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IN THE 
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AND THE DISTRICT COURTS 



WESTERN INDEMNITY CO. v. CRAPTS et al. 

(Circuit Court of Appeals, Slxth Circuit. March 6, 1917.) 

No. 2892. 

1. Courts <S=>109 — Rules of Décision — Précédents — Stixabus oe Opinion. 

The law of a case dedded by the Suprême Court of Ohlo before the 
court's adoption of the rule requiring a syllabus of the points dedded to 
be approved by the concurring judges (5 Ohio St. v, rule 6), Is to be deter- 
mined from the opinion. 

2. Depositabies <S=»6 — State Funds — Statuteb — Ratification. 

While a State is not bound by the tenus of its own gênerai statutes, ex- 
eept when a contrary purpose is expressly declared, yet the state may 
ratify a transaction of its treasurer, wh© deposited state funds in vio- 
lation of the statute. 

[Ed. Note. — For other cases, see Depositaries, Cent. Dlg. $ 20.] 

8. Depositabies ®=»6 — State Funds — Ratification. 

Despite Bâtes' Ann. St Ohio, § 6841 (Page & A. Gen. Code, §$ 12873- 
12875), denouncing the loan or deposlt of public moneys as embezzlement, 
but wlth a proviso pennitting the treasurers of certain municipalltles to 
deposlt the moneys of such bodies wlth either state or fédéral banks, the 
state treasurer, on the falth of a bond given by a trust company In hls 
favor and wlth plalntlff's assigner as surety, deposited state funds with 
such trust Company before the deposltory act of April 25, 1904 (97 Ohio 
Lawg, p. 535 ; Bâtes' Ann. St. §§ 200—2 to 200—9), went Into effect. After 
the deposltory act became operatlve, the trust company surrendered the 
original certifleates of deposlt, Issued new ones, and gave a new bond 
direct to the state, with the same surety as that of the old bond. De- 
fendants had, on plalntlff's asslgnor executlng the original bond, entered 
Into a contract to Indemnify such assigner for any loss occurring under 
such bond, or renewals thereof, or any new obligation in its place. Some 
years thereafter the state, the deposlt not having been paid by the trust 
company, sued and recovered on the second bond. Held, that as the de- 
posltory act had gone into effect in the meantime, and a second bond had 
been executed in lieu of the flrst, such action was not a ratification of the 
original unauthorized deposlt. 

[Ed. Note. — For other cases, see Dépositaires, Cent. Dig. § 20.] 

4. Oontbacts ®=5lSl — Indemnity Contbacts — Illegalitt of Considération. 

The purpose of the whole transaction being to induce the state treasur- 
er to make a deposlt In deflance of the law, the indemnity contract is un- 
enforceable because of the lUegality of the considération ; the whole trans- 
action beIng perraeated by such iUegality. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 594-607.] 

®=»For other cases see saine topic & KEY-NUMBER ia ail Ker-Numbered Disesta & Index** 
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6. CoNTBACTs <g=>137(3) — Considération— ILLEGALITT. 

Every part of the considération gôea equally to the whole promise, and, 
If any part of it Is contrary to public policy, the whole promise falls. 
[Ed. Note. — For pther cases, see Contracts, Cent. Dlg. § 705.] 

6. CoNi-EACTS ©=3l38(2) — Indemnitt Contracts — Illegalitt. 

AVhere défendants were not liable on a contract to Indemnlfy plalntiff, 
who had execiited a surety bond to Induce the state treasurer to make a 
deposit of public moneys in défiance of law, plaintiff could not, by notify- 
ing défendants of the pendency of a suit on a bond substituted for the 
original one and demanding that they défend the action, create any rights 
against them. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 686, 6S7, aS9.] 

7. Indemnity <®=»14 — Indemnity to Suhety — Conclusiveness Against In- 

DEMNITOB OP JUDGMBNT AqAINST INDEMNITEE. 

Where défendants' contract to indemnify plaintiff from liability on a 
bond executed to enable a trust eompany to secure a deposit of state 
funds In défiance of law was not in issue and could not be brought in is- 
sue in an action on a bond substituted for the original one, the judgment 
in such action is not conclusive on défendants. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dlg. § 41.] 

In Error to the District Court of the United States, for the East- 
ern Division of the Northern District of Ohio; John H. Clarke, Judge. 

Action by the Western Indemnity Company against WilHam H. 
Crafts and others. There was a judgment for défendants, and plain- 
tiff brings error. Afifirmed. 

T. L. Johnson, of Cleveland, Ohio, for plaintiff in error. 

D. C. Westenhaver, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. The writ of error is prosecuted 
by the Western Indemnity Company to reverse the judgment below 
sustaining défendants' demurrer and dismissing the pétition. The ac- 
tion, was based upon a written instrument dated August 15, 1904, 
whereby the défendants had undertaken to indemnify another eom- 
pany, the Fédéral Union Surety Company (herein called Fédéral Com- 
pany), against loss under a certain bond in the sum of $20,000, bear- 
ing date August 11, 1904, given by the Euclid Avenue Trust Company 
(herein called Euclid Company) of Cleveland, Ohio, as principal, and 
the Fédéral Company, as surety, "running to W. S. McKinnon of Ash- 
tabula, Ohio." The instrument first mentioned in terms binds défend- 
ants to indemnify the Fédéral Company under the bond of August 11, 
1904, and also under any "renewals thereof, or other and new obliga- 
tions (given) in its place or in lieu thereof." Later, on December 29, 
1904, the Euclid Company, as principal, and the Fédéral Company, 
as surety, executed a bond in the sum of $20,000 in favor of the state 
of Ohio. May 8, 1908, the Euclid Company made an assignment for 
the benefit of its creditors ; and its assignée subsequently paid the state 
$10,065.12. The state thereafter recovered judgment against the Fed- 
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eral Company for the balance due under the bond last mentioned ; and 
admittedly the présent plaintifï in error (hereafter called the Western 
Company), having succeeded to the rights and assumed the liabîli- 
ties of the Fédéral Company and having paid and satisfied such judg- 
ment of the state, relies in its présent action against défendants upon 
their indemnity agreement of August 15, 1904, to recover the amount 
so paid to the state, together with certain counsel fées, costs, and ex- 
penses set out in the pétition. 

The demurrer, sustained below, sets out two grounds: (1) That the 
facts stated in the pétition do not constitute a cause of action; and 
(2) that "the alleged contract upon which the pétition is based is void 
as against public policy." The pétition shows that when the first bond 
was given by the Euclid Company and the Fédéral Company, and the 
indemnity contract was given by the défendants, as before pointed out, 
William S. McKinnon was treasurer of the state of Ohio, and that 
he thereafter continued to hold such office until the date of his death, 
November 17, 1908; that on or about the time such first bond was 
executed, August 11, 1904, McKinnon "deposited, of the public mon- 
eys of the state of Ohio," with the Euclid Company, the sum of $20,- 
000, to be held by that company "as a deposit to the crédit of the state 
6î Ohio, and to be repaid to the said state of Ohio upon demand made 
* * * by the said William S. McKinnon, treasurer, * * * up- 
on said deposit." Although the pétition does not distinctly state the re- 
lations existing between the Euclid Company and the présent défend- 
ants at the time the Euclid Company's first bond was given (August 11, 
1904), or at the time the défendants* indemnity contract was executed 
(August 15, 1904), yet if is fairly to be'deduced from admitted facts 
that on those dates, as also at the date of the last bond, the défendants 
were officially and pecuniarily related to the Euclid Company. For 
instance, it is disclosed by the pétition: (1) That the Fédéral Company 
became surety upon the Euclid Company's first bond at the "request" 
of the défendants ; (2) that the Euclid Company's last bond, with the 
Fédéral Company as surety, was executed "as a renewal of and in 
lieu of" the Euclid Company's first bond and "at the instance of said 
défendants" (such requests, in view of défendants' promises in the in- 
demnity contract and in the absence as hère of allégation to the contra- 
ry, give rise to a presumption that they were throughout officially and 
pecuniarily related to the Euclid Company) ; and (3) that, when the 
second bond was given, défendant Crafts was président and the de- 
fendant Thomas secretary-treasurer of the Euclid Company; and, 
further, we understood counsel to concède at the argument of the cause 
that Crafts and Thomas were président and secretary-treasurer, re- 
spectiyely, and the other two défendants directors of the Euclid Com- 
pany during the period covered by the dates of the instruments above 
mentioned. If this be a right interprétation of the facts deducible 
from the record and the concessions of counsel, the grounds of the 
demurrer, especially the second ground, will be readily understood 
when considered in connection with the statutory conditions prevailing 
in Ohio at the times the instruments alluded to were executed. 
When the first bond of the Euclid Company, with the Fédéral Com- 
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pany as surety, and the indemnity contract of the défendants were re- 
spectively executed in Augtist, 1904, a statute of Ohio denounced acts 
like the act of McKinnon in depositing the money of the state with 
the Euclid Company as félonies (section 6841, 3 Bâtes' Ann. Ohio 
Stat. [6th Ed.], now sections 12873, 12874, 12875, 6 Ohio Gen. Code). 
The statute is too long to quote hère. It is enough to say that it em- 
braces a number of subjects and so discloses abiindant reason for its 
continuance after the passage of the depository statute which was sub- 
sequently enacted. It (section 6841) in terms applies to ail officers 
charged with the safe-keeping and the disbursement of public moneys 
of the state, or of any county, township, municipal corporation, board 
of éducation, cemetery association, "or company in this state," and de- 
nounces the loan or deposit of any such money as embezzlement, but 
with a proviso which in efïect permits a treasurer of a township, mu- 
nicipality, board of éducation, or cemetery association to deposit the 
money of any such organization with either state or fédéral banks. 
True, a statute was passed April 25, 1904, approved May 3, 1904, en- 
titled "An act to provide a depository for state funds" (1 Bâtes' Ann. 
Ohio Stat. §§ 200—2 to 200—9 ; 97 Ohio Laws 535), which authorized 
the state treasurer to deposit moneys of the state in such banks or 
trust companies "as shall hâve been approved * * * by the board 
of deposit" — comprising the treasurer, auditor, and attorney gênerai — 
therein provided for; but by the terms of section 2 this act did not 
become effective until on and after the first Monday in October, 1904, 
since the board of deposit was not empowered to meet for purposes 
of désignation and approval of banks or trust companies as state de- 
positories until that date, which, of course, was after the dates alike 
of the Euclid Company's bond, with the Fédéral Company as surety, 
in favor of McKinnon, and the indemnity contract of défendants. 
Thus in August, 1904, ail state funds were held subject to the prohibi- 
tion of the statute (old section 6841), and they continued so to be held 
except as to such banks as the board of deposit might on or after 
the first Monday of the foUowing October designate or approve as 
state depositories ; but it will be observed that the Euclid Company's 
bond in favor of the state of Ohio, with the Fédéral Company as sure- 
ty, was executed after the depository statute became effective. The 
provisions of thèse two acts, therefore, plainly point to a différence in 
statutory effect upon the two instruments of August, 1904, on the one 
hand, and the instrument of December, 1904, on the other. Indeed, 
one effect of the depository statute, in contrast with the inhibitory act, 
may be seen in the judgment recovered by the state against the Fédéral 
Company upon the bond of December 29, 1904. We are not concern- 
ed for the moment with the effect of that judgment, further than to 
say that the suit was in fact brought on that bond (not on the bond of 
August 11, 1904), and that, although the state failed in the common 
pleas court (State of Ohio v. Fédéral Union Surety Co., 21 Ohio Dec. 
571), it succeeded in the Ohio circuit court and in the Suprême Court. 
The opinion of the circuit court has not been published, though coun- 
sel hâve furnished a copy; and the Suprême Court affirmed the judg- 
ment of the circuit court, save as to a certain amount of interest, with- 
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out Opinion (Fédéral Union Surety Company v. State of Ohio, 91 
Ohio St. 392, 110 N. E. 1059); and hence, apart from what will be 
shown later, it might fairly be presumed that the judgment was found- 
ed on facts arising solely under the depository act. 

The controUing question is whether, in view of the crime involved 
in the act of depositing the money of the state with the Euclid Con> 
pany in August, 1904, recovery is allowable at the suit of the Western 
Company (as the successor in right of the Fédéral Company) against 
the défendants upon their indemnity contract of that month. 

[1,2] Counsel for plaintiflf contend, in the first place, that this 
question is met through certain acts of alleged ratification by the stàte. 
It is urged in support of this theory that it was open to the state itself 
to ratify the acts of McKinnon in making the deposit of August, 1904, 
and 30 to validate the deposit and, if need be, the bond of the llth of 
that month concerning which the défendants gave their indemnity 
contract ; and that the state did adopt and ratify and so validate every 
unlawful act of McKinnon through the suit brought upon the bond of 
December 29, 1904, and the recovery had thereunder. Counsel's main 
reliance is placed on the décision in State of Ohio v. Executor of But- 
tles, 3 Ohio St. 309. The pertinence of the case may be considered 
with référence to the order in which the two features of the contention 
are stated. In that case, it is true, it was presumed on demurrer to the 
pétition that the state had ratified the bond there in issue; and that 
bond was in principle similar to the August bond hère. The bond 
there ran in favor of the Ohio Canal Fund Commissioners, and thç 
money involved belonged to the state and was under the control of the 
commissioners. The money had been deposited by the commissioners 
with the Columbus Insurance Company, and, upon default of that com- 
pany, suit was commenced in the name of the state and upon the bond 
mentioned. The case was decided before the adoption of the rule 
requiring a syllabus of the points decided by the court in each case to 
be approved by the concurring judges (5 Ohio St. rule 6, p. v); and 
therefore we must look to the opinion for the law of the case. The 
bond taken by the fund commissioners, like the bond taken by McKin- 
non on August 11, 1904, was given to secure the return of money be- 
longing to the state, and the deposit or loan of such money by the agen- 
cies charged with its safe-keeping was denounced as a felony. Of 
course, as Judge Ranney in substance said, the sovereign enacting such 
a prohibitory law is compétent to waive its violation ; and the question 
at last in that case was reduced to one of adoption and ratification by 
the state itself of the forbidden act of the state's agents. Upon this 
subject it was sâid (3 Ohio St. at page 324) : 

"But the state, through Its législative départaient, had power to make such 
a contract; and just as anïple power to ratify one already made without 
authority. On this demurrer we are bound to suppose It has ratified this con- 
tract; and, if it has, the contract has taken effect between parties under no lé- 
gal impediment to contract, upon a money considération, and requires noth- 
Ing to be done in its performance In violation of any law or of public morals." 

The principle thus recognized finds further support in the settled rule 
that a state is not bound by the terms of its own gênerai statutes, ex- 
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oept when a contrary purpose is expressly declared. Ohio ex rel. v. 
Board of Public Works, 36 Ohio St. 409; State ex rel. v. Railway 
Company, Z7 Ohio St. 157, 176. 

[3] Assuming then that counsel are right in their reliance upon the 
rule of the Buttles Case that the state had power to ratify the acts of 
its treasurer in making the deposit and in receiving the bond of Au- 
gust 11, 1904, still the question remains whether the power so to ratify 
was exercised. As regards the claim that the state ratified those acts 
through its suit upon the bond of December 29, 1904, it is to be ob- 
served that more than two months prior to the exécution of that bond 
the depository act had become effective, that the bond recites on its 
face that the Euclid Company (bank) had then been designated and ap- 
proved as a state depository, and that the suit was not commenced until 
nearly fîve years later, December 4, 1909. Moreover, an important 
fact was developed in the suit which vitally afïects plaintiflf's claim of 
ratification. The opinion of the Ohio circuit court in the case (Féd- 
éral Union Surety Company v. State, supra) shows that the old certifî- 
cates of deposit which had theretofore been issued by the Euclid Com- 
pany to McKinnon were surrendered and canceled and new certificates 
taken when the last bond was given ; in other words, the transaction 
was treated by the circuit court as a new and distinct deposit of the 
state's money; and, since the décision was affirmed by the Suprême 
Court of Ohio without opinion, it must be concluded that that court 
also regarded the new certificates as a new deposit. It follows that the 
eflfect of those décisions was to consider the transactions occurring un- 
der the depository act as a répudiation, rather than a ratification, of 
the transactions which took place in the previous month of August. 
If, then, it be assumed upon the présent demurrer, in accordance with 
the rule of the Buttles Case, that the Législature of the state authorized 
the suit to be brought, it would be a perversion of the facts to treat the 
transactions of August, 1904, as having been adopted and ratified 
through the supposed législative action authorizing the suit of 1909 to 
be brought. The natural inference arising from the commencement of 
the suit is that the deposits therein sought to be recovered, as also the 
bond given to secure them, had the full and exclusive sanction of the 
depository statute. The case of the plaintiff, then, is to be stripped of 
ail aid which its counsel insist it derived through alleged acts of the 
state, and is to be tested solely according to the acts of the immédiate 
parties to the August transactions. 

[4, 5] It is further contended that since the statute (old section 
6841) does not in terms make it a crime to receive a deposit of money 
belonging to the state, nor expressly denounce as unlawf ul a bond giv- 
en to secure repayment of the money, it must resuit that the indemnity 
contract in suit cannot be regarded as unlawful. The learned counsel 
endeavor to establish this proposition by décisions which, where appli- 
cable, are of course authoritative. For example, Harris v. Runnels, 53 
U. S. (12 How.) 79, 83, 13 L. Ed. 901; Dunlop v. Mercer, 156 Fed. 
545, 555, 86 C. C. A. 435 (C. C. A. 8). And we may in addition call 
attention to Carland v. Heckler, 233 Fed. 504, 506, 147 C. C. A. 390 
(C. C. A. 6), and Reichardt v. Hill, 236 Fed. 817, 825, C. C. A.. 
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(C. C. A. 6) ; but we do not regard those décisions as applicable hère. 
Upon the facts admitted by the demurrer to the présent pétition, it can- 
not reasonably be doubted that, when the indemnity contract in issue 
was executed and delivered, ail the parties named in the instrument 
knew it was an essential step in a design to induce the treasurer of 
the State of Ohio to deposit moneys of the state with the Euclid Com- 
pany, and obviously the parties were chargeable with notice of the 
statute which denounced such an act of the treasurer as a felony. In 
saying that this was the purpose of the indemnity contract, we hâve in 
mind that the state treasurer was not a formai party to the contract, 
but upon the admitted facts it is perfectly évident that the Fédéral 
Company would not hâve indemnified the state treasurer by becoming 
surety upon the Euclid Company's bond of August 11, 1904, unless the 
défendants had in turn secured the Fédéral Company by this indemnity 
contract. Thus it is sought to enforce a contract which was executed 
and received with the plain intent and purpose to promote a scheme to 
divert state moneys f rom the state treasury to the Euclid Company ; 
and while it is true, as counsel insist, that the statute did not in terms 
make it a crime to receive and secure deposits of state moneys, still the 
inhibition of the statute is broad enough to forbid a scheme looking to 
such a diversion of state moneys. Estate of Ramsay v. Whitbeck, 183 
111. 550, 568, 56 N. E. 322. The statute clearly impHes a rule of public 
policy which is condemnatory of such a scheme, and the effect of this 
was to taint the very considération upon which the indemnity contract 
was founded. 

The défendants by their indemnity contract expressly bound them- 
selves, in considération of the Fédéral Company's exécution of the 
bond of August 11, 1904, to pay to that company an annual cash pre- 
mium "in advance on the llth day of August, 1904, (and) in each and 
every year during the time the (Fédéral) Company shall be and continue 
liable upon the said instrument. * * * " It is to be presumed that 
the défendants' officiai and pecuniary interests in the Euclid Company 
would receive a distinct benefit through the deposits of the state funds, 
and the inhibitory provision of the statute applied whether the deposits 
were made "with or without interest." The considération therefore 
which the several parties to the indemnity contract were thus to receive 
through the consummation of the August transactions necessarily 
calls for application of the settled rule that a contract will not be en- 
forced where any part of the considération is opposed to public policy 
or otherwise tainted with illegality. As Mr. Justice Holmes said, in 
Hazelton v. Sheckells, 202 U. S. 71, 78, 26 Sup. Ct. 567 [50 E. Ed 
939, 6 Ann. Cas. 217] : 

"Every part of the considération goes equally to the whole promise, end 
therefore, if any part of It Is contrary to public policy, the whole promise 
falls." 

See, also, McMullen v. Hoffman, 174 U. S. 639, 654, 19 Sup. Ct. 
839, 43 E. Ed. 1117; Oscanyan v. Arms Co., 103 U. S. 261, 268 et 
seq., 26 E. Ed. 539; Arnold v. Clififord, Fed. Cas. No. 555, C. C, 
decided by Mr. Justice Story on circuit; Widoe v. Webb, 20 Ohio 
St. 431, 435, 5 Am. Rep. 664; McQuade v. Rosecrans, 36 Ohio St. 
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442, 448; E. E. Taenzer & Co. v. Chicago, R. I. & P. Ry. Co., 191 
Fed. 543, 550, 112 C. C. A. 153 (C. C. A. 6); Cleveland, C, C. & St. 
L. Ry. Co. V. Hirsch, 204 Fed. 849, 854, 123 C. C. A. 145 (C. C. A. 
€) ; Estate of Ramsay v. Whitbeck, supra (183 111. 550, 566, 56 N. E. 
322) ; Harrington's Adm'r v. Crawford, 136 Mo. 467, 471, 472, 38 S. 
W. 80, 35 L. R. A. 477, 58 Am. St. Rep. 653. 

It thus becomes unnecessary to consider the claim that a portion of 
the indemnity contract is applicable to the bond of December 29, 
1904, and that this portion alone warrants recovery for the amount of 
the judgment rendered in the state suit. The complète answer to this 
is that the présent action could not be stated (and it certainly has not 
been) without disclosing the entire indemnity contract and its évident 
object and, consequently, the illegality of its considération. McMullen 
V.' Hofifman, supra, 174 U. S. at page 656 et seq., 19 Sup. Ct. 839, 43 
L. Ed. 1117. 

[6, 7] Still another ground of reversai is urged. It is alleged that 
the Fédéral Company notified défendants of the pendency and nature 
of the state .suit and demanded that they appear and make défense to 
the cause of action; and that, having failed to do so, they are bound 
by the judgment. This attempt to vouch the défendants into that 
suit is based upon the theory that the Fédéral Company had a right of 
action over, and that the présent plaintiff has succeeded to that right ; 
but this ignores the illegality of the indemnity contract. Further, and 
as the. présent Mr. Justice Clarke pointed out below, since the indem- 
nity contract was not in issue and could not hâve been made an issue 
in the state suit, the judgment therein cannot operate as an estoppel 
against the défendants. 

The judgment is affirmed. 



In re CREEOH BEOS. LUMBER CO. • 
TITLOW V. MacPHAIL. 
(Circuit Court of Appeals, Nlnth Circuit. February 26, 1917.) 
No. 2827. 

1. BANKEUPTcy «©=5440 — Eeview— Proceedings. 

Where tlie proper metliod to obtain review of an order in bankruptcy Is 
doubtful, a party may appeal in accordance wlth Bankruptcy Act July 1, 
1898, c. 541, § 24a, 30 Stat. 553 (Comp. St. 1913, § 9608), and also pétition 
to review In accordance wlth section 24b. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 915.] 

2. Bankruptcy ®=»440 — Review — Alteenative Methods. 

Where, in a proceeding to review an order in bankruptcy, an appea] ig 
taken aa well as a pétition to review in matter of law, the appellate 
tribunal must détermine which is the correct procédure, since each Is ex- 
clusive of the other. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. g 915.] 

S. Bankruptcy <S=»440 — Review — Procédure— Appeals. 

An order allowlng as preferred a claim of several thousand dollars, 
may be reviewed by an appeal under either Bankruptcy Act, § 24a, or sec- 

^^=3For otber cases see same topic & KET-NUMBER in ail Key-Numbereâ Digests & Indexe» 
•Rehearing denied May 14, 1917. 
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tlon 25a, cl. 3 (Comp. St. 1913, §§ 9608, 9609), respectlvely provldlng for 
appeals In controversies arising in bankruptcy and for appeals as in equl- 
ty from judgments allowing or rejecting a debt or elaim of $500 or over. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915.] 

4. Corporations <S=550(2) — Indebtedness— Assignmbnts. 

Pursuant to an agreement entered into between a lumber compaiiy 
wtiich later became bankrupt and ail of its ascertained creditors, the com- 
pany's plant was assigned to claimant for opération. Clalmant agreed to 
operate the plant as assignée, to purchase logs for that purpose, and 
otherwfse finance opération, provided it could be run at a profit, applying 
ail proceeds for the benefit of creditors after repaying his own advances. 
The agreement further provided that in case the plant could not be run 
at a profit of .$1.000 per mônth, clalmant niight cease opérations and sell 
and dispose of the property, and, after relmbursing himself for sums ad- 
vanced, pay the creditors. Hçld, that the agreement having been ratified 
by the creditors, it was not invalid, it not appearing that the company was 
then insolvent, as depriving creditors of the property of the debtor com- 
pany, which later became bankrupt, in violation of the trust fund theory. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2191, 2192, 
2194.] 

5. Bankruptcy <S=:9l78(3) — Validitt— Effect of. 

As a gênerai assignment of ail the person's property is not per se fraud- 
ulent, such assignment cannot be attacked as tending to hinder and delay 
creditors, it being for the benefit of creditors, even if bankruptcy occur- 
red within four months after the assignment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 283, 284. ^ 

e. Bankbuptcy ®=3l78(3) — Assignments— Validitt. 

An assignment by a corporation of Its property to a trustée for opéra- 
tion, made more tlian four months before bankruptcy, cannot be question- 
ed in the bankrupty proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 221, 283, 284.! 

7. Bankbdptcy <©=»467— Claims— Right of Claimant. 

That the trustée is by Bankruptcy Act, § 47, subd. a, cl. 2. as amendeu 
by Act June 25, 1910, c. 412, § 8. 36 Stat. 840 (Comp. St. 1913, § 9&31), dœm- 
ed vested with ail the rights. remédies, and powers of atiy creditor holding 
a lien by légal or équitable proceedings, does not enlarge the right of n 
creditor appealing in the name of the trustée from an order allowins 
another claimant a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929.] 

8. Estoppel <S=j78(2)— Equitable Estoppel. 

Ail the ascertained creditors of a lumber corporation which subse- 
quently became bankrupt consented to the assignment of the company's 
property to a trustée for management. The holder of notes which were sub- 
sequently transferred to the bank of which appellant was receiver signed 
the agreement, and the insolvent bank had actual knowledge thereof be- 
fore it received the notes. Ueld, that appellant and the other creditors 
were estopped from attacking the prlority giveu the assignée in the con- 
tract of assignaient. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 205.] 

Appeal from and Pétition for Revision of Proceedings of the 
District Court of tlie United States for the Southern Division of the 
Western District of Washington ; Jeremiah Neterer, Judge. 

In the matter of the bankruptcy of Creech Bros. Lumber Company, 
a corporation. The claim of H. W. MacPhail to a préférence was aV 
lovi^ed, and from such order A. R. Titlow, as receiver of the United 
States National Bank of Centralia, appearing in the name and stead of 
Robert G. Chambers, as trustée of the bankrupt company, appeais and 

e=)For other cases see same topic & KEy-NUMBBR in ail Key-Numbered Oigests & laJeie» 
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pétitions to revise the order in matter o£ law. Pétition for revision 
dismissed, and order aflErmed on appeal. 

Creech Bros. Lumber Company, a corporation operating a sawmlll and en- 
gaged in the manufacture of lumber, being in an Insolvent condition and for 
tliat reason unable to pay its debts, procure crédit, or purcliase logs necessary 
in the opération of its sawmUl, entered Into an agreement with H. W. Mac- 
Phall, respondent and appellee, on October 29, 1912, whereby ail the property 
and assets of the lumber company were asslgned to MacPhail, who was given 
an Irrévocable power of attorney and was to continue opérations for such 
time as the plant could be operated at a profit of $1,000 per m<Jnth, sell the 
property and assets, and apply ail proceeds for the benefit of ail the creditors ; 
it being provided, however, "that any sums advanced by the second party 
(MacPhail) or any sums which he may contract as indebtedness In the opéra- 
tion of said plant, or in the purchase of logs or the employment of labor for 
the opération of said plant shall be a flrst and prior lien and shall be paid 
prior to the payment of any sums now due the creditors of said corporation," 
It was further provided "that from the profits derived from the opération oî 
said plant, he (MacPhail) sliall first reimburse himself for any sums advanced 
by him and shall next pay and discharge any bills or indebtedness whlch he 
may contract in the opération of said plant, and the remainder, if any, he shall 
pay to the creditors pro rata, share and share allke, in proportion to their said 
claims ;" and, further, that in case the plant should fall to clear the sum of 
ifl.OCK), net, per month, MacPhail mlght, at his option, "cease to operate said 
plant, and sell and dispose of ail of said real estate and Personal property, and 
accounts and bills receivable for the purpose of flrst reimbursing himself for 
any sums advanced by him or any sums contracted by him in the opération 
of said plant, and second to pay the creditors of the flrst party in full or pro 
rata, and the fact that he may cease to operate said plant shall not be con- 
strued as terminating his rights under this contract until he bas been fully 
paid for ail sums by him advanced and until ail sums by him contracted for 
liave been fully paid, satlsfled and discharged, and creditors hâve been paid in 
full or said assets hâve been ail reduced to cash and the second party reim- 
bursed, and the balance paid, pro rata, to the creditors of the first party." 

Stockholders owning a majorlty of the stock of the Creech Bros. Lumber 
Company indorsed upon this instrument their consent to and approval of ail 
Its terms and conditions, and the action of the président and secretary in 
executlng the same. The instrument was never acknowledged or recorded. 

Prior to the exécution of this instrument, on October 21, 1912, Creech Bros. 
Lumber Company secured from its creditors an agreement, consenting to the 
assignment méntioned in the foregolng contract of October 29, 1912, and read- 
ing, in part, as foUows: 

"Whereas, the stockholders and trustées of said corporation bave agreed 
to make an assignment to H. W. MacPhail for the beneflt of ail of the cred- 
itors of said corporation, and whereas, the said H. W. MacPhail bas agreed 
to operate said plant as assignée and purchase logs for that purpose and other- 
wise finance the opération of the same, provided the same can be operated at 
a profit, and also provided the creditors wlU extend the time of payment of 
their several accounts and desist from pressing said accounts until they can 
be paid by the profits derived from the opération of said plant : Now, there- 
fore, we the undersigued creditors, in considération of said assignment and 
of the agreement of the said H. W. MacPhail to finance said plant, severally 
agrée that if said assignment is made and if the said H. W. MacPhail shall 
finance and operate said plant, that we wlll extend the time of payment of 
our several claims and desist from pressing said claims in the courts or other- 
wise, so long as said plant Is operated at a monthly net profit of $1,000 or more 
per month. It being understood that in the opération of said plant that the 
said H. W. MacPhail shall first pay the cost of opération and ail sums con- 
tracted by him as such assignée, and ail sums advanced by him, and there- 
after shall pay to the creditors interest at the rate of eight per cent per an- 
num on their said accounts, and shall pay the balance to the said creditors 
pro rata, share and share alike In proportion to their several claims, payments 
to be made quarterly, commencing on the Ist day of March, 1913, and con- 
tinuing until ail of said Indebtedness, including principal and interest is paid 
In full." 
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"This consent was executed by most of the creditors, tJiough not ail; the 
books of the lumber company at that time being in such condition that it was 
impossible to deflnitely ascertain to whom or in what amounts the company 
was indebted. 

MacPhail took possession of the plant as trustée under the asslgnment of 
October 29th about November 1, 1912, and operated the same until July or 
August, 1913, vvhen it was found the plant could no longer be operated at a 
profit, due to a "break" in the market. MacPhail Immediately notifled ail 
creditors and stockholders of the bankrupt by letter, and requested to be re- 
lleved of the so-called assignuaent or agreeinent, but was not relieved, and 
retained possession of ail of the assets until atiout July 28, 1914, when a re- 
ceiver was appointed by the superior court of the state of Washington in a 
suit against the lumber company by John L. Myers. During the opération of 
the mill Macl'hail paid something over 10 per cent, of the claims of the cred- 
itors ; paid over $3,000 in Insurance ; over $2,000 in taxes ; and upon the null 
being closed dowu, after having paid for ail of the logs amounting to over 
.$93,000 and for labor amounting to over 46,000, togetlier with other items 
necessarily disbursed, he found that he had espended $13,877.71 of his owu 
funds in excess of the various payments which had been mad© hLm from the 
earnings. 

On August 27, 1914, proceedings in involuntary bankruptcy were instituted 
by certain creditors of the lumber company, and on November 16, 1914, an 
ad,iudication of bankruptcy was made, and Robert G. Chambers duly appointed 
trustée in bankruptcy on December 28, 1914. MacPhail itresented his claim, 
which, with interest thereon, amounted to $15,170.69, to the référée, who, on 
October 6, 1915, disallowed the same as a preferred claim. Thereupon Mac- 
Phail petitioned for an order certifying the record to the Unitul States Dis- 
trict Court for the Western District of Washington, Southern Division, for 
review : and an order was entered by that court on March 25, 1916, dllowing' 
the claim as preferred in the sum of $13,877.74. 

The plant and other property and assets of the bankrupt estate were sold 
by the trustée in bankruptcy, and the amount realized therefrom was somewhat 
less than the amount of appellee's claim. The appellee received no compensa- 
tion for his services in operating the property. 

The United States National Bank of Centralia became insolvent on Septem- 
ber 21, 1914, and A. R. Titlow was thereafter duly appointed receiver thereof. 
At the time of the exécution of the agreement of October 29, 1912, the United 
States National Bank was not a creditor of the bankrupt company, but sub- 
sequently became such, and the receiver has proved its claim in fhe sum of 
$16,255.75. Charles H. Gilchrist, the vice président and manager, and George 
Dysart, one of the other offlcers of this bank, were instrumental lu procurlng 
the signature of the bankrupt corporation and of the creditors to the agree- 
ments of October 21, 1912. ïhe former was at that tinie the président of the 
Willapa Harbor State Bank, and at the time the United States National Banlt 
procured the notes on which its claim is founded and which make it a cred- 
itor, it knew, throngh the dual capacity of its vice président and manager, 
that MacPhail was in possession of the raill and ail of the property of the 
bankrupt, and of the agreement sigued by the creditors, and had full notice and 
knowledge of ail of the facts relating thereto. 

A. R. Titlow, as receiver of the United States National Bank of Centralia, 
appearing in the name and stead of Robert G. Chambers, as trustée In bank- 
ruptcy of the estate of Creech Bros. Lumber Company, pétitions this court for 
a review of, and appeals from, the order allowing the preferred claim of Mac- 
Phail in the sum of $13,877.74. 

R. P. Oldham and R. C. Goodale, both of Seattle, Wash. (Walter 
L. Nossaman, of Seattle, Wash., of counsel), for appellant and peti- 
tioner. 

John T. Welsh and Martin C. Welsh, both of South Bend, Wash., 
for appellee and respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges, 
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MORROW, Circuit Judge (after stating the facts as above). [1] 1. 
The case cornes hère upon appeal from an order of the bankruptcy 
court under section 24a of the Bankruptcy Act, and also upon a péti- 
tion to review such order under section 24b of the same act, because 
of a doubt as to the correct procédure for obtaining a review of the 
order in controversy. Both methods of procédure may be resorted 
to in order to avoid a mistake in the remedy. Chavelle v. Washington 
Trust Co., 226 Fed. 400, 405, 141 C. C. A. 230. 

[2] But when the case is hère upon both methods of procédure, this 
court must détermine which of the two the court is authorized to en- 
tertain, since each is exclusive of the other (Bothwell v. Fitzgerald, 219 
Fed, 408, 413, 135 C. C. A. 212; Pindel v. Holgate, 221 Fed. 342, 346, 
137 C. C. A. 158, Ann. Cas. 1916C, 983), and the scope of the review 
is not the same. 

[3] The matter in controversy is a daim which the bankruptcy court 
allowed as a preferred claim. The objection to the claim is that it is 
riot a preferred claim under the statute. The controversy comes, there- 
fore, under clause 3, § 25a, of the bankruptcy act, which provides for 
an appeal "as in equity" from "a judgment allowing or rejecting a 
debt or claim of five hundred dollars or over," and is appealable un- 
der that section, and also under section 24a as a controversy "arising 
in bankruptcy proceedings." 

[4] 2. It is contended by the appellant that the instrument under 
which MacPhail took possession and operated the plant of the Creech 
Bros. Lumber Company was illégal : First, because it violated the trust 
fund theory of the law of the state of Washington as applied to the 
assets of an insolvent corporation; and, second, it was a fraudulent 
conveyance because it hindered and delayed creditors. 

It is contended that thèse objections are supported by the décision 
of . the Suprême Court of Washington in Thompson v. Huron Lum- 
ber Co., 4 Wash. 600, 30 Fac. 741, 31 Pac. 25, where the court said: 

"When It [the corporation] has reached a point where its debts are equal to 
or greater than its property, and it cannot pay in the ordinary course, and 
its business is no longer profitable, It ought to be wound up and its assets 
■distributed. Therefore no device can receive the countenanee of the courts 
which provides for an Indeflnlte continuance of its corporate life under the pro- 
tection of a mortgage, agalnst the protest of those who are entltled to share 
iin its property, be it much or llttle. The hlndrance and delay contemplated by 
the tenus of the instrument ought to render it nuU and vold." 

This was said with respect to property which remained in the pos- 
session of the mortgagor after the exécution of the mortgage, and the 
mortgagor continued in business in every respect in the same manner 
as it had donc prior to the exécution of the mortgage. But, referring 
to the stipulations contained in the mortgage, the court said that the 
irrésistible conclusion was "that the mortgage was designed to act as 
a shield between the corporation and its other creditors while it prose- 
cuted its ordinary business for an indefinite length of time." In other 
words, it was a préférence in favor of the mortgagee for an existing 
debt, rurming counter to the purpose of the law to distribute the assets 
of an insolvent corporation ratably among its creditors. Upon this 
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feature of the case, the court, upon page 605 of 4 Wash., on page 742 
of 30 Pac, said : 

•'A gênerai assigninent without préférences does not defeat thls purpose, but, 
if the estate of a corporation cornes into the court or into the hands of the 
assignée burdened with préférences, there is an end of equal distribution, and 
the object of the law is defeated." 

There is not a particle of évidence tending to show that the assign- 
ment in this case was designed to act as a shield between the corpora- 
tion and its creditors, or to burden the transaction with préférences 
other than such as were necessary to continue the business of the 
corporation as a going concem until tlie debts were paid or the assets 
reduced to cash and distributed among the creditors. Upon the other 
hand, it does appear that the assignment was designed to benefit ail 
the creditors, and there was never any protest upon the part of any 
of the creditors against the assignment, nor was there any objection 
to the opération of the plant by MacPhail under its terms. The assign- 
ment was without any préférences whatever as to any of the creditors 
of the lumber company at the date of the instrument. The assignment 
was made on October 29, 1912, in pursuance of an agreement signed 
by the creditors of the lumber company on October 21, 1912, wherein 
it was recited that the stockholders and trustées of the lumber com- 
pany had agreed to make an assignment to MacPhail for the benefit 
of ail the creditors of the corporation, and that MacPhail had agreed 
to operate the plant as assignée and purchase logs for that purpose 
and otherwise finance the opération of the plant, provided the same 
could be operated at a profit, and provided also the creditors would 
extend the time of payment of their several accounts and desist frorn 
pressing said accounts until they could be paid from the profits de- 
rived from the opération of the plant. In accordance with this agree- 
ment, the lumber company, eight days later, made the assignment in 
controversy, wherein it was recited that MacPhail had signified his will- 
ingness to finance the opération of the plant, provided he could be 
amply and fuUy protected for ail sums advanced or contracted by him, 
and provided the creditors would extend the time of payment of their 
several claims and desist from pressing said claims in the courts or 
otherwise ; and it was accordingly so provided in the agreement. That 
is to say, it was provided that any sums advanced by MacPhail and 
any sums he might contract as an indebtedness in the opération of the 
plant, or in the purchase of logs or the employment of labor for the 
opération of the plant, should be a first and prior lien, and should be 
paid prior to the payment of any sums then due the creditors of the 
lumber company. It was further provided that the fact that MacPhail 
might cease to operate the plant should not be construed as terminat- 
ing his rights under the contract until he had been fully paid for ail 
sums by him advanced, and until ail sums by him contracted for had 
been fully paid, satisfied, and discharged, and the creditors had been 
paid in full, or the assets had ail been reduced to cash and MacPhail 
reimbursed and the balance paid pro rata to the creditors of the lum- 
ber company. 
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This assignment followed strictly the terras of the prior agreement 
signed by ail the creditors that could then be ascertained. The United 
States National Bank of Centralia was not then a créditer of the lum- 
ber Company and, of course, did not sign the agreement ; nor did Tit- 
low, its receiver, who now prosecutes this appeal in the name of the 
ti-ustee in bankruptcy ; nor was the bank or its receiver in any way in- 
terested in the affairs of the lumber company at that time. But the 
Willapa Harbor State Bank was a créditer, and it signed the agree- 
ment, authorizing the lumber company to exécute the contract mak- 
ing the assignment to MacPhail, and thereafter the Willapa Harbor 
State Bank, holding the notes of the lumber company, sold and as- 
signed the notes to the United States National Bank of Centralia. It 
was in this manner that the latter bank has become a créditer of the 
lumber company. The notes were sold to the United States National 
Bank subséquent to the exécution of the assignment and while Mac- 
Phail was operating the lumber company plant under the assignment. 
It appears, further, that at the time the United States National Bank 
purchased thèse notes f rom the Willapa Harbor State Bank, and thus 
became a créditer of the lumber company, it took with actual notice 
of ail the facts concerning the agreement with the creditors and the 
assignment of the property of the lumber company to MacPhail with 
ail the priorities in his favor therein provided for. This notice has 
been established by évidence that C. H. Gilchrist was the président of 
the Willapa Harbor State Bank and was the vice président and man- 
ager of the United States National Bank, and the testimony shows that 
Gilchrist was instrumental in obtaining the signature of some of the 
creditors to the agreement providing for the assignment by the lum- 
ber company to MacPhail, and the court has so found as a fact. 

This makes a very différent case from that stated in Thompson 
V. Huron Lumber Co., supra. A case more in point is that of Vincent 
V. Snoqualmie Mill Co., 7 Wash. 566, 571, 35 Pac. 396. In that case 
the mill company had given a mortgage to the Parke & Lacy Machin- 
ery Company to secure the purchase price of certain real estate and 
machinery. Upon the exécution of the mortgage, the mortgagee at 
once entered into possession of the property covered by it, but did 
not operate the mill, which remained idle for several months. In pro- 
ceedings brought by one Vincent to enforce a laborer's lien against the 
mill company, and in proceedings brought to foreclose the mortgage 
in favor of the Parke & Lacy Machinery Company, numerous de- 
fendants were brought into the case, claiming liens upon the prop- 
erty. A single judgment was entered, the property sold, and the pro- 
ceeds ordered distributed, first, in payment of certain lien claims, and 
then to the Parke & Lacy Machinery Company in satisfaction of it.s 
mortgage. Appeals were prosecuted from this judgment on behalf 
of claims disallowed or denied priority. Thèse appeals attacked the 
validity of the Parke & Lacy Machinery Company mortgage. It was 
contended that the mortgage was void as being intended to delay, 
hinder, and defraud creditors, and that the case fell within the déci- 
sion oii the court in Thompson v. Huron Lumber Co., supra; the ap- 
pelants insisting that the mill company was insolvent at the time this 
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raortgage was executed. The court distinguished the case from the 
Thompson Case in the f oUowing language : 

"It is not elearly apparent that tbe corporation was Insolvent at said tlme. 
It had been operating its mlll up to within a few days before the exécution 
of the mortgage. It was then being pressed by its creditors, and was unable 
to pay them at that time, and it is doubtful whether the gênerai marlcet value 
of its property equaled the amount of its indebtedness, but its évident désire 
was to continue in business, and to get the matters of the corporation In better 
shape by getting the title to the property which it was operating In its own 
hands, and it fairly appears from the record that the mortgage was executed 
in good faith for this purpose, and that the company, at the time the mort- 
gage was given, intended to continue business through the mortgagee in the 
way of operating Its mlll, to wbom possession thereof was transferred." 

The validity of the mortgage lien was sustained. 

We think the assignment in the présent case has a much stronger eq- 
uity in its f avor than the mortgage in the case last cited ; but we need 
not dwell upon that question, since the obviously important question in 
this case is whether the assignment was légal. 

[5, 6] 3. Upon that question, we are of opinion that it was légal. 
It contained no préférences in favor of any of the then creditors of 
the corporation, and it had no gênerai fraudulent intent. It was 
permitted by the law of the state, and was the exercise of a right which 
every one claims over that which is his own. As said by Mr. Chief 
Justice Marshall in Brashear v. West, 7 Pet. (32 U. S.) 608, 614 (8 L. 
'Ed. 801) : 

"That a gênerai assignment of ail a man's property Is, per se, fraudulent 
has never been alleged in this country. The rlght to make it results from 
that absolute ownership which every man claims over that which Is hls own." 

In the case of In re Gutwillig (C. C.) 90 Fed. 475, 476, Judge Brown 
said: 

"Voluntary assignments for the beneflt of creditors, * * • as practiced in 
this and other states, do not originate in the state statutes, but in the com- 
mon-law power of the debtor to dispose of hls property." 

In Mayer v. Hellman, 91 U. S. 496, 500 (23 L. Ed. 377) Mr. Justice 
Field said: 

"The validity of the claim of the assignée in bankruptcy dépends, as a mat- 
ter of course, upon the legality of the assignment made under the laws of 
Ohio. ludependently of the Bankruptcy Act, there could be no serions question 
raised as to its legality. The power which every one possesses over his own 
property would justify any such disposition as dld not interfère with the ex- 
îsting rights of others ; and an equal distribution by a debtor of hls property 
among his creditors, when unable to meet the demands of ail in full, wouid be 
deemed not only a légal proceeding, but one entltled to commendation. • • * 
The hlndrance and delay to particular creditors, in their efforts to reach before 
others the property of the debtor, that may follow such a eonveyance, are re- 
garded as unavoidable incidents to a just and lawful act, wbieh in no respect 
Impair the validity of the transaction. * • * The assignment in this case 
was not a proceeding • * * In hostility to the creditors, but for their benefit. 
It was not therefore vold as agalnst them, or even voidable. Executed six 
months before the pétition in bankruptcy was flled, it is, to the assignée in 
bankruptcy, a closed proceeding." 

In Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 E. Ed. 
1165, a corporation had assigned ail its corporale property for the 
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benefit of its creditors. Within four months after the date of the as- 
signment, the corporation, upon the pétition of its creditors, was ad- 
judicated a bankrupt, and the deed of assignment was set aside as in 
contravention of the bankruptcy law (clause 4 of section 3, Act of 
July 1, 1898; 30 Stat. 544, 546). The appellants filed a claim against 
the bankrupt estate and the assignée for various services rendered, 
among others for professional services rendered the bankrupt corpo- 
ration in preparing the deed of gênerai assignment, and the assignée 
thereunder in advising and counseling him in respect of his duties as 
assignée. The items of the various services rendered were specified 
in the claim, and their relation to the bankrupt estate stated. The 
référée, upon the évidence, found and certified that the services had 
been rendered as claimed, but that the same did not constitute expens- 
es allowable as a préférence, and were not otherwise a lien. The dis- 
trict judge sustained the référée in so far as he held the claims to be 
nonpreferential, and adjudged that none of the items constituted a 
debt provable for any purpose against the bankrupt estate. From this 
judgment the appellants appealed to the United States Circuit Court 
of Appeals, and that court certified to the Suprême Court certain 
questions framed with référence to the character of the différent serv- 
ices rendered by the appellants in the administration of the estate, 
among others the question whether the assignment providing that the 
costs and expenses of administering the trust should be first paid en- 
titled such costs and expenses to be proven as a preferential claim 
against the bankrupt estate. Answering this question, the court said : 

"The assignment was not Illégal. It was pemiltted by the law of the state, 
and eannot be taken to hâve been prohibited by the bankruptcy law absolutely 
In every event, whether proceedlngs were Instituted or not. In re Sievers (D. 
C.) 91 Fed. 366; In re Romanow (D. C.) 92 Fed. 510. It had no gênerai 
fraudulent Intent. It was voidable only in case bankruptcy proceedlngs should 
be begun. At the tlme when it was made the institution of such proceedlngs 
was uncertain. It seems to us that It would be a hard and subtle construc- 
tion to say, as seems to bave been thought in Bartlett v. Bramhall, 3 Gray 
(Mass.) 257, 260, that when they were Instituted they not only a^'oided the 
assignment, but made it illégal by relation back to its date, when, if they had 
not been started, it would bave remained perfectly good. No doubt the cor- 
poration had notice of the bankruptcy law, but it could not go into bankruptcy 
by voluntary pétition, and there is no objection to a debtor's distributing his 
property equally among bis creditors of his own motion, if bankruptcy pro- 
ceedlngs do not Intervene. The view we take is that which has been taken 
by State décisions with référence to similar questions ralsed by creditors or 
under state insolvent laws. Biglow v. Baldwln, 1 Gray (Mass.) 245, 247; 
White V. Hill, 148 Mass. 396 [19 N. E. 4071 ; Clark v. Sawyer, 151 Mass. 64 
[23 N. E. 726]; Wabeman v. Grover, 4 Paige (N. Y.) 23, 43; s. c, 11 Wend. 
187, 226 [25 Am. Dec. 624]. See, also, Mayer v. Hellman, 91 U. S. 496, 500, 
501 [23 L. Ed. 377]." 

The court said further: 

"The assignée Is actlng lawfully In what he does before proceedlngs In bank- 
ruptcy are begun, and, although it may be assumed that the avoldance of the 
assignment relates back to the date of the deed, still so far as his services, or 
services procured by him, tend to the préservation or beneflt of the estate 
the mère Action of relation is not enough to forbld an allowance for them." 

The court accordingly answered the question referred to by allowiiig 
the claim as preferred in the right of the assignée. 
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It follows that an assignment made for the benefit of creditors by an 
individual or by a corporation, without f raudulent intent, is valid ever\ 
where the assignment is set aside by bankruptcy proceedings commenc- 
ed within the statutory period of four months from the date of the 
assignment ; and where the assignment has been made more than four 
months before the commencement of bankruptcy proceedings, the as- 
signment is a closed proceeding. It follows, aiso, that a préférence 
provided for in the assignment and growing out of the administration 
of the assigned property by the assignée, made in good faith and with- 
out f raudulent intent, is valid ; and, where an assignment with such a 
préférence has been made more than four months before the com- 
mencement of bankruptcy proceedings, the question as to its validity 
is closed. 

The law of the two latter cases is, in our opinion, applicable to the 
controUing question in this case, and détermines that the assignment, 
with its préférence in favor of the administration of the property by 
the assignée, was valid, and in no légal or équitable sensé did it hin- 
der or delay creditors. 

[7, 8] 4. But we think that there is a further and a conclusive an- 
swer to ail the objections urged against the assignment. It was made 
pursuant to the stipulation or agreement of ail the creditors ascertain- 
able at the time of the assignment. The Willapa Harbor State Bank 
signed that agreement. Its président, who was also the vice prési- 
dent and manager of the United States National Bank of Centra- 
lia, together with another officer of the latter, was instrumental in 
procuring the signature of the bankrupt corporation to the assignment 
and the signature of the creditors to the agreement. The promissory 
note which it then owned was afterward transferred to the United 
States National Bank of Centralia. It is upon this claim so trans- 
ferred that Titlow, as receiver of the United States National Bank of 
Centralia, is now contesting the MacPhail claim in the name of the 
trustée in bankruptcy. No other créditer objects to this claim. It is 
true that the appeal from the order allowing this claim is brought hère 
in the name of the trustée in bankruptcy of the estate of Creech Bros. 
Lumber Company, who, as such trustée under the Bankruptcy Act as 
amended by the act of June 25, 1910, 36 Stat. 838, 840, as to ail prop- 
erty in the custody or coming into the custody of the bankruptcy court, 
is "deemed vested with ail the rights, remédies, and powers of a 
creditor holding a lien by légal or équitable proceedings thereon." 
Section 47, clause 2, subd. "a," of the act. But this authority of the 
trustée in a bankruptcy court does not affect the validity or equity of 
any other lienholder. 

The MacPhail claim stands upon its légal and équitable rights, and 
the United States National Bank, as the owner of the note issued by 
the Creech Bros. Lumber Company to the Willapa Harbor State Bank, 
is, by reason of the act of the président of the latter bank, now estop- 
ped to deny this claim. As said by Judge Taft in Simonson v. Sin- 
sheimer, 95 Fed. 948, 954, 37 C. C. A. 337, 343 : 

It is a just ground for refusing to allow a man to eomplain of an act of 
bankruptcy that "he induced the act, or after Its commission he so acted with 
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regard to it that he gave others the rlght to act on the faith of Its valldity 
so far as hls subséquent conduct would affect It. ♦ * * It would be equally 
unjust to allow him to repudlate as Invalîd, a transaction, when by Ms con- 
duct he had induced others to change their position on the falth ot its va- 
lldity." 

The position of the other creditors of the estate is no better. The 
assignée, immediately upon the exécution of the assignment, went into 
possession of ail the property under its ternis; his possession cover- 
ing a period of about 1 year and 9 months, during about Jy^ months 
of vvhich he had the plant in active opération for the benefit of the 
creditors. This possession was an actual notice to ail the creditors 
of the estate, and placed them on inquiry as to the terms of such pos- 
session. During ail this time no one objected to the administration of 
the estate by the assignée; but, on the contrary, the creditors acqui- 
esced and accepted its benefits. They accepted f rom him over 10 per 
cent, of their clairas, and interposed no objection to his payment of 
over $3,000 in insurance, over $2,000 in taxes, over $93,000 for logs, 
and over $46,000 for labor and other necessary disbursements, making 
in ail an aggregate of $13,877.71 more than he had received during the 
administration of the estate. In this there is no claim for compensa- 
tion for any services rendered by the assignée ; it is for money actual- 
ly expended by him in good faith for the benefit of the estate. Under 
the law of estoppel, the creditors cannot now object to the assignment 
or to the administration of the estate under its terms. Damon v. 
Leque, 14 Wash. 249, 252, 44 Pac. 261 ; Bank of California v. Puget 
Sound Loan, Trust & Banking Co., 20 Wash. 636, 643, 56 Pac. 395 ; 
McAvoy v. jennings, 39 Wash. 109, 114, 81 Pac. 77; Davis v. lowa 
Fuel Co., 144 lowa, 138, 122 N. W. 815, 816, 24 L. R. A. (N. S'.) 
1166; Simonson v. Sinsheimer, 95 Fed. 948, 954, 37 C. C. A. 337; 
American Exchange National Bank v. Ward, 111 Fed. 782, 786, 49 
C. C. A. 611, 55 L. R. A. 356; Memphis Savings Bank v. Houchens, 
115 Fed. 96, 105, 52 C. C. A. 176; Ohio Motor Car Co. v. Eiseman 
Magnéto Co., 230 Fed. 370, 375, 144 C. C. A. 512; Tiffany v. Boat- 
man's In.sf itution, 18 Wall. 375, 388, 21 L. Ed. 868; Dickerson v. Col- 
grove, 100 U. S. 578, 580, 25 h. Ed. 618; Jencks v. Quidnick Co., 135 
U. S. 457, 465, 10 Sup. Ct. 655, 34 L. Ed. 200. 

The order of the District Court is affirmed. 

The pétition for revision is dismissed. 



FOURTH NAT. BANK V. SMITH 1& 

FOTJETH NAT. BANK OF WICHITA, KAN., v. SMITH (two cases). 

In re COX-BLODGETT DRY GOODS CO. 

(Circuit Court of Appeals, Eighth Circuit. December 11, 1916.) 

Nos. 161, 4555 

1. Bankeuptcy iS=5l66(3) — Claims of Crediïors — "Set-Off" — "Pbevebence" 

— Bank Deposits. 

Where a bank, to whicli a depositor was indebted, after knowledge of 
tlie depositor's insolvency, but before a pétition in bankruptcy was filed, 
set off against the indebtedness tbe amount of deposits made by the de- 
positor in the usual course of business, tlie transaction was valid as a 
"set-ofe," under Bankr. Act July 1, 1&9S, c. 541, § 68a, 30 Stat. 565 (Comp. 
St 1913, § 9652), and was not a "préférence," under Bankr. Act, § 60a 
(Comp. St. 1913, § 9844), since tlie making of the deposits merely created 
a relation of debtor and creditor between the bank and the depositor, and 
the application thereof to the indebtedness involved no transfer of the 
property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 250, 251, 
255, 257. 

For other définitions, see Words and Phrases, First and Second Séries, 
Set-Off; Préférence.] 

2. Bankeuptcy ®=1()6(3) — Claims of Cbeditoks — Set-Off — Knowledge of 

Insolvency. 

Knowledge by the bank of the Insolvency of a depositor at the time of 
making the set-off does not Invalidate such set-ofC as against the deposi- 
tor's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 250, 251, 
255, 257.] 

3. Bankbuptcy <S=>165(1) — Claims of Ckeditobs — Set-Off — Poweb of Pab- 

TIES. 

It is permissible for a bank, under proper clrcumstances, to set off the 
amount of deposits against the depositor's indebtedness to it, even before 
a pétition in bankruptcy Is filed ; it not being necessary to awalt an order 
of the court, thcugh such set-off may thereafter become subject to review 
and control by the court. 

4. BANKKTjPTcy ®=3440 — Pétition to Révise — Questions of Law. 

Where no question of fact arises which is necessary to the décision of 
the case, but only questions of law, a pétition to révise is the proper 
method of revIew. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915.] 

5. Bankkbuptcy <S=>440— -Pétition to Revise — Appeal. 

Where, on the face of the record, questions of fact arose which re- 
quired an appeal to be taken, though such questions did not hâve to be 
decided, a claimant in bankruptcy was justifled in pursulng Its remedy 
both by pétition to revise and by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915.] 

Pétition to Revise Order of and Appeal from the District Court of 
the United States for the District of Kansas ; John C. Pollock, Judge. 

In the matter of the Cox-Blodgett Dry Goods Company, bankrupt. 
From an order of the District Court denying the claim of the Fourth 
National Bank of Wichita, Kan., against O. Z. Smith, as trustée in 
bankruptcy, unless the bank would pay to the trustée the amount of 
the bankrupt's deposits set oiï by it against the indebtedness, the bank 

(SsjFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digeste & lDde.\es. 
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appeals, and also pétitions to revise the order. Appeal dismissed, péti- 
tion to revise sustained, and cause remanded, with directions to the 
District Court to modify its order. 

J. G. Carey and C. G. Yanlcey, both of Wichita, Kan. (R. L. Holmes, 
W. E. Holmes, R, R. Vermilion, and Earle W. Evans, ail of Wichita, 
Kan., on the brief), for appellant and petitioner. 

Jean Madalene, of Wichita, Kan. (S. B. Amidon, E. L,. Foulke, and 
S. A. Buckland, ail of Wichita, Kan., on the brief), for respondent and 
appellee. 

Before HOOK, Circuit Judge, and REED and BOOTH, District 
Judges. 

BOOTH, District Judge. By appeal, and also by pétition to revise, 
reversai is sought of the order of the District Court disallowing the 
unsecured claim of the bank against the estate of Cox-BIodgett Dry 
Goods Company, bankrupt, except upon the condition that the bank 
return to the estate the sum of $8,698.40, which sum was found by 
the court to hâve been received by the bankrupt as an unlawful préf- 
érence. The following facts are not in dispute: 

On and prior to August 30, 1913, the Cox-Blodgett Dry Goods Com- 
pany, hereinafter called the company, was in the wholesale dry goods 
business in Wichita, Kan,, and doing a large business with the claim- 
ant bank, both as borrower and depositor. On the 30th of August, 
1913, the company had on deposit with the bank, subject to check, 
about $25,000. On that day the bank presented to the company demand 
notes made by it, amounting to $25,000, and demanded payment. The 
company refused payment, whereupon the bank charged the check- 
ing account of the company with the amount of the notes. On the 
2d day of September, 1913, the company applied to the bank for a 
restoration of its crédit as a depositor, and as an inducement to the 
bank to reinstate its crédit, and as security for the amount of indebted- 
ness which the company would owe upon such reinstatement, agreed 
to assign to the bank a certain mortgage called the Tapp mortgage 
and to hypothecate a deed to a certain tract of land. As a resuit of the 
negotiation, the bank restored on its books the crédit in favor of the 
company, taking new demand notes to évidence the indebtedness, and 
accepting the securities ofïered. Thereafter deposits were made by the 
company with the bank in the usual and regular course of business, 
and checks drawn against the account, until the 31st day of October, 
1913, on which day the company had to its crédit as a depositor the 
sum of $8,698.40. At that time the bank held six demand notes of 
the company amounting to something over $35,000. No demand for 
the payment of thèse notes had been made by the bank; but on the 
olst day of October, 1913, information coming to the bank that a 
pétition in bankruptcy against the company either had been filed or 
was about to be filed, the bank offset on the account of the company 
se much of its said indebtedness evidenced by the notes as equaled 
the amount of deposit of the company on the books of the bank, name- 
ïy $8,698.40. On the same day a pétition in bankruptcy was in facr 
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filed against the company. The bank filed its proof of claîm against 
the company for an unsecured debt o£ $13,879. The proof of claim set 
forth that the bank held as security for the payaient of said demand 
notes the mortgage heretof ore mentioned valued at $8,600 ; the deed 
for the land above mentioned, the equity in which it valued at $4,000 ; 
and that crédit h ad been given by the bank upon its claim against the 
bankrupt company in thèse amounts, leaving due the sum of $13,879, 
after the offset of $8,698.40. 

To this proof of claim the trustée filed exceptions : First, that the 
taking of the mortgage above mentioned by the bank amounted to 
a preferential transfer from the company; second, that the taking 
of the conveyance above mentioned was also a preferential transfer 
from the company to the bank; third, that the set-off by the bank 
of the amount standing to the crédit of the company on October 31st, 
$8,698.40, against the notes owed by the company to the bank, was 
made by the bank with knowledge of the insolvency of the company, 
and created a voidable préférence. The trustée objected to proof be- 
ing made of any claim by the bank until said préférences were sur- 
rendered. 

A hearing was had before the référée, who found that the trans- 
action between the company and the bank on the 2d day of Septem- 
ber, 1913, covering the reinstatement of the company 's crédit upon 
the books of the bank, and the transfer of the mortgage and the land 
as security to the bank was not a preferential transfer, within the 
meaning of the Bankruptcy Act. This conclusion of the référée was 
approved and affirmed by the District Court. Those conclusions hâve 
been acquiesced in by the trustée, and are not before us for review. 

The référée further held that the set-off by the bank of the $8,698.40 
standing to the crédit of the bankrupt company on the books of the 
bank on October 31, 1913, against the debt of the bankrupt company 
to the bank, did not constitute an illégal préférence, and need not be 
surrendered by the bank as a condition to proving its claim. Upon a 
pétition of the trustée to review this conclusion of the référée, the 
District Court reversed the référée, and ordered the claim of the bank 
disallowed, except upon the condition that the bank should pay over 
to the trustée the amount of the deposit offset by the bank against the 
notes. The views of the trial court are indicated by the foUowing ex- 
cerpts from its décision : 

"The act of the bank In making the application was a transfer of the bank- 
rupt property toward the satisfaction of a debt evldenced by the demand 
notes. This transfer and the right of the bank to make it must be vievved and 
determined as of the date it occurred, and from what the bank knew or had 
reasonable cause to believe as to the financlal condition of the banlîrupt, and 
by what the bank Intended to accomplish by its act. It is true the mère fact 
that a bank in the usual course of its business, acting under its banker's lien, 
charges a depositor's account with payment of due or past-due paper made by 
the depositor and held by the bank, belleving or even knowing the depositor 
at the time is insolvent, will not defeat such transfer. • * » However, 
• * * no créditer, be It a banlcing corporation or other person, eau take or 
receive payment from a debtor known at the time to be Insolvent, and know- 
ing, or having reasonable cause to believe, by the taking or reeeiving of sucli 
payment it is thereby securing a préférence in payment over other creditors of 
the Insolvent debtor of the same class. * » * The question, therefore, pre- 
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sented on thls record, Is: Did the bank know, or dld It bave reasonable 
cause to belleve, at the date it appUed the deposit of the banknipt toward the 
satisfaction of the demand notes [that the] bankrupt was insolvent, and by 
sufh application It would obtalu a préférence in payment over the other ered- 
Itors? * ♦ ♦ From ail the proofs found In the record, I am entirely per- 
suaded the bank at the tinie it made application of the deposit toward the 
payment of the demand notes of the bankrupt, not only knew the now bank- 
rupt Company was Insolvent, and either on the verge of bankruptcy, or had 
actually gone into bankruptcy, but that it further knew, or at least had every 
reasonable cause to beliève, after dedueting the fair marlcet value of the Tapp 
note and mortgage and the Oklahoma land, which it was Justly entitled to re- 
taln and apply on the debt of the bankrupt to it, from the total of such debt, 
if it should further, as it did, apply the deposit acconnt on the amount of the 
debt remaining, thus leavlng only a small amount due it on the demand notes 
of the bankrupt, it would thus obtain such a préférence in payment over other 
creditors of the bankrupt estate as would preclude it from proving such small 
balance as a debt against the estate under the provisions of the Bankruptcy 
Act, unless it should flrst surrender such preferential payment." 

[1] In our judgment, the conclusions reached by the learned trial 
court were erroneous in three particulars : (1) In holding that the set- 
off by the bank was a transf er of the bankrupt's property ; (2) in hold- 
ing that knowledge by the bank of the insolvency of the company at 
the time of the set-off was a material f actor in the situation ; (3) in 
holding that the so-called préférence resulting from the set-off was a 
voidable préférence within the meaning of that term as used in the 
Bankruptcy Act. 

In New York County Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380, Stege & Bro. had an account in that bank, and the 
bank held two notes made by them falling due January 26, 1900, 
amounting to $40,000. On the morning of January 23d, the two notes 
were renewed, and in the afternoon of the same day a statement was 
rendered to the bank, which showed the firm to be insolvent. On 
January 22d, 23d, and 25th, deposits were made to the amount of $6,- 
225.25, and on January 27th the firm filed a voluntary pétition in 
bankruptcy. "At the first meeting of creditors, February 9, 1900, the 
New York County National Bank filed its claim for $33,790.25. In its 
proof of claim the bank credited upon one of the notes, which became 
due on January 26, 1900, the deposit of $6,209.25. The claim was al- 
lowed by the référée in the sum of $33,750.25, being $40,000 less the 
amount on deposit in bank ($6,209.25), and a small rebate of interest 
on the unmatured notes." The District Court affirmed the order of the 
référée. The Circuit Court of Appeals revcrsed the District Court, 
holding that the set-off of the deposit would amount to a transfer, en- 
abling the bank to obtain a greater percentage due to it than other cred- 
itors of the same class, and that the allowance of the claim should be 
refused unless the préférence was surrendered. The Suprême Court 
of the United States reversed the Circuit Court of Appeals, and in the 
course of its opinion said : 

"It cannot be doubted that, except under spécial circumstances, or where 
there is a statute to the contrary, a deposit of money upon gênerai account 
with a bank créâtes the relation of debtor and créditer. Xhe money deposlted 
becomes a part of the gênerai fund of the bank, to be dealt with by it as other 
moneys, to be lent to customers, and parted with at the wlll of the bank, and 
the rlght of the depositor is to hâve thls debt repaid in whole or in part by 
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bonoring cbecks drawn agalnst the deposits. It créâtes an ordinary debt, not 
a privilège or rlght of a fiduciary character. * * * It Is true that the 
flndlngs of f act In thls case establish that at the time thèse deposits were made 
the assets of the depositors were conslderably less tban their llabllities, and 
that they were Insolvent ; but there is nothlng in the flndlngs to sbow that 
the deposit created other tban the ordinary relation between the bank and Its 
depositor. The check of the deposltor was honored after thls deposit was 
Hiade, and for aught that appears Stege Bros, might bave required the amount 
of the entire account without objection from the bank, notwithstanding their 
fluanclal condition." 

The court held that the set-off was rightly made under section 68a 
of the Bankruptcy Act. In answer to the claim that under section 60a 
this transaction amounted to the giving of a préférence to the bank, 
the court, after stating that a transfer, within the meaning of the 
Bankruptcy Act, must be one diminishing the assets of the bankrupt, 
used the f ollowing language : 

"As we bave seen, a deposit of money to one's crédit In a bank does not 
operate to dlmlnish the estate of the deposltor, for when he parts with the 
money he créâtes at fBe sa me time, on the part of the bank, an obligation to 
pay the amount of the deposit as soon as the depositor may see fit to draw a 
check agalnst it. It is not a transfer of property as a payment, pledge, mort- 
gage, gift, or security. It is true that It créâtes a debt, which, if the créditer 
may set It off under section 68, amounts to permitting a créditer of that class 
to o1)tain more from the bankrupt's estate than creditors who are not in the 
same situation and do not hold any debts of the bankrupt subject to set-off. 
But this does not, in our opinion, operate to enlarge the scope of the statute 
deflning préférences, so as to prevent set-ofC in cases coming within the term»; 
of section 68a. If this argument were to prevall, it would in cases of Insolven- 
ey defeat the right of set-off recognlzed and enforced In the law, as every 
créditer of the bankrupt holding a clalm agalnst the estate subject to réduc- 
tion to the full amount of a debt due the bankrupt receives a préférence in 
the fact that to the extent of the set-ofC be is pald in full." 

In the case of Studley v. Bank, 229 U. S. 523, 33 Sup. Ct. 806, 57 
L. Ed. 1313, the Collver Company had a gênerai deposit and checking 
account with the Boylston Bank. It also owed the bank $25,000, repre- 
sented by five notes maturing September 12th, 20th, 30th, October 3d, 
and October 14th. The first three notes were paid by check on the 
Boylston Bank, and the note due October 3d was charged by the bank 
to the company's deposit account, and on the same day a renewal note 
for $2,500 was discounted ; and the note falling due October 14th, was, 
on becoming due, also charged by the bank to the deposit account. The 
Collver Company continued to make deposits and draw checks, and on 
December 16, 1910, a pétition in bankruptcy was filed against it. The 
trustée brought suit against the bank to recover $22,500, claiming that 
it had notice of the Collver Company's insolvency, and that the pay- 
mertts were transfers which had operated to give the bank a préfér- 
ence. The bank claimed that the payments were simply set-ofïs upon 
the mutual account, and did not constitute a préférence within the 
meaning of the Bankruptcy Act. The référée before whom the case 
was tried sustained the bank's claim of set-ofï. This décision was af- 
firmed both by the District Court and the Circuit Court of Appeals. 
The référée found as a fact that the bank had no reasonable cause to 
believe that a préférence would resuit. The District Court made no 
findings of fact in this respect, nor did the Circuit Court of Appeals. 



24 240 FEDERAL KEPORTEB 

A finding was made by the référée, the District Court, and the Circuit 
Court of Appeals that the deposits were made in due course of busi- 
ness, and without any intent to prefer the bank. The Suprême Court, 
in affirming the judgment of the Court of Appeals, said: 

"We flnd nothing In tlie record to Indlcate that the deposits were made for 
the purpose of enabling the bank to seeure a préférence by the exercise of the 
rlght of set-off. The case, therefore, cornes dlrectly vvithin the décision in 
New York County National Bank v. Massey, 192 TJ. S. 138 [24 Sup. Ct. 199, 48 
L. Ed. 380], where $3,884 deposited by an Insolvent customer, In good faith, 
four days before the filing of the pétition against him was allowed to the 
bank by way of set-off on notes of the bankrupt held by it. An effort is made 
to distingulsh that case from this, by calling attention to the fact that hère, 
by checks drawn on the aceount or notes eharged to the account, the parties 
themselves voluntarily made the set-off before the pétition was filed, while in 
the Massey Case the trustée, under the supervision of the référée stated an 
account and allowed the set-off as permitted by section 68a, which provides 
'that in ail cases of mutual debts. or mntual crédits betvveen the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or paid.' That 
section did not create the right of set-off, but recognized Its existence and 
provided a method by which it could be enforced, even after bankruptcy." 

In référence to the objection that the set-offs had been made by 
the parties rather than by the trustée in the bankruptcy proceedings, 
the court said : 

"If this set-off of mutual debts has been lawfully made by the parties before 
the pétition is filed, there Is no necessity of the trustée doing so. If It has 
not been done by the parties, then, under command of the statute, it must be 
done by the trustée. But there Is nothing in section (!Sa which prevents the 
parties from voluntarily doing, before the pétition is filed, what the law itself 
reguires to be done after proceedings in bankruptcy are instituted. * • * 
It cannot hâve been Illégal for the parties on September 12th, 20th, 30th, and 
October 3d and 14th, to do what the law would hâve required the trustée to 
do in stating the account after the pétition was flled on December 16. 1910. 
No money passed in either instance ; for, whether the checks for $5,000 were 
paid, or notes for $5,000 were eharged, was, in either event, a book entry 
équivalent to the voluntary exercise by the parties of the rlght of set-off." 

In the case of Continental Trust Co. v. Chicago Title Co., 229 U. 
S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268, one Prince owed the Fédéral 
Trust & Savings Bank, the predecessor of the Continental Company, 
on February 14, 1905, about $37,000. The bank had rïasonable cause 
to believe that Prince was insolvent from and after February lOth, and 
during the transactions from that date up to and including February 
15th. The bank' had issued margin certificates to Prince, which evi- 
denced indebtedness of the bank to Prince, and Prince had put thèse up 
as security for certain open trades. Prince, on February 14th, trans- 
ferred thèse open trades to Anderson & Co. On February 15th, And- 
erson & Co., substituted its own securities in place of Prince's margin 
certificates, thereby releasing the latter, which were thereupon returned 
to the bank, and by it set oflf against Prince's indebtedness. On Feb- 
ruary lOth, the bank had called for payment of loans made to Prince. 
The money not being paid, the bank applied the sum of $3,095, then 
standing as a deposit crédit on the books of the bank in favor of Prince. 
Thereafter deposits were made by Prince, and checks were drawn 
against the deposit until February 14th, wheiî the bank applied the bal- 
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ance of $575.79 on the gênerai indebtedness of Prince to the bank. 
A pétition in bankruptcy was filed against Prince February 15th. The 
trustée in bankruptcy brought suit to recover, as being preferential 
transfers, first, the sum of $4,250, the amount of the margin certifi- 
cates; and, secondly, the balance of $575.79, which had been applied 
by the bank against Prince's gênerai indebtedness on February 14th. 
The District Court held the trustée entitled to recover, and this was 
affirmed by the Circuit Court of Appeals, but was reversed by the Su- 
prême Court, the latter court in its opinion using the following lan- 
^uage : 

"To constitute a preferential transfer withln the meaning of the Bankruptcy 
Act there must be a parting wlth the bankrupt's property for the beneflt of 
the créditer and a conséquent diminution of the banltrupt's estate. New York 
County National Bank v. Massey, 192 U. S. 138, 147 [24 Sup. Ct. 199, 48 L. 
Ed. .SSOl ; Newport Bank v. Herkimer Bank, 225 V. S. 178, 184 [32 Sup. Ct. 
633, 56 L. Ed. 1042]. * • * By the arrangement made, Anderson & Co. took 
hold of the situation, and, carrylng out the deals upon which Prince was 
bound, cleared the certlficates of any obligation to others, and they thereby 
became payable to Prince. What waa done did not In fact dlmlnlsh the es- 
tate of Prince otherwise available to the crédite rs In the bankruptcy admin- 
istration, for the traders holding them would hâve had the beneflt of the de- 
poslts under the terras of the certlficates and the rules of the Bpard of Trade. 
It therefore appears that this essential élément of a preferential transfer with- 
ln the meaning the Bankruptcy Act, diminution of the bankrupt estate, Is 
wanting. The fact that what was done worked to the beneflt of the credltor 
and in a sensé gave hira a préférence Is not enough, unless the estate of the 
bankrupt was thereby dlmlnished." 

In référence to the application of the deposit crédit of $575.79, the 

court said: 

"As to the $575.79, we think the rlght to set ofE this deposit is establlshed 
by the principles laid down in New York County National Bank v. Massey, 
supra. Hère there was a deposit subject to be checked out by the bankrupt 
for spécifie purposes. The money was not placed in the bank with a vlew to 
giving It a beneflt, except Indlrectly, because of the deposit. It was subject 
to Prince's check, and ail of it mlght hâve been checked out for the purposes 
intended." 

In our opinion, thèse three foregoing cases are décisive of the case at 
bar. In the présent case items of deposit from September 2d to Octo- 
ber 31st were received in the usual course of business. There is no 
évidence that a deposit was built up for the benefit of the bank, and 
there is no claim made to that effect. Checks were drawn against the 
deposit account, and the amount of the deposit account varied during 
the above period from $18,000 to $5,000. 

The cases of Mechanics' & Metals National Bank v. Ernst, 231 U. 
S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121, National City Bank v. Hotchkiss, 
231 U. S. 50, 34 Sup. Ct. 20, 58 L. Ed. 115, and In re National Lum- 
ber Co., 212 Fed. 928, 129 C. C. A. 448, are cited by counsel for the 
trustée. But in ail thèse cases the deposits in question were not re- 
ceived in the usual course of business, but were "built up" or depos- 
ited under unusual circumstances, for the express purpose of giving a 
préférence to the bank. The so-called deposits were deposits merely in 
name, but in fact were payments. 
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In the case at bar the ref efee found : 

"In the présent matter there is no clrcumstance proven which would justify 
the conclusion that the bankrupt had been accumulatlng funds on deposit 
for the purpoee of llquidatihg the bank's debt. On the contrary, every clrcum- 
stance Indlcates that the amount to the crédit of the bankrupt was a balance 
resulting from transactions in the usual, ordinary course of business." 

This distinction betvveen deposits made in the usual course of busi- 
ness, even by an insolvetit depositor, and deposits made for the purpose 
of giving a préférence to a bank, has been recently emphasized by this 
court in German-American State Bank v. I^rimer, 235 Fed. 501, ■ — 

C. C. A. . The right of set-ofï being expressly recognized in the 

former instance, but not in the latter. 

[2] It is true that in the instant case the District Court, in holding 
that, when attempting to make the offset, the bank knew that the 
Company, was insolvent, and had reason to believe that by making the 
set-ofï a préférence would resuit to the bank. But knowledge by the 
bank of the insolvency of a depositor at the time of making the set-oflf 
does not invalidate such set-ofï. Indeed, in most cases such knowledge 
is the very reason for making the set-off. In the Massey Case, and in 
the Continental Bank Case, supra, the bank knew of the insolvency of 
the depositor before the set-off was made. 

Counsel seeks ta distinguish the Massey Case from the case at bar 
by the f act that the set-off in the Massey Case was not made until after 
the adjudication in bankruptcy. In the Continental Bank Case, how- 
ever, the set-off was made before the pétition in bankruptcy was filed, 
and the same was true in the Larimer Case. 

As to the conclusion reached by the District Court that the bank 
had reasonable cause to believe that a préférence would resuit by the 
making of the set-off, it is sufficient to say that such préférence result- 
ing from a set-off is not a préférence forbidden by the Bankruptcy 
Act. The préférence forbidden by the Bankruptcy Act is one result- 
ing from a transfer which diminishes the assets of the bankrupt ; but, 
as held in the Massey Case and in the Studley Case, supra, a set-off does 
not constitute such transfer. In référence to this matter, the court in 
the Massey Case said : 

"If this argument were to prevail, It would in cases of insolvency defeat the 
right of set-off recognized and enforced in the law, as every creditor of the 
bankrupt holding a clalm agalnst the estate subject to réduction to the fuU 
amount of a debt due the bankrupt reeeivea a préférence in the fact that to 
the extent of the set-off he is paid in fuU." 

In Germania Savings Bank & Trust Co. v. Loeb, 188 Fed. 285, 110 
C. C. A. 263, the court, in considering a similar situation, said : , 

"It Is also true that the application upon the bank's debt of this balance of 
deposits, accumulated after notice of possible insolvency of the Mercantile 
Company, in fact enables the bank to obtaln a greater dividend on its clalm 
than creditors generally obtaln. But, unless it was the intention of the par- 
ties to so accumulate deposits for the purpose of preferring the bank, the 
transaction dld not create a préférence under the Bankruptcy Act" 

In the Larimer Case the trial court gave the following charge, 
amongst others, to the jury: 
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"So, If In making the application under thelr banker's 'len, they know at the 
tlme they niake their application the depositor is insolvent, and know tliat 
they will get a greater proportion of their debt by making such application 
than other creditors will get, of like class, why, of course, they cannot make 
the application." 

In référence to this charge, the court said : 

"To this charge an exception was taken. The effect of the charge of the 
court was to tell the jury, if they found the bank applied the deposit under 
such eireumstances as would ordinarlly constltute a voldable préférence, then 
the right of the bank to a set-off under section 68a of the Bankruptcy Act was 
destroyed. But this would not be true If the transaction was as the bank 
claimed it to be ; that is, a deposit in the usual course of business. And the 
jury was not so told. The charge as given for ail practical purposes took 
away the bank's défense." 

It is claimed by counsel for the trustée in the instant case that the 
notes were not due at the time ôf the alleged set-off, and that there- 
fore the attempted set-off was invaHd. This contention cannot be sus- 
tained. In the Massey Case, supra, the note against which the set-off 
was made was not due. See, also, Germania Savings Bank & Trust Co. 
V. Loeb, supra. 

[3] It is also claimed by counsel for the trustée that the set-off can 
only be made by the court, and not by the bank itself , and the case of 
Cumberland Glass Co. v. De Witt, 237 U. S. 447, 35 Sup. Ct. 636, 
59 L. Ed. 1042, is cited in support of this contention. It was distinctly 
held in the Studley Case, supra, that a bank could exercise the right of 
set-off before bankruptcy. This was done in the case of Continental 
Bank v. Chicago Title Co., supra, and also in the case of German- 
American State Bank v. Larimer, supra. What the Cumberland Case 
decided was that the provisions of section 68a were not automatic, 
and that, after the commencement of bankruptcy proceedings, set-off 
was under the control of the bankruptcy court, and that it was not man- 
datory on the court to make a set-off or to pass upon the question, un- 
less the parties interested took the proper steps to obtain such relief. 
No intimation, either in the majority or the minority opinion, is given 
that the parties themselves may not exercise the right of set-off prier to 
the pétition in bankruptcy. It may be conceded that the bankruptcy 
court has power to investigate and review set-offs made by the par- 
ties themselves prior to the commencement of bankruptcy proceedings ; 
but no such question as this is involved in the case at bar. 

[4, 5] Upon the présent record no question of fact arises which we 
consider necessary to the décision of the case, but merely questions of 
law; therefore a pétition to revise is the proper method of review. 
It may not be amiss, however, to add that upon the face of the rec- 
ord questions of fact did arise which, if they were to be reviewed, re- 
quired an appeal to be taken. Smith-Wallace Shoe Co. v. Ternes, 235 

Fed. 282, C. C. A. . The claimant bank was therefore justified 

in pursuing its remedy both by a pétition to revise and by appeal. 

In view of the conclusions we hâve reached, however, the appeal will 
be dismissed. The pétition to revise is sustained, and the cause re- 
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manded, with directions to the District Court to modify its order of 
June 30, 1915, in accordance with the views herein expressed, and al- 
low the bank to file its proof of claim without surrendering the $8,698.- 
40, balance of the company's deposit on October 31, 1915. 



ERIE R. CO. T. UNITED STATES (two cases). 

(Circuit Court of Appeals, Sisth Circuit. Mareh 6, 1917.) 

Nos. 2869, 2870. 

1. Railroads <S=229 — Régulation — Safkty Appliance Act — Pboviso. 

Safety Appliance Act March 2, 1893, c. 198, 27 Stat. 531, as amended Dy 
Act Aprll 1, 1S96, c. 87, 29 Stat. 85, and Act Marcli 2, 1903, c. 976, 32 
Stat. 943 (Comp. St. 1913, §§ 860&-8615), makes it unlawful for a common 
carrier to haul any car not equipped'witli couplers coupling automatically 
by impact. Act Aprll 14, 1910, c. 160, 36 Stat. 298, contained a proviso 
that where any car had been properly equlpped as provided in the safety 
appliance act, and the équipaient had beeome defectlve while the car 
was being used, it might be hauled from the place where the defect was 
flrst discovered to the closest available place where It could be repaired. 
Dut that such movement should be at the sole rlak of the carrier, and 
should not relleve It from liability for the death or Injury of any rall- 
road employé caused by reason of the hauling of the car with defectlve 
equipment, with a subprovlso that nothing In the proviso should be con- 
strued to permit the hauling of defectlve cars by means of chainSi in- 
stead of drawbars, in revenue trains or in association with other cars 
that are commercially used. Held, that the subproviso, when given Its 
correct grammatical construction, and also when construed aecordlng to 
its obvions meaning, and to effectuate the purpose of the amendment of 
1910, which was to permit the hauling of bad order cars to repalr shops, 
prohiblted only the hauling of cars with chains in commercial or revenue 
trains, but dld not prohlblt absolutely the hauling of cars with chains 
and the hauling of bad order cars in commercial or revenue trains. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743.] 

2. Statutes ©=»200 — Construction — Punctuation. 

The présence of the comiua in the subproviso between the provisions for 
hauling cars with chains and the other provisions is not determinative as 
to the construction, slnee the présence or absence of a comma in a stat- 
ute, aecordlng to the whim of the prlnter or proof reader, is so nearly 
fortuitous that it is wholly unsafe as an aid to statutory interprétation. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 278.] 

3. Kailroads ©=>229 — Régulation — Safety Appliance Act — Construction. 

Since the remedy of employés for injuries received because of the cars 
not beIng coupled as requlred, which was the remédiai feature of the 
Safety Appliance Act, entitling It to libéral construction, is not affeeted 
by the provision In Act Aprll 14, 1910, § 4, the amendment need not be 
construed strictly against the railroad, but should be llberally construea 
to efCeetuate its purpose to permit the necessary moving of cars which 
had beeome defectlve whlle In opération, 

[Ed. Note. — For other cases, see Railroads, Cent Dig. $ 743.] 

4. Bailboads <S=>229 — Régulation — Safety Appliance Act — Constbuction- 

Even If the provision in the amendment of Act Aprll 14, 1910, § 4, with- 
out the subproviso, dld not authorize the hauling of détective cars iu 
commercial or revenue trains, but only in spécial trains, the subproviso, by 

^zsFor other cases see same toi>lc & KEY-NUMBSR In ail Key-Numbered Oigests & Indexe» 
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expressly prohibitlng the hauling of cars by chalns In revenue or com- 
mercial trains, excludes other cars from tlie effect of ttie proviso 
[Ed. Note. — For otlier cases, see Eailroads, Cent Dig. § 743.] 

5. Railboabs iS=»229 — Régulation — Safett Appliancb Act — Construction 
— "Any Car." 

The fact that the proviso applles to "any car" does not exclude from 
its opération a train or association of cars, since the original prohibition 
likewise is dlrected only against hauling any car, and that construction 
of the expression would exclude ail trains from the whole Safety Ap- 
pliance Act. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743. 

For other définitions, see Words and Phrases, First and Second Séries, 
Any Car.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Two actions by the United States against the Erie Railroad Com- 
pany to recover the statutory penalties for violation of the Safety Ap- 
pliance Act. Judgment for the plaintifï, and défendant brings error. 
Reversed and retnanded for new trial. 

L. A. Manchester, of Youngstown, Ohio, for plaintifif in error. 
E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and Mr. Philip J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

DENISON, Circuit Judge. Thèse two cases présent the same ques- 
tion, with regard to separate, but similar, incidents. In actions brought 
to recover the statutory penalties for violation of the Safety Appliance 
Act (27 Stat. 531) as amended (29 Stat. 85, and 32 Stat. 943), a verdict 
was directed against défendant on five counts, involving five cars ; and 
to review judgments imposing the penalty of $100 for each violation, 
the railroad brings thèse writs of error. 

It appeared without dispute that defendant's N K yard at Youngs- 
town is an interchange yard between various railroads ; that govern- 
ment inspectors at this yard, as thèse cars came into the yard, found 
them defective because they would not couple by impact, and marked 
them as "bad order" ; that, af ter each car was so marked, the railroad 
hauled it, for the purpose of being repaired, from its N K yard four 
miles to its Brier Hill yard, in a train in which there were other cars 
engaged in Interstate traffic, and in which there were mixed empties 
and loaded cars in commercial use, and none of which trains was strict- 
ly a "hospital train" ; and that no one of the cars contained live stock 
or perishable fruit. By conceded facts, or by the railroad's offer to 
prove, it further appeared, or might be inferred, that the cars had 
serions injuries requiring major repairs ; that they had once been prop- 
erly equipped as provided by law, but had become defective while be- 
ing used ; that they were first discovered to be defective while in the 
N K yard ; that there was no shop or repair track at that yard ; that 
it was necessary to haul the cars to the Brier Hill yard, which did hâve 

€=»For other cases are fiame topic & KET-NUMBBR In aU Key-Numbered Dlgests & Indexe* 



30 240 FEDERAL REPORTER 

shops and facilities ; that hauling to the Brier Hill yard was necessary 
to make the required repairs, and that they could not be made except 
at the Brier Hill yard ; that the Brier Hill yard was the nearest avail- 
able point where the cars could be repaired; and that no one of the 
cars was so hauled by means of chains instead of drawbars. The ver- 
dict was directed because the District Judge was of the opinion that, 
conceding ail thèse facts to be as claimed by the railroad, there was a 
violation of the law.' 

The essential parts of the statute which must détermine defendant's 
liability are as follows: 

Section 2 of the act of March 2, 1893, as amended (29 Stat. 85): "That oq 
xijid after the first day of January, 1898, it shall be unlawful for any 
* * • common carrier to haul or permit to be hauled or used on Its Une 
any car used In moving Interstate trattic not equipped with couplers coupling 
automatlcally by impact, and which can be uncoupled without the necessity 
of men going between the ends of the cars." 

Act of March 2, 1903 (32 Stat. 943): "* » • The provisions and re- 
<iuirements hereof and of said acts relating to train brakes, automatic couplers, 
grab Irons, and the helght of drawbars shall be held to apply to ail trains, 
locomotives, teuders, cars, and similar vehicles used on any railroad engagea 
In Interstate commerce." 

From section 4 of the act of April 14, 1910 (36 Stat. 298): "Provlded, that 
where any car sbàll bave been properly equipped, as provided In this act and 
the other acts mentioned herein, and such equlpment shall hâve become de- 
feetive or Insecure while such car was belng used by such carrier upon its 
liue of railroad, such car may be hauled from the place where such equlpment 
was first discovered to be defective or Insecure to the nearest available point 
where such car can be repaired, without Uability for the penalties Imposed by 
section 4 of this act or section 6 of the act of March 2, 1893, as amended by 
!he act of April 1, 1896, if such moyement Is necessary to make such repairs 
and such repairs cannot be made except at such repair point ; and such move- 
ment or hauling of such car shall be at the sole risk of the carrier, and 
nothing in this section shall be construed to relleve such carrier from Uabili- 
ty In any remédiai action for the death or injury of any railroad employé 
caused to such employé by reason of or In connection wlth the movement or 
hauling of such car wlth equlpment which Is defective or Insecure or which 
is not maintained in accordance with the requirements of thIs act and the 
other acts herein referred to ; and nothing In this provlso shall be construed 
to permit the hauling of defective cars by means of chains instead of draw- 
bars, in revenue trains or in association wlth other cars that are commerclally 
used, unless such defective cars contaln Uve stock or 'perlshable' freight." 

From section 5 of the act of April 14. 1910 : "That except that, within the 
limits specifled In the preceding section of this act, the movement of a car 
wlth defective or insecure equlpment may be made without incurring the 
penalty provlded by the statutes, but shall In ail other respects be unlawful, 
nothing In this act shall be held or construed to relleve any common carrier." 

Prior to 1910, the prohibition in the Safety Appliance Act against 
hauling cars which would not couple automatically by impact seemed 
to be absolute and unconditional. It was obvious that cars would be- 
come defective in this particular, or be discovered to be so defective, 
either while they were in transit between stations or while they were 
upon a side track or in a yard where it was impossible to make repairs. 
If this occurred in transit where there was no side track, the defective 
car could not be set out from the train, unless it happened to be the last 

1 The record did not require the conclusion that the cars had become de- 
fective before they came to be used by défendant on its Une. 
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car, and, if it was, it could not be left there without blockîng the track, 
and it could not be hauled even to the nearest side track without vio- 
lating the letter of the original law ; so, if the def ect was discovered 
while the car was in transit, but was of a character that could be re- 
paired only at some other place, hauling the car to the nearest place 
where it could be repaired violated this same letter of the law. Thèse 
practical difficulties led some courts to construe the statute as intended 
to permit a hauling which was necessary for the purpose of making the 
necessary repairs; but this court, following what seemed to be the 
rules of construction applied by the Suprême Court to other parts of 
this same statute, held that its letter must be observed, and that even 
such a necessary movement was f orbidden, if made in connection with 
other cars commercially used. Southern Ry. Co. v. Snyder, 187 Fed. 
492, 497, 109 C. C. A. 344. 

It was not expressly decided in the Snyder Case that a bad-order car 
could be hauled to a repair point, if it was hauled alone and not in con- 
nection with cars commercially used. That question was not present- 
ed by the Snyder Case. So far as what this court there said may im- 
ply that such a movement would be permitted, it is not now necessary 
to consider whether such implication was correct. The Suprême Court 
in Southern Ry. Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 
56 L. Ed. 72, held that it is immaterial whether the bad-order car was 
or not used in connection with Interstate cars, and that the prohibi- 
tion, which was absolute in form, was directed broadly against any 
railroad engaged in Interstate commerce. Whether or not the distinc- 
tion between hauling a bad-order car alone and hauling it in connection 
with cars commercially used was based on the supposed force of the 
words "used in connection therewith," in section 1 of the act of 1903 
(Chicago & N. W. Ry. v. United States, 168 Fed. 236, 93 C. C. A. 450, 
21 L. R. A. [N, S.] 690), and whether or not the logical basis of the 
distinction disappeared when the Suprême Court held that this clause 
"used in connection therewith" was redundant and ineffective, it is 
enough to say that the décision in Southern Ry. Co. v. United States, 
taken in connection with the view of the statute adopted in St. Louis, 
etc., Ry. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, 
and when both were read in the light of the unqualified prohibition of 
the statute, created such a situation that the Senate committee, in re- 
porting this amendment, said : 

"There Is, therefore, great doubt as to the rlght of a railroad company to 
move even a détective car to a point of repalr." 

It should be noted, also, that if there was any spécial force in the 
Word "use," as found in the act of 1893 and the amendment of 1903, 
so that the hauling of a car, from the place where it was found def ec- 
tive even to the nearest side track where it was set out, could be ex- 
cused on the ground that such car was not "in use," that possibility has 
disappeared, through the form fixed by the amendment of 1910 for the 
first part of section 4, which penalizes "permitting to be used or haul- 
ed on its Une any car," etc., thus reaching even any "hauling" (if any 
there be) which might not be "use." 
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[f] In this situation, Congress passed Ûie amendment of 1910, con- 
taining the proviso in section 4. This is a clear législative recognitioM 
that the strictness of the statute ought to be relaxed in this particular ; 
and accordingly we find that, after this amendment was incorporated, 
section 2 still forbade, generally, the haiiling of such defective car, but 
that section 4 specified, by way of exception to the gênerai prohibition, 
that it might nevertheless be hauled "to the nearest available point 
where such car can be repaired." vSo far, the application of the law 
to the facts in this case is clear, and, by the provisions of section 4 
up to this point, the hauHng, if of the character claimed by défendant, 
was lawful ; whatever uncertainty there is arises from the further pro- 
viso, which may be called a subproviso, to section 4, and which says 
that: 

"Nothlng in this proviso shall be construed to permit tbe haullng of de- 
fective cars by means of chalns instead of drawbars, in revenue trains or i» 
association with otber cars that are commercially xised," etc. 

This exception or proviso is capable of more than one construction. 
It may refer only to cars where the coupling devices are so defective 
that the cars must be hauled by chains, instead of drawbars. This we 
call the first construction. If this is to be adopted, it excepts such 
chained-up cars from the gênerai hauling permission given in the body 
of the proviso, and, as to them, restricts that permission to some meth- 
od which does ont involve hauling them in association with other cars 
commercially used, and thus, by inference, permits the hauling of a 
chained-up car to the nearest available repair point by an engine de- 
voted only to that car, or in "hospital trains," or perhaps in some other 
way. By what we call the second construction, the subproviso refers 
to three différent classes of cars, and forbids the hauling of defective 
cars: (a) By means of chains instead of drawbars; (b) in revenue 
trains; or (c) in association with other cars commercially used. If 
this is right, defective cars cannot be hauled at ail by means of chains 
instead of drawbars, nor can they be taken even to the nearest repair 
point, unless by themselves and not in association with commercial 
cars. This second construction is the one contended for by the govern- 
ment and adopted by the court below ; the first is urged by the plain- 
tifï in error. 

[2] The case must be decided, practically, as one of first impression ; 
the question has not been considered in any reported décision. We 
are convinced that the first construction is the right one; and several 
considérations persuade us to this end. As a matter of the précise 
use of words and punctuation, the contention of the government is un- 
satisfactory. It requires the insertion of the word "or" before "in 
revenue trains," and the word is not there ; the comma cannot take its 
place. The présence or absence of a comma, according to the whim of 
the printer or proof reader, is so nearly fortuitous that it is a wholly 
unsafe aid to statutory interprétation. Fed. Stat. Ann. (2d Ed.) title 
Statutes and Statutory Construction, § 50. Further, if it was intended 
to présent three successive classes, each modifying "defective cars," 
and since the word "or" (which would indicate the equal standing of 
the three classes) is omitted between the first two, it would be natural 
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to expect, and nicety of language would require, that each class be in- 
troduced by repeating the same préposition; but hère, we hâve "by," 
"in," and "in." As a matter of strictest construction we are inclined 
to think that the adverbial phrases "in revenue trains" and "in asso- 
ciation with" modify, not merely "hauling," but rather "hauHng by 
means of chains." If three corrélative and independent things are 
prohibited, transposition in the order of their mention ought to make 
no différence in the nieaning; but this test is disastrous to the govern- 
ment's contention. If we thus make what, by this theory, ought to be 
an innocent and ineffective transposition, the proviso would prohibit 
the "hauling of defective cars in revenue trains or in association with 
other commercial cars by means of chains instead of drawbars" ; and 
this shows the importance of the omitted "or," and brings us directly 
back to the first construction. In other words, "by means of chains" 
would then clearly apply to and modify "hauling revenue trains" and 
"hauling in association," etc. Thus we see that the first constntction 
makes perfect English of the subproviso, while the second construc- 
tion requires some distortion and grammatical violence. 

However, to détermine the meaning of a statute on such grounds 
is usually to be overnice ; we elaborate this matter, not as entirely sat- 
isfactory support for our view, but to demonstrate that the other mean- 
ing is not required by the most literal adhérence to the words and the 
grammar of the law. Since both constructions are open, it is merely 
to beg the question to say that the first is the natural and obvious one ; 
yet this impression cannot be resisted, and is, in some measure, con- 
firmed by observing that Mr. Justice Van Devanter said, in United 
States V. Erie R. R., 237 U. S. 402, 409, 35 Sup. Ct. 621, 624 (59 L. 
Ed. 1019), while reciting the effect of the subproviso according to what 
lie evidently thought was the obvious meaning, that the subproviso "dé- 
clares that nothing therein shall be construed to permit the hauling of 
defective cars 'by means of chains instead of drawbars' in association 
with other cars in commercial use." He evidently interprets the sub- 
proviso according to the construction which we hâve thought the right 
one ; and this is some indication that it is the meaning naturally to be 
attributed to the language used. 

[3] The construction which we adopt is, in our judgment, required 
by a broad view of the purpose and intent of the proviso. The gênerai 
prohibition of the act had been most strictly construed. The amend- 
ment permitting hauling to a repair point tended to enlarge, and not 
to restrict, the rights of the carrier. The "remedy" given by the 
amendment was to permit hauling to a repair point, and this amend- 
ment should be construed "to advance the remedy." Since it was often 
necessary that a defective car should be hauled in a reventie train from 
the point where the defect was discovered to some place where the 
car could at least be set out of the train, and since this necessity un- 
doubtedly was one of the moving causes for the amendment of 1910, 
we see little room for doubt that the amendment was intended to per- 
mit such hauling in revenue trains as far as might be necessary to es- 
cape that strictness in the law which the amendment implied was un- 
reasonable. In the form in which the amendment was first reported 
240 F.— 3 
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to Congress, it did not contain the subproviso. We do not need expert 
testimony to know that where the coupler was defective onlj' in that it 
would not couple and uncouple automatically, but was Otherwise in 
good order, there was practically no danger resulting from this defect 
to the remainder of the train ; the danger was to the employés — a sub- 
ject kept unchanged by the amendment. It is equally clear that when 
the drawbars themselves were inoperative, and would not serve to pull 
the car, so that it was necessary to couple with chains, distinct danger 
resulted to the remaining cars. The amount of slack which often 
would exist would tend to resuit in injurj' to the air hose and to the 
cars and their contents, to say nothing about other adjacent cars in 
the train, or about the constant danger of breaking the train in two 
through breaking the chains. So it was clear that, while it would be 
comparatively unobjectionable to permit defective cars to be hauled a 
short distance in a revenue train, if the drawbars were operative, and 
if the liability to employés were preserved, it would be a very différent 
thing and much more dangerous to permit cars to be hauled coupled 
by chains to a revenue train. There was, therefore, excellent reason 
for distinguishing and for refusing to permit the gênerai permission 
given by the main body of the proviso to extend to the cars coupled by 
chains. From this point of view, the subproviso and its interprétation 
according to the first construction are most natural and tend to car- 
ry out the probable if not the certain intent of Congress. 

In getting the right viewpoint for the amendments of 1910, it is fur- 
ther to be remembered that, under the former acts, the conflict between 
the canons that a pénal statute should be strictly construed and a (so- 
called) remédiai statute liberally was resolved in favor of the latter 
view lârgely — and, it seems, mainly — in order to give effect to the sup- 
posed dominant intent of the law that the employés' right to recover 
for Personal injuries should not be impaired by any relaxation of the 
restrictions; and this right the 1910 amendments expressly and fully 
préserve. However we interpret "nearest available point," and even if 
"hospital trains" of chained-up cars may be moved to a repair point, 
and even if defective cars not chained may be hauled in a revenue train 
to the nearest available repair point, this underlying purpose to give the 
employé an unimpaired right of action is not touched ; he may recover, 
regardless of the fact that the movement to the repair point was per- 
fectly lawful. The rule disappears when its reason does; hence the 
rule of construing strictly against the railroad the provisions of the 
act, as that rule was established before 1910, has its force distinctly 
lessened, at least, as applied to this amendment. 

Another considération leading to the same resuit is that many cars 
are injured so that the drawbars will not work and so that chains must 
be used; thèse injuries occur everywhere and anywhere on the road; 
the necessity for moving, to suitable repair places, cars with this kind 
of injury, is often more apparent than with the cars that hâve less in- 
juries ; yet, upon the second construction, that f avored by the govern- 
ment, cars so injured cannot be moved at ail, and as to them the whole 
broad purpose of the proviso of section 4 utterly fails ; they must be 
left where they are, beyond the reach of repair, and perhaps blocking 
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the traffic ; they cannot even be chained together to make a "hospital 
train" and be hauled away for repairs. It would be even unlawful to 
chain up a single one to an engine and pull it away. The construction 
which leads to such results cannot be right; and yet the government's 
contention rests upon the proposition that the hauling of détective cars 
is absolutely prohibited (a) if in revenue trains; (b) if in association 
with other commercial cars; and (c) if the drawbars are so injured 
that chains must be used. 

[4] Even if it be thought that the body of the proviso of section 4, 
omitting this subproviso, ought not to be interpreted so as to permit 
détective cars to be hauled even a few miles in a revenue train, that 
viTould not be controlling, when we give the subproviso what we must 
think its true meaning. When it prohibits hauling certain kinds of de- 
fective cars in revenue trains, and does not extend the prohibition to 
other kinds, and w^here it is obviously attempting to make very précise 
and accurate régulations, it must follow from the familiar canons of 
construction that those other kinds are not included v^rithin the prohibi- 
tions ; and this brings us to the same resuit, viz., that cars not so de- 
fective as to require chains in the place of drawbars may be hauled in 
revenue trains to tlie nearest available place of repairs. 

We are cited to some comment in the committee's report to the Sen- 
ate, as tending to show that it was not intended to allow damaged cars 
to move in connection with those commercially used. As to this com- 
ment, it may be said, first, that it is ambiguous, and very likely was in- 
tended to refer only to hauling generally, and not to refer to hauling 
only to the nearest repair point ; and, second, that the comment was 
made before this subproviso was a part of the act. We get no help 
from this report. It may as well be argued that the later insertion of 
the subproviso was expressly intended to cure a defect indicated by 
this comment. 

[5] It is said that, because the permission of the proviso of section 
4 extends only to "any car," it should not be thought of as reaching a 
train or an association of cars, or, in other words, that gênerai permis- 
sion to haul a car does not extend to hauling it in a train or in any way 
except alone. This construction is fatal to the whole purpose of the 
act, because the original prohibition of section 2 and the penalties of 
section 4 are not directed against hauling trains having defective cars, 
but are against hauling "any car." Consequently, if a car alone and a 
car in a train are essentially dififerent things, and if the language "any 
car" reaches the former and not the latter, sections 2 and 4, the main 
sections of the act, do not reach trains including defective cars, but 
only such a car as a separate unit ; and, of course, this construction is 
not right. 

Thèse views require that the judgment shall be reversed, and the 
case remanded for a new trial. 
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PACIFIC COAST CASUALTY CO. v. GENERAL BONDING & CASUALTÎ. 

INS. CO.» 

(Circuit Court of Appeals, Nlnth Circuit. March 5, 1917.) 

No. 2735. 

1. Insukancb; <@=5 146(3) — Policies— Constbuction. 

Amblguous terms In an Insurance pollcy will be construed most strongly 
against the Insurer whlch prepared the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 295.] 

2. Instjbance <S=»146(3) — Poi-icies— Construction. 

An Indemnity policy Insuring employers should be construed so as to 
uphold and not defeat Its express object. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 295.] 

3. Indemnity <S=»9(1) — Construction— Liabilitt of Insueek. 

Défendant issued an employer's liability policy insuring a corporation 
against loss and expense arlslng on account of accidents to any of its 
employés and providlng that, if suit should be brought against the cor- 
poration, défendant would at Its own expense settle or défend the suit 
whether groundless or not, that the moneys expended in such défense 
would not be included in the llmits of the liability flxed by the policy, 
and that the corporation shoiild not assume any liability or interfère with 
any negotiation for settlement or any légal proceeding nor Incur any ex- 
pense or settle any claim except at Its own cost without the written con- 
sent of défendant The pollcy further provlded that no action would 
lie for any loss or expense unless it was brought for loss or expense 
aetually sustained and paid In satisfaction of a final judgment within 90 
days from the date of judgment and after trial of the issue. An employé 
of the corporation sued for bodily injuries, and, after a défense condueted 
by défendant, judgment went for the employé, whereupon défendant In- 
structed its counsel to appeal, but Informed counsel that it would r/ot fur- 
nlsh a supersedeas bond staying exécution. The insured corporation 
declined to fumish a supersedeas bond, whereupon counsel and the local 
agent of défendant secured a supersedeas bond from plaintiff, executing 
in the name of défendant an Indemnity contraet. The premium for the 
bond was paid by défendant, and, the judgment being affirmed on appeal, 
it was satisfled by plaintiff; exécution against the insured corporation 
being returned unsatlsfled. Held, that it was the duty of défendant to 
give a supersedeas bond, the insured not being allowed to Incur any obli- 
gation without its written consent, and hence plaintiff, havlng satisfled 
the judgment, was entitled to recover the amount thereof from défendant 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 16.] 

4. Pbincipal ANn Agent ®=5l66(2) — Autiiokity op Agent. 

In such action, défendant was chargeable with the knowledge of the 
acts of its attorney and agent, and, by availlng itself of the supersedeas 
bond executed by plaintiff, ratifled the procuring of the bond. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. |§ 629, 
633.] 
6. Insurance ©=5202 — Indemnity Insurance-— Assignment. 

Where a loss bas occurred whlch was covered by an employer's liability 
policy, the Insured may, judgment covered by the pollcy havlng bèen ren- 
dered, assign the policy in considération of the assignée satisfying the 
judgment, and the assignée may recover thereon against the Insurer. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 471.] 
6. Indemnity <S=9(2) — Policies— Construction. 

An employer's liability pollcy insured the employer to the extent of 
$5,000 against loss and expense arlslng from claims for damages on ac- 

®=sFor other cases see same toplc * KEY-NUMBER In ail Key-NumbereiJ Digests & Indexej 
•Rehearlng denled May 14, 1917. 
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count of Injuries suffered by employés and obliged the insurer to défend 
at its own expense any suit against tlie employer, declaring that moneys 
expended in such défense would not be included in tlie limita of the liabil- 
ity flxed by the policy. An employé reeovered a judgment against the 
employer for $5,000, and the insurer, desiring to seeure a stay of exécution 
pending an appeal, procured a supersedeas bond from plaIntifC executing 
an indemnity contract obligatlng the insurer to inderanify plaintiff against 
ail loss, costs, charges, counsel fées, damages, and expenses whatever. 
The judgment was afflrmed on appeal, and plaintifC satlsfled the judgment 
which included accruing interests and costs. Held, that plaintifC is not 
entitled to recover sums paid on account of the interest accruing from the 
time of rendition of the judgment to affirmance : the indemnity contract 
when construed with the policy not including such item. 
[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 17.] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by the General Bonding & Casualty Insurance Company, a 
corporation, against the Pacific Coast Casualty Company, a corpora- 
tion. There was a judgment for plaintiff, and défendant brings error. 
Aifirmed on condition that plaintiff enter a remittitur; otherwise re- 
versed and remanded, with directions to grant new trial. 

Myrick & Deering and James Walter Scott, ail of San Francisco, 
Cal., for plaintiff in error. 

R. S. Gray, of San Francisco, Cal., and Locke & Locke, of Dallas, 
Tex., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The General Bonding & Casualty Insurance 
Company, plaintiff below, hère called the "Bonding Company," reeov- 
ered judgment against the Pacific Coast Casualty Company, hère called 
the "Pacific Company." The Pacific Company sued out writ of error. 
The case as found by the District Court is this : 

The Pacific Company of California issued to Elmo Rock Company 
a policy of employer's liability Insurance by which the Pacific Com- 
pany insured the Rock Company, a Texas corporation, for the term of 
a year ending June 18, 1912, on account of an accident to any of its 
employés "against loss and expense arising from claims upon the as- 
sured for damages on account of bodily injuries accidentally suffered 
or alleged to hâve been suffered during the period of the policy." Un- 
der the policy the Pacific Company agreed that, if suit should be 
brought against the Rock Company on account of an accident, the Pa- 
cific Company would at its own expense settle or défend the suit 
whether groundless or not, and that the moneys expended in such dé- 
fense would not be included in the limits of the liability fixed by the 
policy. The policy also contained this clause : 

"The assured shall not assume any liability, nor interfère with any negotia- 
tion for settlement or any légal pi-oceeding, nor incur any expense nor settle 
any clalm except at Its own cost, without the written consent of the company." 

The policy further provided that no action would lie for any loss or 
expense thereunder unless it was brought for loss or expense actually 
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sustained and paid in satisfaction of a final judgment within 90 days 
from the date of judgment and after trial of the issue. 

In 1911 when the policy was in force, one J. B. Sowders, an employé 
of tlie Rock Company, suffered personal iihjuries in crushing rock for 
the Rock Company. Sowders sued the Rock Company in the state 
courts of Texas. The Pacific Company defended and managed and 
controlled the action in accordance with the provisions of the policy, 
conducting the défense through John Davis, Esq., of the firm of Mead- 
or & Davis, attorneys at law of Dallas, Tex., who were generally em- 
ployed by the Pacific Company in litigation in the neighborhood of Dal- 
las. In June, 1912, Sowders recovered judgment against the Rock 
Company for $5,000 with interest and costs. By letter dated June 
28, 1912, the Pacific Company advised Meador & Davis to proceed 
with an appeal in the case, the letter also saying, "But you will under- 
stand that we do not furnish a supersedeas bond staying exécution." 
Meador & Davis then requested the Rock Company to furnish a su- 
persedeas bond, but the company refused to do so upon the ground 
that the Pacific Company should do this. Davis wrote again urging 
that the Rock Company furnish the bond. A copy of this correspond- 
ence was forwarded to the Pacific Company at San Francisco, and on 
July 30, 1912, it wrote to Meador & Davis, saying: 

"We Indorse your action taken in this matter and wlU ask you to proceed 
with the appeal, but the assured must furnish ita own supersedeas bond." 

Leeds, managing partner of Miller-Stemmons Company of Galves- 
ton, agents of the Pacific Company, then urged the Bonding Company 
to make a supersedeas appeal bond. That company agreed to give the 
bond if indemnity bond were obtained from the Pacific Company, and 
later indemnity bond was procured through Messrs. Meador & Davis, 
and supersedeas bond was executed on August 6, 1912. The indemnity 
contract was signed, "Pacific Coast Casualty Company, by John Davis, 
Its Attomey at Law and in Fact." The contract, after reciting the 
bringing of suit by Sowders against the Rock Company, the désire 
to appeal from the judgment, and that a supersedeas bond of $11,000 
was required to perfect the appeal, and that the General Bonding Com- 
pany had agreed to exécute the supersedeas bond, provided that the 
Pacific Coast Casualty Company would indemnify tlie General Bond- 
ing Company against any and ail loss, charges, fées, damages, and 
expenses which might be sustained by reason of having executed the 
supersedeas bond as surety. The premium for the supersedeas bond 
was paid to the Bonding Company by the Pacific Company through 
the agents of the Pacific Company in Galveston, Tex. The lower court 
found that Stephenson, who was président of and acted for the Bond- 
ing Company, did not know of any limitations upon the authority of 
Davis, but dealt with him believing that his authority was that which 
was "usual in such cases and was apparently possessed" by Davis; 
but both Davis, attorney, and Leeds, who was the managing partner 
of the agents of the Pacific Company, knew of the transaction with 
Stephenson and of the giving of the indemnity contract already re- 
ferred to. In due time the judgment in favor of Sowders against the 
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the Rock Company was affirmed on appeal, and judgment was ren- 
dered against the Rock Company and the General Bonding Company 
as surety, upon which judgment exécution was issued, and under it 
the real and personal property of the Rock Company was levied upon. 
Thereafter, in a judicial proceeding in the state court a receiver was 
appointed for the Rock Company, and the sheriff turned over the 
property levied upon to the receiver under orders of the state court 
and made a return of his exécution as unsatisfied, without having sold 
the property. Thereupon an alias writ was issued commanding the 
sheriff to make the amount of the judgment and interest and costs 
eut of the property of the Bonding Company. Thereafter in October, 
1913, the Bonding Company paid to the owners of the judgment in 
Sowders v. Rock Company the money due on the judgment, including 
interest and costs, and in considération of payment of the judgment 
the owners thereof assigned the judgment to the Bonding Company 
and the receiver of the Rock Company under order of the state court 
assigned to the Bonding Company the employer's liability policy is- 
sued by the Pacific Company. Afterwards the Bonding Company 
demanded f rom the Pacific Company the payment of $5,560.90 in settle- 
ment of its obligations under the policy of employer's liability insur- 
ance and the contract of indemnity. Payment was refused, and this 
action followed. 

The District Court held that: (1) When the Pacific Company au- 
thorized Davis, its attorney, to take an appeal, it empowered him to 
do ail that was necessary to make the appeal elïective, notwithstanding 
the clause in the letter of the company to Davis saying that the as- 
sured must f urnish the supersedeas bond ; and (2) that under the évi- 
dence the Pacific Company by payment of the premium on the bond 
and the acceptance of the benefit of the bond for the purpose for which 
it was issued ratified the acts of its own agents and should not be 
heard to question them. 

[1,2] In testing thèse rulings we must bear in mind that the policy 
of insurance was prepared by the Pacific Company, and therefore if its 
terms are at ail ambiguous it will be construed strongly against the 
company making it. The purpose of the contract was to insure the 
Rock Company against loss and expense arising f rom claims upon the 
Rock Company for damages on account of bodily injuries accidently 
sufi^ered by an employé during the period of the policy; hence the 
duty of the courts, when called on to interpret the provisions of the 
contract, is to uphold and not to defeat the expressed object. Amer- 
ican Surety Company v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. 
Ed. 977. 

[3] It is provided that, if a claim is made on account of an accident, 
the assured shall give notice as provided for reporting accidents, and 
the insuring company at its own expense will settle or contest the claim. 
Further provision requires the assured if sued on account of an acci- 
dent to forward to the company, immediately, every process or paper 
served on it, and that the company at its own expense shall settle or 
défend the suit whether groundless or not, and that the moneys ex- 
pended in défense shall not be included in the limits of the liability 
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flxed under the policy. It is also important to remember the provi- 
sion that the assured shall not assume any liability nor interfère with 
any légal proceeding, nor incur any expense nor settle any claim ex- 
cept at its own cost, without the written consent of the Company. 

The Pacific Company, acting upon its clear right under the terms 
of the policy, controUed and conducted the défense in the suit of Sow- 
ders against the Rock Company for damages. The provisions of the 
policy contemplated that the Rock Company should refrain from in- 
terférence w^ith any of the légal proceedings in that action, and the rec- 
ord discloses that the Rock Company undertook no responsibility in 
connection with the trial or proceedings. Under such a situation, it 
became the right of the insuring company, if not satisfied with the 
judgment of the trial court awarding Sowders a recovery, to appeal 
the case ; but in doing so it had the corrélative duty of protecting the 
Rock Company from injury while the appeal was pending. It was not 
for the Rock Company to stay proceedings by giving the necessary 
bond, because in giving a supersedeas bond the Rock Company would 
hâve been assuming a liability from which it was expressly relieved 
by the provisions of the policy. We do not doubt that it might hâve 
given such a bond, as it might hâve donc other things relating to the 
légal proceedings connected with the action in which the judgment was 
recovered, provided it had obtained the written consent of the insuring 
company. But, as it is not contended that there was such written con- 
sent, we need not dwell upon that point. The provision in the policy 
that action would not lie against the company for loss or expense un- 
der the policy, unless it should be brought for loss or expense actually 
sustained and paid in satisfaction of a final judgment within 90 days 
from the date of judgment, was inserted for the benefit of the com- 
pany, with a view to preventing settlement of a claim by the assured 
company with the expectation of holding the insuring company liable 
before a court of last resort had passed upon the validity of the claim. 
In this way the Pacific Company could be assured that the claim was 
one provided for by the policy and upon which liability would ensue. 
But the protection which was afforded to the Pacific Company by such 
a clause is to be considered with the obligation it assumed, to conduct 
at its own expense any légal proceedings brought against the assured 
Rock Company. The way by which the assured could be relieved of 
any liability in connection with the légal proceedings was for the Pa- 
cific, the insuring company, to give the supersedeas bond necessary to 
prevent the levy of exécution pending an appeal which the Pacific 
Company had the right to take. It would be unjust to hold that the 
Rock Company could not recover unless the judgment of Sowders 
against it had been affirmed by the highest court of the state of Texas, 
yet to say that the Pacific Company was alone authorized to carry on 
the défense, and if unsuccessful appeal, but décline to give the bond to 
make the appeal effective as against exécution under the judgment. 
Rochester Mining Company v. Maryland Casualty Company, 143 Mo. 
App. 555, 128 S. W. 204. 

We therefore hold that it was incumbent upon the Pacific Company 
to give the supersedeas bond, and that it is but just that the Bonding 



PACIFIC COAST CASUALTT CO V. GENERAL BOND. A C. INS. 00. 41 

Company which paid the judgment should hâve recovery against the 
Pacific Company. 

[4] We believe, too, that the knowledge of Davis and Leeds that 
the Bonding Company had made the supersedeas bond and that they 
made it in considération of the payment of a premium by the Pacific 
Company, and the exécution by the Pacific Company through Davis 
of the indemnity agreement, was knowledge to be imputed to.the Pa- 
cific Company, and our opinion is that the Pacific Company, by avail- 
ing itself of the bond made by the Bonding Company, ratified the ac- 
tion of Davis and Leeds in procnring the bond of supersedeas. 

[5] There is some contention that the policy sued on was not as- 
signable, but we find no merit in the ' point, inasmuch as the policy 
before us was one of insurance against loss, and after liability became 
fixed the assured could assign the policy to the Bonding Company in 
considération of the Bonding Company paying the judgment against it. 
Maryland Casualty Co. v. Omaha Electric Light & Power Company, 
157 Fed. 514, 85 C. C. A. 106. 

[8] The judgment of the state court for $5,000 carried interest with 
it at the rate of 6 per cent, per annum from the date of rendition, June 
19, 1912, and the supersedeas bond dated August 6, 1912, given by the 
Bonding Company of Texas in order to stay exécution, was for the 
performance of judgment and payment by the Rock Company of "ail 
such damages" as the Court of Civil Appeals in Texas might award 
against the Rock Company ; and the indemnity bond hère sued on obli- 
gated the Pacific Company to indemnify the Bonding Company against 
ali "loss, costs, charges, counsel fées, damages and expansés whatever'" 
which the Bonding Company should sustain or be put to in conséquence 
of having executed the supersedeas bond. 

The rule to be applied is that which strictly follovvs the limitation' 
of the contract and that, where a liability is limited to $5,000 and there- 
is a covenant that the insuring company will défend and that the mon- 
eys expended in défense shall not be included in the limits of the lia- 
bility fixed under the policy, such sum as has been expended in the- 
necessary conduct of the litigation may be recovered, but that the in- 
terest which accrued after the original judgment was rendered in the 
State court and pending the appeal in the Court of Civil Appeals in 
Texas was not an expense nor outlay incident to the defending of the 
suit. The question directly invoîved was presented in Maryland Cas- 
ualty Company v. Omaha Electric Light & Power Company, 1 57 Fed 
514, 85 C. C. A. 106, where the Court of Appeals of the Eighth Cir- 
cuit cited the conflicting cases and held that a contract to pay the cost 
of making a défense might fairly contemplate attorney's fées, coin-t 
costs, stenographer's fées, and other expenditures necessary and direct- 
ly related to the présentation of the défense, but did not include the col- 
latéral and indirect results of doing so. Munro v. Maryland Casualty 
Co., 48 Mise. Rep. 183, 96 N. Y. Supp. 705; Davison v. Maryland 
Casualty Co., 197 Mass. 167, 83 N. E. 407 ; National & Providence 
Worsted Mills v. Frankfort Marine, etc., Ins. Co., 28 R. I. 126, 66- 
Atl. 58. 
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It should foUow that the bond of indemnity, when construed with 
the policy of insurance, does net include liability for the payment of 
any greater sum than the Pacific Company was liable for when the 
judgment of the lower court in Texas was affirmed by the Court of 
Civil Appeals. It results that ail sums paid on account of interest 
from the time judgment was rendered up to the time of the affirmance 
of the judgment by the Court of Civil Appeals should not hâve been 
inciuded in the judgment of the District Court. The court costs prop- 
er, which appeared to hâve been $160.80 paid on October 25, 1913, 
were properly charged, and in this suit the Pacific Company should be 
charged with interest on the aggregate amount of $5,160.80 from the 
date when the Bonding Company paid this sum to the date of the final 
judgment in the présent case, and the Bonding Company is entitled 
to a recovery of its costs in this action. There should therefore be a 
remittitur in accordance with the views herein expressed, and the fol- 
lowing order becomes appropriate: The judgment of the District 
Court will be reversed unless within 30 days after the filing of this 
opinion the Bonding Company files, in the clerk's office of the District 
Court for the Northern District of California wherein the judgment 
herein was rendered, the remittitur conforming with the views herein 
expressed, and within 10 days thereafter files with the clerk of this 
court évidence of the filing of such remittitur in the District Court. If 
such remittitur and such évidence be filed, judgment will then be enter- 
ed affirraing the judgment below for $5,160.80 together with costs, to 
bear interest at the rate of 7 per cent, per annum from October 22, 
1913, the date of the payment by the Bonding Company. If such remit- 
titur and évidence should not be filed within the times aforesaid, the 
judgment will be reversed, with directions to grant a new trial. 



MARTIN V. DEVELOPMENT CO. OF AMERICA. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1917.) 

No. 2822. 

COEPOEATIONS <®=1 — HOLDING OOMPANIES — NaTUKB OF. 

A bolding Company, whlch owns the stock of another corporation, is 
to be treated as a separate entity, unless such separate corporate existence 
is a mère sham, or Is used as an Instrument for concealing the truth, or Is 
a mère Instrumentallty of such other company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1, 3-6.] 
CoEPOBATiONS ®=585 — Sepabate Existence — Holding Companies. 

In determlning whether a holding company Is liable for the debts and 
contracta of the corporation whose stock it held, the fact that the holding 
company exercised a control by reason of its stock ownershlp Is to be 
eonsidered, although it Is not of itself enough to establish llablllty on the 
theory of a merger. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2332-2337.] 
Cobpokations <g=21.^ — Holding Companies — Liability. 

Défendant holding company, havlng a contract to purchase mines, organ- 
ized the bankrupt corporation and caused tltle to be taken in its name. 
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The developinent and opération of the mines were condueted In the 
name of the banknipt corporation ; défendant causlng it to Issue bonds 
secured by a deed of trust upon ail its property, Including shares of stocls 
in subsidiary companles organized. The proceeds of the bonds and 
stocks of the bankrupt, which were received by the défendant, werensedin 
buying and developing and operating the mine properties. Before the 
bankruptcy of the minlng company, the holding company sued to foreclose 
the deed of trust on its property, and after bankruptcy judgment was 
rendered. There was no concealment in the transactions ; the bankrupt 
company incurring debts on its own crédit. Held that, notwithstanding 
the holding company, through an agent, bought in the property on fore- 
closure sale had after bankruptcy, siich company eonld not, there belng 
no coneealment or merger, be held liable for the debts and contracta of 
the bankrupt company. 

[ï:d. Note. — For other cases, see Corporations, Cent. Dig. §§ 826-828, 

845-848, 852, 854.] 

Appeal from the District Court of the United States for the EHs- 
trict of Arizona. 

Bill by John H. Martin, as trustée in bankruptcy of the Impérial 
Copper Company, a corporation, against the Development Company 
of America, a corporation. From a decree dismissing the bill, com- 
piainant appeals. Affirmed. 

The plaintiff, Martin, trustée In bankruptcy of the Impérial Copper Com- 
pany of Arizona, brings this bill in equity against the Development Company 
of America, a Delaware corporation, owning property and transacting busi- 
ness in Arizonfi. The bill allèges that the défendant Development Company 
held a contract for the purchase of certain mining properties in Plma county, 
Arlz., for the sum of $515,000, and that thereafter, on or about May 11, 1903, 
the défendant created and caused the said Impérial Copper Company, a cor- 
poration, to be organized under the laws of Arizona for the purpose of con- 
summating said purchase for the use and benefit of défendant Development 
Company ; that ail of the incorporators, directors, offlcers, etc., of the Copper 
Comi)any were at ail times employés of the Development Company, and untll 
on or about March 31, 1915, owned ail of the capital stock of the Copper 
Company ; that until the latter's adjudication as a bankrupt, in 1911, it elected 
ail the directors, offlcers, etc., of the Copper Company from Its own (Develop- 
ment Company's) employôs, directors, etc., and trunsaeted ail the business anu 
handled and appropriated to its own use ail the moneys derived from the 
opération of the said mining properties, and caused the title to the mining 
properties involved to be taken in the name of and operated by the Copper 
Company for the use and benefit of the Development Company In order to 
f acilitate the business of the latter in developing the mining properties ; that 
F. M. Murphy, of Arizona, was président of the Development Company, and 
is now, and has been since November 9, 1909, the président of the Copper Com- 
pany, and that the Developinent Company created and used the Copper Com- 
pany as an auxiliary, subsidiary, branch, agent, and Instrumentality in car- 
rylng on its mining business ; that the Development Company in 1903 caused 
the Copper Company to exécute a first mortgage or deed of trust upon ail 
the mining property referred to, to secure a $2,000,000 bond Issue of the 
latter, for the use and benefit of the Development Company ; that ail sueh 
bonds were issued and delivered to the latter company, which used the pro- 
ceeds of thelr sale in its business of operating mining properties, and also 
used the capital stock of the Copper Company, of the par value of $5,000,000, 
to the same purpose ; that the Development Company, in 1903 and 1904, also 
caused to he organized under the laws of Arizona two "dunimy corporations," 
known as the Arizona Southern Railroad Company and the Southern Arizona 
Smelting Company, elected ail their oQicers, directors, etc., and at ail times 
controUed their afCairs as departments of its own business, and caused ail the 
shares of the capital stock to be Issued to and held in the name of the sali 
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Copper Company, and then (in 1904) caused ail the shares to beeome subject 
to the lien of the Copper Company mortgage as additional securlty for the 
before-mentloned $2,000,000 bond issue. 

It is alleged on Information and belief that on July 3, 1911, the Development 
Company, belng then a holder of the majority of the bonds and capital stock 
of the Copper Company, instltuted a suit in the district court of the Krst 
judicial district of the terrltory of Arizona to foreclose the mortgage or deed of 
trust on ail of the minlng properties and on the shares of stock of the Railroad 
and Smelting Companies ; that on December 28, 1914, it obtained a decree of 
foreclosure and order of sale; that the Development Company then caused 
ail of said mining properties and shares of stock to be sold under the fore- 
closure, and to be bid in. In the na-me of Léo Goldschmidt, at tho price of 
$90,000 for the mining properties and $12,000 for the Eallroad and the Smelt- 
ing Company stock, ail this for the use and beneflt of the Development Com- 
pany and Mui-phy, its président, and that they (Development Company and 
Murphy), as the real parties In Interest in the purchase at the foreclosure 
sale, are now negotiatlng for the sale of ail the above-mentioned properties 
and stock to the American Smelting & Reflning Company of New Jersey, 
which Company is now in possession of and worklng the mining properties ; 
that on July 5, 1911, a pétition In bankruptcy was flled agalnst the Copper 
Company by certain creditors, and on July 25, 1911, it veas adjudged a bank- 
rupt ; that the total of allowed claims in said bankruptcy proceeding Is $1,280,- 
686.22; that at the first creditors' meeting, held on August 12, 1911, M. P. 
tYeeman was elected trustée, and acted as such untll July 2, 1914, at which 
time he reslgned, and plalntiff was elected and quallfled as such trustée. 

Plaintiff then proeeeds to allège, on Information and belief, that there was 
some character of agreement between the Development Company and Murphy, 
its président, on the one hand, and the creditors of the bankrupt company, on 
the other ; that it was to the effect that the bankruptcy proceedings should lie 
dormant to enable the Development Company and Murphy to raise suflicient 
funds with which to discharge said debts, and that the creditors, relying upon 
the promises made by the Development Company and Murphy, allowed the 
proceedings to lie dormant until 1914, and until the qualification of the plaln- 
tiff as trustée, and that any seeming delay was caused by the Development 
Company and Murphy themselves, whom he allèges, on information and belief, 
controlled the bankruptcy proceedings until plaintllï was elected trustée ; that 
the actIoK of the Development Company in causmg the mining properties and 
railroad and smelting stock to be sold at foreclosure resulted in stripping the 
Copper Company of practically ail of its assets, with the e-tception of certain 
Personal property for which $500 was bid at public and $1,400 at private sale, 
and that insuflicient moiieys and property hâve come into plaintifC's hands, as 
trustée, to pay any dividends upon claims flled and allowed by the référée ; 
that by reason of the matters set forth the Development Company became 
and is Ilable for ail of the debts of the Copper Company, and that ail of the 
said mining properties and shares of stock purchased at the foreclosure by 
the Development Company, or for Its use and beneflt, are liable for ail of said 
■debts. 

The prayer asks that plalntiff bave judgment for $1,280,686.22, the amount 
of the allowed claims in the bankruptcy proceeding, and that It be decreed 
that ail the mining properties and shares of stock in the Railroad and Smelt- 
ing Companies be liable for the claims of creditors of the Copper Company, and 
that such claims of creditors be decreed to be liens upon the properties ac- 
qulred by the Development Company under the foreclosure proceeding, etc., 
and for alternative relief. The District Court dismissed the blll for lack of 
equity, and the trustée in bankruptcy appeals. 

Francis M. Hartman and Edwin F. Jones, both of Tucson, Ariz., 
for appellant. 

Everett E. ElHnwood, John M. Ross, and Leslie C. Hardy, ail of 
Bisbee, Ariz., and Selim M. Franklin, of Tucson, Ariz., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 
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HUNT, Circuit Jiidge (after stating the facts as above). [1] Pass- 
ing the question of the right of Martin, as trustée, to maintain this 
suit against the Development Company, we beUeve that the facts stated 
do not make the Development Company liable for the debts and de- 
faults of the Copper Company. A holding corporation has a separate 
corporate existence, and is to be treated as a separate entity, unless 
facts are averred which show that such separate corporate existence 
is a mère sham, or has been used as an instrument for concealing the 
truth, or where the organization and control are shown to be such as 
that it is but an instrumentality or adjunct of another corporation. 
Pittsburgh & Bufïalo Co. v. Duncan et al., 232 Fed. 584, 146 C. C. 
A. 542 ; In re Watertown Paper Co., 159 Ped. 252, 94 C. C. A. 528. 

[2,3] The Development Company, appellee, back in 1903, had a 
v-ontract to purchase certain mines described, and caused the Copper 
Company to be organized. The Development Company acquired the 
mines, and caused title to be taken in the name of the Copper Com- 
pany, and caused the development and opération of the mines to be 
conducted in the name of the Copper Company. Other companies 
were also organized at the direction of the Development Company, 
and the capital stock of thèse companies was issued to the Copper 
Company. Later, but back in 1903, the Development Company caused 
the Copper Company to issue $2,000,000 of bonds, secured by deed 
of trust upon ail of the property of the Copper Company, including 
the shares of stock in the Smelting and Railroad Companies owned 
by the Copper Company. Ail the bonds and ail the capital stock of 
the Copper Company were issued and delivered by tlie Copper Com- 
pany to the Development Company, and the Development Company 
used the bonds and stocks and proceeds of the sale of the bonds and 
stocks in buying, developing, and operating the mining properties. 

It is alleged that the Development Company long since disposed of 
the bonds and shares of stock of the Copper Company and used the 
proceeds in development and opération of the mining properties. No 
facts are alleged which show a concealment in thèse transactions, and 
none can be presumed under the showing made. The stockholders 
who purchased became the owners of the assets of the Copper Com- 
pany, subject to the debts of the corporation. Légal title of the min- 
ing properties was always in the Copper Company, and development 
and opération were carried on in its name. It incurred debts amount- 
ing to over $1,000,000 in its own name, and finally in 1911 was de- 
clared a bankrupt. Under such a state of facts the contracts of the 
Copper Company cannot bind the Development Company, for each 
corporation was separately organized, and operated under separate, dis- 
tinct, organization without such interrelationship as would make the 
Copper Company but an instrument or adjunct of the Development 
Company. 

The fact that the Development Company exercised a control over 
the Copper Company, through its stock ownership or identity of di- 
rectorate, is to be considered, but by itself is not enough to establish 
a merger, or to make the Copper Company in its contracts the agent 
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of the Development Company. In Clere Clothing Company v. Union 
Trust & Savings Bank, 224 Fed. 363, 140 C. C. A. 49, this court ap- 
plied the rule that there may be a virtual relationship of principal and 
agent between two corporations; but the facts of that case showed a 
systematic purpose and scheme whereby, from the organization of one 
corporation down to the time of its bankruptcy, it was acting solely 
in the capacity of agent of another company, and it was held that in 
presenting its claim it was deliberately attempting to prove debts against 
itself, in fraud of legitimate creditors of the bankrupt corporation. 

In Linn & Lane Tiniber Company v. United States, 196 Fed. 593, 
116 C. C. A. 267, we find another case where this court held to the 
rule that, when proper showing is made, equity will go beyond cor- 
porate form to ascertain whether a corporation is being used as a 
fraud. But again the facts showed that one of the purposes for which 
the corporation was formed was to conceal fraudulently therein titles 
to the îands which were the subject of the suit, and to keep the title 
so concealed until the time when the statute of limitations should bar 
an anticipated suit by the government to set aside the patents. Hère, 
upori pétition of creditors, the Copper Company was duly adjudged 
a bankrupt. There is no averment that the creditors ever looked to 
the Development Company as their debtor. Furthermore, it appears 
that the mining properties were sold under decree in foreclosure of a 
mortgage, and which never has been and is not herein assailed as f raud- 
ulent or illégal. The Copper Company was a party to the foreclosure 
proceedings, which, while instituted before the bankruptcy pétition was 
filed, were not brought to decree until several months after the trustée 
in bankruptcy was appointed. Martin, Trustée, v. Bankers' Trust Com- 
pany, Trustée (Ariz.) 156 Pac. 87. Martin, as trustée, intervened. 

The allégation, made upon information and belief, that at the fore- 
closure sale the property was bought by one Goldschmidt, who was the 
mère agent of the Development Company, and the prayer that ail of 
the properties be decreed to be part of the assets of the Copper Com- 
pany, bankrupt, cannot avail the trustée, if the Development Company 
is not liable for the debts of the unsecured creditors of the Copper 
Company ; and as we must conclude that there is no such liability the 
appellant is not entitled to relief. 

The judgment is therefore affirmed. 
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In re SOUTHERN ARIZONA SMELTING CO. 

FREEMAN v. MARTIN. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 191T.) 

No. 2824. 

Sales i®=>4(1) — Smelting of Minebals — Pubohase of Obe. 

A smeltlng company, desiring to acqulre a smelter and site, entered 
into a contract wlth a minlng oompany wliereby such company agreed to 
erect a smelting plant and convey it, wlth the site, to tlie smeltlng com- 
pany In return for the stock of the smeltlng company. The contract fur- 
ther provided that the minlng company should dellver to the smelting 
company ail klnds of ore produced by its mines to be smelted and re- 
duced, the smeltlng and marketing to be done by the smelting company 
at the actual cost thereof, plus 5 per cent. Interest on the cost of the 
property and plant, and provided that the ores should be sold to a thlrd 
company, vvhlch was a party to the contract. No sale prlce for the ore 
was flxed, and no arrangement was made of any amount to be pald the 
smeltlng company recelvlng the ore, and, when It was reduced, transferring 
drafts for the purchase prlce to the minlng company. The minlng com- 
pany also furnished funds for the smeltlng company's purchase of other 
ores. I^eld thr^t, notwlthstanding the smelter returns, delivered on the 
furnlshing of ores, referred to them as being bought by the smelting com- 
pany, no sale was made; the smeltlng company being only a bailec, and 
tltle to the slag, etc., reraainlng after smelting, did not pass to the smelt- 
lng company. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 7.] 

Appeal f rom the District Court of the United States for the District 
of Arizona ; William H. Sawtelle, Judge. 

In the matter of the bankruptcy of the Southern Arizona Smelting 
Company, a corporation, bankrupt. Suit by John R. Martin, as trustée 
in bankruptcy of the Impérial Copper Company, a corporation, against 
M. P. Freeman, as trustée in bankruptcy of the Southern Arizona 
Smelting Company, a corporation. From a decree for complainant, 
défendant appeals. Affirmed. 

See, also, 231 Fed. 87, 145 C. C. A. 275. 

Martin, as trustée in bankruptcy of the Impérial Copper Company, bank- 
rupt corporation, brought suit against Preeman, as trustée in bankruptcy of 
the Southern Arizona Smeltlng Company, a corporation bankrupt, to déter- 
mine the ownership and right of possession of many tons of flue dust and 
of slag, the resldue and by-product of many tons of copper ore shipped by the 
Impérial Copper Company in the years 1908, 1909, and 1910 to the Southern 
Arizona Smelting Company, and which ores were by the Smelting Company, in 
the years before mentioned, smelted In its furnaces and reduced to copper 
buUion. The question presented to the lower court involved the ownership 
of the flue dust and slag. The findlngs of fact, which are not challenged, are 
very volumlnous and may be summarized in this way : 

The Copper Company was organlzed in 1903 to carry on minlng opérations, 
including smelting, etc. On May 11, 1904, the Copper Company authorized 
bonds to be Issued, and executed a deed of trust to the Bankers' Trust Com- 
pany of New York, conveying ail the property it owned or mlght own as securl- 
ty for the bonds. On August 6, 1906, the Southern Arizona Smelting Com- 
pany, the corporation bankrupt herelu, was organlzed to mine, smelt, etc. 
When the Smelting Company was organlzed, in 1906, the dlrectors of the Im- 
périal Copper Company were E. B. Gage, W. F. Staunton, A. N. Gage, H. M. 

©=3For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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Robinson, Selwln Bddy, F. M. Murphy, and V. L. Mason; thc offlcers being 
E. B. Gage, président, W. F. Staunton, vice président and gênerai manager, 
and A. N. Gage, secretary and treasurer. During the years 1907, 1908, 1909, 
and 1910, the foUowing named persons were directors of the Smeltlng Com- 
pany : E. B. Gage, W. F. Staunton, A. N. Gage, H. M. EoWnson, F. M. Muri)îiy ; 
tlie offîcers of the Smeltlng Company being É. E. Gage, président, W. F Staun- 
ton, vice président and gênerai manager, and A. N. Gage, secretary and treas- 
urer. 

On August 14, 1906, the Copper Company and the Smeltlng Company made 
a written contract. This agreement recited that, whereas the Smeltlng Com- 
pany desired to acquire a smelter site, then owned by the Copper Company, 
and to hâve erected thereon a smelter, and espeelally desired to obtaln contract 
for the ores of the Copper Company in order to hâve a basls on which to oper- 
ate the smelter for outslde customers' ores, It was agreed that the Copper 
Company would on a site owned by It build a smelter plant, to be erected and 
operated under the supervision of the Smeltlng Company's gênerai manager, 
and upon completion the Copper Company agreed to sell the smelter site and 
plant, and "to furnish the Smeltlng Company with ail ores of every kind pro- 
duced from the mines of the Copper Company * ♦ * that may be desired 
by the Smeltlng Company to be smelted and reduced by the Smeltlng Com- 
pany" for six months from the date of the beglnning of the opération of the 
smelter. The smeltlng, réduction, and marketing of sueh ore so dellvered by 
the Copper Company vpas to be done by the Smeltlng Company at the actual 
cost thereof, plus 5 per cent. Interest on the cost of the property and plant 
to the Smeltlng Company. In considération of this agreement the Smeltlng 
Company was to issue to the Copper Company 7,995 shares of Smeltlng Com- 
pany stock, fuUy paid, in payment for the real estate and plant to be con- 
veyed, "and the contract for furnishlng of the ore by the Copper Company 
to form the basls for the Smelting Company's opérations In custom ores." 
The Smelting Company agreed to "take and reduce the ores so to be furnished 
by the Copper Company upon the terms and at the priées for smelting" set 
forth. The agreement was signed by the Impérial Copper Company, by E. B. 
Gage, président, and attested by A. N. Gage, secretary, and by the Smelting 
Company, by Ben Goodrich, président, and A. N. Gage, secretary. The court 
found that the Copper Company built'the smelting plant and conveyed the 
same to the Smelting Company, and caused 7,995 shares out of 8,000 of capi- 
tal stock to be issued and dellvered to the Copper Company In accordanee with 
the contract. 

When the Smelting Company was ready to commence opérations, It made a 
trlpartlte contract, dated December 16, 1907, with the American Métal Com- 
pany of New York and the before-mentioned Impérial Copper Company. This 
agreement provided that the Smelting Company would sell upon the terms set 
forth to the American Métal Company the entlre output of copper, then, or at 
any time during the existence of the agreement, "smelted, owned, or controll- 
ed" by it, which It guaranteed would not be less than 1,250,000 pounds month- 
ly. Varions clauses relating to dellvery, drafts, etc., are Included In this 
contract ; but it Is unnecessaiy to set them out. Aa a further Inducement for 
the American Métal Company to enter into the agreement, the Copper Com- 
pany guaranteed to the Métal Company the prompt and faithful performance 
by the Smeltlng Company of the terms of the agreement. This agreement 
was signed by the Southern Arizona Smeltlng Company, by E. B. Gage, prési- 
dent, and A. N. Gage, secretary, and by the American Métal Company, Limited, 
by J. Langeloth, président, and Jullus Goldman, secretary, and by the Impérial 
Copper Company, by E. B. Gage, président, and A. N. Gage, secretary. On 
April 13, 1908, the Copper Company and the Smeltlng Company made another 
agreement. In this last-mentioned agreement it was agreed that the Copper 
Company, as a part of the agreement of August 14, 1906 (heretofore referred 
to), would make necessary improvements and extensions, and would aecept in 
payment theref or 1,000 shares of the f uliy paid stock of the Smelting Company 
to be dellvered as provided. In pursuance of this agreement, the Copper Com- 
pany erected the plant and the Smelting Company issued to the Copper Com- 
pany the 1,000 shares of stock about November 10, 1908. The smelter plant 
and railroad thereto, operated from about January, 1908, until about August 
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15, 1910, when It was closed down. Between 1908 and 1910, when the smelter 
ceased opération, the Copper Company shipped ail ore whlch it extracted from 
Its mines, and had the same smelted and reduced to buUion by the Smelting 
Company, In accordance with the terms o£ the original contract of Augnst 14, 
1906, and the buUion was sold by the Smelting Company to the American 
Metals Company according to the tripartite contract already referred to, dated 
December 16, 1907. The manner of transacting the business was as follows- 

The Impérial Copper Company shipped its ore to the Smelting Company in 
carload lots. Both companies made assay of the ore so shipped. The assay 
of the Smelting Company controlled, unless there was a great variation, when 
the sample of each company was glven to an umpire, who assayed the same, 
and the assay of the umpire was taken as final. Shipments of ore were made 
every day by the Copper Company to the Smelting Company ; smelter returns 
upon each lot of ore sampled and assayed by the Smelting Company were 
made by it and given to the Impérial Copper Company. The form of return 
was: "Southern Arizona Smelting Co. Bought of Impérial Copper Company," 
etc. The net value of each ore shipment shown on each smelter return was 
credited to the account of the Impérial Copper Company on the books of the 
Smelting Company, and the amount was entered on the books of the Copper 
Company as representing the value of the ore so shipped by the Copper 
Company to the Smelting Company. The bullion was shipfted by the Smelting 
Company and sold to the American Métal Company, the proceeds of the sales 
of the bullion being eventually received by the Copper Company, and by it 
were credited on its books to the account of the Smelting Company. Account 
sales were rendered to the Smelting Company by the American Métal Com- 
pany. The practicc was for the Smelting Company to get a bill of lading from 
the railroad company for each car of bullion which it shipped to the American 
Métal Company, which bill of lading the Smelting Company indorsed and de- 
livered to the Copper Company, with the smelting assay, showlng approxi- 
mate value, etc., attached thereto. The Copper Company would then draw a 
draft on the Métal Company in favor of the Development Company (a corpora- 
tion referred to as a borrower from the American Métal Company) for 00 pei- 
cent, of the gross value, which draft the Copper Company would send to the 
Development Company in New York. The Copper Company would then also 
draw a draft for like amount on the Development Company and deposit the 
same to the Copper Company's crédit with the' Phœnlx National Bank in 
Arizona. The amount of the draft covering the transaction was credited by 
the Copper Company on its books to the Smelting Company, and the Smelting; 
Company made entry on its books of the total monthly amounts of such drafts 
as a charge against the Copper Company. When the Métal Company rendered 
Its account for the bullion shipped, the balance was paid to the Copper Com- 
pany in like manner as set forth, and such balance was credited by it on its 
books to the account of the Smelting Company, and each month the Coppei- 
Company charged the Smelting Company with the amount so received by it. 

The Smelting Company kept no bank account. It made out vouchers, which 
were approved by its superintendant and by him sent to the Coiiper Company, 
which paid the vouchers and charged the amount against the Smelting Com- 
pany, and made entries on the books of the Copper Company, and entvies 
were also made on the books of the Smelting Company. Accounts between 
the companies were balanced monthly. The Smelting Company kept its oivti 
books of account and operating books, showlng ail amounts paid for it bj- 
the Copper Company. 

The Smelting Company dld a gênerai smelting business. When the Smelting 
Company purchased and paid for ores received from and smelted for persons 
other than the Copper Company, it drew orders on the Copper Company, and 
such orders were paid by the Copper Company and charged against the account 
of the Smelting Company. After the Smelting Company closed down, vouchers 
were presented to it and paid by the Impérial Copper Company np to July tj, 
1911, when the Copper Company was put Into bankruptcy. At that time the 
books show that the Copper Company had paid out for the Smelting Com- 
pany $26,887.71 in excess of ail the amounts of money which it had credited 
to the account of the Smelting Company. 

240 F.— 4 



50 240 FEDERAL EBPOKTEE 

It is unnecessary to set forth in détail the substance of the other flndlngs of 
the court, further than to say that they pertained to tbe flnanclal transactions 
of the Copper Company and of the Smeltlng Company, and to litigation in- 
stituted in 1911 in the state courts in Arizona by the Bankers' Trust Company 
against the Copper Company to foreclose a deed of trust and lien upon the 
shares of stock which had been pledged by the Copper Company to the Bank- 
ers' Trust Company to secure the payment of certain bonds. In thls litiga- 
tion, Martin, as trustée, intervened, and it resulted that foreclosure was de- 
creed by the state court and shares of the Smeltlng Company's stock were solcl 
to one Goldschmidt, and sale conflrmed and the stock transferred in April, 
1915. Martin v. Bunkers' Trust Company (Arlz.) 156 Pac. 87. 

As conclusions of law, the United States District Court has found that the 
Smeltlng Company was a subsidiary of the Copper Company, created and used 
by the Copper Company for Its convenience in the transaction of its business ; 
that the ore shlpped by the Copper Company to the Smeltlng Company, and 
the title thereto, as well as the tltle to ail of the flue dust and slag dump, 
remalned in the Copper Company; and that Martin, as trustée, is entitled 
to possession of the property. Oecree in accordance with the flndlngs and 
conclusions was made, and Freeman, as trustée in bankruptcy of the Smelt- 
ing Company, appeals. 

Selim M. Franklin, of Tucson, Ariz., and Everett E. Ëllinwood, 
John M. Ross, and Leslie C. Hardy, ail of Bisbee, Ariz., for appellant. 

Francis M. Hartman and Edwin F. Jones, both of Tucson, Ariz., for 
appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The point 
in the case being, who has the title and right of possession to the dust 
and slag involved, we will first consider the rights of the parties under 
the contract of August 14, 1906. The récitals contained in that agree- 
ment refer to the Smelting Company as organized for the purpose of 
carrying on a gênerai smelting and réduction business and purposes 
incidental thereto, and to the Copper Company as a producer of ores 
carrying copper and other valuable materiaJs. Référence is also made 
to the f act that the Copper Company had acquired a valuable smelter 
site, and to tlie désire of the Smelting Company to acquire the smelter 
site and "hâve erected thereon a smelter plant," and to the spécial de- 
sire of the Smelting Company "to obtain a contract for the ores of 
the Copper Company in order to hâve a basis on which to operate the 
smelter for outside customer's ores." The considération for the agree- 
ment was based upon the covenants and agreements made and to be 
kept by the parties. The covenant of the Copper Company was to 
erect a smelting plant, and, upon completion, to sell and convey it to 
the Smelting Company, with certain land, embracing 640 acres, and 
also "to furnish the Smelting Company with ail ores of every kind 
produced from the mines of the Copper Company * * * that may 
be desired by the Smelting Company to be smelted and reduced by 
the Smelting Company," the "smelting, réduction, and marketing of 
such ores so delivered" to be done by the Smelting Company at the 
actual cost thereof, plus 5 per cent, interest on the cost of the prop- 
erty and plant to the Smelting Company, to wit, $800,000. In con- 
sidération of thèse things, the Smelting Company agreed to issue to 
the Copper Company 7,995 shares of its stock in payment for the 
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real estate and plant to be transferred, "and the contract for the fur- 
nishing of the ore by the Copper Company to form a basis for the 
Smelting Company's opérations in custom ores," and the Smelting Com- 
pany also agreed "to take and reduce the ores so to be furnishedby 
the Copper Company upon the terms and at the priées for smelting 
set forth in the agreement." 

We do not find any contract for the sale of the ores to the Smelting 
Company in thèse covenants. The contract specifically binds the Cop- 
per Company to sell and transfer by deeds, bills of sale, and other 
instruments to the Smelting Company the land and smelting plant; 
but there is a marked contrast between the language used in agreeing 
to sell the land and smelter, and that which pertains to the ore to 
be furnished for smelting. The land and plant were to be sold, but 
with respect to the ore the covenant was simply "to furnish" the Smelt- 
ing Company with ail ores that "may be desired by the Smelting Com- 
pany to be smelted and reduced by the Smelting Company." No sale 
price for the ore is fixed, and no arrangement is made for any amount 
to be paid as a purchase price. 

But, furthermore, next after the covenants just referred to is the 
provision that "the smelting, réduction, and marketing of such ores so 
delivered" is to be done by the Smelting Company at the actual cost 
thereof, plus 5 per cent, interest on the cost of the property and plant 
to the Smelting Company, to wit, $800,000. Hère again there are no 
words of agreement to sell the ore to the Smelting Company, but the 
imposition of an obligation upon the Smelting Company to do three 
things — smelt, reduce, and market for a compensation specified in clear 
terms as the value of the service. In providing for the marketing, as 
well as the smelting and réduction, we think it was evidently intended 
that the Smelting Company was to act as the agent of the Copper Com- 
pany. Just what the actual cost of smelting and réduction might be 
would be dépendent upon cost of the materials bought by the Smelt- 
ing Company. When thèse sums would be ascertained, the percentage 
named was to be added. The Copper Company, under obligation to pay 
to the Smelting Company ail costs of smelting, was entitled to receive 
the total product of the ore, and this product, we believe, would prop- 
erly include the flue dust and slag. 

It is argued by the appellant that the agreement of December 16, 
1907, which was the contract between the Smelting Company, the 
American Metals Company, and the Copper Company, should be con- 
sidered in connection with the contract of August 14, 1906, and that, 
when so considered, it shows an intention on the part of the Copper 
Company to sell its copper to the Smelting Company. But it was the 
original contract of August 14th which required the Smelting Com- 
pany to market as well as smelt the ores delivered by the Copper Com- 
pany under the terms of thé contract of that date. When, therefore, 
the Smelting Company, fulfilling its original covenant to market the 
product of the ore, agreed with the American Metals Company to 
sell and deliver ail of the copper bullion "smelted, owned, or controlled 
by it" at certain priées, and the Copper Company guaranteed to the 
Metals Company the prompt and faithful performance by the Smelt- 
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ing Company of the terms and provisions of the agreement on the 
parf of the Smelting Company to be perf ormed, the Copper Company 
did not transfer its ownership in the property to the Smelting Com- 
pany, biit at most guaranteed that the Smelting Company would de- 
liver and sell ail copper smelted, owned, or controlled by it to the 
Metals Company under the terms named in the agreement, which 
would include the bullion owned by the Copper Company but in the 
possession of the Smelting Company, to be marketed by the Smelting 
Company as agent for the Copper Company. 

The circumstances bear ont the view that we hâve taken of thèse 
contracts. When a shipment of bullion was made by the Smelting 
Company, the bill of lading was attached to a draft drawn in favor of 
the Copper Company and turned over to it, and the proceeds of thèse 
drafts were received by tlie Copper Company; the Copper Company 
paying ail the expenses of the Smelting Company. The Smelting 
Company turned over the draft for the product of the ore to the Cop- 
per Company, and seems not to hâve claimed any other nor greater 
compensation than the cost of the smelting, plus the S per cent., as 
agreed in the contract of August 14, 1906. As we look upon the guar- 
anty by the Copper Company of the performance of the contract on 
the part of the Smelting Company as not a transfer of the title to the 
property to the Smelting Company, which merely held for the Copper 
Company, the true construction of the tripartite agreement is that the 
Smelting Company, in the sale of the bullion, acted solely as the agent 
of the Copper Company and for its benefit, and with knowledge on 
the part of the Copper Company, and the assurance by it that the 
Smelter Company would market with the Metals Company. In re 
Galt, 120 Fed. 64, 56 C. C. A. 470; In re Columbus Buggy Company, 
143 Fed. 859, 74 C. C. A. 611. 

It is évident that there was the closest relationship between the 
Copper Company and the Smelting Company, and it is not unreason- 
able to regard their interrelated situation in connection with the ap- 
parently studied use of the language in the August contract which 
effected a sale of the land, and that which required the delivery of the 
ore to the smelter and the smelting and marketing by the Smelting 
Company. It is true that, in the smelter returns made to the Copper 
Company, the caption of the form used was, the Smelting Company 
"bought" of the Copper Company; but we do not think this circum- 
stance conflicts with the reasons for concluding that the whole con- 
tract was as we hâve construed it. Sturm v. Boaker, 150 U. S. 312, 14 
Sup. Ct. 99, 17 Iv. Ed. 1093. 

Appellants cite Chisolm v. Eagle Ore Sampling Company, 144 Fed. 
670, 75 C. C. A. 472. The question there involved arose upon the con- 
struction of a contract for the réduction of ore between the complain- 
ant in the case and a smelting company. The Sampling Company 
agreed to deliver to the Mill Company ail of the ore which it received 
from leasers and mines, the ores to be delivered upon the schedule of 
treatment rates, which included freight deHveries, etc. Settlement for 
ail ores shipped was to be based upon the Mill Company's weights and 
samples, and payments for ail ore delivered were to be made by the 
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Mill Company promptly upon agreement as to assay value upon the 
basis of $20 per ounce for gold, less treatment charges as set forth 
in the agreement. The Court of Appeals said that the true construc- 
tion of the contract, regarding solely the letter thereof, was not al- 
together clear, but the features pertaining to settlements and payments 
of freight charges and requirements for payment upon agreement as 
to assay values were held to indicate the characteristics of a sale rather 
than those of a bailment for treatment and return of the content val- 
ues of the spécifie ore delivered. The court was confirmed in this 
view by the actions of the parties under the contract, which disclosed 
that the checks had been drawn "in payment" for the ores. 

Our view being that the contract in question was in the nature of 
a bailment and not of a sale, we think it foUows that the Coppef 
Company is the owner of the flue dust and slag involved, and we affirm 
the decree based upon the finding to such efïect. This conclusion ren- 
ders it unnecessary to review the further conclusion of the lower court 
that the Smelting Company was a subsidiary and adjunct of the Cop- 
per Company. 

Affirmed. 



WOLF V. EDMUNSON et al. 

(Circuit Court of Appeals, Nintli Circuit. March 5, 1917.) 

Xo. 2848. 

L WiTNEssES cg;=»268(2) — Cboss-Examination— SCOPE. 

In an action to recover advances made under a contract for ttié sale of 
hops to be growu, whcre défendants counterclaimed, setting up plaintllFs 
breach of contract in falling to recelve the hops when tendered, a wit- 
ness for plalntilï, who claimed that the hops were not up to the standard 
prescrlbed in the contract, having testifled that the color of the hops in- 
dieated an overripe and underripe condition, might properly be cross- 
questioned as to the gênerai average condition of the crop, to show that 
he was testifying to a fact he could not possibly know. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. | 032.] 

2. Sales ®=3397 — Actions— Evidence. 

In such case, défendants, who contended that their hop crop was Im- 
properly rejected, might testlfy that tire grading of hops by Inspectors 
varled. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1136.] 

8. Appeal and Eebor ®=»201(2), 259 — Présentation of Geounds of Review 
IN Court Below— Necessity. 

Where there was no objection to a statement by the court in adniitting 
évidence, and no exception was reserved at the time, the matter eanuot 
be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1251, 
1498-1502; Trial, Cent Dig. § 84.] 

4. Appeal and Bbboe <S=>206(2) — Review — Pbesektation of Geounds in 
Court Below. 

In an action involving a contract by plalntifl to purchase défendants' 
hop crop, where défendant, who had establlshed his competency as to the 
quality of his crop, in response to a question whether he was able to de- 
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ilver the amounC of hops specified in the contract, testifled that he con- 
sldered he had utore than enough hops of the required quallty to satisfy 
the contract, and no objection was made to the answer ou the ground that 
it was not responstve to the question, and no motion was made to strike, 
it cnniiot thereafter be attacked on the ground that the answer was noth- 
ing more than an estimate. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §? 1273, 
1286-1289.] 

5. Evidence «©=5.52.5 — Opinion Kvidench:— Chemical Analtsis. 

In an action for advances made by plaintiff tinder a contract to pnr- 
chase défendants' hops, plaintiff contended that the hops ralsed by défend- 
ant were not of the standard prescribed in the contract, but that de- 
fendant refused to accept a réduction in priée according to the contract, 
and disposed of the hops elsewhere. Défendant asserted that hls hops 
were of the best quality, and that plaintiff rejected them because the mar- 
ket priée of hops had decreased. Witnesses for plaintiff testified that tJie 
best hops were bright and flaky, of good, even quallty, and that they con- 
talned mueh lupulin, whlch Is the main qualification of good hops. A wit- 
ness called by défendant testifled as to the cheraîcal analysis of hops to 
détermine the amount of lupuJIn or pollen. Held that, in view of an in- 
struction that the question for the jury was the merchantable value of 
hops, testlmony as to the chemical analysis of the hops and the amount of 
the lupulin found was admissible, although hop buyers determined that 
fact by other means. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. § 2333.] 

6. Appeal and Errob i@=>110 — Review — Questions Presented. 

The déniai of a new trial will not be reviewed by the Circuit Court of 
Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 740- 
748.1 

In Error to the District Court of the United States for the District 
of Oregon; C. E. Wolverton, Judge. 

Action by Max Wolf against J. M. Edmunson and another who 
counterclaimed. Judgment for défendants, and plaintiff brings error. 
Affirmed. 

Action to recover $3,001, advanced by Klaber, Wolf & Netter, the prede- 
cessors in Interest of the plaintiff in error, under a contract for the sale to 
that firm of 30,000 pounds of the 1912 crop of hops to be grown upon the 
land of the défendant in error M. J. Edmunson. Plaintiff In error alleged 
breach of contract on the part of the défendants in error In failing to 
deliver hops of the quantity and quallty described in the contrac-t. The answer 
of the défendants In error alleged breach of the contract by the predecessors 
of plaintiff in error In failing to accept hops tendercd in accordance wîth the 
terms of the contract, and set up, by way of counterelaira, that défendants 
in error were damaged to the estent of $3,900 through the default of the pred- 
ecessors of plaintiff In error. Judgment for défendants in error for $400. 
The parties wlll be deslgnated hereafter as plaintiff and défendant, as In 
the court below. 

On May 29, 1912, the défendants entered Into a contract with plaintiff 's 
firm whereby they agreed to sell and the firm to purchase at 25 cents per 
pound 30,000 pounds of thelr 1912 crop of hops grown, upon the Edmunson 
farm, near Goshen, Or. The hops were to be of "flrst quality, I. e., of sound 
condition, good and even color, fuUy matured, but not overrlpe, flaky, cleanly 
picked, properly dried and cured, and free from sweepings and other foreign 
matter, and not affeeted by spraylng or vermin damage." It was agreed 
that the buyer should hâve the privilège of inspecting ail of the hops, either 
on the farm of the seller or at any place the hops mlght be stored or located, 

ffi=»For other cases see same toplc & KBY-NUMBER In ail Kev-Numbered Dlgosts & Indexe» 
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and selecting therefroni the quantity sold under tMi? contract. It was also 
agreed that "if in the .iudgment of the said buyer the quality of ail or any 
portion of the hops tendered under thls contract by said seller should be in- 
ferlor, from any cause whatever, to the quality of hops above speciflcally 
called for, it shall be the duty of the seller to tenrter to said buyer the 
said hops raised, and the said buyer may hâve the right of accepting the en- 
tlre quantity contracted for, or any part less than the entlre quantity con- 
tracted for, at a réduction in prlce, which réduction shall be equal to the 
différence between the marlcet value of such hops tendered under this con- 
tract by said seller and the market value of such hops at the time of the 
exécution of this contract as are herein speciflcally called for to be delivered." 
It was further agreed that "if, from any cause whatever, the said seller should 
deliver or tender for delivery a quantity of hops less than the quantity above 
contracted for, It shall be the duty of the seller to tender to said buyer the 
said hops raised, and the said buyer may hâve the rlght of accepting the 
<iuantity tendered, and shall be entitled to damages for the amount short 
delivered, whlch damage shall be equal to the différence in market value at 
the time of delivery of this contract between the quantity and quality above 
called for and the quantity and quality actually tendered or delivered." The 
seller agreed to deliver to buyêr ail hops accepted under thls agreement. free 
of ail liens and Incumbrances, f, o. b. cars or warehouse at Goshen, Or., 
as the buyer might elect. In accordance with the ternis of the contract, plain- 
tifTs flrm, on May 1, 1912, advanced to défendants tbe sum of $1,200, and on 
August 31, 1912, the sum of $1,800, as part payment for the hops. 

It was alleged in plalntlff's complaint, filed in the United States District 
Court for the District of Oregon on June 19, 1915, that during the month of 
October, 1912. défendants furnlshed samples from the hops grown on the 
jiremlses during the year 1912, and, flnding them of Inferior quality and noi 
according to the spécifications of the contract, plaintifC's flrm Inspected the 
hops fully and completely, and found them slack-dried. bad and uneven in 
'olor, of unsound condition, not fully matured, not eleanly picked, not proper- 
ly drted or cured, and affected by vermin damage, whereupon the flrm rejected 
the said hops as flrst quality hops as deflned by the contract. It was further 
alleged that défendants refused to tender the hops to plaintlfE's flrm at any 
réduction in price, and refused to act any further under the contract, or com- 
ply with any of the terms or provisions thereof, and, without the knowledge or 
f-onsent of plaintiff's flrm, proceeded to and dld scU the hops to other partie.^ 
in violation of the contract. It was further alleged that since selling the 
hops to other parties défendants hâve refused to repay to pialntiff the sums 
advanced under the contract, aggregating $3,001, and this action Is brought 
for the purpose of recoverlng the advances so made. 

Défendants answered, alleging a tender by them of suffldent hops to flll 
the contract. and denylng that they were not flrst quality as speeified therein. 
It was further denîed that défendants sold thèse hops to other parties at any 
time before March, 1913, but alleged they were stored in the warehouse 
imtU that time, in readiness to fdl plaintifC's order under the contract. It 
was alleged that plaintiff's flrm abandoned the contract upon the sole ground 
that the market price of hops was much lower than the contract price. 
Further answering, and by way of counterclaim, défendants alleged they 
were damaged to the extent of $3,900 by reason of the wrongful refusai of 
plaintiff's flrm to accept the hops tendered by défendants, and prayed that 
judgment be entered in thelr favor for the excess of $900 above the amount 
of the advances received from the plaintiff's flrm, and for thelr costs. 

Pialntiff replied, denylng the various allégations of the answer, with the 
exception that It was admltted the market price of hops in October, 1912, 
was lower than the contract price. 

The case was trled in the District Court before a jury, who returned a 
verdict In favor of the défendants in the sum of $400, and judgment was 
entered upon such verdict for $400 and costs. A motion for a new trial was 
then made by plaintiflf, upon the ground that the verdict was against the 
évidence, which motion was denied. PlaintifC allèges error in the rulings of 
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the lower conrt, admittlng certain évidence on behalf of the défendants, and 
denylng plalntlff's motion for a new trial. 

J. M. Williams and Louis E. Bean, both of Eugène, Or., for plain- 
tiff in error. 

Manning, Slater & Léonard, of Portland, Or., for défendants in 
error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
L It is assigned as error that the court permitted Ross H. Wood, called 
as a witness on behalf of the plaintiflf, to answer the foUowing ques- 
tion on cross-examination : 

"Q. WLat you men mean to get at Is the gênerai arerage of the eropî" 

The witness answered: 

"A. Well, yes. There was some of them green In each .sample, and sonie of 
them vvere ripe — mlxed — as you were talklng a while ago about vvhere those 
were dnmped off the kiln floor." 

This witness had testified that he had bought thèse hops and received 
them, arriving at the valuation of the hops on the samples that he had 
of the crop out of the différent baies. The witness was referring to his 
purchase of the hops in^March, 1913, for H. L. Hart, after they had 
been rejected by Klaber, Wolf & Netter (plaintifF's predecessors in in- 
terest) in the previous October as a delivery under the terms of the 
contract. The objection is that the question and answer related to the 
color of the hops, and it is said that no one could possibly tell, describe, 
or even guess what the average color of this crop of hops was. 

This witness was testifying for the plaintifï as to the overripe and 
underripe condition of the hops as indicated by their color, and if it was 
true, as the plaintiff now contends, that the witness could not testify as 
to the average color of the crop, then manifestly it was proper for the 
défendant to obtain from the witness on cross-examination the admis- 
sion that he was testifying to a fact he could not possibly know. It 
was plainly proper cross-examination. 

[2] 2. It is next assigned as error that the court permitted the de- 
fendant Edmunson to answer the following question on his direct ex- 
amination: 

"Q. Now, what Is your expérience wlth hop tnspectors, as to their being 
uniform In tJieir Judgment as to the quallty of hopsî" 

To this question the witness answered : 

"A. I flnd that they vary conslderably. One will call a hop prime, and 
the other médium, etc. They will vary as much as one grade, and some vary 
two grades." 

This witness had testified that, at the time of this transaction, he had 
been in the hop business for 22 years, had raised hops for a long time, 
and for the last 10 or 15 years had been mixed up with the dealers in 
one way or another, sampling and inspecting hops. He was testifying 
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to a fact within his expérience as a hop producer and dealer. The évi- 
dence was plainly compétent, relevant, and material. 

[3] The objection now urged is that the court, in overruling the ob- 
jection, said : 
"I think that is an inquiry about the quality in effect of tlie liops." 

The court was right. The inquiry was for the purpose of determin- 
ing the value of the inspectors' testimony as to the quality of the hops, 
which was the issue to be determined. However, as there was no ob- 
jection to this statement by the court when it was made, and no excep- 
tion taken to it at the time, it must be treated as whoUy without merit. 

[4] 3. It is next assigned as error that the court permitted the de- 
fendant Edmunson to answer the following question: 

"Q. Now, what do you say as to whetlier, at the time that Mr. Hinkle In- 
spectée! thèse hops on the 31st of October, that you had 30,000 pounds of hops 
there of the quality described in that contract?" 

The objection to this question was that it was incompétent, irrele- 
vant, and immaterial, and as calling for a conclusion of the witness. 
It was calling for the conclusion of the witness only in the sensé that he 
was asked to state the quantity of hops he had on hand ; and as to the 
quality, he had already furnished évidence of his qualification to testify 
as to the quality of the hops. The witness answered this question : 

"A. I considered that I had more than enough hops, of the quality that 
would be sufflcient, that would go on the contract. There was perhaps 50 
bails, or 60, between 50 and 60 baies, hops extra, besides enough. I had over 
40,000 pounds, according to my reeoUection, in the whole crop." 

The objection now made to the answer is that it was nothing more 
than an estimate, and not a positive statement ; that the witness said 
he "considered" that he had more than enough, etc. (probably using 
a provincialism) ; but the question called for the statement of a fact. 
If it was not responsive to the question, the plaintiflf should hâve in- 
sisted that the witness make it responsive, or that the court strike it 
out. As no objection was made to the answer, and no exception was 
taken to it, and no effort made to hâve it made responsive or struck 
out, we must treat this assignment as without merit. 

[5] 4. The next five assignments of error relate to the testimony 
of Bert Pilkington, a witness called on behalf of the défendant. This 
witness testified that he resided at Corvallis, Or., and was employed 
in the State Agricultural Collège at that place; that his occupation 
was that of a chemist ; that one of the particular features of his work 
was a revision of the methods for the chemical examination of hops, 
the object being to obtain a process of chemical analysis whereby hops 
would be given examination according to their worth. This process 
had for its purpose the détermination of the chemical constituents of 
hops with respect to their brewing qualifies. Among thèse constituent 
éléments were certain resins and lupulin, or pollen. The objection 
urged by the plaintifif against this testimony was that it was an attempt 
to introduce a standard for inspection différent f rom that used by the 
hop men. The method of the hop men appears to be, from the evi- 
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dence, the "rubbing nose method," and consists in the use of the sensés 
oi smell, touch, and sight. Netter v. Edmunson, 71 Or. 604, 613, 143 
Pac. 636. 

The testimony in this case concerning the chemical éléments of hops 
came first from the witnesses for the plaintifï. The witness H. A. 
Hinkle, called by the plaintiff, testified that he had been in the hop busi- 
ness about 21 years, and had been inspecting and grading hops about 
18 years. He was employed by the plaintiff in October, 1912, to inspect 
the hops in this case for him; that the grades of hops were choice, 
prime, and médium. On cross-examination, he testified that a choice 
hop was bright and flaky, free from mold, good, even color, fully ma- 
tured, not damaged by vermin or anything like that, full of lupulin, 
and of good flavor; that a prime hop was a grade lower than a choice 
hop; that a prime hop need not be so fat, nor quite so bright, as the 
choice hop. When asked what he meant by "not quite so fat," he an- 
swered, "Not quite so much lupulin in it." He was then asked, "What 
is the lupulin in a hop?" He answered, "It is the pollen on the inside. 
It is the powder substance of a hop ; the main qualifications of a hop." 
This witness admitted that he told Edmunson that, if thèse hops would 
corne up to prime, he would take them. 

Hal V. Bolam, a witness for the plaintiff, had been in the hop busi- 
ness for 26 years, and a hop buyer and inspector for 20 years. He 
testified that he examined four samples of hops from the Edmunson 
yard in 1912; that the grades bf hops were choice, prime, and médium ; 
that the Edmunson hops were immature, lacking in good lupulin, 
flavor was poor, either from faulty curing or other defect, and partly, 
probably, from the immature nature of the hops. On cross-examina- 
tion, he saîd that the hops did not hâve sufficient lupulin to make them 
a mature hop; that "a hop may not be large, but it must contain lupu- 
lin. The lupulin is the pollen, which you find in the center of the hop 
cône. There is a powder or pollen in the center of the cône of the 
hop." 

James Hayes, a witness for the plaintiff, had been a hop grower and 
buyer for about 15 years. In 1912 he was the buyer for Klaber, Wolf 
& Netter. He inspected the Edmunson hops in October, 1912, with 
the witness Hinkle. He testified that the hops were of poor quality. 
Upon cross-examination, he was asked what constituted "the material 
part of a hop for brewing purposes." He answered, "The lupulin, I 
suppose." He testified further that hops sell according to their color 
and appearance, etc. ; that they should be rich in lupulin ; if they do 
not hâve lupulin, he supposed they would be worthless ; he did not 
think it would be possible for a hop to hâve good color, etc., unless 
it had lupulin in it. He did not think, however, that the lupulin made 
the color. 

The witness Ross H. Wood, who was called by the plaintiff, testi- 
fied that some of the hops were immature. When asked how he ar- 
rived at that judgment, he said : 

"Because they were of green color and thln. There was not very much 
lupulin In them — in other words, much pollen." 
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AH this testimony was given without objection, and was before the 
jury when the witness Pilkington was called by the défendant. When 
the objection was made to the testimony of Pilkington upon the chem- 
ical éléments of the hops, the court said: 

"There has been testimony hère, comlng from the witnesses producecl by 
the plaintilï, touehing the amount of resin, or pollen, as it has been described, 
or lupulin, that is contalned In thèse hops, some saying that it had more and 
some less, and that seems to be the prime quality of the hop. If thls witness 
is compétent to testify concerning the quaiitity of that lupulin in the hops. or 
the spécimens that he examlned, I think that would be proper to go to thls 
jury." 

We think this évidence was admissible on the part of the défense. 
The contract called for a first-class hop, and specified as one of the 
éléments that the hop should be "fuUy matured." The évidence on the 
part of the plaintifif tended to show that the défendants' hops were 
immature, lacking good lupulin, and that lupulin was the main qualifica- 
tion of a good hop. Manifestly the défendants were then entitled to 
show, if they could, that the Edmunson hops contained a sufficient 
percentage of lupulin to make them first-class hops ; and this was the 
purpose of the Pilkington testimony — that is to say, to show the per- 
centage of lupulin in the hops by chemical analysis. But the witness 
stated that he did not know what a choice hop was, measured by the 
commercial rule. The court was careful to advise the jury in its in- 
structions that the chemical value of the hop was not a controUing 
test. Thèse instructions carefuUy defîned the questions presented by 
the pleadings ; the terms of the contract as entered into between the 
parties ; the éléments of quality and quantity of the hops constituting 
the subject of the contract; referred to the testimony concerning the 
same, and the action of the parties in complying or attempting to com- 
ply with the contract. In thèse instructions there was a paragraph 
which, we think, correctly and clearly submitted to the jury the real 
question of fact for their détermination, and, at the same time, they 
practically disposed of ail the objections to the testimony which we 
find in this record. The paragraph related to the merchantable qual- 
ity of the hops according to the custom of the hop trade. The court 
said: 

"I wlll State further, in this connection, gentlemen of the jury, that thèse 
hops were ralsed for the market, and the contract was made wlth the 
market value in view, and, in considering the quality of thèse hops, you will 
conslder them as merchantable, as the parties themselves desired that the 
hops should be sold in the market and should be so treated, so that the 
merchantable value is the thing you are to conslder, and not, strictly speaking, 
the real inhérent or chemical value." 

To thèse instructions no objections were taken; indeed, they sub- 
mitted the case to the jury with such clearness, fairness, and précision 
that objections, so far as we can see, were out of the question. 

[6] 5. The refusai of the court to grant a new trial présents no 
question for review. 

The judgment of the District Court is affirmed. 
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SAM TICK et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. Mareh 19, 1917.) 

No. 2542. 

1. Ceiminal IvAW (S=>37 — Punishable Offenses— Cbiminal Acts Induced by 

GOVEBNMENT OfFICERS. 

Wliile the mère aidlng ot one in the commission of a criminal act by a 
govemment offlcer or agent may not preclude the conviction of the person 
commltting the crime, where the offlcers of the law bave inclted the per- 
son to commit the crime charged, and lured him on to its consummatlon 
with the purpose of arrestlng blm In its commission, the law will not 
authorize a %'erdict of gullty. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 42.] 

2. Ceiminal Law <©=»844(2) — ^Tbial. — Sufficienct of Exceptions to Insteuc- 

TIONS. 

Exceptions to the charge of the court in a criminal case held sufficlently 
spécifie to direct the court's attention to the partlcular point objected to 
when taljen in connection with an Instruction requested by défendants 
and refused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 2025.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Olin Wellborn, Judge. 

Criminal prosecution by the United States against Sam Yick and 
Jung Kim, alias Junk Chung. Judgment of conviction, and défendants 
bring error. Reversed. 

. Mott & Dillon and Isidore B. Dockweiler, ail of Los Angeles, Cal. 
(Thomas A. J. Dockweiler and G. C. O'Connell, both of Los Angeles, 
Cal., of counsel), for plaintifïs in error. 

Albert Schoonover, U. S. Atty., and J. Robert O'Connor and Clyde 
Moody, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintifïs in error were convicted under 
an indictment charging them with the crime of conspiracy, in that they 
did on the 24th day of August, 1911, within the county of Kern, in the 
Southern district of California, willfully, unlawfully, and feloniously 
conspire and agrée, together with divers other persons to the grand 
jurors unknown, to unlawfully bring and cause to be brotight into the 
United States from divers places in the republic of Mexico "certain 
Chinese persons, to wit, Dock Yook, See Chew, and Wah Sung, each 
being a Chinese person, and any and ail other and additional Chinese 
persons who were then and those who would thereafter be in said re- 
public of Mexico, desiring and intending to enter the United States," 
none of whom being entitled under the laws of the United States to 
enter this country. The indictment also set out certain alleged overt 
acts of one of the alleged conspirators, consisting of the purchase of 
a certain railway ticket by him in pursuance of the conspiracy for his 
transportation from Bakersfield to the city of San Diego, and in fur- 
ther pursuance of the alleged conspiracy his leaving that city for the 

<S=:>For other cases see same toplc & KEY-NUMBEF in ail Key-Numbered Digests & Indexes 
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town of Tia Juana, Mexico, for the purpose of arranging to bring three 
certain named Chinese persons across the international boundary into 
the United States. 

It appears from the évidence introduced on the trial by the govern- 
ment that one Morse was its local inspecter of immigration at Bakers- 
fîeld during the times in question, having gone there in that capacity 
about the Ist of January, 1911, and that in the performance of his du- 
ties he had fréquent occasion to see the défendant Sam Yick (whom he 
speaks of in his testimony as the principal Chinaman in that vicinity) 
in regard to Chinamen in and around Bakersfield ; that on the 8th day 
of May, 1911, he had a talk with Sam Yick in référence to smuggling 
Chinese into this country, having gone to Yick's store to inquire about 
a Chinaman named Woo Jung Sing; that Yick told him he knew the 
Chinaman, and that he was on a ranch about five miles out of Bakers- 
field, and that he would take the inspecter out to see him, as he wanted 
to hâve a talk with the latter anyway ; that Yick did so the af ternoon 
of the same day. We insert the following from the testimony of the 
inspecter in regard to that trip : 

"On the way out he asked me what salary I was getting, an^ whether I 
had a famlly to support, and if I could save any money ofC the salary I was 
getting, and if I had any opportunity to make money on the side, and how 
much money I made on the side ; but I answered, rather shortly, I dldn't con- 
slder It any of his business, and for the tlme being the subject was dropped. 
Then I went out there and examlned thls man, and on the way hacU he 
brought up the matter again, and he asked me if I dldn't want to make more 
money than I was maklng, and I asked him how he meant. Well, he sald 
that ï arrested a good many Chinese around Bakersfield, and that if I would 
brIng those Chinese In his store, Instead of taking them to jall, he would pay 
me $100 for each one brought there, If I would release them.- I asked him 
who would pay the money, and he sald he would individually. Well, he said 
thèse Chinese would pay the money baok to him, and he would charge them 
interest. He would make something ofC it, and I would make $100. I told 
him I would conslder it. Then he said, if I wanted to make more money 
than that, if I could prépare papers for some Chinese that were In Mexico, so 
as to enable them to get to Bakersfield. he would be able to give me a good 
deal of business in that Une, and I asked him where the Chinese would 
come from. Well, he sald he had some friends in Juarez. Mexico, that 
wanted to come to Bakersfield ; that he had letters from them in référence to 
coming hère, and he wanted to know If I couldn't prépare papers purportlng 
to show that thèse men were native-born cittzens of the United States that 
would allow them to pass the Inspeotors on the way. He asked me how many 
Inspectors there were between El Paso and Bakersfield, and I told him there 
were a great many located along the way, and he sald I understood about 
making thèse papers, and ought to be able to make a paper that would pass 
inspection down there : and I told him it would be pretty hard to do, but I 
would see what I could détermine on it — see what could be done; and then 
he said it was so hard to bring them from Juarez that the best proposition 
would be to bring them in from down at Tla Juana, from Ensenada ; that 
there was a lot of Chinese there that would come. Prior to this I had asked 
him, or he had told me, how much there would be in it for thèse Chinese in 
Juarez. He said there were two or three there that he knew would come, 
and probably more would come if they could ; and he sald, if I could fix up 
thèse papers so that they would pass, I would get $150 for each paper; and 
he said it would be easier to get them in from Ensenada, if it looked good to 
me, and I wanted to accept money that way, that he would bring in a good 
many Chinese from Ensenada, that he would write down Immediately and 
see how many there were there, that he knew of several that would come 



62 240 FEDERAIi REPORTER 

and he knew there were a, good many more, and that If I could get the Chln- 
ose in from Ensenada and bring thém to Bakersfield and pay for them he 
would pay me $250 for each Chlnese so brought In; and I told him I had 
iieve»- drawn up auy papers of that sort, and would hâve to get some data 
as to the best vvay to draw them up, and so forth, and he asked me if I 
couldn't use my seal. He supposed tliat I had a seal simllar to the com- 
missioner's seal." 

That testimony clearly tended to show an attempt by Sam Yick to 
bribe the inspecter. The record further shows that on the same day, 
May 8th, Morse reported the matter to his superior officer at Los 
Angeles, who, after consultation with the then Assistant United States 
Attorney there, instructed Morse "to go ahead and try to apprehend 
him (Sam Yick) by going in with him"; that the next conversation 
that Morse had with Yick was in the store of tiie latter in Bakers- 
field about 9 o'clock in the evening of May 17th, in response to the re- 
quest of Sam Yick, which is thus stated by Morse in his testimony : 

"Mr. Glddings went to Sam Yick's store with me on the night of May 17th 
and stayed outside the store. I went into the store and saw Sam Yick. He 
took me to a room in the rear of the store and asked me If I had not been 
able to prépare any papers by that tlme. I told him that I had not done any- 
thing on It up to that time, that I had been busy ; and he said that he had 
thought the matter over and concluded that he could make a good deal of 
money by going Into the business, that he had already wrltten to Ensenada to 
make arrangements for the Chinamen to corne from there, and that he had In 
mind in particular four whom he knew would be glad to corne right away, 
and that $250 apiece would be avallable for thèse four as soon as they arriveû 
hère at Bakersfield, and he asked me If I would be able to hâve the papers 
prepared for them by the time they got to Bakersfield. I told him that I did 
not know for certain. He told me to go to work and get the papers ready as 
soon as I could, because the men would be ready to corne over at any time; 
he said I would liot be expected to assist In getting the men over, that ne 
would look out for that end of it altogether; but he said that he would ex- 
pect me to get the men past the Immigration offlcers on the way. He asked 
me who inspected the trains at San Diego, and If 1 knew some way I could 
get the men past the inspecting offlcer there, and he asked me if I couldn't get 
the inspecting ofiicer at San Diego to go in with me on the proposition; he 
said that if I got $200 I could afford to glve him (the Inspecting oflicer at 
San Diego) $50, and if I got $250, I could afCord to keep $200 and glve this 
other man $50. I told him that I thought, perhaps, It could be arrangea that 
way ; he then told me that he would send a man down to San Diego to carry 
thèse men to Bakersfield, and he suggested that I should hâve the Inspector in 
San Diego come up to Bakersfield and meet the man who was to go down to 
guide the Chlnese comlng aeross, so that the San Diego inspector would 
know him In case he saw him with the Chlnese and would not arrest them. 
He said that he had wrltten for the photographs of the four Chlnese that 
were to come over, and he was expectlng to hear from them at any time, and 
as soon as he heard from them he would let me know, Mr. Glddings Is the 
man in whose house I was living in at Bakersfield at the time, and durlng 
thls conversation I had with Sara Yick at his store Mr. Glddings was rIght 
aeross the street from the store ; he walked from his house down to the store 
with me." 

The next conversation Morse had, according to his testimony, with 
Yick, was in the evening of August lOth, in the back room of the lat- 
ter's store, in which conversation, according to the testimony of the 
witness, Yick said he had heard from Ensenada two or three times 
since he had last seen the witness, and had received the photographs of 
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four Chînese, who he said were ready to corne as soon as they could 
get the papers prepared for tliem, and asked the witness whether he had 
raade arrangements with the inspecter at San Diego to pass them when 
they were brought to that city. "And at that time," said the witness, 
"he told me who was going to be the guide, who would go down after 
them. He said that Jung Kim would. Jung Kim was his partner in the 
store there, and I was acquainted with him. And he showed me the 
photographs of thèse four Chinese, and told me to prépare the papers as 
soon as possible. I told him I didn't think it would hardly — that I 
couldn't prépare the papers right hère, that arrangements were not 
made, and that if they expected to bring their Chinese up right away 
they could bring them up, and I would see to preparing the papers later 
on. He said they would hâve to hâve some means of identification ; and 
in talking it over it was decided that the photographs would be used as 
a means of identification, and that the names of thèse Chinese would be 
written on the photographs. But he said, before he went any further, 
he would hâve to talîc with another man, and see whether or not they 
would want to bring them in before they had their papers ; and he said 
to corne and see him a couple of nights after that, and he would know 
whether he wanted to go in on that proposition, or wait until the papers 
were prepared." 

The next conversation had by Morse, according to his testimony, 
with Yick, was held at his store in the evening of August 12, 1911, and 
in relating that conversation the witness testified, among other things, 
as follows: 

"At this conversation on August 12th Sam Yick also asked me to make 
arrangements to hâve the inspecter from San Diego corne to Bakersfleld to 
make final arrangements for brlnglng the Chinese over. Afterwards, on the 
24th of August, Mr. A. G. Bernard, the inspector at San Diego, came to 
Bakersfleld. After his arrivai, at 8 o'clock in the evening of August 24th, Mi-, 
Bernard and I went to Sam Yick's store; at first only Bernard, Sam Yick, 
and œyself were présent, and ail that was said at flrst was to introduce 
Bernard to Sam Yick. Very shortly afterwards the défendant Jung Kim 
came in. Thereupon Sam Yick Introduced Mr. Bernard to .Tung Kim, and told 
Mr. Bernard that Jung Kim was the man he was going to send down, and 
he pointed out to him that one way of recognizing Jung Kim again was by 
reason of the faet that he had a double thumb on his right hand. Sam Yick 
then went on to say that, if ever it was necessary to send a message about 
the Chinese, they would be referred to as so many pièces of goods; he alsi. 
questioned Mr. Bernard about the number of immigration officers in San Diego 
and how they did the inspection of trains, and how many inspectors there 
were between San Diego and Bakersfleld. He also questioned Mr. Bernard in 
référence to where the soldiers were located at Tia Juana and below, between 
there and Ensenada, and asked If things were calm enough down there so 
that the Chinese could be brought through. He also inquired of Bernard the 
hest way to bring in the Chinese, and If it was likely that any of the other 
inspectors would be around at the wrong time and arrest the Chinese, and in 
case of this happening if he (Bernard) would be able to get them out. He told 
Bernard that ail arrangements were made with me, and that I would pay 
Bernard, and whatever he got he would get through me. At this conversation 
also, and whlle Mr. Bernard was there, Sam Yick stated that he didn't want 
to send photographs as a means of Identlflcation, as they were likely to get 
broken, and that it would be better to furnish some klnd of an identification 
card to show who the Chinese were, Instead of a photograph, and he said that 
he would Write the names of the Chinese on a slip of paper in Chinese 
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characters and wouTd hâve me wrlte the names on the slips In EngUsh to show 
Mr. Bernard who they were; thèse slips were to be furnished in duplicate, 
the originals to be sent to Bnsenada to the Ohinese, and the dupllcates to ba 
sent to Inspecter Bernard to be compared with the originals when the 
Chinese came over. Sam Yick sald thèse slips would be brought to me at my 
house the next night. On the nlght oi August 25th Sam Ylck and Jung Kim 
came to my house. I was then rooming in Kern, on Baker Street, what is now 
East Bakersfleld, at Mr. Giddings' house. Before they came I had raised the 
wlndow of my room about six inehes and placed Mr. Giddings outslde. It was 
probably about 8 o'clock in the evening when Sam Ylck and Jung Kim came. 
They told me that they had written four cards in Chinese characters, and 
sald that the names of the Chinese were Dock Yook, See Chew, Wah Sing, and 
Ah Sing. I took each pièce of paper as they named them, and above the 
Chinese characters I wrote thèse same names In Engllsh, and put my Initiais 
underneath the Chinese characters; they only had the original slips, and 
thèse I retumed to them after wrltlng on them the names in Engllsh and my 
initiais." 

As has been seen, the indictment allèges the conspiracy to hâve been 
entered into on the 24th day of August, 1911, being the day on which 
Inspecter Morse took Inspecter Bernard to Yick's store, and at which 
time Yick introduced to them the plaintiff in error Jung Kim as "the 
man he was going to send down" to guide the Chinamen f rom Mexico 
into this country. If the testimony thus given on behalf of the govern- 
ment was tfue (a question, of course, for the détermination of the 
jury), the officers of the law, instead of proceeding against the plaintiff 
in error Sam Yick for the attempted bribery of the inspector (with the 
best of motives, no doubt, but wrongly as we conceive), planned and 
induced him to enter into a scheme with them by which the Chinamen 
referred to in the indictment should be brought into the United States, 
and in the exécution of which scheme so concocted they were, accord- 
ing to the évidence, so brought. 

We see nothing in the f oregoing testimony of Inspector Morse, nor 
in any other évidence in the record, tending to show that the idea of a 
conspiracy originated with Sam Yick. Taking the testimony to be true, 
the crime he committed was the attempted bribery of the government 
inspecter to prépare false papers for the admission of Chinese persons 
not entitled to enter the country ; and the scheme which culminated in 
the conspiracy alleged in the indictment to hâve been formed on the 
24th day of August, 1911, by the plaintiffs in error and other persons 
to the grand jurors unknown was, according to the évidence, devised 
by the officers of the law, and had its origin in the letter of Inspector 
Morse, of date May 8, 1911, to his superior officer. And it was so con- 
tended in the court below on behalf of the plaintiffs in error, and, fur- 
ther, that the plaintiff in error Jung Kim was not a conspirator, but 
a mère employé of Sam Yick in the transactions in question. 

The first point hère made on behalf of the plaintiffs in error is that 
the instruction of the court below in respect to the fîrst of thèse mat- 
ters was erroneous and prejudicial to them; and, in the view we take 
of the case, it is unnecessary to state any other point relied upon for a 
reversai of the judgment. The instruction referred to is as follows : 

"The court further instructs you that the fact, If It be a fact, that govern- 
ment ofBcers Incited or alded défendants to commit the crime charged against 
them, if they did commit it, is no bar to a prosecutlon by the government. 
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The court further instructs you that persons engaged In a crimlnal con- 
spiracy, such as hère charged, may be held guilty of the crime, even though 
they were incited to it by government officers, or were actlng in the beliet 
that government officers or agents were co-operating with them, and notwith- 
standing the parties so engaged were depending upon such officers to pro- 
tect them from arrest, and to aid in carrying ont the objects of the consplra- 
ey. If, therefore, you flnd from the évidence, beyond a reasonable doubt, 
that there was a conspiracy between the défendants, as alleged In the Indlct- 
ment, and that the défendant Jung Klm commltted elther of the overt acts 
therein charged, it mil be your duty to find the défendants guilty, notwith- 
standlng officers of the government participated, if they did participate, in 
any of the acts commltted by défendants, or either of them." 

[1 ] It is, of course, not a matter for this court to say what conclusion 
the jury would or should hâve drawn from the testimony tending to 
show that the alleged conspiracy was first suggested by the officers of 
the law, and that they lured the alleged conspirators on to commit the 
necessary overt act or acts and thus consummate the alleged crime; 
ail of those matters being exclusively for the détermination of the jtiry. 
And while it may be true that the mère aiding of one in the commission 
of a criminal act by a government officer or agent does not preclude the 
conviction of the party committing the crime, yet where the officers of 
the law hâve incited the party to commit the crime charged and lured 
him on to its consummation, the law will not authorize a verdict of 
guilty. 

[2] The contention that the exception to the instruction was not 
sufficiently spécifie we think without merit. The distinct and only 
effect of it was to tell the jury that such inducement on the part 
of a government officer did not preclude the prosecution or conviction 
of the défendants. We are aware of the well-established rule that a 
gênerai exception to a charge which does not direct the attention of 
the court to the particular portion or portions of it to which objection 
is made raises no question for review by the appellate court; the rea- 
son being that the attention of the trial court should be drawn to the 
portion or portions complained of, to enable the court to correct any 
error that it should find had been made. Indeed, rule 22 of the trial 
court in the instant case expressly provides ; 

"Rule 22. Bills of Exceptions to Charge of Court, When and How Made. — 
The party exeepting to the charge of the court to the Jury must specify dis- 
tlnctly the several matters of law in the chaîne to which he excepts. Such 
matters of law, only, will be inserted in the bill of exceptions, and allowed by 
the court. Ail exceptions to the charge of the court to the jury shall be 
specifled In wrlting Immedlately on the conclusion of the charge, and handed 
to the court before the .lury leave the box. The bill of exceptions must be 
prepared in form, and presented to the judge withln ten days after verdict, 
and, in default thereof, the exceptions will be deemed waived." 

Now, turning to the record, we find it expressly declared in the 
minutes of the court as follows: 

"The requirements of rule 22 of practice of this court as to présentation of 
written exceptions to the judge's charge before the jury leave the box having 
been waived In open court by counsel for the respective parties, It is ordered 
that the instructions requested by défendants be and they are hereby re- 
fused, except In so far as the same may hâve been embodled in the instruc- 
tions glven by the court; and it Is further ordered that exceptions be and 
240 F.— 5 
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they hereby are tioted hereln to each and every of the Instructions glven by 
the court, and to the refusai of the court to glve each and eveiy of the In- 
struc-tlons requested by défendants, whlch the court refused to glve; where- 
upon, at the hour of 10:48 o'clock a. m., the jury retlred to consider thelr 
verdict." 

Among the instructions so requested and refused are the follow- 
ing: 

"The jury Is Instmeted that. If you flnd from the évidence that Inspecter 
A. P. Morse and Inspecter A. G. Bernard were accomplices or co-conspirators 
with the défendants In thls case, thelr testlmony ought to be viewed wlth 
(Ustrust, and thelr évidence as to the oral admissions of the défendants In 
thls case ought to be viewed wlth caution; and you are further Instructed, 
even if you flnd from the évidence that Inspecter A. P. Morse and Inspecter 
A. G. Bernard were accomplices or eo-consplrators wlth sald défendants, a 
conviction cannot be had on thelr testlmony alone, nnless they are corroliorat- 
ed by other évidence, whlch in Itself and wlthout the ald of thelr évidence 
tends to connect the défendant.^ wlth the commission of the offense charged in 
the indlctment; and the corroboratlon is not suffldent for a conviction If it 
mereily shows the commission of the Offense or the elrcumstances thereof. 
Section 1111 of the Califomla Pénal Code; also section 2061, subdivision 4, 
of the Califomla Code of Civil Procédure. 

"No conspiracy can exlst WlthOut at least two persons belng conspirators 
therein. One person cannot constitute a conspiracy. Therefore, If you flnd 
from the évidence that the acts charged by the government In the Indlctment 
to hâve been eommltted by the défendant Jung Klra were performed by sald 
défendant Jung Kim slmply as an employé, servant, or agent of the défend- 
ant Sam Tick, and were performed by sald défendant Jung Kim wlthout any 
common design, purpose, or understandlng on the part of sald défendant Jung 
Kim and said défendant Sam ïick, then I instruct you that sald défendant 
Jung Kim cannot be considered a conspirator with sald défendant Sam Ylck : 
and if you further flnd that the acts performed by Inspecter A. P. Morse and 
Inspecter A. G. Bernard were performed solely for the purpose of entrapping 
the défendants, and without any oommon design, purpose, or understandlng 
with said défendant Sam Ylck, or said défendant Jung Kim, and without any 
unlawful lnt«nt on the part of sald Inspecter A. P. Morse and said Inspecter 
A. G. Bernard, then I instruct you that said Inspecter A. P. Morse and sald 
Inspecter A. 6. Bernard cannot be considered as co-conspirators wlth sald 
défendant Sam Tick, and that it necessarlly follews that the proof of the 
commission of the conspiracy alleged in the indlctment Is reduced to one per- 
son, te wlt, Sam Ylclî, and that one person alone cannot form or constitute a 
conspiracy, even though you flnd that ail of the acts charged in the indlctment 
were done by the défendant, and you must return a verdict of acquittai as to 
both of the défendants. U. S. v. Newton [D. C] 52 Fed. 275, at page 280 and 
page 286." 

It is thus seen that the défendants requested the court to instruct 
the jury, among other things, that, if they should find that the govern- 
ment inspectors named in the testimony were accomplices or co-con- 
spirators with the défendants, their testimony should be viewed with 
caution and distrust, and the défendants could not be convicted uppn 
such tesitimony alone ; and, further, should they find that the défend- 
ant Jung Kim was a mère employé of the défendant Sam Yick, then 
Jung Kim cduld not be considered a conspirator, in which event, should 
they further find that the government inspectors mentioned performed 
the acts disclosed by the évidence solely for the purpose of entrapping 
the défendants and without any understandlng with either of the 
Chinamen, and without any unlawful intent on the part of either of 



CO-OPERATIVE RAW FUR OO. V. AMERICAN CREDIT INDEM. GO. 67 

the inspectors, then that there could be no conviction, whatever the 
évidence might show that Sam Yick did, since there could be no 
conspiracy without the participation of at least two persons. The 
court, according to the record that has been set out, refused to so 
instruct the jury, itself directed the entry of an exception on behalf 
of the défendants to the ruling, and, ta the contrary, in respect to the 
acts of the inspectors, distinctly instructed the jury in efïect that, if 
the government officers did instigate or induce the défendants to com- 
mit the offense alleged against them, it constituted no bar to the prose- 
cution by the government, to the giving of which latter instruction the 
court itself, according to the record, also directed the défendants' ex- 
ception thereto to be entered. 

We think that the attention of the court was by the proceedings 
above referred to, of necessity, called to the correctness of the in- 
struction given, and at the proper time excepted to, and that is hère 
assigned as error. In the récent case of Woo Wai v. United States, 
223 Fed. 412, 137 C. C. A. 604, we distinctly adjudged that it is against 
public policy to sustain a conviction for crime where the party or par- 
ties are induced to commit it by officers of the government who there- 
after ensnare and apprehend them in such commission. In addition 
to the authorities there cited in support of that conclusion, see, also, 
Taylor v. United States, 193 Fed. 968, 113 C. C. A. 543, decided by 
this court prior to the décision in Woo Wai v. United States, supra; 
United States v. Healy (D. C.) 202 Fed. 349 ; United States v. Jones 
(C. C.) 80 Fed. 513; United States v. Adams (D. C.) 59 Fed. 674; 
United States v. Whittier, Fed. Cas. No. 16,688, 28 Fed. Cas. 594. 

For the reason above stated, the judgment is reversed, and the case 
remanded to the court below for a new trial. 



CO-OPERATIVE RAW FUR CO. v. AMERICAN CREDIT INDEMNITT 00. 

(Circuit Court of Appeals, Sixtb Circuit. March 9, 1917.) 

No. 2894. 

1. Appeal and Eeeoe <S=>1053(5), 1059 — Haemless Ekbob— Failtjbe to Stbikb 
Evidence — Immatekial Evidence. 

In an action on a crédit Indemnlty bond, where plaintiffi alleged that de- 
fendant's agent had dellvered a rider to be pasted on the bond whicli 
would cover the partlcular loss for which the suit was brought, but whlch 
had been lost, the admission of defendant'a évidence that its agent had no 
authorlty to bind the company by such a contract, and the exclusion of 
plaintifTs évidence as to the agent's authorlty, was not prejudicial, where, 
tliough the court did not wlthdraw the évidence from the jury's consid- 
ération, he assumed in bis charge that the agent had authorlty to make 
the contract, and expressly submitted to the jury only the question wheth- 
er the clalmed rider was dellvered by the agent to plaintlff. 

[Ed. Note. — For other cases, see Appeal and E5rror, Cent. Dlg. §§ 4180, 
4208.1 

^=3For otber cases see same topic & KEîy-NUMBER in ail Key-Numbered JDlgests & Indexes 
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2. Tbiai, <S=3255(5) — Request fob Charge— Withdrawing Evidence. 

Where the parties were represented at the trial by counsel, it Is not 
error for the court to omit to wlthdraw imnraterlal évidence from the 
jury, where no request was made that it be withdrawn. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 633.] 

3. Appœal and Ebrob <S=263(3), 719(T) — Peeseevation of Gbounds of Re- 

view — Charge — Failube to Withdraw Evidence — Exception. 

The omission in the charge to wlthdraw Immaterlal testlmony from the 
considération of the jury will not be consldered on writ of error, where 
the charge was not excepted to for that reason, and no error was asslgned. 

[I3d. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1518, 
1525, 2975, 3490.] 

4. Appeal and Error ®=1033(3) — Haemless Error — Admission or Evi- 

dence — Evidence Favorable to Plaintiff in Eebob. 

Where plaintiff's amended déclaration, filed after the flrst trial had 
commenced, alleged that defendant's agent had delivered to plaintiffs a 
rider, to be pasted on the crédit Indemnity bond, which would cover the 
loss sued for, the admission at the trial on the amended déclaration of 
that part of the openlng statement of plaintiffs' counsel at the former 
trial. In which he stated that such a rider had been delivered, was favor- 
able, and not prejudlcial, to plaintiff. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4054, 
4055.] 

5. WlTNESSES ®=»406 IMPEACHMENT — INCONSISTENT STATEMENTS — OEIQINAL 

Fleading. 

At the trial on an amended déclaration, which alleged that defendant's 
agent had delivered to plaintiffs a rider, for their crédit Indemnity bond, 
which would cover the loss sued for. but which had been lost, and plain- 
tiffs' officer had testified that he had told counsel about the lost rider be- 
fore the original déclaration was flled, the original déclaration was ad- 
missible to contradlct that witness, and to show that the lost rider was an 
afterthought, bom of necesslty. 

[Ed. Note. — For other cases, see Witnesses, Cent Dlg. §§ 1276-1279.] 

In Error to the District Court of the United States for the East- 
em District of Michigan; Arthur J. Tuttle, Judge. 

Action by the Co-operative Raw Fur Company against the American 
Crédit Indemnity Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

Adolph Sloman, of Détroit, Mich., for plaintiff in error. 
Henry C. Walters, of Détroit, Mich., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge. Plaintiff below (plaintiff in error) 
was a dealer in raw f urs at Détroit. American Crédit Indemnity Com- 
pany insured against bad debts. Plaintiff declared on two indemnity 
policies (called "bonds") issued by the défendant to it. The déclara- 
tion showed that on December 24, 1910, it sold and shipped certain 
furs to one Annis, who afterwards became bankrupt. In the event of 
a recovery the amount was agreed upon. 

The term of the first bond was February 1, 1911, to January 31, 
1912, and the insurance was against actual loss sustained through the 

®=5For other cases see same topic & KEY-NUMBER In ail Key-Numberecî Digests & Indexei 



CO-OPERATIVE EAW FUR CO. V. AMERICAN CREDIT INDEM. CO. 69 

insolvency of debtors occurring during the term of the bond on sales 
of merchandise shipped and delivered during the term of the bond, and 
it was provided that the bond did not cover any loss occurring prier 
to the payment of the premium, nor any loss occurring after its ex- 
piration. It was, however, agreed by rider pasted on the bond that 
losses occurring during the term of the bond on goods sold, shipped, 
and delivered between December 15, 1910, and January 31, 1911, should 
be covered by the bond, if otherwise coming within its provisions. 

The Annis shipment was within the period covered by the rider, but 
the bond provided that notice of insolvency of a debtor must be given 
the défendant during the term of the bond and within 20 days after 
the insured received information, and if the information was received 
too late for notice before the expiration of the term, the notice might 
be given within 20 days after its expiration. Annis filed a pétition in 
bankruptcy February 21, 1912, of which notice was given February 
27, 1912. The term of the bond ended January 31, 1912. Clearly there 
was no liability under this bond. 

The bond carried a clause entitled, "Advantages of Subséquent 
Bond," reading: 

"In case this Company Issues to the Indemnlfled a new bond, and the premi- 
um therefor is paid prier to the expiration of this Bond, losses occurring dur- 
ing the term of the new Bond on sales of merchandise shipped and delivered 
within the twelve months next prier to the expiration of this Bond shall be 
covered and may be proveu under the new Bond. * ♦ • " 

The second bond was for the term February 1, 1912, to January 31, 
1913. It insured against loss occurring during the term of the bond 
on sales of merchandise shipped and delivered during its term, but 
carried a rider agreeing that covered losses occurring during the term, 
but after the payment of the premium, upon sales, shipments and deliv- 
eries made from February 1, 1911, to February 1, 1912, might be 
proved under the bond. This rider embodied the advantages quoted 
above. In other respects, however, the terms and provisions of the 
bond were to remain in full force and effect. Thèse and the rider 
could not include the Annis shipment. The new bond was not in any 
way a renewal or continuation of the first bond, but was a new and sep- 
arate contract, having no référence to the first, and there is no ambigu- 
ity in either, or in both read together. 

When the case came on for trial, counsel for plaintifï in his state- 
ment to the jury referred to an agreement between one Mullen, the 
agent of the défendant at Détroit, and one Slesinger, of the plaintiff 
Company, that the latter would be furnished with a rider to the second 
bond covering, as did the rider on the first bond, the shipment to Annis 
of December 24, 1910. Counsel stated, also, that within a few days 
after the agreement Mullen appeared with a slip of paper — ^the rider 
referred to — which was to be attached to the policy, "but was put 
away in the saf e and was lost, at least we hâve not been ablë to find 
it." Thereupon the court held, and rightly, that on the déclaration 
no cause of action appeared. The plaintiff was permitted to amend, 
and the case was continued for further proceedings. 
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The amended déclaration alleged that a rider, to be attached to the 
second bond, was furnished by Mullen to plaintiff in terms covering 
losses on goods shipped and delivered from December 15, 1910, to 
February 1, 1911, "Which rider bas become mislaid, or misplaced, but 
plaintiff expects to produce the same on the trial of said cause, or if 
unable to, to make proof of its contents." The effect of defendant's 
pleas and notice was a déniai of liability on the bonds, which included 
a déniai of the claim that another rider had been delivered, to be at- 
tached to and to become a part of the second bond. The case came on 
for trial on the issues tendered by the amended déclaration and defend- 
ant's déniais. The rider was not produced, but there was testimony 
(flatly contradicted) tending to show its contents and delivery. 

The court permitted défendant to offer in évidence, over objection, 
a contract between défendant and its agent limiting his authority, and 
showing want of it to bind his company by contracts not authorized. 
Plaintiff's offer of évidence (assumed hère to be compétent and of 
probative force), tending to show authority in the agent to contract 
for his company as alleged, was denied, over plaintiff's objection. The 
court, over objection, permitted the défendant to introduce the orig- 
inal déclaration as an admission against the claim, made by plaintiff's 
counsel in his opening statement at the abortive trial and alleged in the 
amended déclaration, that the rider in question was furnished to be at- 
tached to the second bond. Counsel for défendant was permitted, over 
objection, to offer the entire statement (covering 15 pages of the print- 
ed record) of plaintiff's counsel when the case first came on to be 
heard, including colloquies between court and counsel and the state- 
ment of ail the plaintiff expected to prove, including much — indeed, 
most of it — immaterial to the one issue submitted by the court to 
the jury : Whether or not the rider had been furnished. The reason 
this statement was permitted to be read by counsel for défendant was 
that counsel for plaintiff, in the examination of his witness Victor 
Slesinger, said: 

"When thls case came on foi" trial In thls court before a jury at a former 
ter m, our counsel In his opening statement bef ore that jury nrentioned the fact 
of that rider belng mlsslng." 

When the judge came to charge the jury, he told them the bonds 
were not complicated or difficult to understand ; that their terms re- 
quired careful reading, "but they are such as may be understood by 
persons connected or conversant with the business in connection with 
which the policies are used or sold" ; and that, if plaintiff was enti- 
tled to recover at ail, it was because of the alleged rider. He assumed 
that Mullen had authority, and he unequivocally and with emphasis di- 
rected the jury to consider the one question, which he charged them 
was the only question in the case: Whether the rider had been fur- 
nished or not. To avoid any possible misunderstanding, he said : 

"Now,' In order to make certain that you do dispose of thls case on just that 
very Issue, I hâve prepared and wlU hand you and you will take to your jury 
room thls wrltten question, which, as I say, Is the only question In thls case; 
Was a rider of the character elalmed by the plaintiff delivered by Mr. Mulleu 
to be attached to the second policy * • • ? If you find that the rider was 
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dslivered, you answer the question 'yes' and then you will return a verdict in 
favor of the plaintiff. * • * If you find that the rider was not delivered, 
then you ansvver 'no' and return a verdict in favor of the défendant, no cause 
of action." 

Upon answer in the négative, judgment was rendered for défendant, 
to which plaintiff prosecutes this proceeding in error. 

f1] Clearly enough, on the assumption by the court of the agent's 
authority, ail of the testimony one way or the other on that subject be- 
came irrelevant and immaterial. The défendant gained nothing by 
the introduction of the contract between it and its agent ; the plaintiff 
lost nothing by the exclusion of the testimony tending to show the 
agcDt's authority. We think it the better practice that such irrelevant 
testimony should be withdrawn from the jury's considération, lest 
there should, by any possibility, be some misunderstanding on their 
part as to the issues to be decided by them ; and for this reason we 
think the court might properly, in the charge or during the progress 
of the case, hâve told the jury to disregard ail that testimony. But, 
in view of the unequivocal, unmistakable, and reiterated way the court 
put to the jury the sole issue in the case, we think the plaintiff could 
not hâve been prejudiced because thèse matters were npt withdi-awn 
from their considération. 

[2] But, in any event, we think no error intervened because the 
court did not rule such matters out on his own motion. It may be 
that if the plaintiff were trying its own case, without counsel, the court 
might feel disposed to protect the plaintiff against its want of knowl- 
edge of proper practice in the trial of cases by advising the jury rela- 
tive to many things which ordinarily the court would not refer to in 
a charge when both sides were represented by counsel leamed in the 
law. In this case, however, it was the affirmative duty of counsel, in 
case the withdrawal of the évidence was thought désirable, to cal) 
the court's attention to the fact that under the sole issue presented ail 
testimony irrelevant thereto, through which the rights of his client 
might be prejudiced if it remained in the case, should be withdrawn, 
and, in case of an adverse ruling, to note an exception.^ 

[3] The charge not having been excepted to because of the omis- 
sion to withdraw that testimony from the jury's considération, and no 
error being assigned therefor, the omission in the charge will not be 
considered here.^ 

[4] And so it is with the statement complained of. We see no rea- 
son for its admission in évidence, even that part of it referring to the 
rider; but, as that made good plaintiff's claim of originally relying to 
some extent upon the rider, although it was not included in the original 
déclaration, that part of it could hâve donc the plaintiff no harm. Nor 
could those parts be to its in jury which were purely a statement of its 
claim. Those were only a répétition of that which plaintiff's counsel 

^ Alexander v. United States, 138 U. S. 353, 355, 11 Sup. Ct 350, 34 L. Ed. 
954, and cases clted. 

2 Isaacs V. United States, 159 U. S. 487, 491, 16 Sup. Ct. 51, 40 L. Ed. 229; 
Hardesty v. United States, 168 Fed. 25, 26, 93 C. C. A. 417 (O. C. A. 6). 
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miist have said to the jury in his opening statement on the final trial ; 
but the colloquies betvveen court and counsel and the matters having 
to do with Mullen's authority, became irrelevant under the court's 
charge. When, by the court's charge, the issues were narrowed to the 
one question of fact, it was then the duty of plaintiff's counsel to call 
the court's attention to such parts of the statement as presented ir- 
relevant issues. 

[5] For several reasons the original déclaration was properly ad- 
mitted in évidence. Slesinger testified that he had told his counsel 
about the lost rider before the déclaration was fîled. Yet the déclara- 
tion was silent as to that ail-important fact. It is true his counsel dwelt 
upon it in his original statement, but it is difficult to explain why coun- 
sel left it out of a déclaration otherwise carefully drawn. The infer- 
ence is that Slesinger did not tell his counsel about the rider until 
after the déclaration was filed. The déclaration tended to contradict 
Slesinger on a highly important subject, and to show that the lost rider 
was an afterthought born of necessity. It was admissible for both 
of thèse reasons, and was also in the nature of an implied admission. 
The authorities directly to the point are not as numerous as one might 
suppose, and on the gênerai subject are somewhat contradictory. How- 
ever, the admission in évidence of pleadings withdrawn and superseded 
by amended pleadings, for the purposes indicated, is justifîed, we think, 
upon sufficient grounds. Of course, matters contradictory, or show- 
ing motive, or by way of admission, are open to explanation, and 
should, with the explanation, be submitted to the jury. The question 
goes rather to the weight of évidence than to its admissibility. The 
décisions in the note " bear more or less directly on the subject. 

This discussion covers ail of the assignments of error, except a num- 
ber even less consequential. On the whole case, we are satisfied no 
réversible, if any, error intervened, and the judgment below will be 
affirmed, at the costs of plaintiff in error. 

3 Walser v. Wear, 141 Mo. 443, 463, 464, 42 S. W. 928; Ryan v. Dutton (Tex. 
Civ. App.) 38 S. W. 546; Starkweather v. Kittle, 17 Wend. (N. Y.) •20, ♦22; 
Estate of O'Connor, 118 Cal. 69, 50 Pac. 4 ; Galloway v. Kallway Co. (Tex. Civ. 
App.) 78 S. "W. 32; Stone v. Oook, 79 111. 424, 429; Meade v. Black, 22 Wis. 
•241; Younglove v. Knox, 44 Fia. 743, 749, 750, 33 South. 427; Barthel v. 
Crippen, 156 Mich. 20, 120 N. W. 15. 
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SOUTHERN Rï. CO. v. DERR. 

(Circuit Court of Appeals, Sixth Circuit. March 6, 191T.) 

No. 2836. 

1. Négligence ©=3 121(2) — Actions — Burden of Proof. 

Négligence caimot be inferred m'erely from the faet of disaster; the bur- 
den being on plaintiff to establlsh by proof tliat négligence did exist. 

[Ed. Note.— For otlier cases, see Négligence, Cent. Dig. §§ 218, 225, 271.] 

2. Masteb and Servant <&=>286(24) — Injuries to Servant — Action — Jurt 

Question. 

In an action for injuries received by a servant on tlie falling of a iDoller 
when a railroad rail used as a skid broke, tlie question whether tliere 
should liave been a careful inspection or test of the rail before using is 
for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Wg. § 1029.) 

3. Négligence iS=136(5) — Jury Question— Evidence. 

A case may net be submitted to the jury, wbere there is at most only a 
balanced probability that actionable négligence existed. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 282-284.] 

4. Master and Servant ®=>286(18j — Injuries to Servant — Actions — Evi- 

dence — SUFFICIKNCY. 

In a Personal injury action by the servant of a railroad company, hurt 
when a rail which he and others were using as a skid to transfer a boller 
from one car to another broke, évidence of tlie company's négligence held 
insufficient to go to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1023.] 

5. Master and Servant <S=32e5(G) — Injuries to Servant — Presumptions — 

Res Ipsa Loquitur. 

The raie that the doctrine of res Ipsa loquitur does not apply to actions 
by servants has no application to an action under the fédéral Emploj- 
ers' l.iabilitv Act (Aet Apri! 22. 1008. c. 149, 35 Stat. 65 [Conip. St. 191H. 
§S 8t)57-8065JJ, whlcli abolished the fellovr-servant rule. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §1 
8&S, 955.] 

6. MA.STER AND SERVANT ®=>26Ô(6) INJURIES TO SERVANT— ReS IPSA LOQUI- 

TUR. 

As a master Is bound only to exercise reasonable care for his servants' 
safety, the doctrine of res ipsa loquitur, while applying to actions under 
the fédéral Employers' Liability Act, cannot be carried to the extent that 
it is carried in a passenger's action against a carrier ; and whether it can 
aid a servant dépends upon the facts of the particular case, and hence 
will not, in an action by a servant for injuries received by the breaking 
of a railroad rail which was used as a skid, warrant a finding of the uras- 
ter's négligence, the accident not speaking for itself. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dîg. §§ 89.8, 
955.] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Action by William Derr against the Southern Railway Company, 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Bigests & Indexer 
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Judgment for plaintiff, and défendant brings error. Reversed and 
remanded for new trial. 

Caruthers Ewing, of Memphis, Tenn., for plaintiff in error, 
Jere Horne, of Memphis, Tenn., fo.r défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

DENISON, Circuit Judge. In an action brought by Derr, in the 
court below, against the railway Company, it appeared that Derr was 
employed by it to assist in transferring, from one car to another, a 
steam boiler which was being transported in interstate commerce. 
Jurisdiction rested upon the fédéral Employers' Liability Act. The 
two cars were set alongside each other, upon slightly diverging tracks, 
so that the cars were 3 feet apart at one end and 8 feet apart at the 
other. The defendant's foreman directed Derr and other laborers to 
take two pièces of ordinary 56-pound rail, which lay in a pile of used 
rails in the yard, and place them, as skids, upon the two cars, so as 
to slide the boiler across upon them. When the boiler was about 
midway, the rail with the longer span broke and Derr received the 
injury for which he sought to recover. Against defendant's objec- 
tion that there was no évidence tending to show négligence, the court 
submitted that issue to the jury, which found for Derr; and whether 
this ruling is correct is the only issue to be considered. 

The bill of exceptions contains ail the évidence; and the case is 
remarkably barren of the proof usual in such cases. The distance 
spanned by each rail does not appear. No witnesses compétent to 
speak expressed an opinion that such a rail was too small to carry 
this boiler, nor that it was in any degree likely to become unfit for 
that purpose because it had been used, nor that the présence of a sec- 
tion of such a rail in a pile in a yard indicated that it was likely to 
hâve been used to such an extent as to afïect in the least its ability 
to resist a breaking strain. One pièce of the rail, displaying the break 
itself as exhibited looking in one direction, was put in évidence and 
is a part of the bill of exceptions. The question, therefore, was wheth- 
er, from the fact that the rail broke, from the fact that it was a used 
rail, selected without very careful inspection, from looking at the 
broken end, and with the aid of only common knowledge as to what 
inferences might be drawn from thèse facts, the jury was authorized 
to find that there was négligence. 

[1-4] That négligence cannot be inferred merely from the fact of 
disaster is too firmly established as a gênerai rule to call for citation 
of authority, beyond a référence to Patton v. Railway, 179 U. S. 658, 
21 Sup. Ct. 275, 45 L. Ed. 361. The burden is on the plaintiff to 
establish, by proof, that négligence did exist. Whether any exception 
exists which justifies applying to this case the rule res ipsa loquitur, or 
any analogous principle, wilT be hereaf ter discussed. There was no 
oral évidence as to whether this rail had been used much or little. 
Such wear as appears upon the tread conveys to the ordinary man 
no safe indication as to the extent of use. It is a matter of common 
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knowledge that rails which hâve been used in one place are transferred 
and used in other places with safety for years, and that a 56-pound 
rail will carry a great weight. Track use of a rail may tend to cause 
crystallization or develop latent defects, so that it will be more un- 
saf e than a new rail to use as a skid ; or track use may demonstrate 
its soundness and freedom from latent defects, and so make it more 
suitable for this use than a new rail would be. Aided by proper tes- 
timony, a jury could judge which of thèse théories should be rightly 
applied in a particular case; without such testimony, it can only guess. 
So of inspection of such a rail to be used for such purposes. The 
standard of reasonable care may require that such a rail, before being 
devoted to such a use, should be looked at carefully, foot by foot, on 
ail sides, or should be sounded, foot by foot, or otherwise tested ; but 
we cannot think a jury may, without any évidence, infer the duty to 
make some such test from the mère fact that the rail has been used 
upon the track. Perhaps men of expérience might draw that inf erence ; 
the ordinary man cannot safely do so. 

Unless a rail of this size was too small for this use, or unless a rail 
might be unfit merely because it had been used, then there was no nég- 
ligence, unless the defect which caused the rail to break was of a char- 
acter which should hâve been discovered by such inspection as should 
hâve been made. It was for the jury to say, depending upon the 
character which is attributed to this rail, whether there should hâve 
been a careful and detailed inspection or test, or whether such super- 
ficial observation as the foreman actually gave was enough to satisfy 
the existing obligation. In either event, the next question for the jury 
would be whether the inspection so found to be due would bave dis- 
covered the defect. The break itself as shown on the rail, gives no 
help in answering thèse questions. Its peculiarities may or may not 
indicate that the defect could hâve been seen or ascertained by inspec- 
tion or test ; to a man of only ordinary knowledge, they indicate noth- 
ing upon thèse subjects. Without the aid of testimony, this, also, must 
be guesswork ; and a case may not be submitted to the jury where there 
is, at the most, only a balanced probability that the actionable negh- 
gence existed. Richards v; Mulford Co. (C. C. A. 6) 236 Fed, 677, 
C. C. A. and cases cited. 

It is not improbable that plaintiff may be able to produce évidence 
upon some or ail of thèse théories of négligence sufficient to take them 
to the jury; but we think the facts themselves do not make a prima 
facie case, nor authorize the necessary inference. 

[5, 6] We come now to the rule of res ipsa loquitur. It has long 
been established that, in actions by passengers against carriers, the oc- 
currence of an in jury (in the usual surroundings) made a prima facie 
case of négligence; while in actions by employés against carriers the 
rule was otherwise. Inasmuch as the fact that many accidents are 
caused by the négligence of a fellow servant, thus preventing the ac- 
crual of a right of action to the injured employé, was one of the rea- 
sons for holding that the maxim res ipsa loquitur was not applicable 
to an action by an employé, and inasmuch as this situation has now 
been changed by statute in actions under the fédéral Employés' L,ia- 
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bility Act, there îs strong ground for saying that the old décisions, to 
the efifect that the maxim can hâve no application in an employé's ac- 
tion, are not hère to be observed. We are quite content to assume the 
correctness of this position; but, when we concède that the maxim 
may apply to such an action, it by no means follows that it does ap- 
ply to the same extent and with the same force as in a passenger ac- 
tion. The distinction is obvious. Passenger actions involve a duty 
to exercise a very high degree of care, amounting almost to insurance, 
and the instances where the accident does not dépend upon some nég- 
ligence of the railroad or of some employé are so rare that a gênerai 
ruie may well rest upon the gênerai fact. In an employé's action, the 
défendantes obligation is only to use ordinary or due care to provide 
a safe place to work or proper instrumentalities and methods, and it 
must be admitted that an unknown, but considérable, fraction of the 
injuries to employés are either true accidents or assumptions of risk, 
or are proximately caused only by plaintiff's carelessness ; hence there 
is, in truth, no such comraon and dominant probability of négligence 
as in the passenger cases. We think we give the plaintifif in an em- 
ployé's case ail the benefit of the maxim to which he is entitled when 
we say that it may apply to aid him; but whether the event does 
speak, and what it says, dépend upon the facts of the particular case. 
The maxim and its reasons and the extent of its application were 
very fully discussed by Judge (later Mr. Justice) Lurton, speaking for 
this court in Cincinnati Co, v. South Fork Co., 139 Fed. 528, 532, 71 
C. C. A. 316, 1 L. R. A. (N. S.) 533. That discussion remains en- 
tirely satisfactory and unaffected, so far as we know, by any later au- 
thoritative décisions.^ Judge Lurton said (139 Fed. 533, 71 C. C. A. 
316, IL. R. A. [N. S.] 533): 

"Manifestly a presumption of négligence does not arise upon mère évi- 
dence of an Injury sustained. The inference loglcally as well as legally de- 
duclble is necessarily dépendent upon the nature of the accident, the sur- 
roundlng circumstances which characterlze It, and the relation of the par- 
ties. * * * Many accidents do not speak for themselves. The maxim 'res 
ipsa loqultur' does not, therefore, apply when the circumstances in évidence 
are of doubtful solution. * * • In other words, the presumption is one 
which arlses, not from the mère naked fact of an injury, but from the cir- 
cumstances which characterize the injury. * * • In each action for a 
tortlous injury the question as to what évidence wlll make a prima facie case 
of négligence and requlre an explanation from the défendant will dépend 
upon the nature and circumstances of the injury and the measure of care due 
from the défendant." 

Applying thèse principles to this case, and in the manner and for the 
reasons above stated, we think the plaintiff's proof failed to show a 
satisfactory, tangible, and substantial basis upon which the conclusion 
of négligence could be so supported that it would be an inference and 
not a guess. We hâve the less hesitancy in reaching this resuit, be- 
cause it seems clear that, upon a new trial, the parties will be able 

i See, aiso, Sweeney v. Erving, 228 U. S. 233, 239, 33 Sup. Ct. 416, 57 L. Ed. 
815, Ann. Cas. 1914D, 905; Lee Line Steamers v. Robinson (C. C. A. 6) 218 
ITed. 559, 563, 134 O. C. A. 2ST, L. R. A. 191tiU, 358. 
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to show facts and practices and trustworthy opinions which do not 
appear upon the présent record and which will clarify the issue and 
make it capable of deliberate and intelligent considération. 
The judgment is reversed, and the case remanded for a new trial. 



EEPUBLIC IRON & STEEL CO. v. HINES. 

(Circuit Court of Appeals, Sixth Circuit. Mardi 6, 1917.) 

No. 2897. 

1. TiîiAL <®=>296(6) — Instructions— CuEE uy Otheb Instructions. 

In au action agalnst an employer, wlio had not elected to come under 
tlie Ohio Worltmen's Compensation I>aw, so that under 102 Ohlo Laws, p. 
529, § 21 — 1, he was liable for injuries to an employé, caused by the nég- 
ligence of any of his employés, and could not rely on the défenses of con- 
tributory négligence or assumption of risk, errer In stating in the charge 
that the employé assumed no risk which, standing alone, might mislead 
the jury to believe that he did not assume the risk of injury not resultlng 
from the négligence of his employer or fellow servant, was harmless, 
where in the same paragraph there was an express référence to the em- 
ployer's négligence as necessary to recovery, and in the preceding and fol- 
lowing paragraphs the jury were expllcitly cliarged that plalntifC could not 
recover until he had shown by substantive évidence that défendant or his 
employés were négligent. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 709.] 

2. Masteb and Seevant <S=>286(4) — Injueies to Servant— Evidence— Négli- 

gence oF Masteb— Defectivb Appliances. 

In an action for injuries to a steel mill employé, évidence held sufficient 
to warrant submitting to the jury the question whether défendant was 
négligent in furnishing plalntiff with light caps for use In coverlng open 
molds after they had been filled. 

[Ed. Note. — Por other cases, see Master and Servant, Cent. Dig. § 1011.] 

8. Mastee and Servant ©=286(27) — Injuries to Servante-Evidence- Nég- 
ligence OF Master— Defective Method. 

In an action for injuries to a steel mill employé, caused by the spurting 
of hot métal from a mold, évidence held sufficient to warrant submitting to 
the jury the question whether défendant was négligent in not ùsiug aluinl- 
num in the mold to counteract the tendency to spurt. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1032.] 

4. Mastee and Servant <g=32S6(41) — Injuries to Servant — Evidence— Nég- 

ligence — Failube to Waen — Froximate Cause. 

In an action for injuries to a steel mill employé, évidence held to war 
rant submitting to the jury the question whether plaintiff was so inex- 
perienced that the master' s f allure to warn was négligence, and whether 
such failure proximately caused the Injuo'- 

[Ed. Note. — Por other cases, see Master and Servant, Cent. Dig. §§ 1046- 
1048.] 

5. Appeal and Eeeor ©=216(1), 263(3) — Peesenting Questions Below— 

Pailuee to Ciiabqe— Exception- Request. 

Défendant cannot object on appeal to the court's omission to înstruct 
the jury that failure to warn, to be actiouable, must hâve been the proxi- 
mate cause of injury, where he did not request such instruction, nor ex- 
cept to the charge for failure to contain it. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 1518, 
1525; Triai, Cent. Dig. §§ 627, 636.] 

âzsFor other cases see same toplc & KEY-NUMBQR in ail Key-Numbered Dlgests & Indexes 
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6. Triai. <S='296(3) — iNSTBtrcTioNS— Omissiow in CuAnaK— Cure bt Other 
Chakoe. 

In an action for injuries to an employé, where plaintlff alleged three 
grounds of négligence, and the court la its charge on two of theni ex- 
pressly required a flnding that the négligence, If any, was the proximate 
cause of the Injury, the omission of such express statement In the charge 
as to the thlrd ground of négligence, though in another paragraph the 
court had stated that plaintiflf contended that he was injured as a direct 
resuit of that négligence, whlch omission was not called to the trial court's 
attention, was harmless. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 709.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; John H. Clarke, Judge. 

Action by James Hines against the Republic Iron & Steel Company. 
Judgment for plaintilï, and défendant brings error. Alïirmed. 

C. A. Manchester, of Youngstown, Ohio, for plaintiff in error. 
Wm. R. Stewart, of Youngstown, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error, while employed 
on the platform of tlie pouring floor in one of the mills of plaintiff in 
error in Youngstown, Ohio, was severely burned by the spurting of 
molten steel from one of the molds, and on trial by jury, in an action 
to recover for such injuries, obtained verdict and judgment. We shall 
designate the parties as they stood below, and shall consider the as- 
signments of error in the order of their discussion in defendant's brief. 

[1] 1. The injury occurred September 27, 1913, while the Ohio Op- 
tional Compensation Law was in force. Défendant was eligible to the 
provisions of the act, but did not elect to come under it. Section 21 — 1 
of that act (102 Ohio Eaws, p. 529) makes the employer in such case 
liable to its employés for damages for personal injuries resulting 
from the négligence of the employer, or of its ofScers, agents, or em- 
ployés, and in terms éliminâtes as to such employer "the défense of 
the feilow servant rule, the défense of the assumption of risk, [and] 
the défense of contributory négligence." See Crucible Steel Forge Co. 
V. Moir (C. C. A. 6) 219 Fed. 151, 155, 135 C. C. A. 49; Brownell v. 
Sweeney (C. C. A. 6) 223 Fed. 513, 139 C. C. A. 58. Défendant re- 
quested no instruction upon the subject of assumption of risk. The 
court, on its own motion, charged that : 

"PlaintlfC assumed no risk in working on the platform provided by défend- 
ant, and you should not hold him responsible for the négligence of any em- 
ployé or for any négligence ou his part, and. If you flnd from the évidence 
that plaintiff was injured through the fault or négligence of a feilow work- 
man, the défendant is liable to him for such Injury," 

The instruction that the "plaintiff assumed no risk in working on 
the platform" was excepted to, and is criticized hère upoii the ground 
that, notwithstanding the statute, plaintiff did assume the ordinary 
risks and dangers of opération not resulting from defendant's négli- 
gence, and which plaintiff knew or should have known. 

<g=sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Standing alone, the statement that "plaintiff assumed no risk in 
working on the platform" might hâve misled the jury; but it did 
not stand alone. Not only did the paragraph of which it was a part 
itself contain express référence to the defendant's négligence as nec- 
essary to recovery, but at the close of the paragraph immediately pre- 
ceding that which contained the criticized instruction the jury was 
explicitly charged that plaintiff could not recover until he "has shown 
by substantive évidence that the défendant was négligent in some one 
or more of the three particulars" submitted as grounds of alleged nég- 
ligence; and, in addition, the paragraph containing this criticized in- 
struction was immediately followed by a still further and equally ex- 
plicit instruction that recovery could not be had if plaintiff has failed 
to prove that "the défendant was négligent in any of the three re- 
spects" referred to, or if défendant "has satisfied you that it was not 
négligent in any of the respects claimed." In considering the effect 
and meaning of the charge, ail of itsi éléments must be taken into ac- 
count; and to assume that under the instructions quoted the jury 
would understand that plaintiff did not assume the risks of ordinary 
and nonnegligent opération would be unwarrantably to question the 
jury's intelligence. The instruction was, to say the least, nonpreju- 
dicial. 

In the process of pouring, the molds were brought to the required 
place adjacent to the platform by means of a railway track located 
several f eet below the platform ; the molten steel being poured into 
the molds from a ladle containing several tons, carried by a crâne. 
The molds which were being fiUed at the time of the accident were of 
the open top type, 7 f eet or so in height, and with latéral dimensions of 
24 inches by 32 inches, the tops of the molds being slightly above the 
level of the platform. It was plaintiff's duty to place caps or covers 
upon tlie molds after the molten steel had been poured into them, 
and afterwards to chill the molds by turning water into them. At the 
time he was injured the molds had been filled, and plaintiff was in the 
act of preparing to turn on the water, when the molten métal spurted 
from the top' of one of the molds, causing the injuries in question. 
The grounds of defendant's alleged négligence submitted to the jury 
were: (1) The use of a cover which was too small and too light; (2) 
failure to use aluminum in the molds to quiet the boiling and prevent 
spurting; and (3) failure to warn plaintiff of the dangers incident to 
bis employment. As to each of thèse three allégations of négligence its 
submission to the jury is excepted to as unsupported by substantial 
évidence. 

[2] 2. The Caps. The spurting of métal from molds is due to the 
présence of gases in the molten métal. The object of the plate or cover 
is to chiil or "freeze over" the métal to prevent "bleeding," with re- 
sulting sponginess of the upper end of the ingot, which has to be 
sheared off. There was évidence that several large manufacturers 
used heavy covers of cast iron, sometimes weighing 300 to 400 pounds, 
the covers being wedged down tight ; that others used no covers at ail. 
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especially on large "open top" molds. Défendant used on the latter 
type of molds a soft steel plate, weighing only 25 to 35 pounds, and not 
f astened down ; the molds, however, were equipped for wedging down 
che cover. There was testimony that thèse small steel plates had a 
tendency to warp, not found in the heavy cast iron plates. Défendant, 
on its part, presented testimony that the light cap is fully as effective 
as a heavy one in preventing spurting, and indeed that actual explosion 
is avoided by noncapping ; also tending to show a more modem prac- 
tice in favor of the light, unfastened plate ; and, were the question 
to be determined on theoretical grounds alone, the proposition that 
greater protection, against explosion at least, is found in the use of 
heavy fastened plates, would perhaps not be highly persuasive. But 
there was direct testimony that the heavier cap is safer, and express 
testimony of witnesses of reasonable expérience in certain large plants 
that they never knew of an explosion, or of spurting enough to hurt 
any one, when heavy cast iron plates were used ; while there was tes- 
timony that "spurting," and the blowing ofï of caps from the large 
molds, frequently happened at defendant's plant, and that another 
workman had been hurt three weeks before plaintiff's injury by the 
blowing of the cap from a small mold. The évidence taken together 
failed to show conclusively that défendant, in using the lighter caps, 
was conforming to a practice prevailing generally among prudent 
manufacturers. It was at least consistent with a more or less expéri- 
mental departure from a former, and still more generally followed, 
practice. Taking into account the weight to be given the testimony of 
the various witnesses, both on theoretical and practical grounds, the 
testimony thus presented a question of fact, upon which reasonable 
minds might differ, whether or not défendant, in using the small and 
light caps, exercised due care for the protection of its employés. It 
was thus not error to submit the question to the jury. 

[3] 3. The Use of Aluminmn. Aluminum placed in small quanti- 
ties in the molds while being filled tends to quiet the 'Svildness" of the 
métal and the tendency to "spurt." Its use for this purpose was 
quite common. The quieting effect is said to be due to- its absorption 
of the gases in the "heat." Défendant had for a long time used alu- 
minum for this purpose. There was évidence, however, that it lef t a 
spongy-end upon the ingot that had to be sheared off, and some testi- 
mony that it had a deleterious effect upon the métal, at least for some 
purposes ; that silicon (which is much cheaper than aluminum) placed 
in the ladle had the same quieting effect as aluminum; that some 
customers, in ordering steel, specified the nonuse of aluminum; and 
<Jiat défendant had used silicon considerably in place of aluminum. 
Silicon was used in the heat in question. The spécifications for the 
product then being manufactured neither called for nor excluded alu- 
minum. There was no dispute over the proposition that the use of 
aluminum directly tended to reduce the danger of explosion and of 
-spurting. It also appeared that low carbon steel was more likely to 
"spurt" than high carbon, and there was testimony that the heat in 
question was low carbon. 
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Défendant had for a long time used aluminum in the making of 
good Steel. The testimony of its bad effect generally upon the prod- 
uct, and that silicon was as effective a déterrent of spurting, was not 
conclusive. Plaintifï testified that aluminum was used during ail the 
time he worked for défendant, except from about September Ist to 
September 27th (the date of the the accident), and that until the ac- 
cident there was no spurting or explosion within his knowledge. (The 
other workman, who was burned 3 weeks before plaintifï was hurt, 
did not work on the same "turn" with plaintiff.) It not only cannot 
ba said to appear conclusively that manufacturers generally had 
adopted or regarded silicon as a proper substitute for aluminum in ail 
cases, but it was open to conclusion that the more gênerai practice 
was to use aluminum, especially in pouring low carbon steels, unless 
where silicon was expressly specified. It was thus not error to sub- 
mit the question of due care as respected the nonuse of aluminum. 

[4] 4. The Failure to IVarn. Plaintiiï entered defendant's employ 
about 3 months before the accident. While he had worked 16 years in 
iron and steel mills, he testified that he had never worked around 
molten steel in molds, and gave testimony tending to show that before 
the accident he had no knowledge or information of the tendency of 
molten steel to spurt from the molds. His testimony as to defend- 
ant's failure to warn him of the attendant danger is undisputed. In- 
deed, the employé to whom plaintiiï was caused to report for work, 
and who (as pourer) worked with plaintifï on the platform, testified 
that he told plaintifï nothing about the likelihood of the mold's explod- 
ing or of the metal's spurting out on him; that the witness had seen 
the métal bubble out, "but did not think to tell him about that." 

In view of the testimony referred to, the contention that it was 
error to submit the question of failure to warn is without merit. 
Casey-Hedges Co. v. Oliphant (C. C. A. 6) 228 Fed. 636, 639, 640, 143 
C. C. A. 158. Whether plaintifï was familiar with the risk of métal 
spurting was a question for the jury. 

We are not impressed with the suggestion that the failure to warn 
could not hâve proximately caused the accident, because warning could 
not hâve prevented it, in the fact that plaintifï was several feet away 
from the mold at the time of the spurting, and in the act of turning 
on the water. 

[5, 6] In this coimection défendant criticizes the alleged omission 
to instruct the jury that failure to warn, in order to be actionable, musc 
bave been the proximate cause of the injury. There was no request 
for such instruction, and no exception to the alleged failure to so in- 
struct, and défendant recognizes that it is not in position to insist on 
that point. Denison v. McNorton (C. C. A. 6) 228 Fed. 401, 407, 142 
C. C. A. 631. But the point itself has no merit. In the instructions 
respecting both the matter of caps and the failure to use aluminum, 
proximate cause was expressly included as an élément of the right of 
recovery. In the actual instructions respecting the efïect of failure to 
warn the référence to proximate cause was omitted, but in the para- 
graph immediately preceding that instruction the court, in stating plain- 
tiflf's contention, included as an élément of that claim : 
240 F.— 6 
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"And that as the direct resuit of this failure oa the part of défendant to 
notify him of thls danger the plalntiff. recelved the Injuries of whlch he com^ 
plains in thls case." 

The failure to include thèse words in the following paragraph was 
doiibtless inadvertent, and they would no doubt hâve been added had 
attention been called to their omission. The omission was not preju- 
dicial. 

The judgment of the District Court is affirmed. 



LBAHY T. DETROIT, M. & T. SHORT LINB RT, 

(Circuit Court ot Appeals, Slxth Circuit. March 12, 1917.) 

No. 2Ô20. 

1.. NEGLIGENCE <S=5l — WHAT CoNSTITUTES. 

"Négligence" Is the failure to do what a reasonably prudent person 
would hâve done under the clrcunrstances, or the dolng of what such per- 
son under the existing circumstances would not hâve done. 

[Ed. Note. — For other cases, see Négligence, Cent. EMlg. § 1. 

For other définitions, see Words and Phrases, Slrst and Second Séries, 
Négligence.] 
:.'. Négligence <S=>121(2) — Prestjmption — Accident. 

The mère fact tliat injury has resulted does not establish négligence 
on the part of the alleged wrongdoer. 

[Ed. Note.— For other cases,' see Négligence, Cent. Dlg. §§ 218, 225, 271.] 

.:5. Négligence <g=»121(l) — Actions — Bubden of Peoof. 

A party charglng négligence as the ground of action has the hurden 
of proving It. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 217, 220, 224, 

227.] 

4. Trial <@:=>178 — Motions for Dibected Vebdict— Disposition. 

In disposing of motions to direct a verdict, the trial court cannot weigh 
the évidence, but must take that vievv which Is most favorable to the 
party against whom the motion Is made, and, if in such case reasonable 
men may honestly draw différent conclusions, the motion must be denled. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 401-403.] 

5. Railkoads <®=»350(1) — Ceossinq Accidents — ^Actions — Evidence) — Jubt 

Question. 

In an action for the wrongful death of plalntlffs intestate killed when 
struck by one of défendants cars at a highway crossing, évidence of de- 
fendants négligence held insutBcient to carry the case to the jury. 

[Ed. Note. — Vor other cases, see Railroads, Cent. Dig. § 1152.] 

In Error to the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John H. Clarl<e, Judge. 

Action by Mary A. Leahy, as administratrix of the estate of Ger- 
trude Helen Delaney, against the Détroit, Monroe & Toledo Short 
Une Railway. There was a judgment for défendant, and plaintifï 
brings error. Affirmed. 

G. W. Ritter, of Toledo, Ohio, for plaintiff in error. 

G. D. Welles, of Toledo, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and EV- 
ANS, District Judge. 

<g=5For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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EVANS, District Judge. This litigation resulted from a déplorable 
accident which occurred at the intersection of the defendant's track 
and the Matzinger road, near the city of Toledo. The track ran 
north and south and the road east and v/est, crossing at right angles. 
Three sisters were instantly killed. One of them was Gertrude Helen 
Delaney. The plaintiff was appointed administratrix of her estate, 
and began this action in the court of common pleas of Lucas county, 
from which it was removed to the court below upon the pétition of 
the défendant, which is a Michigan corporation. 

Omitting certain allégations which were struck out of the pétition 
because held to be immaterial, the basis of the plaintiflf's claim for 
damages resulting from the death of her intestate is stated in the péti- 
tion as follows: 

"Plaintiff says that, at the tlme sald electric car ran Into and colllded with 
said automobile, sald electric car was negligently belng propelled by défend- 
ant at a high and dangerous rate of speed, to wit, In excesa of 35 miles an 
hour, and that défendant negligently failed to give said décèdent proper and 
sufficlent wamlng, or any warning, of the approach from the south of said 
car that so ran Into and coUided with said automobile, and that sald défend- 
ant negligently failed to give to the driver of said automobile proper and 
sufflcient warning, or any warning, of the approach from the south of sald 
car that so ran Into and colllded with sald automobile. 

"Plaintiff says that the death of said décèdent was caused directly and 
proximately by the said négligence of the said défendant." 

The défendant by its first défense put in issue each of the alléga- 
tions above set forth. 

After the testimony had ail been heard, the défendant moved the 
court to arrest the évidence from the jury and direct a verdict in its 
favor. This motion was sustained, the verdict and judgment were en- 
tered accordingly, and the plaintiff brought the case hère. The vital 
question thus presented is whether the évidence was sufficient to show 
négligence on the part of the défendant. 

[1-3] The settled définition of "négligence" is that it is "the failure 
to do what a reasonable and prudent person would ordinarily hâve 
done under the circumstances of the situation, or doing what such a 
person under the existing circumstances would not hâve done." Rail- 
road Co. v. Jones, 95 U. S. 441, 24 L. Ed. 506; The Nitro-Glyccrine 
Case, 15 Wall. 536, 21 L. Ed. 206. 

In the latter case (15 Wall. 537, 21 L. Ed. 206), the Suprême Court 
also said: 

"The mère fact that injury has been caused Is not sufficlent to hold" one 
accused of négligence. "Xo one Is reaponsible for injuries resulting from un- 
avoidable accident, whilst en;?aged In a lawful business. A party charging 
négligence as a ground of action must prove it. He must show that the de- 
fendant, by liis act or by his omission, has violated some duty Incumbent upon 
him, which has caused the injury complained of." 

Indeed, the clearly established rule in such cases is that the onus 
is on the plaintiff. 

[4,5] With thèse well-settled propositions in mind, we approach the 
considération of the question whether the learned trial judge was 
correct in holding that plaintiff's allégations of négligence had not been 
established by the testimony. 
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It was conceded that the défendant operated a trolley Une of railway 
between Toledo, Ohio, and Détroit, Mich., and that for operating and 
propelling its cars it used electricity as its motor power. 

The intersection of defendant's track and the Matzinger road was 
in the open country. There was only one dwelling house in the im- 
médiate vicinity, which was a f rame house located along the west side 
of the defendant's track and about six feet from its west rail. It faced 
north, and its front was 51 feet from the Matzinger road. West of 
the dwelling and appurtenant to the premises were a cider mill and 
two bams, the last of the latter being about 300 feet west of the in- 
tersection. There were also a number of trees on the premises, and 
the danger of approaching the intersection from the west was in- 
oreased by the présence of thèse structures and the trees near the 
south side of the road. 

Frederick P. Leahy, a résident of Toledo, owned and operated a 
Ford automobile. In the afternoon of Sunday, July 6, 1913, he took 
bis brother-in-law and three of his wife's sisters ashis guests for a 
ride in his automobile. The brother-in-law sat with him and to his 
right on the front seat, and the three sisters sat on the rear seat ; plain- 
tiff's intestate sitting between the other two. The automobile, mov- 
ing along the Matzinger road, approached the intersection from the 
west. Leahy did not stop the automobile, but did lower its speed and 
decrease its power as it came near the defendant's track at the cross- 
ing. He testified that he looked and listened before doing so, and 
that he did not then see nor hear the approach of any car from the 
south; but he drove the automobile upon the defendant's track, and 
before it had passed entirely over the track the automobile was struck 
near its rear axle by one of defendant's cars which rapidly approached 
the intersection from the south, and the three young women were 
thereby killed — -one of them being the plaintiff's intestate. When the 
automobile approached the track at the intersection its top was thrown 
back. It was going at a speed of about 10 miles an hour. The driver 
of the automobile had shortly before seen one of defendant's cars 
go northward. When he first saw the car that struck him, it was 
within a short distance of him, probably alongside the dwelling house, 
and the car was then running rapidly, probably 20 or 25 miles an hour, 
and could not hâve been stopped in time to avoid the collision. 

There was évidence showing that, if a person was located near the 
center of the Matzinger road at a point 10 feet west of the crossing, 
there was no obstruction which could, if he looked, prevent his see- 
ing at least 310 feet soutliwardly along tlie defendant's track ; and 
that, if he was located at a distance of 15 feet west of the intersec- 
tion, there was no obstruction which could prevent his seeing at least 
150 feet south wardly along the track. There was évidence tending 
to show that before the car collided with the automobile its whistle 
had been sounded in the usual way of two long and two short blasts 
at the usual place about 900 feet south of the crossing; that a similar 
signal was blown about 150 feet from the crossing; and that the driv- 
er of the automobile, who is the husband of the plaintifï and the 
brother-in-law of her intestate, had previous knowledge that the de- 
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fendant operated an electric railroad and that there was an alarni 
signal bell at the intersection. 

There was also évidence tending to show that several years before 
the accident the défendant had installed an electric signal alarm Sys- 
tem known as the Hoschen bell, which was operated by means of a 
block called a cut-in generator; that by this device, when a car runs 
over the block, the impact causes the signal bell, wherever located, to 
ring and to continue ringing until after it has been passed by the car 
which caused it to begin; that in this instance the block was located 
at least 1,300 feet south of the crossing; that this System of alarm 
bell signais is used by défendant; that it is regarded as the most 
useful and effective means of signaling for crossings ; that it is used 
by many trolley lines; that the System was, at the time of the acci- 
dent, in good repair ; that when the defendant's car which struck the 
automobile passed over the block it caused the bell at the crossing to 
begin to ring; that it did then begin to ring; that it did so continu 
ously until after the accident ; that it vl^as ringing at the time the auto- 
mobile approached the crossing and when it was driven upon defend- 
ant's track; that the motorman on defendant's car, after seeing that 
the driver of the automobile intended to drive it upon the track, when 
the car was a short distance away, endeavored to stop his car, but 
could not do so because he was too near the automobile when it came 
upon the track in front of the car; that the car was being run at 
about its ordinary speed for that point, namely, about 25 miles per 
hour, until the motorman saw the danger and tried to avoid it; and 
that défendant had no gâte nor watchman at the crossing because it 
had installed the electric alarm signal System instead, and regarded it as 
better. 

There was évidence showing that at the crossing and facing the west 
there was a large diamond-shaped sign with the words thereon, "Look 
out for the Cars — Railroad Crossing" ; that this sign was on a pôle 
about 10 feet high; that there was nothing to prevent passengers in 
the back seat of the automobile f rom seeing that sign ; that there was 
nothing more to obstruct the view of or prevent the hearing by per- 
sons in the back seat than there was of those in the front seat of the 
automobile; and that nothing was said to the driver of the automo- 
bile by plaintiff's intestate to the efïect that the bell was ringing and 
that the driver should look out. 

In this summary of the testimony we hâve taken the view of it 
which is most favorable to the plaintiff, and none of it was in any 
essential respect contradicted. It should be stated, however, that the 
driver of the automobile testified that he listened, but did not hear, 
the bell ringing until after he had driven upon the track. Many wit- 
nesses, including some of those called for the plaintifï, having ex- 
plicitly testified that, in fact, the bell was ringing, plaintiflf's counsel, 
answering an inquiry from the court, in efïect stated that he did not 
intend to contest that point further. Accepting this, the court charged 
the jury that it was entirely undisputed that the IdcII was ringing a 
considérable time before the accident,, and no exception appears to 
hâve been taken to that part of the charge. 
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This being the situation, the questions présentée! by the motion to 
direct a' verdict for défendant were neither complex nor difficult. 
They must, nevertheless, be considered in subordination to the well- 
settled rule that in disposing of motions to direct a verdict the trial 
court cannot weigh the évidence, but must take that view of it which 
is most favorable to the party against whom the motion is made, and 
deny the motion if the évidence, when thus viewed, will warrant the 
conclusion that fair-minded men might honestly drawr différent con- 
clusions therefrom. Marbury v. 111. Cen. R. Ce, 176 Fed. 9, 99 C. 
C. A. 483, and cases cited ; Carolina, etc., R. Co. v. Stroup, 239 Fed. 
75, C. C. A. , decided by this court February 6, 1917. 

The plaintiff in her pétition distinctly charged the défendant with 
négligence in three respects: First, that when the collision occurred 
the défendant was negligently 'operating its car at a high and danger- 
ous rate of speed, namely, 35 miles an hour; second, that it failed to 
give décèdent proper and sufficient warning of the approach from 
the south of the car that struck the automobile; and, third, that it 
failed to give the driver of the automobile proper and sufficient or 
any warning of the approach from the south of its car which coUided 
with the automobile. The burden rested upon the plaintifï to estab- 
lish by a prépondérance of the testimony at least one of thèse spécifica- 
tions of négligence. The évidence upon thèse varions phases of the 
négligence charged when viewed in a light most favorable to the plain- 
tiff must be subjected to the test to which we bave referred, viz. 
whethèr fair-minded men, in considering it, would probably hâve 
reached différent conclusions upon the question of whether the de- 
fendant had done anything which an ordinarily prudent man would 
not bave done under the circumstances, or whether the défendant had 
omitted to do anything which an ordinarily prudent man would hâve 
done under the circumstances. The uncontradicted testimony was that 
the car was running at about its usual speed when it approached the 
crossing. As the intersection was in the open country, we think the 
court below, in view of the évidence, was justified in concluding, as 
matter of law, that the rate of speed of the car was not improper. 
And there was neither claim made nor testimony offered by the plain- 
tiff that defendant's motorman, after discovering the automobile upon 
the track in front of the car, had failed to do ail that he reasonably 
could bave done to avoid the accident. 

The uncontradicted évidence wàs that the usual whistle signais were 
given and repeated by the motorman on the car at the places where 
they were usually given. The évidence was not contradicted that a 
plainly legible and visible sign was placed at the crossing on a board 
which was fastened to a pôle about ten feet high, and which wamed 
ail persons that there was a railroad crossing, and to look out for the 
cars. While there was neither gâte nor watchman at the intersection, 
it is not disputed that the défendant, several years previous to the 
accident, had installed as a substitute for them an electric alarm bell, 
designed to begin ringing when an approaching car was 1,300 feet 
away, and to continue to ring until the car had passed the intersection. 
This System was extensively used by trolley lines and was regarded 
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as the best and most reliable mode of attracting the attention of ail 
persons approaching such crossings, inasmuch as, when it started ring- 
ing, tiie bell continued loudly to proclaim a warning to ail persons who 
were approaching the intersection until the approaching car had passed. 
The question was whether ail this was what a reasonably prudent man 
would hâve done under the circumstances. And not only was there 
an installation of this alarm bell, but the proof was uncontradicted that 
the bell was ringing before, at the time, and after the collision of the 
automobile with defendant's car. In thèse circumstances, we are of 
opinion that only one conclusion could hâve been reached by fair- 
minded men when considering the évidence, and that conclusion would 
be that, though the décèdent and the driver of the automobile might 
not in fact hâve heard the ringing of the bell, and might not, in fact, 
hâve seen the car before the automobile got upon the track, neverthe- 
less that the plaintifï had entirely failed to prove the négligence she 
had charged in her pétition. We are of opinion tliat there was no 
other conclusion that could properly bave béen reached by the court 
below, and that, in directing a verdict for the défendant, no error was 
committed. 

The defendant's second défense was that the plaintifï's intestate had 
contributed to her injuries by her own négligence in the various re- 
spects specified in the answer. As what we hâve said disposes of the 
case, we need not consider any of the questions arising upon this dé- 
fense. 

Various other errors were assigned by the plaintifï and hâve been 
considered, but it will serve no useful purpose to discuss thera. 

The judgment is affirmed, with costs. 



SWISS BANKVERBIN v. ZIMMERMANN et al. 
(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 103. 

1. Trial <S=142 — Questions fob Juey — Inferences from Writings. 

Where, trom numerous letters and cable messages exchanged between 
the parties, différent Inferences might be drawn as to whether the original 
Instructions to défendant to apply the proeeeds of drafts indorsed by 
plaintifC to the payment of sight drafts in plaintifE's favor had been modi- 
fled, so as to authorize défendant to crédit the proeeeds of the indorsed 
drafts to the gênerai account of the drawer of the slght drafts, and there 
was a dispute as to whether plalntiff's agent told the défendant, before 
the last instructions had been received, that the sight drafts had been 
returned, the question was for the jury, and not for the court. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 337.] 

2. Evidence <@=>275 — Deci-abations of Agent — Knowledge of Principal. 

Where défendant had received drafts indorsed by plaiiitiff, with instruc- 
tions to apply the proeeeds to the payment of sight drafts drawn by plaln- 
tiff, but refused to aecept the former because they were Indorsed by plain- 
tifC without recourse, in determlning whether the subséquent correspond- 
ence between the parties, as resuit of which drafts indorsed by plaintiff 

(gssKor other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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wîthout restriction were sent to défendant, modlfled the original Instruc- 
tions, so as to authorize défendant to crédit the proceeds of the new 
drafts to the gênerai account of the drawer, Instead of to the payment of" 
the sight drafts, a statement by plalntiff's agent, who presented the slght 
drafts, that they had been returned to plalntiff, can be consldered, though 
it was not known to plaintiflf. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 1057.] 

3. Appeal and Berob «=>719(5) — Questions Pbesented — Erhob Not Assign- 

BD — "Plaiit Erbob." 

Error in excluding that statement from the jury's considération, unies» 
it was known to plalntiff, was a "plaln error," which the Circuit Court 
of Appeals can notice without assignment, under Circuit Court of Ap- 
peals. Second Circuit, Rule 11 (150 Fed.xxvii, 79 C. C. A. xxvii), especial- 
ly where it was fully presented to and consldered by the trial court. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 2974, 
3490.] 

4. Tboveb and Conversion <@=>22 — Proceeds of Dbaft — Liaeilities of 

Party. 

Plaintlfif's clalm agalnst défendant for the conversion of funds remltted 
to cover a slght draft, and agalnst the drawer of the slght draft, are dif- 
férent claims, not creating the relation of principal and surety betweeu 
défendant and the drawer of the drafts, so that a recelpt in settlement 
of the latter clalm Is no défense to an action on the former. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dlg. §§ 
152-162, 167-169.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Leopold Zimmermann and others against the Swiss Bank- 
verein. Judgment for plaintiffs, and défendant brings error. Revers- 
ed, and remanded for new trial. 

Alexander & Green, of New York City (Charles W. Pierson and 
Campbell Locke, both of New York City, of counsel), for plaintiff in 
error. 

Engelhard & Pollak, of New York City (Walter H. Pollak, of New 
York City, of counsel), for défendants in error. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an action treated in the court below 
as brought by Zimmermann & Forshay, bankers of New York City, 
against the Swiss Bankverein of London, to recover damages for the 
conversion of five French drafts, the property of the plaintiffs, on the 
Banque Franco-Américaine of Paris, for 25,000 francs each, dated 
February 15, 1910, and payable 90 days after acceptance. It arose out 
of the following facts: 

February 21, 1910, Uhlfelder, Thompson & Co., in New York, wrote 
to the défendant, Swiss Bankverein, in L,ondon, England, the follow- 
ing letter : 

"Swiss Bankverein, London, E. C, England — Dear Sirs : We beg to advise 
that we are remlttlng you through Messrs. Zimmermann & Forshay Fcs. 
125,000 90 days sight, drawn on the French-American, Paris, which please sell 
■it best unless we arrange otherwise by cable. Please note that we ha.ve 

(Ê=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeats & Indexe» 
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drawn against this remittance £4,927-/- to the order of Messrs. Zlmraermann 
& Forshay, whlch please honor on présentation. The flrst of thèse bills hare 
been sent for acceptance to the drawees. 

"Yours truly, Uhlfelder, Thompson & Co. 

"D. GG. Levieh. 
"P. S. Since tbe above-mentioned draft has been aecepted as under date of 
February 28th you wUl hâve to allow us Interest for the days run ofC." 

March 7, 1910, the défendant, Swiss Bankverein, wrote to Messrs. 
Uhlfelder, Thompson & Co. the following letter : 

"Messrs. tlhlfelder, Thompson & Co., New York — Dear Sirs: We duly re- 
celved your favor of the 21st ulto., and as advised, hâve received blUs for 
Fcs. 125,000 90 d/s. on Paris, against whlch you hâve drawn on us check 
for £4,927. This latter check was presented to us by the London County & 
Westminster Bank, wlth the above drafts attached. As thèse drafts were In- 
<lorsed by Messrs. Zimmermann & Forshay 'without recourse,' we regret that 
we were unable to negotlate them, and must ask you to consult us in future 
wben intending to send us such remittances. We cabled you on Saturday : 
'Wlth référence your letter dated 21st Feb., cannot negotiate Indorsed 
by without recourse,' whlch we hereby confirm, and in reply thereto you 

cabled us: 'Zimmermann & Forshay are withdrawlng "without recourse" pay 
draft' To whlch we replied : 'Will pay after hâve received for your ac- 
count properly indorsed drafts,' whlch we also beg to confirm, 

"Swiss Bankverein. 

"X. CastelU." 

March 7, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the following cablegram: 
"Will pay after hâve received for your account properly indorsed drafts." 

March 5, 1910, the plaintiffs, Zimmermann & Forshay, sent to the 
défendant the following cablegram: 

"We withdraw our mention 'without recourse' one hundred twenty-flve 
thousand (125,000) francs Paris, will send next week properly indorsed copies." 

March 8, 1910, Zimmermann & Forshay wrote to the défendant the 
following letter, received by the défendant March 19, 1910: 

"Swiss Bankverein, London — Dear Sirs: With référence to Messrs. Uhl- 
felder, Thompson & Co.'s draft for £4927 on your good selves, whlch was re- 
fused payment for the reason, 'Refer to drawer,' we, after having communl- 
cated with the drawers, cabled you on the 5th Inst., as foUows: 'We with- 
draw our mention "without recourse" one hundred twenty-flve thousand 
(125,000) francs Paris, will send next week properly indorsed copies,' whlch 
we hereby confirm. We inclose herewith five (5) thirds of exchange of twenty- 
flve thousand (25,000) francs, each, at nlnety (90) days' sight on the Banque 
Franco-Américaine, Paris, regularly Indorsed by us. We trust that this will 
place the matter in order. 

"Yours very truly, Zimmermann & Forshay." 

March 9, 1910, the plaintiffs wrote to the défendant the following 
letter : 

"Swiss Bankverein, London — Dear Sirs: With référence to our letter of 
yesterday we beg to Inform you that we expected to receive the thlrd of ex- 
change In time to mail them for the S/S Lusitania, but owing to one of the 
officers of the company who issued thèse drafts being out of town, we were 
unable to do so. We, therefore, inclose them herewith, together wlth our said 
letter of yesterday. 

"Yours very truly, Zimmermann & Forshay." 



90 240 FEDERAL KEPORTBB 

March 19, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the following cablegram: 

"Hâve recelved from Zimmermann Fcs. 125,000 Frambanl-^are awalting 
instructions." 

March 21, 1910, Uhlfelder, Thompson & Co. sent to the défendant 
the following cablegram, which was received by défendant on the same 
day: 

"Please crédit our account for francs." 

March 21, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the following cablegram, which was received by them on the same 
day: 

"F. 125,000 Indorsed by Zimmermann & Forshay. Cannot nesotlate for 
.VOUE a/c unless Instructed. Zimmermann & Forshay." 

March 21, 1910, the plaintiffs sent to the défendant the following 
cablegram, which was received by défendant on the same day: 

"Refer to our letter of the 8th Inst, crédit account of Tomebell (L e. TOl- 
felder, Thompson & Co.) proceeds Fcs. 126,000." 

March 22, 1910, the plaintiffs wrote to the défendant the following 
letter, which was received by the défendant March 29, 1910 : 

"Swlss Bankverein, London — Dear Sirs: We beg to Infprm you that upon 
the request of Messrs. Uhlfelder, Thompson & Co., of this clty, we cabled you 
yesterday, as follows: 'Refer to-our letter of the 8th inst., crédit account of 
Tomebell proceeds Fcs. 125,000,' which we hereby conflrm, and trust that the 
matter will now be in order. 

"Yours very truly, Zimmermann & Forshay." 

April 18, 1910, Uhlfelder, Thompson & Co. sent to the défendant 
the following cablegram : 

"Refer to your letter of 7th March. Hâve you pald our draft for £4000 
£900 27 Zimmermann & Forshay clalm unpaid. Why unpaldî Telegraph tm- 
mediately." 

April 19, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the following cablegram : 
"Drafts not re-presented." 

April 19, 1910, Uhlfelder, Thompson & Co. sent to the défendant the 
following cablegram : 

"Refer to your telegram of 19th tabe up draft from L'don Cty & West- 
minster Bk." 

April 19, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the following cablegram: 

"Cable recelved, we reply that your crédit balance Is £1,600, remit by tele- 
graph." 

April 20, 1910, Uhlfelder, Thompson & Co. sent to the défendant 
the following cablegram : 

"Pay liondon County & Westminster Bank, Ltd., for account of Zimmer- 
mann & Forshay, New York, about balance of account. Telegraph amount — 
send statement of account." 
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April 20, 1910, the défendant sent to Uhlfelder, Thompson & Co. 
the f-oUowing cablegram : 

"Refer to your telegram of 20th. Hâve pald London County £2,000." 

Ail the foregoing facts are stipulated, and we corne now to a further 
fact which is disputed. The Swiss Bank says that upon receipt of the 
thirds of exchange of the French drafts March 19th, and before it 
cabled to New York for instructions, it applied to the London County 
& Westminster Bank to re-present the sight draft and were answered 
that it had gone back to New York. The plaintiffs deny this. There 
is no évidence whatever of bad faith on the part of either the Swiss 
Bank or Zimmermann & Forshay, and we think there is none on the 
part of Uhlfelder, Thompson & Co. Zimmermann & Forshay did net 
actually intend that the proceeds of the French drafts should be ap- 
plied to the gênerai crédit of Uhlfelder, Thompson & Co., altliough 
it could well be found that the Swiss Bank did so, supposing that 
such was the intention of Zimmermann & Forshay. 

The complaint is capable of being read either as for breach of the 
Swiss Banii's promise to accept the sight draft upon receiving the 
French drafts with an unrestricted indorsement or as for damages 
for conversion of the drafts. The trial judge submitted the cause to 
the jury as one for conversion; that is, for payment by the Swiss 
Bank of the proceeds of the French drafts belonging to the plaintiffs 
to Uhlfelder, Thompson & Co. without authority and in violation of 
the bank's implied contract to return the drafts to the plaintiffs if u 
did not pay the sight draft. We think the liability of the défendant 
in either case would be the same. Its défense does not dépend directly 
upon négligence of the plaintiffs, but upon the proposition that, wheth- 
er they intended to do so or not, they did, by their written communi- 
cations and their conduct, change the original understanding as to the 
French drafts and direct the défendant to pay over their proceeds to 
the gênerai crédit of Uhlfelder, Thompson & Co. Obviously, if this 
is made out, there can be no liability upon the défendant to pay over 
again. 

[ 1 ] The plaintiffs contend that on the foregoing state of facts, the 
trial judge could rightly hâve directed the verdict in their favor. We 
do not concur in this at ail. The French drafts were the property of 
Zimmermann & Forshay and indorsed by them. They, as well as Uhl- 
felder, Thompson & Co., intended them to protect the Swiss Bank in 
paying Zimmermann & Forshay's sight draft. Unquestionably this was 
the understanding at first of ail parties. The proceedings, however, 
were dislocated by the protest of the sight draft after the refusai of 
the Swiss Bank to pay the same when presented. Then foUowed a 
situation which could not be disposed of by the court as matter of 
law. It became a question of fact whether the effect of the acts and 
writings of Zimmermann & Forshay and their agent, the London Coun- 
ty & Westminster Bank, subséquent to the protest of the sight draft, 
changed the original understanding and constituted a direction to the 
Swiss Bank to give Uhlfelder, Thompson & Co. gênerai crédit for the 
proceeds of the French drafts. And because différent inferences 
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might be drawn, even from the writings, the question was one, not 
for the court, but for the jury. Zimmermann & Forshay's actual in- 
tention was not as important as was the intention they expressed to 
the Swiss Bank by what they wrote and did. 

[2] A most material and significant fact, if the jury found it to 
be such, was the statement of Zimmermann & Forshay's agent, the 
London County & Westminster Bank, when the Swiss Bank asked it 
to re-present the draft, that it had gone back to New York. The fact 
that the thirds of exchange had come direct from Zimmermann & 
Forshay to the bank, instead of through the I^ondon County & West- 
minster Bank, was quite consistent with the truth of this answer. A 
jury might hold that the Swiss Bank had a right to infer that there 
was no intention to re-present the sight draft and that Zimmermann & 
Forshay and Uhlfelder, Thompson & Co. had settled ail matters be- 
tween them. 

But the trial judge instructed the jury that this statement of the 
London County & Westminster Bank to the Swiss Bank, even if made, 
was not to be considered by them at ail, unless Zimmermann & Forshay 
had actual knowledge that the London County & Westminster Bank 
had made it. This was in our opinion error. In a légal sensé the 
situation was just the same as if the Swiss Bank by cable had put the 
question of re-presenting the sight draft to Zimmermann & Forshay, 
and they had replied that it was in New York. If thereupon the Swiss 
Bank had asked what it was to do with référence to the French drafts, 
and Zimmermann & Forshay had answered, "Crédit Uhlfelder, Thomp- 
son & Co.'s account with them," many persons would find that they 
had changed the original understanding, whether they intended to do 
so or not. 

[3] The error as to the effect to be given to the statement of the 
London County & Westminster Bank that the sight draft had been 
returned to New York was expressly raised by the defendant's ex- 
ception as follows: 

"I also except to your honor's .charge to the effect that the plaintiffs werc 
only chargeable with what they actiially knew, and not with what thelr agent, 
the London County & Westminster Bank, over in Liondon, knew or did, unless 
it had actually been comniunlcated to them." 

This appears not to hâve been assigned as error, but we hâve a right 
under our rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii) to "notice a 
plain error not assigned," and we hâve less hésitation in doing so be- 
cause the question was fully presented to and considered by the trial 
judge. 

[4] In view of the new trial that is to be ordered, it is proper for 
us to say that Zimmermann & Forshay's receipt in settlement of theii^ 
claim to Uhlfelder, Thompson & Co. for their notes is no défense to 
the Swiss Bank. The relation of principal and surety did not exist 
between Uhlfelder, Thompson & Co. and the bank, and Zimmermann 
& Forshay's claims against them, respectively, were différent, viz., 
against the Swiss Bank for conversion, and against Uhlfelder, Thomp- 
son & Co. on their sight draft. 

The judgment is reversed. 
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UNITED STATES NAT. BANK OF CENTRALIA et al. v. CITY OF 

CENTRALIA. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1917. Rehearing De- 

nied March 19, 1917.) 

No. 2821. 

1. Depositaeies <S=»10— Bonds— Amotjnt—Insufficienct—Effect. 

Pierce's Code Wash. 1912, tlt. 77, §§ 681, 683, requlre munlclpallties 
to designate one or more banks In the county where the city îs located 
as a depositary or deposltaries of funds requlred to be Uept by the clty 
treasurer, but provide that, before any such désignation shall entitle the 
treasurer to make deposlts In such bank, the bank so designated shall file 
wlth the comptroller or town clerk a surety bond In the maximum amount 
of the deposlts, or shall deposlt bonds wlth which to secure the same. A 
city having negotlated a sale of bonds to raise funds to be expended upon 
Its water system, the treasurer dellvered the bonds to the bank designated 
as the clty depositary, and which had glven a bond in the amount of $10,- 
000, Wlth Instructions to forward and collect the draft The bank, though 
the proceeds from the bonds greatly exceeded $10,000, permitted the same 
to be placed to its crédit by its correspondent, giving the treasurer crédit 
on its books for the amount. Held that, as the bank knew of the pur- 
pose for whleh the bonds were to be sold, and was not an authorlzed de- 
positary, It was guilty of a violation of the law, rendering it llable as a 
trustée for such funds. 

[Ed. Note. — For other cases, see Deposltaries, Cent. Dig. §§ 23-26.1 

2. Banks and Banking <S=»S0(7) — Insolvbncy— Tbxjst Funds— Liability. 

Where a bank, having become llable as a trustée for moneys wrong- 
fully commingled wlth its own funds, became insolvent and a receiver 
was appointed, the trust may be Impressed upon funds so mlsappropriated 
to the extent that they can be traced, either in their original or substi- 
tltuted form, Into funds which came Into the possession of the receiver; 
the cestui to that estent belng entitled to a préférence over other credltors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 191.1 

3. Banks and Banking (S=82(7)— Teust Funds— Evidence— Sufticiency. 

In a suit against the receiver of an insolvent bank, which, wlthout 
authority of law, permitted the proceeds of a draft for the purchase priée 
of municipal bonds deposited for forwarding and collection to be credited 
to its account by its correspondent, évidence held Insufficient to show that 
any such proceeds, either in the original or substltuted form, were repre- 
sented by funds which came into possession of the receiver, and hence no 
trust could be imposed upon such funds. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 209.] 

4. Banks and Banking <S=>80(7) — TnusT Funds— Eecetvees. 

A bank, authorlzed only to collect a draft for the purchase prlce of 
city bonds, allowed its correspondent to deposlt the funds to its crédit, 
though such deposlt was in violation of law ; the bank not having glven 
bond to secure a deposlt for the same. The correspondent applied a por- 
tion of such proceeds on the bank's overdraft. Held that, there being no 
showing that any of such proceeds came into the hands of the receiver, 
sucli application by the correspondent furnishes no basis for giving the 
municipality prlority in funds received by the receiver on the theory of a 
trust, for It must be assumed that the correspondent dealt wlth the pro- 
ceeds of the bonds on the understandlng that the bank had complled wlth 
thé law. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 191.] 

^=sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digedts & Indexes 
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Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
nian, Judge. 

Suit by the City of CentraHa, a municipal corporation, against the 
United States National Bank of Centralia, a banking association, and 
A. R. Titlow, as receiver of said bank. From a decree for complainant, 
défendants appeal. Reversed and remanded, with directions to dis- 
miss. 

The clty of Centralia brought a suit against the United States National 
Bank of Centralia and A. R. TStlow, receiver of sald bank, the purpose of 
whlch was to Impress a trust upon funds in the receiver's hands and to ob- 
tain a préférence over the gênerai credltors of the Insolvent bank. The said 
bank wlll be designated herein the Centralia Bank. At the tlme when the 
transactions referred to in the suit occurred, the law of the state of Wash- 
ington (tltle 77, §§ 681, 683, Pierce's Code of 1912) requlred that a clty of the 
<'lass of Centralia shall, upon a majorlty vote of Its clty council, deslgnate one 
or more banks In the county where the clty Is located as depositary or de- 
positaries of the moneys requlred to be kept by the clty treasurer, but that 
before any sueh désignation shall entitle the treasurer to make deposits in 
such bank, the bank so designated shall flle wlth the eomptroller or town clerk 
of the clty, a surety bond to the clty in the maximum amount of deposits 
designated by said treasurer to be carried In such bank, or In lieu of such 
bond shall deposlt wlth the treasurer certain described school, county, or state 
bonds or warrants, or United States bonds, and shall aiso flle with the eomp- 
troller or town clerk a contract binding the bank to pay not less than two per 
centum on the average dally balances, where such balancés exceèd $1,000, of 
ail municipal funds kept by such treasurer In said bank while acting as 
such depositary. The Centralia Bank had been designated a depositary of 
the clty's public moneys, and had given a bond in the sum of $10,000 to the 
clty as requlred by statute. 

Prlor to July, 1914, the City had authorized the Issuance of bonds to raise 
funds to be expended upon Its water System, and to be appUed to no other 
purpose. It had negotlated a sale of the bonds to Carstens & Earles, bond 
buyers, of Seattle, and on or about July lOth the clty treasurer dellvered 
the last of the bonds to the Centralia Bank, wlth a draft on Carstens & 
Karles, with instructions to forward and collect. The cashler of the Cen- 
tralia bank knew the nature and purpose of the bonds, and caused an entry 
to be made indicating that the same were to be credited to the account of Ma- 
son, the City treasurer. The bonds and the draft were forwarded to the 
bank's regular correspondent and reserve bank In Seattle, the National Bank 
of Commerce, whlch wlll be designated herein the Seattle Bank. On or about 
July 13, 1914, the draft was pald to the Seattle Bank, and that bank gave the 
Centralia Bank crédit for ?50,911.88, the amount coUected, and advlsed the 
Centralia Bank of the crédit. On July 13th the Centralia Bank entered in 
its books a crédit to'the treasurer of Centralia for the amount so coUected, 
and charged a like amount against the Seattle Bank. At that tlme the clty 
treasurer was absent from Centralia, but when he retumed, and learned that 
the bank had credited hlm with thls amount, he notifled the président and 
manager of the Centralia Bank that It must glve an additional bond on ac- 
count thereof, as requlred by law; but the bond was not glven. 

On July 13th the total deposits of the Centralia Bank with the Seattle Bank 
amounted to $55,069.77. Before that tlme, and from July llth, the account of 
the Centralia Bank wlth the Seattle Bank had been overdrawn $11,071.64. 
By the deposits of July 13th the overdraft was wiped out, and a balance was 
left of $44,998.13. In the ordlnary course of business the balance in the 
Seattle Bank was reduced by wlthdrawals on drafts from the Centralia Bank, 
and by payment of checks on the Centralia Bank drawn by deposltors of 
that bank, and by drafts drawn by the Centralia Bank in favor of other 
correspondent banks and reserve agents, so that on July 22, 1914, as 
shown by the books of the Seattle Bank, the account was again overdrawn. 
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When the Centralia Bank closed its doors on September 19, 1914, It had 
la its vaults $32,439.44, which came Into the hands of the recelver. Be- 
tvveen July 13th and September 19th it had at ail times with its reserve 
agents and in its vaults more than $50,911.88. Aft^r the bank passed 
into the control of the receiver, the eity reeeived $10,000 on the bond which 
had been given by the Centralia Bank, and credited sufficient thereof to 
extingulsh a certain other claim of the clty on account of a spécial de- 
posit of $2,641.21, and credited the remainder of the $10,000 upon the ac- 
count for $51,911.88. The city treasurer reeeived from the Centralia Bank no 
passbook or other évidence of the bank's indebtedness on account of the 
money reeeived on the sale of the bonds. 

The court below found that the otfleers of the Centralia Bank knew the 
purpose for which the bonds had been issued, and that the moneys collected 
thereupon were trust funds, which the city treasurer could hold only as a 
public offlcer, and that the same could not be lawfully used for any purpose 
other than the purchase and improvement of the city's System of waterworks ; 
that $44,938.13 of the proceeds of the sale of the bonds had been traced 
into the hands of the Centralia Bank, and its receiver ; and that the appelles 
is a preferred creditor to that amount. And thereupon a decree was entered 
for the payment of said sum to the appellee. 

R. P. Oldham and R. C. Goodale, both of Seattle, Wash., for ap- 
pellants. 

William R. Lee, City Atty., of Centralia, Wash., and Samuel H. 
Piles and James B. Howe, both of Seattle, Wash., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
'Vhe Centralia Bank, in permitting the proceeds of the bonds to be 
placed to its crédit in the Seattle Bank, violated the plain provisions of 
the law. It had no right to use the money, or to commingle it with 
its own funds, or to place it to its crédit in another bank. Nat. Bank 
V. School District No. 8, 94 Fed. 705, 36 C. C. A. 432 ; Board of Com'rs 
V. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L. R. A. (N. S.) 1100. 
The law impresses a trust upon funds so misapplied, and to the extent 
that the said money, or any portion thereof, either in its original or 
a substituted form, can be traced into the funds which came into the 
possession of the receiver, the appellee is entitled to a préférence 

over the gênerai creditors. Titlow v. McCormick, 236 Fed. 209, 

C. C. A. — ; Schuvler v. Littlefield, 232 U. S. 707, 34 Sup. Ct. 466, 
58 L. Ed. 806; Brennan v. Tillinghast, 201 Fed. 609, 120 C. C. A. 37 ; 
Board of Com'rs v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L. R. A. 
(N. S.) 1100; In re Brown, 193 Fed. 24, 113 C. C. A. 348; Spokane 
County V. First Nat. Bank, 68 Fed. 979, 16 C. C. A. 81 ; In re See, 209 
Fed. 172, 126 C. C. A. 120. 

[3] But it does not appear from the évidence that any of the ap- 
pellee's money, or any property into which it was transmuted, ever 
came into the possession of the Centralia Bank, or was in the pos- 
session of any of its reserve banks, or other banks, at the time when 
the' Centralia Bank closed its doors. It is shown that $35,000 of the 
amount so placed to the crédit of the Centralia Bank in the Seattle 
Bank was transferred from the Seattle Bank to the Centralia Bank's 
crédit in the Bank of Calif ornia of Tacoma, a reserve agent of the 
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Centralia Bank ; but it also appears that thereafter, on July 22d, the 
account of the Centralia Bank with the Tacoma Bank was overdrawn 
by $11,423.69, and it is not shown that any of said money came back to 
the Centralia Bank. Between July 13th and July 28th the total of 
the deposits of the Centralia Bank with the Seattle Bank, including the 
appellee's money, was $184,102.01. The crédit so established was ex- 
hausted by the transfer of money to the Bank of California of Tacoma, 
as above noted, by the transfer of about $20,000 to the Continental 
Bank of Chicago, a reserve agent of the Centralia Bank, by drafts 
drawn by the Centralia Bank in favor of its creditors on its account 
with the Seattle Bank, by the cashing of checks at the Seattle Bank 
drawn on the Centralia Bank by depositors of that bank, by the Seattle 
Bank charging back to the Centralia Bank certain discount notes, which 
were either charged to accounts of depositors of the Centralia Bank 
or were exchanged for renewal notes taken by the Centralia Bank and 
rediscounted by it with other banks. But none of the appellee's money 
so deposited in the Seattle Bank is shown to hâve gone from that bank 
back to the Centralia Bank, or to be traceable into any fund that came 
into the receiver's hands. 

[4] The appellee contends, on the authority of Commercial National 
Bank v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 533, 37 L. Ed. 363, that 
the Seattle Bank could not lawfully apply on the Centralia Bank's 
overdraft as it stood on July 14, 1914, the sum of $11,071.64 out of 
the moneys received for the appellee's bonds, for the reason that the 
money so received on the sale of the bonds was a trust fund, and that 
in contemplation of law the Seattle Bank bas at ail times held that 
sum as the agent of the Centralia Bank. A similar contention is made 
as to the proceeds of three notes, aggregating $12,225, which had been 
guaranteed by the Centralia Bank to the Seattle Bank, and by the 
latter charged back to the former. But it does not foUow from thèse 
f acts that the appellee can, in the présent suit, recover either of those 
sums; for, as we bave already found, there is nothing to show that 
either thereof ever came into the possession of the Centralia Bank, or 
its receiver, from the Seattle Bank, or that the latter admits liability 
to pay the same. It should be assumed, in absence of évidence to the 
contrary, that the Seattle Bank dealt with the proceeds of the bonds on 
understanding that the Centralia Bank had complied with the law, and 
had given the statutory bond, which would legalize its possession and 
right of disposition of the moneys collected on the sale of the bonds. 

The case is clearly distinguishable from Merchants' Nat. Bank 
v. School District No. 8, 94 Fed. 705, 36 C. C. A. 432, cited by the 
appellee, and relied upon by the court below. In that case the Helena 
Bank sent school bonds to its correspondent bank in Boston, with in- 
structions to sell the same. They were sold, and the proceeds were 
placed to the crédit of the Helena Bank, but were not at that time trans- 
f erred to the Helena Bank. That bank, on learning that the bonds had 
been sold, opened an account with the school district, crediting it with 
the amount so received by its agent. Subsequently, and before the 
Helena Bank closed its doors, ail the money so realized on the sale of 
the bonds in Boston was received by the Helena Bank "in due course of 
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business," so that the money had actually gone into the Helena Bank 
prior to the receivership. 

The decree is reversed, and the cause is remanded to the court be- 
low, with instructions to dismiss the bill. 



DAVIS V. HARRISON. 

(Circuit Court of Appeals, Ninth Circuit Febniary 26, 1917.) 

No. 2633. 

1. Tbusts <S=>131— Statute of Uses— "Active Trust." 

A deed conveying land to the grantee, to hold In trust to pay the rents 
and profits to the grantor during the continuance of the existlng lease, 
and thereafter to pay the rents and profits to the grantor's nephew for 
life and upon the nephew's death to convey the property to his bodily 
heirs, or to his wife or helrs at law, créâtes an "active trust," which is 
not executed by the statute of uses, not a mère passive trust. 

[Ed. Xote. — For other cases, see Trusts, Cent. Dig. §§ 175, 175%. 

For other définitions, see Words and Phrases, First and Second Series- 
Active Trusts.] 

2. MoRTQAGEs <g=»139— Absolute Deed as Mobtgage— Agbeement to Re- 

convey. 

An absolute deed to property, given to a grantee to seeure a debt, the 
land to be reconveyed on payment of the debt, passes no title to the land. 

[Ed. N«te. — For otlier cases, see Mortg-iges, Cent. Dig. § 278.] 

8. Dbeds <S=129(1) — Estâtes Cbeated — Trust. 

A deed conveying land to a trustée, to pay the rents and profits to a 
grantor's nephew for life, gives only a life estate in the rents and profits, 
not any title to the land. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. S 362.] 

4. Tbtjsts ®=>205 — Povitees or Tbustee — Lease. 

A deed to trustées, to pay the rents and profits to the grantor during 
the existing lease and thereafter to pay the rents and profits to the gran- 
tor's nephew, not only gives the trustée the right, but makes It his duty, 
to lease the land after the expiration of the first lease. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 280-282.] 

t. Trusts <g=>230 — Powers of Trustée — Lease— Ebtoppel of Beneficiaey. 

Where the beneflclary, under a trust deed requiring the trustée to pay 
rents and profits to hlm for life, expressly consented in writlng to a lease 
of the property by the trustée, he Is estopped from questioning the validity 
of that lease. 

fl. Trusts <©== 147(1) — Interest of Beneficiabt — ^Assignment. 

Where a deed to trustées, to pay the rents and profits to certain bene- 
flciaries, provided that one beneflclary should hâve the right to live there- 
on and to use it for grazing and pasturage, that right was a Personal one, 
which he could not assign. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. | 192.] 

In Errorto the Suprême Court of the Territory of Hawaii. 
Suit to quiet title by Fred Harrison against Robert Wyllie Davis. 
Judgment for plaintiff -was affirmed by the Suprême Court of the ter- 

^=sFor other cases see same topic & KEIT-NUMBER in ail Key-Numbered Dlgests & Indtnn 
240 F.— 7 



98 240 FEDERAL REPORTER 

ritovy of Hawaii, and défendant brings error. Remanded, with direc- 
tions to modify the judgment, and, as modified, to stand affirmed. 

E. C. Peters and R. J. O'Brien, both of Honolulu, T. H., for plain- 
tifï in error. 

W. L. Stanley and William B. Lymer, both of Honolulu, T. H., and 
E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The record shows that in 1892 one John K. 
Sumner was the owner of a certain tract of land, situated at Koolau- 
poko, Island of Oahu, Hawaii, known as the land of Mokapu, upon 
which there was an existing lease, which land Sumner then conveyed 
to one Cartwright, in trust — 

"In tàe flrst place to pay the rents,, issues, and profits arising therefrom or 
thereout, so long as the lease now In existence Is In force, to me, the said 
party of the first part, and upon the expiration of the présent lease or other 
sooner détermination, to pay the rents, Issues, and profits arising from or out 
of said land to my nephew, Robert Wyllie Davis, during the term of his nat- 
ural life, or, In the discrétion of said Robert Wyllie Davis, to permit hlm to ré- 
side upon said premises, and while so residlng to use the same for grazing 
H)r agrlcultural purposes; and in the second place, from and after the death of 
the said Robert Wyllie Davis, to convey the said premises-to the helrs of the 
body of said Robert W. Davis lawfully begotten, and falling such heirs of his 
body, then to the wif e. If living, of the said Robert W. Davis, and, faillng such 
wife, then to convey the said premises unto the helrs at lavr of the said Rob- 
ert W. Davis, share and share allke." 

Subsequently Cartwright resigned as trustée, and one Holt was duly 
appointed his successor, who on the Ist day of June, 1910, leased the 
land in question for 25 years to one A. V. Gear. On the 16th of the 
same month the latter assigned an undividéd one-half of his interest 
in the lease to the said Robert Wyllie Davis, and thereafter assigned 
the other undividéd one-half thereof to one Peterson, whose interest 
subsequently passed to the présent défendant in error, based upon which 
ownership he commenced this suit tO quiet his title thereto against the 
présent plaintiff in error, the said Davis, alleging his ownership of 
the undividéd one-half of the lease and the adverse claim thereto by 
the défendant to the suit. 

The action was brought under and by virtue of that provision of 
the Revised Laws of Hawaii reading: 

"Sec. 2085. Object of Action. Action may be brought In any of the circuit 
courts by any person, against another person, who daims adversely to the 
plaintiff an estate or interest in real property, for the purpose of determining 
such adverse claim." 

The answer of the défendant consisted only of a déniai of each of 
the allégations of the complaint, and the trial resulted in a judgment 
— aiiSrmed by the Suprême Court of the territory — decreeing the 
plaintiff "the owner and entitled to the immédiate possession of an 
undividéd one-half for a term of years, to wit, until June 1, 1935, in 
ail of that certain pièce or parcel of land situated at Koolaupoku, city 
ajijd county of Honolulu, territory of Hawaii, known as the land of 



DAVIS V. HAREISON 99 

Mokapu, and described in that certain lease from John D. Holt, trus- 
tée, to A. V. Gear, dated June 1, 1910, and recorded in the office of 
the registrar of conveyances, in said Honolulu, in Bock 343, at pages 
347-351," quieting plaintilï's title thereto, and awarding him costs. 

[1] The main contention on behalf of the plaintifF in error is that 
the trust created by the deed from Sumner to Cartwright was a mère 
passive one, and that under the statute of uses, which it is said is in 
force in the territory of Hawaii, the trust as to Davis was thereby 
executed, and there remained in the trustée no power to create any 
leasehold interest in the property during the life of the plaintiff in 
error. 

The law is well settled, not only in Hawaii, but elsewhere, that trusts 
which are active are not within the statute of uses, and such, in our 
opinion, is very clearly the case hère, for the trust deed in question in 
express terms imposes upon the trustée the active duty of paying the 
rents, issues, and profits of the trust property to its grantor until the 
then existing lease of the property should expire, necessarily import- 
ing that he should first collect them, and thereafter should coUect and 
tum over to the grantor's nephew, Davis, during his natural life, the 
rents, issues, and profits "arising from or grovving out of said land," 
or, in the discrétion of the said nephew, the trustée should "permit 
him to réside upon said premises, and while so residing to use the same 
for grazing or agricultural purposes." Upon the death of the nephew, 
Davis, the further duty was bi the. deed imposed upon the trustée to 
convey the lands to the heirs of the body of the deceased nephew, if 
any such heirs existed, and, if not, to the wife of the said deceased 
nephew, if living, and, in the event she was not living, 'then to the 
heirs at law of the deceased nephew, share and share alike. 

Thèse provisions are very plain, and admit of no doubt as to their 
meaning. By them active duties were imposed upon the trustée from 
the moment of the exécution of the deed ; there was nothing passive 
about it. And therefore the Suprême Court of the territory was quite 
right in holding, as it did, that the statute of uses had no application 
to the case, assuming that such statute was in force in the territory. 
Estate of Boardman, 5 Hawaii, 146, 147; Kidwell v. Godfrey, 14 Ha- 
waii, 138, 140; Harrison v. Davis, 22 Hawaii, 51, 57. See also, Young 
v. Bradley, 101 U. S. 782, 787, 25 L. Ed. 1044; Perry on Trusts, p. 
305 ; Lewis on Trusts, p. 210. 

[2] The record further shows that in the course of the trial in the 
circuit court of the territory the défendant to the action introduced, 
over the objection of the plaintifï, a deed dated January 1, 1906, and 
executed by défendant, purporting to convey to John K. Sumner "ail 
my one-half undivided share and interest" in the land in question, and 
also a mortgage, dated and executed the next day by the défendant to 
Sumner, of "ail my undivided one-half share and interest" in Mokapu. 
That évidence was subsequently held by the court inadmissible, and 
was stricken out, to which ruling error was assigned. We think the 
Suprême Court of the territory rightly held the ruling correct. 

In the first place, it appears from the record that the plaintiflf in er- 
ror, in his sworn answer to a suit brought against him in the trial court 
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of the territory by Cecil Brown, trustée, expressly alleged and averred, 
among other things, as follows : 

"That heretofore, and on, to wit, the Ist day of January, A. D. 1907, tliis 
respondent, Robert W. Davis, for a good and valuable considération, dld grant, 
bargain, sell, and convey to the said John K. Sumner an undivided one-half 
share or interest in and to the land and premises known as 'Mokapu,' and ever 
since sald last-named day said John Iv. Sumner has been and now Is the own- 
er and holder thereof, subject to a defeasance of tlie légal tltle in the said 
John K. Sumner, and the reconveyance thereof by him to this respondent at 
any time on or before January 2, A. D. 1916, upon the payment to the said 
John K. Sumner of the sum of $2,794.93, with interest from the Ist day of 
January, A. D. 1906, to the date of reconveyance, at the rate of 7 per cent. 
per annum, and thereafter, and on, to wit, the 2d day of January, A. D. 1906, 
this respondent conveyed by way of mortgage to the sald John K. Sumner an 
undivided one-half share and interest in and to said land and premises known 
as 'Mokapu,' and said mortgage Is In full force and effect, and not satisfled or 
dlscharged." 

That sworn statement of the plaintifï in error finds corroboration 
in the testimony of the witness A. V. Gear, appearing in the record, to 
whom the trustée, Holt, made the lease of the land in question, and 
also in the written consent to that lease made by the plaintifï in error, 
which consent, as indorsed upon the lease, reads as follows : 

"Know ail men by thèse présents, that I, Robert Wyllie Davis, of Mokapu, 
Koolaupoko, Island of Oahu, and I, Mary Kealohanui Davis, wife of Robert 
Wyllie Davis, do each of us glve our consent to the foregoing lease, ratifying 
and conflrming the same on belialf of any interest we hâve or which may 
hereafter accrue to either of us in the future under the terms of the afore^ 
mentioned deed of trust. Robert Wyllie Davis." 

[3-5] Both the deed and the mortgage having been given to Sumner 
as security merely, it is obvious that neither passed any title to the 
land, even though any title thereto ever vested in the plaintiff in error 
under the deed of trust, which was not the case. What did vest in him 
by that instrument, and ail that did, was, as has already been in effect 
stated, a life estate in the rents, issues, and profits of the land accru- 
ing after the expiration of the lease thereof existing at the time of the 
exécution of the deed of trust, and the right at the option of the said 
beneficiary to réside upon the land, and while so residing to use the 
same for grazing or agricultural purposes. There was, therefore, not 
only the right, but the imperative duty, of the trustée, Holt, to lease 
the land upon the expiration of the prior lease in prder to carry out 
the provisions of the trust. Not only so, but in performing in part that 
duty, and making the lease to Gear, the trustée did so, according to the 
record, with the express consent in writing of the plaintiff in error. 
Upon the most obvious principles of justice, the latter is therefore es- 
topped from questioning the validity of that lease. 

[6] Neither the instrument purporting on its face to be an absolute 
deed from plaintiff in error to Sumner of January 1, 1907, nor the 
mortgage of the 2d day of the same month and year, pretended to as- 
sign to Sumner the personal option vested by the trust deed in the 
plaintiff in error to réside upon the land, and while so residing to use 
the same for grazing and pasturage purposes. Had either or both of 
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those instruments undertaken to do so, the attempt would hâve been 
ineffectuai, for we agrée with the Suprême Court of the territory that : 

"The right of Davis to occupy and use the land for certain purposes was 
Personal to Davis, and did not extend to his assigns. This was the intention 
of the donor. as we gather it from the deed. The object was to provide and 
seeure for the défendant, either a home and an opportunity to make a living 
ont of the land, or an income, as he might elect to take. A right to assign the 
right of occupancy would be incompatible with that object, and we must glve 
effect to the apparent intention of the donor in this respect, even though the 
right to assign the income was not restrieted. The défendant having waived 
his right to occupy the premises, the lease to Gear was valid and operative, 
and its validity was not affected by the conveyances made by the défendant 
to Sunmer." 

It may be added that it appears from the évidence that Sumner 
never at any time established a résidence on the land, nor did the plain- 
tif? in error, so far as appears. There should hâve been added to the 
judgment entered by the trial court, and affirmed by the Suprême 
Court, to which the présent writ of error was directed, immediately 
preceding the provision for costs, the words: Subject to ail of the 
terms and conditions of the said lease. 

The cause is remanded, w^ith directions to the trial court to so modi- 
fy the judgment, and, as so modified, it will stand affirmed. 
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In re HULL'S E STATE. 

(Circuit Court of Appeals, Slxth Circuit. March 6, 1917.) 

No. 2901. 

1. Bankbuptcy i®=3467 — Appeal— Review — Record. 

Where, on appeal from an order denying a pétition to set aslde an order 
of the référée denying petitioner the right to participate as an individual 
créditer in the estate of a bankrupt, the record in the original proceeding 
showed that the référée, entering the order of déniai, gave notice ou his 
own motion that hearing would be liad to détermine the question, and 
that creditors appeared at the hearing, it niust be assumed that the no- 
tice of the hearing was given by the référée, and that petitioner had actual 
notice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929.] 

2. Bankruptcy i®=>.341— Proof of Claim— Effect of, 

Under Bankr. Act July l, 1S9S, c. 541, § 57, 30 Stat. 560 (Comp. St. 1913, 
§ 9641), declaring that claims whleh hâve been duly proved shall be al- 
lovv'ed upon their reeeipt by or upon présentation to the court, unless ob- 
jection to their allowance shall be made by the parties in interest, or their 
considération be continued for cause by the court on its own motion, the 
sworn proof of clalm against the estate of a bankrupt is prima facie évi- 
dence of the indebtedness clalmed, and the allowance amounta to an ad- 
judication to that effect. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 516, 528.] 

3. Bankruptcy <s=»342— Proceedings— -Authoeity of Référée. 

Under Bankr. Act, § 57k, declaring that claims which hâve been allowed 
may be reconsidered for cause, and reallowed or rejected In whole or in 

®=>For other cases eee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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part, according to the equitles of the case, before, but not after, the esta te 
bas been closed, a référée bas jurlsdiction, after the allowance of a duly 
proven claini, to disallow such clalm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 525, 529.] 

4. Bankbuptct <S=351—Claims— Allowance. 

An allowance of a claim agalnst tbe indlvldual estate of a partner Is 
not, however, a détermination of prlorltles as between flrin and indlvldual 
credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 563, 564.] 

5. Bankbuptct ®=>11— Court of Bankruptcy — Nature of. 

A court of bankruptcy Is a court of equlty, though the proeeedings there- 
In are more summary than ordlnary sults. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 11.] 

G. Bankruptcy <g=>342— Pboceedinq»— Jubisdiction of Eefbree. 

Whlle General Order in Bankruptcy No. 21 (89 Fed. x, 32 C. C. A. xxiil), 
providlng for the re-examlnatlon of clalms on application to the référée 
by pétition of trustée or a credltor, prescribes the usual practice and 
should in ordlnary cases be followed, a référée may, a court of bankruptcy 
being one of equlty, on fils own motion, order a reconsideratlon of the 
question of the allowance of clalms already allowed, and hence, In the 
Interests of justice, a référée may, notwlthstandlng prevlous allowance 
of a clalm agalnst the estate of a bankrupt, disallow the same, save as 
to the assets of a flrm of whlch the bankrupt was a member, even though, 
by reason of the absence of flrm assets it amounted to a practical disal- 
lowance. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 525, 529.] 

7. Bankruptcy <S=3351 — Claims— Paetneeship Assets. 

Under Bankr. Act, § 5g (Comp. St. 1913, § 9589), providlng for the mar- 
shaling of assets of a partnership estate and Indlvldual estâtes, so as to 
secure équitable distribution of the several estâtes, flrm credltors are not 
entitled to receive dlvidends from the separate estâtes of the partners 
untll the separate credltors hâve been pald la fuU. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 563, 564.] 

8. Bankruptcy ®=5342 — Peoceedings — Okder of Eefeeee. 

A rule of the District Court provided that pétitions for the revlew of 
ordera made by the référée In bankruptcy should be flled withln 10 days 
after the entry of the order, wlth authority to the référée, on written 
motion and upon good cause shown, to allow a longer tlme, not exceeding 
5 days. General Order in Bankruptcy No. 27 (89 Feb. xl, 32 C. 0. A. 
xxvll) provides that when a bankrupt, credltor, trustée, or other person 
shall désire a revlew by the judge of any order made by the référée, he 
shall file wlth the référée his pétition therefor, settlng out the error com- 
plained of, and the référée shall f orthwith certlfy to the judge the ques- 
tion presented. Petitloner took no steps to secure revlew of an order of 
the référée in bankruptcy which worked a practical disallowance of Its 
claim untll more than two years after its entry. Held, that the pétition 
was flled too late to hâve review, and a subséquent référée was without 
jurlsdiction to set aside the orde? and allow petitloner's clalm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 525, 529.] 

Appeal and Pétition to Revise from the District Court of the United 
States for the Northern District of Ohio ; John H. Clarke, Judge. 

In the matter of the bankruptcy of the estate of Robert B. fïull. 
Pétition by the Intefnational Agricultural Corporation to revise a déci- 
sion of the référée denying petitioner participation as an individual 
creditor in the distribution of the bankrupt's estate, opposed by Charles 

©ssFor other casea see same topic & KEY-NUMBER In ail Key-Numbered Digests & ladexe* 
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Cary, trustée in bankruptcy, and others. From an order denying the 
pétition, petitioner appeals and pétitions to revise. Order affirmed. 
See, also, 224 Fed. 796, 

J. M. Butler, of Columbus, Ohio, for appellant. 
C. A. Fisher, of Canton, Ohio, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and EV- 
ANS, District Judge. 

KNAPPEN, Circuit Judge. In November, 1912, the Kyser-Hull 
Company, a copartnership, was dissolved by mutual consent; Hull re- 
tiring, and Kyser, the only other partner, continuing in the business 
as an individual, and (apparently) assuming the debts of the fîrm. 
Before and at the time of the dissolution appellant was a creditor of 
the copartnership in the sum of about $1,100. It had no knowledge 
of the dissolution at the time it occurred. On or about the following 
31st of December Kyser and Hull, individually, gave appellant their 
joint and several promissory notes covering the amount of the indebt- 
edness to appellant. January llth following Kyser was adjudged 
bankrupt on his voluntary pétition, and three days later similar action 
was taken in Hull's case. Both estâtes were referred to the référée 
in bankruptcy for the usual administration. 

[1] Petitioner's claim was allowed against the Hull estate Janu- 
ary 5, 1913 (and is said to hâve been similarly allowed against Kyser's 
estate), but no détermination was then ma de regarding priorities or 
payment of dividends. No objection or exception to, or appeal from, 
the allowance of the claim as stated, was made or taken. On April 
18, 1913, the référée, on his own motion, gave notice to creditors of 
the Hull estate that on a certain date a hearing would be had to déter- 
mine individual and firm créditons, and especially to "consider certain 
notes of [appellant] and the Canton Buggy Company, the same being 
firm debts of Kyser, Hull & Co., and for which notes were given in 
December prior to the bankruptcy proceedings by both Kyser and Hull, 
as individual creditors, and to détermine whether said claims are in- 
dividual claims or not"; and on the 29th day of the same month, at 
a hearing at which certain creditors appeared "and on argument of 
counsel," the référée held that the two claims mentioned should not 
prorate with Hull's individual creditors. 

Upon this record it must be taken as true that notice of the hear- 
ing mentioned was given appellant by the référée ; also that appellant 
received notice of the order of April 29th, two days or so after it 
was made, although it was not represented at the hearing. No re- 
view of that order was ever asked for by appellant. The Buggy Com- 
pany, however, obtained a review, and a reversai thereon, of the ref- 
eree's order denying to the Buggy Company the right to participate 
in the distribution of the assets of the individual estate of Hull. In re 
Hull (D. C.) 224 Fed. 796. 

On May 19, 1915, and thus more than two years after the order of 
April 29th, appellant applied to the successor référée to set aside his 
predecessor's order of April 29th on the grounds: (1) That the ref- 
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eree had no power to make the order ; (2) that appellant's name was 
inserted in the order by inadvertence or mistake ; and (3) that appe- 
lant had no notice or knowledge of the giving of the notice of April 
I8th and of the making of the order of April 29th. 

As already said, both the notice and knowledge in question are es- 
tablished. It is also established that appellant's name was not inserted 
in the order by inadvertence or mistake, but that the order was pur- 
posely made to include appellant. The successor référée held, how- 
ever, that the order of April 29th was made without jurisdiction, for 
the reasons that no application had been made to the référée to hâve 
the claim disallowed, and no pleadings were had on the new issue 
raised, and that the référée was without authority to act on his own 
motion. The order of April 29th was accordingly "vacated, set aside, 
and held for naught"; the referee's opinion (but not his order) stat- 
ing that appellant would be given opportunity "for a hearing in the 
court, to présent évidence as to whether or not it is entitled to a divi- 
dend." 

Judge (now Mr. Justice) Clarke, on review of the successor referee's 
order of May 19, 1915, upheld the authority of the original référée to 
make the order of April 29, 1913, and reversed the successor referee's 
action of May 19, 1915. It is to review the order of the District Judge 
that the présent proceedings are brought. 

[2-4] We think the référée had jurisdiction to make the order of 
April 29, 1913. True, the sworn proof of claim against the bankrupt 
wàs prima facie évidence of the indebtedness claimed (Bankr. Act, § 
57d; Whitney v. Dresser, 200 U. S. 532, 535, 26 Sup. Ct. 316, 50 L. 
Ed. 584) ; and the allowance of the claim amounts to an adjudication 
that HuU's estate was indebted to appellant, so long as such adjudica- 
tion is not set aside or reversed. The allowance of the claim was not, 
however, in form a détermination of priorities as between firm and 
individual creditors. But, assuming that there were substantially no 
partnership assets, and thus that the referee's action in denying ap- 
pellant the right to share ratably with individual creditors in the assets 
of the Hull estate amounted, for practical purposes, to a disallowance 
of the claim, the action had was nevertheless within the jurisdiction 
of the référée; for section 57k of the Bankruptcy Act expressly pro- 
vides that "claims which hâve been allowed may be reconsidered for 
cause and reallowed or rejected in whole or in part, according to the 
equities of the case, before but not after the estate has been closed." 
This express statutory provision makes it unnecessary to consider what 
the authority of the référée would be in its absence. 

[5-7] Appellant urges, however, that General Order in Bankruptcy 
No. 21 (89 Fed. x, 32 C. C. A. xxiii) which provides for re-examination 
of claims on application to the référée by pétition of the trustée or of 
a creditor, furnishes the exclusive remedy, and that the référée is pow- 
erless to proceed of his own motion; and, as already suggested, the 
successor référée, in making the order of May, 1915, so held. We can- 
not agrée with this contention. While it is probably the better practice 
generally for the référée to act upon pétition of the trustée or of cred- 
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itors, and, in case the information cornes in the first instance to the 
référée, to direct the trustée to institute proceedings for re-examina- 
tion, yet we cannot thin!< that the référée is without jurisdiction to act, 
as in the case in question, upon his own motion. There may or may 
net hâve been good reason for proceeding sua sponte, but the présence 
or absence of such reason is not fatal to jurisdiction. A court of 
bankruptcy is a court of equity (Bardes v. National Bank, 178 U. S. 
524, 535, 20 Sup. Ct. 1000, 44 L. Ed. 1175); the proceedings therein 
are more summary than in ordinary suits (Whitney v. Dresser, supra) ; 
and it cannot be that an equity court, acting under such summary prac- 
tice, is powerless, in the interests of justice, on its own motion to take 
steps to correct what it believes to hâve been an erroneous action had 
upon insufficient knowledge ; and the gênerai rule is that firm cred- 
itors are not entitled to receive dividends from the separate estâtes 
of the partners until separate creditors hâve been paid in fuU. Bankr. 
Act, § 5g; Loveland on Bankruptcv (4th Ed.) § 273. And see In re 
Telfer (C. C. A. 6) 184 Fed. 224, 106 C. C. A. 366; Ft. Pitt Coal & 

Coke Co. V. Diser, Trustée, 239 Fed. 443, C. C. A. , decided 

by this court February 6, 1917. 

It is at least open to inference that the référée, before giving the 
notice of April 18th, had learned that the claim in question grew out 
of partnership dealings. We entirely agrée with the conclusion of 
Judge Clarke that "it would seem to be to subordinate substance to 
form to hold that the référée, due notice being given to ail concerned, 
could not do of his own motion in such a case as this that which the 
référée, impliedly at least, considers it would hâve been compétent for 
him to hâve done if a pétition or motion had been filed by a trustée or 
a créditer," and that the notice of the hearing of April 29th gave as 
effective notice of the proposed action as could any formai pleading. 
Jurisdiction over the subject-matter thus clearly existed; and appel- 
lant, having received due notice of the proposed action, as well as of 
the action had, is bound by the action taken. 

[8] Appellant further urges that, if the référée had the right of his 
own motion to make the order of April 29th, a successor référée had 
like jurisdiction and authority, upon due application of a creditor and 
upon due hearing, to "open up the whole matter, to reallow the claim, 
and to maki; such other orders as are necessary to do substantial jus- 
tice 'according to the equities of the case.' " But this proposition, as 
applied to a rehearing as to action within the jurisdiction of the pred- 
ecessor référée, fails to give due effect to appellant's failure to take 
steps to review the action now complained of . General Order in Bank- 
ruptcy No. 27 (89 Fed. xi, 32 C. C. A. xxvii) provides that, when a 
person shall désire a review by the judge of any order made by the 
référée, "he shall file with the référée his pétition therefor, setting out 
the error complained of," whereupon the proceedings shall be certified 
to the judge; and rule No. 17 of the District Court below expressly 
provides that pétitions for the review of orders made by the référée 
shall be filed with that officer "within ten days from the entry of such 
order," with authority to the référée "on written motion and upon 
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good cause shown" to "allow a longer time, not exceeding, however, 
five days." Having failed to take such review, and the order in ques- 
tion having been within the referee's jurisdiction, appellant's lùght to 
complain of the order was effectually lost. In re Marks (D. C.) 171 
Fed. 281 (opinion by présent Circuit Judge McPherson) ; In re Wister 
& Co., Bankrupts (D. C.) 232 Fed. 898; s. c. (C. C. A. 3) 22,7 Fed. 
793, ce. A.—. 

Attention is called to the asserted injustice of denying appellant the 
right given to the Buggy Company to participate in the assets of tlie 
Hull estate. But the injustice of such resuit is more apparent than 
real. The Buggy Company has prevailed because it took a review of 
the order hère complained of . Upon that review Judge Killits held that 
firm creditors were not entitled to share ratably with the insolvent 
partner's creditors, even though there were no partnership assets avail- 
able for partnership creditors, and seems to hâve granted relief because 
of the finding by the référée that by the taking of the individual notes 
a novation was accomplished, whereby the Buggy Company became the 
individual creditor of Hull, and because the évidence failed, in the 
judge's view, to show that the Buggy Company, when it took the notes, 
had reason to believe that Hull was insolvent and unable to pay both 
his individual and partnership liabilities. 

The record before us is not such as to enable us to détermine, even 
were it open to us to do so, whether appellant's relation to Hull's es- 
tate was such as to entitle it to the relief granted the Buggy Company. 

The order of the District Court is affirmed. 



TWENTY-ONB MINING CO. r. ORIGINAL SIXTEEN TO ONE MINE, Inc. 

(Circuit Court of Appeals, NInth Circuit. March 5, 1917.) 

No. 2909. 

1. Mines and Mineeals ©=538(7) — Protection Pending Litigation — Dissolu- 

tion — Discrétion of Court. 

Ordlnarily, when tltle to property ia in dispute, and one of the parties 
has obtalned an injunction against the use or waste thereof by the 
other, the injunction in effect blnds both parties, and when the one ob- 
taining the Injunction proceeds to do acts of the nature of those which 
his adversary Is prohlbited to do, the court wUl In its discrétion be jus- 
tlfied In dissolving the injunction and refusing its aid. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 91.] 

2. Mines and Mineeals <S=>38(7) — Dissolution — Discrétion or Court. 

Complainant, who owned and operated a mine, was mining on a vem 
within the vertical plane Unes of defendant's claim, asserting the rIght 
to do so on the ground that It had its apex in the surface of its own 
claim, and in its dip passed beneath the surface of the defendant's claim. 
Complainant was granted a teraporary injunction, restralning défendant 
from contlnuing opérations, but complainant, after entry of the order, 
commenced opérations Itself. Complainant had an organization of 
miners, and to cease work would cause great loss, and it kept accurate 
account of the tonnage and value of ail ores extracted from the vein. 
aelà, that, in such case, though the right to t he vein was in dispute, it 

«=3For other cases see sarae toplo & KEY-NUMBER In ail Key-Nunibered Dlgests & Indexes 
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was not an abuse of discrétion for the trial court to deny defendant's mo- 
tion to vacate the Injunction on complainant's recommencing worlt; tlie 
court ofCei-ing défendant a cross-in.iunction in event of its giving an in- 
demnifj'ing bond similar to that executed by complainant. 
lEd. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 91.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge, 

Bill by the Twenty-One Mining Company, a corporation, against the 
Original Sixteen to One Mine, Incorporated. Complainant was grant- 
ed a temporary injunction, and defendant's motion to dismiss was de- 
nied, although a cross-injunction was granted on condition that de- 
fendant furnish an indemnifying bond, and défendant appeals. Order 
affirmed. 

Tlie appellant and the appeilee own adjoining Iode mlning clalms. Tiie ap- 
pellee was mining on a vein wittiin tlie vertical plane Unes of the appellant's 
claim, asserting the right to do so on the ground that the vein had its apex 
within the surface of its own claim and in its dip passed beneath the surface 
of the appellant's claim. The appellant was mining, as the appeilee alleged, 
on the same vein beneath the surface of its own claim at a lower level and 
at a point remote from the appellee's place of working. The appellant denied 
that the vein on which it was working had its apex in the appellee's claim, 
and asserted that the vein had its apex in its own claim. The appeilee 
brought an action against tlie appellant to reeover damages for extracting the 
ores on the vein, and at the same tlme, as ancillary thereto, filed its Mil In 
equity to enjoin the continuation of the alleged trespass. The court below 
issued a temporary restraining order, and after a hearing issued a prelimlnary 
injunction against the appellant, upon the filing by the appeilee of a bond in 
the sum of $30,000. Thereupon, upon the advlce of its counsel, the appeilee 
ceased its work on the vein within the vertical boundaries of the appellant's 
claim. ïwo months later it gave notice of a motion to compel the appellant 
to furnish a bond to Indemnlfy the appeilee against damages by reason of 
such cessation of its work. The court denied the motion. Thereupon the ap- 
peilee notified the appellant of its intention to résume work, stating that its 
purpose was to raise the question of its right to an indemnifying hond from 
the appellant. After the appeilee resumed work the appellant served Its notice 
of a motion to dissolve the preliminary Injunction, on the ground that the 
appeilee had resumed mining, and thereby violated the spirit of its own in- 
junction. The motion was denied, but the appellant was granted, if it so de- 
sired, a cross-injunction against the appeilee upon furnishing an indemni- 
fying bond in the sum of $30,000. This the appellant declined to do, and it 
took its appeal from the order denying its motion. 

W. H. Metson, Frank R. Wehe, and Bruce Glidden, ail of San Fran- 
cisco, Cal. (Metson, Drew & Mackenzie and E. H. Ryan, ail of San 
Francisco, Cal., of counsel), for appellant. 

William E. Colby and Grant H. Smith, both of San Francisco, Cal., 
for appeilee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant contends that the function of the injunction was to maintain 
the status que pending the litigation, and that it bound the appeilee 
who applied for it as much as it did the appellant against whom it was 
directed, citing, among other authorities and text-writers, 3 Lindley 
on Mines, p. 2193, where it is said: 
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"It Is a gross abuse of the pracess of the court for the complainant to disre- 
gard hls own Injunction, having, by means thereof, tied the hands of hls ad- 
versary. This Is partlcularly tnie where the purpose of the Injunction Is to 
maintaln the property in statu quo during the suit; but such an injunctioa 
Is not binding on the complainant, so as to subject him to the summary 
criminal proceeding for contempt. If he violâtes it. The défendant can either 
moVe to hâve the complalnant's Injunction dlssolved because of the com- 
plainant's abuse of the process of the court, or, better, pétition the court to 
force the complainant to restore the property, if possible, and enjoin hlm from 
any further acts." 

To that text are cited Vanzandt v. Argentine Min. Co. (C. C.) 48 
Fed. 770; Silver Peak Mines v. Hanchett (C. C.) 93 Fed. 76; Mowrer 
V. State, 107 Ind. 539, 8 N. E. 561 ; Haight v. Lucia, 36 Wis. 355. In 
the Vanzandt Case the bill alleged that the plaintiff owned a certain 
mine then in the possession of the défendant. On the plaintifï's ap- 
plication the défendant was enjoined from mining on the claim pending 
the suit. Thereafter the plaintiff ejected the défendant and took 
possession of the mine. Upon the defendant's application an order 
was made requiring the plaintiff to restore possession. Thereupon the 
défendant moved for an order requiring the plaintiff to show cause 
why he should not be punished for contempt in violating his own in- 
junction. The court, Judges McCrary and Hallett sitting, said : 

"The injunction did not by its terms, or of its own force, forbid the com- 
plainant to interfère with the possession of the mine pending the suit, and 
therefore he cannot be held to answer In this proceeding. It does not foUow, 
howeyer, that a complainant, in such a case as the présent, can vpith impuni- 
ty do the acts which, at his instance, the défendant bas been restrained from 
doing. Where, as in this case, the évident purpose of the writ is to préserve 
the existing status of property in litigation until a final adjudicating can be 
had, it Is gross abuse of the process of the court for the complainant to disre- 
gard his own injunction, after having by means thereof tied the hands of his 
adversary, and no doubt the court has ample power to prevent or redress such 
abuse. In this case the court did redress it, by orderlug the complainant to 
restore the property to défendant, and to abstain from any further inter- 
férence with the possession thereof pending the suit. If défendant had de- 
sired and asked a dissolution of the injunction, the court might bave granted 
it, on the ground that complainant was no longer entitled to the exercise of 
the discretionary power of the court for his protection." 

In Haight v. Lucia each party claimed to own certain land and the 
timber thereon. The plaintiff, after having obtained an injunction 
against the défendants, restraining them from cutting timber on the 
premises, entered upon the premises and felled a large quantity of the 
timber. The court said: 

"At that time neither party had establlshed a right thereto. In that respect 
they were on equal ground. If there were valid reasons for restraining the 
défendants from cutting the timber, It was proper, for the same reasons, to 
restrain the plaintiff also from doing the same act. Evidently the spirit of 
the injunction Was to préserve the property in controversy, so that the pre- 
vailing party might hâve it unimpaired. The plaintiff invoked the extraordi- 
nary powers of the court to accompllsh that purpose, and then, in entire dis- 
regard of the spirit and object of the injunctional order which he had obtain- 
ed, attempted to seize and appropriate to his own use the most valuable 
portion of the property In controversy, before his right thereto had been adju- 
dicated. This was a gross abuse by the plaintiff of the process of the court, 
which, to say the least, should hâve been severely censured by the court. Had 
an application therefor been made, the court would hâve been jvstified, had it 
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dissolved the injunction, and refused further to exercise its dlscretlonary 
powers for the protection of the plalntiff. Courts should see to it that their 
process be not used as instruments of wrong and oppression." 

In Mowrer v. State, in a similar case, the court said: 

"Strictly speaking, the writ of injunction does not restrain the plaintiff. 
By its terms the writ ordinarily enjoins only the défendant. It does not 
follow, however, that the plaintiff can with iinpunity do acts whlch, at his in- 
stance, the défendant has been restrained from doing ; and, where the pur- 
pose of an injunction is to preseive the existing status of property in litiga- 
tion until a final adjudication can be had, it is a gross abuse of the process 
of the court for the plaintiff to disregard his own injunction, and to disturb 
the existing status of such property. The court grantlng the injunction has 
doubtless ample power to redress such an abuse by ordering the plaintiff to 
l'estore the status which he has disturbed, and requiring him to abstain from 
further interfering improperly with such property ; also by dissolving the 
injunction, upon the ground that the plaintiff had forfeited his claim to the 
équitable relief which the injunction affiorded him, in the event that his mis- 
conduct has been so gross as to justify such a proceeding." 

In Maloney v. King, 30 Mont. 414, 76 Pac. 939, the court said: 

"They [the défendants], beiug enjoined from working the disputed ground, 
desired that the plaintift's should also be enjoined, so that the premises should 
remain in statu quo pending the litigation. However désirable such resuit 
would seem to be, it could liave been attained in the original suit by pétition 
on part of défendants, setting forth the facts and the reasons for such relief. 
Upon a hearing, if the court concluded that a proper showing had been made, 
it would undoubtedly hâve granted the relief sought." 

In Johnson v. Hall, 83 Ga. 281, 9 S. E. 783, an injunction had been 
granted. Thereafter the plaintiff entered upon the land and com- 
menced to eut the trees. The défendants filed a cross-petition, alleg- 
ing title to the land, and alleged that the plaintiff was doing the very 
acts which they had been restrained from doing on his application. 
The court thereupon enjoined the plaintiff, but did not require the de- 
fendants to give a bond, as had been required of the plaintiff in the 
first injunction. The court said : 

"Where both parties in good faith claim tltle to the same tract of land, and 
one of them is enjoined from entering or trespasslng thereon upon the appli- 
cation of the other, the object of the injunction Is to préserve the lantl in statu 
quo until the title is settled by the proper proceedings. ïhe plaintiff has no 
more right to disturb the status quo than the défendants had ; and it foUows, 
as a matter of course, that, when the plaintiff undertook to commit the same 
acts that the défendants had been enjoined frorcf committing, the court should 
hâve restrained him also, it appearing that both parties bona flde elaimed the 
land." 

The court proceeded to say that both parties should hâve been placed 
upon equal terms, and that défendants should hâve been required to 
give a similar bond to that required of the plaintiff. 

[1,2] The principle deducible from thèse décisions is that when the 
title to property is in dispute, and one of the parties to the suit has 
obtained an injunction against the use or waste thereof by the other, 
the injunction in effect ordinarily binds both the parties, and that when 
one obtains an injunction, and subsequently proceeds to do acts of the 
nature of those which his adversary is prohibited to do, the court will 
be justified in dissolving the injunction and in refusing further to ex- 
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ercise its discretionary powers for his protection. In ail the author- 
ities so cited there is a clear récognition that the power of the court 
so to deal with the pârty who violâtes his own injunction is discre- 
tionary, that in such a case an order made dissolving the injunction, or 
an order withdrawing the protection of the court, will not be held an 
undue exercise of the discrétion, that the peculiar facts of each case 
raust be dealt with as controlling the court's action, and that the disso- 
lution of the injunction does not follow, as a matter of course or of 
absolute right, f rom the fact that the party who obtained it has disobey- 
ed its commands. 

It will be seen, also, that the facts in the case at bar differ to a cer- 
tain extent from the facts in the cases cited, and that they présent 
ground not found in those cases for the exercise of the discrétion of 
the trial court to deny the motion to dissolve. In the Vanzandt Case 
the défendant was in possession. The plaintiff after enjoining it from 
mining, forcibly ejected it and proceeded to mine the ores. In the 
other cases cited the acts of the plaintiffs changed the existing status 
of the property in controversy. In the présent case the court below, 
upon the complaint, the answer and the affidavits, found that, prima 
facie, it was shown that the vein on which both parties had been work- 
ing had its apex in the appellee's claim. It was shown also that the 
appellee was working at a place remote from the place where the ap- 
pellant was working and that it had an organization of miners, that if 
required to cease work on the vein it would hâve been compelled either 
to keep the miners employed at a considérable financial disadvantage 
or to discharge them, and that its loss in either event would be as 
great as that which the appellant might suffer from the injunction dur- 
ing the period of the litigation. It was further shown that from the 
time when it resumed work the appellee had kept accurate account of 
the tonnage and value of ail ores extracted by it. Under thèse circum- 
stances we would not be justified in holding that the trial court abused 
its discrétion. On appeal to this court from an order of the trial 
court denying a motion to dissolve an interlocutory injunction the ques- 
tion is not whether this court, upon the showing made, would hâve al- 
lowed the motion, but it is whether it has been clearly shown that the 
trial court has abused its discrétion and has plainly disregarded the 
facts, or has departed from the settled principles of equity established 
for its guidance in cases of this character. Vogel v. Warsing, 146 
Fed. 949, 17 C. C. A. 199; American Grain Separator Co. v. Twin 
City Separator Co., 202 Fed. 202, 120 C. C. A. 644 ; Kansas City v. 
Sanitary Street Flushing Mach. Co., 224 Fed. 964, 140 C. C. A. 456. 

The order is affirmed. 
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HARKIMAN NAT. BANK v. SELDOMBIDGB. 
(Circuit Court ot Appeais, Second Circuit. February 8, 1917.) 

No. 159. 

1. Banks and Banking iS=>133 — Liability to Depositob — Thansfee With- 

oot authokitt. 

The casliier of a bank, corresponding in the name of the président, 
who was his father, borrowed from a correspondent bank In another city 
a sum of money on the joint note of hlmself and hls father secured by 
collatéral, a portion of which was forged by the cashier. Tliereafter the 
cashier made a deposlt slip, showing a deposit in his bank by hls father 
of the amount of thé loan by check on the correspondent bank. On being 
Informed that his bank's aecount wlth the correspondent bank liad been 
overdrawn, he Instructed the latter to place the proceeds on the note 
then standing to the crédit of his father to the bank's crédit, which was 
done, and the amount was carried to the bank's crédit for a month. On 
being Informed by the président of the résignation of the cashier, the 
correspondent bank, without instruction, charged the amount of the 
note against the bank and credited the presldent's personal aecount witb 
It, and thereafter charged the note against that crédit. The receiver of 
the depositor bank brought action against the correspondent bank to re- 
cover that amount. Held, that the receiver was entitled to recover, 
there being no mistake or mlsunderstanding shown as to the aecount, 
since a bank cannot discharge its Uabillty to aecount wlth the depositor 
to the extent of the deposit, except by the payment to hlm, or to the 
holder of a written order from hlm. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
33^352.] 

2. Banks and Banking ■<S=116(6) — Représentation bt Officee — Knowl- 

edge OK Opficeb — Intekest Adverse to Bank. 

The knowledge by a bank cashier of the forgery by hlm of collatéral 
for a loan, the proceeds of which were credited to the bank, is not to be 
Imputed to the bank, slnce It was to the cashier's interest to conceal the 
forgery. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 287.] 

3. Appeal and IDrror iS=>997(3) — Review — Direction of Verdict — Motion 

BT BoTH Parties. 

Where lx)th parties moved for direction of a verdict, there was no sub- 
stantial question of fact to be decided, and, if the law was eorrectly ap- 
plled by the trial judge, the judgtnent must be affirmed. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 4024.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Harry H. Seldomridge, as receiver of the Mercantile Bank 
of Pueblo, Colo., against the Harriman National Bank. Judgment for 
the plaintiff on directed verdict, and défendant brings error. Affirmed. 

A judgment for $32,100 damages was entered by direction of the 
court in favor of the défendant in error, who was the plaintiff below. 
The parties will be referred to hereafter as they appeared in the Dis- 
trict Court, viz., as plaintiff and défendant. 

©=3For other cases see same topic à KEY-NUMBBR lu ail Key-Numbered Digestg & Indexes 
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Wesselman & Kraus, of New York City, for plaintiff in error. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney 
and George M. Burditt, both of New York City, of counsel), for de- 
fendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. [1] On January 28, 1915, a letter purport- 
ing to be signed by W. B. Slaughter stating that he was the président 
of the Silverton National Bank, at Silverton, Colo., was sent to J. W. 
Harriman, président of the Harriman National Bank of New York 
stating that he (Slaughter) wished to buy the control of the only other 
bank at Silverton, viz., the First National. In order to make this pur- 
chase he stated that he "would require for about 60 days $25,000 or 
$30,000." This letter was signed W. B. Slaughter, with a rubber 
stamp. On February 1, 1915, the Harriman National Bank telegraphed 
Slaughter : 

"Letter received. WIll accommodate you to extent thlrty thousand dollars 
for slxty days, upon seeurity and joint note yourself and C. C. Slaughter when 
you need it. Letter follows." 

On February 6, 1915, ail the stock of the First National Bank of 
Silverton was purchased from M. D. Thatcher and a check for $35,- 
000 on the Mercantile National Bank was given in part payment there- 
for. This check was signed "W. B. Slaughter by C. C. Slaughter." 
In order to meet this check, C. C. Slaughter handed in a deposit slip 
of which the f ollowing is a copy : 

Deposlted with Mercantile National Bank of Pueblo by W. B. Slaughter 

2-S-16. 

Enter ail checks separately with name of bank drawn on 

Dollars Cents 
Ourrency 
Gold 
Silver 
Cliecks 

Harriman 30,000 

Total ? 30,000 

C. C. Slaughter is the son of W. B. Slaughter and was cashier of the 
bank. W. B. Slaughter was engaged in the cattle business. On Febru- 
ary 7th, C. C. Slaughter wrote to Joseph W. Harriman, président of 
the Harriman National Bank, a letter signed W. B. Slaughter, in 
which he says : 

"I am herewlth handlng you the note, dated February 10, properly signed 
by myself and C. C. Slaughter and also inclose five hundred shares of the 
capital stock of the Mercantile National Bank and also four hundred shares 
of the First National Bank of Silverton, Colorado. Will ask you to kindly 
place the proceeds of this note to my crédit. If for any reason this note is 
not satisfactory, kindly wire as I am drawing on the funds on Monday. 
* * * In fact, it wIU take us in ail probabllities at least thlrty days be- 
fore we cân consolldate the two banks." 

The note was discounted by the Harriman National Bank and the 
proceeds placed to the crédit of W. B. Slaughter on February 10, 1915. 
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On February 17th, the Harriman Bank telegraphed to the Mercantile 
Bank of Pueblo, Colorado, as f ollows : 

"Checks presentefl your account nppears to be overdrawn $8,000. Hâve you 
remltted to cover overdraft? Slausihter's personal balance is $30,000. Did 
you intend to loan proceeds for crédit bank, wire." 

In reply a telegram was sent dictated by C. C. Slaughter as follows : 

"Place thirty thousand Personal account W. B. Slaughter our crédit. 

"Mercantile National Bank." 

On receipt of this telegram the Harriman Bank transferred $30,000 
from the account of W. B. Slaughter to the account of the Mercantile 
Bank and asked for confirmation of authority to do so. This was an- 
swered by a letter dated February 22d and was signed "C. C. Slaugh- 
ter, Cashier." On March 23, 1915, a telegram was received by the 
Harriman Bank signed W. B. Slaughter as follows : 

"Cancel authority C. C. Slaughter as an officer this bank as of date to-day 
resigned." 

On March 25th the assistant cashier of the Mercantile Bank tele- 
graphed to the Harriman Bank asking for a statement of account. On 
March 26th, the Harriman Bank telegraphed to W. B. Slaughter as 
follows : 
"W. B. Slaughter, Président, Mercantile National Bank, Pueblo, Colorado. 

"We credited your personal account thirty thousand dollars February tenth 
proceeds of loan. Under instructions from' C. 0. Slaughter February eight- 
eenth we chargea your personal account and credited account Mercantile 
National Bank with this thirty thousand dollars. Inasmuch as we hâve not 
received confirmation and instructions from you personally as requested we 
hâve this day charged Mercantile National Bank thirty thousand dollars 
and hold the am'ount out of their account and in our sundry account subjeet 
to adjustment of which please take note. Balance of Mercantile National 
Bank after this déduction is twenty three thousand dollars off. 

"Harriman National Bank, 

"John A. Noble, Cashier." 

On March 30th, the note of W. B. Slaughter and C. C. Slaughter 
was charged against the crédit of $30,000 held in the sundry account 
by the Harriman Bank. It appears from the Harriman Bank state- 
ment that the transfer of $30,000 to the crédit of the Mercantile Bank 
was in part withdrawn. It also appears that the Harriman Bank had 
been doing business with the Mercantile Bank for at least three years 
and that at the close of business on March 25, 1915, there was a bal- 
ance to the crédit of the Mercantile Bank on the books of the Harri- 
man Bank of over $53,000. If that sum, or any part thereof, was re- 
moved or misapplied, without authority from the Mercantile Bank, 
the receiver of that bank is entitled to recover. The Mercantile Bank 
never gave any orders, oral or written, which authorized the with- 
drawal of this fund. 

On March 29th, the bank examiner in charge of the Mercantile 

Bank telegraphed to the Harriman Bank announcing the suspension 

of the Mercantile Bank. On the next day the Slaughter note was 

charged against the crédit of $30,000. This would seem to havi> been 

240 F.— 8 
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donc without authority or right and was an arbitrary unauthorized 
act. 

"The bank cannot discharge its llabillty to account with the depositor to 
the extent of the deposit, ezcept by payment to him, or to the holder of a 
R-rltten order from him, usually In the forni of a check." Leather Bank v. 
Merehants' Bank, 128 U. S. 26, 34, 9 Sup. Ct. 3, 4, 32 L. Ed. 342. 

There was no mistake, confusion or misunderstanding about this 
S30,000 balance. It was expressly acknowledged by the Harriman 
Bank in its February statement. When and by what process did the 
Mercantile Bank lose the benefit of this crédit? We are unable to 
find that it did lose this benefit. 

[2] It is further urged by défendant that there was fraud in the ne- 
gotiation of the loan by défendant to the Slaughters. This is true, 
as C. C. Slaughter deliberately forged a portion of the collatéral at- 
tached to the note discounted by the Harriman Bank. It is also true 
that when the proceeds of that loan were transferred from the crédit 
of W. B. Slaughter to that of the Mercantile Bank, the order for 
transfer was given by C. C. Slaughter as cashier of the Mercantile 
Bank ; the same man who in his private capacity had perpetrated the 
fraud upon the défendant. On thèse admitted facts défendant urges 
that even if the transfer of crédit from W. B. Slaughter to the Mer- 
cantile Bank was upon good considération, the knowledge of fraud 
possessed by C. C. Slaughter must be imputed to the Mercantile Bank. 

As the Mercantile Bank innocently paid out $35,000 on the faith of 
the expected transfer on the books of the Harriman Bank, we think 
the considération too obvions for discussion. As to the imputation 
to the Mercantile Bank of C. C. Slaughter's knowledge of his own 
fraud, it was evidently to the latter's interest to conceal that knowl- 
edge, if he expected, as he obviously did, to be able to carry out the 
Silverton Bank transaction. Therefore what C. C. Slaughter knew 
is not to be imputed to the Mercantile Bank. The subject was suffi- 
ciently treated in oxtr récent opinion in the Matter of the United States 
Hair Co., 239 Fed. 703, C. C. A. . 

[3] As both parties hereto moved for the direction of a verdict 
there was no substantial question of fact to be decided. The law was 
correctly stated and applied by the trial judge, and the judgment is 
affirmed with costs. 



FREY & SON, Inc., v. WELCH GRAPB JTJICE CO. 

(Circuit Court of Appeals, Fourth Circuit. Feb. 26, 1917.) 

No. 1483. 

1, MoNOPOLiES <g=>28 — Action foe Damages — Evidence— Admissibilitt. 

In an action by a wliolesaler agalnst a manufacturer, who had refused 
to sell his prodnct to plaintltï at less than the price charged retallers, be- 
cause plaintlfC had beeu selllug the produet at less than the priée flxed 
by the manufacturer, where the déclaration contained two counts, one 
for unlawful conibinatlon to control the price of the produet, and the 

-^r^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgebts & Indexes 
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other for unlawful discrimination against plalntlff, it was error to admit 
évidence offered by défendant tliat tlie profit to dealers on the product 
at the list priée was the average profit on other groceries, that défendant 
was not in any combination witli manufacturers of other brands of the 
prodnct to control the price, and that by the custotn of the trade the priée 
at which the jobber was expected to sell was flxed by the manufacturer, 
al! of which was Irrelevant and Inconïpetent under the issues. 
[Ed. Note. — For other cases, see Monopolies, Cent. EHg. § 18.] 

2. ArpEAL AND Eeeor <@=1050(2) — Peejudicial Ebbob — Admission of Evi- 

dence. 

In View of the novelty and difflculty of questions presented In an action 
for unlawful combination and discrimination, the admission of such évi- 
dence, in connection with remarks by the trial Judge as to the Importance 
of the issues involved, was prejudicial to plalntiff, as obscuring the real 
Issues in the case, though the court correctly charged the jury as to the 
Issues, and told them to disregard the économie questions made by the ob- 
Jectlonable testlmony ; the rule that such a charge vfïU make the error 
harm'less being subject to exception, where the testlmony bas made such 
a strong Impression on the Jury that its withdrawal wlU not remove the 
effect caused by its admission. 

[Ed. Note. — Por other cases, see Appeal and Error, Cent. Dig. § 4154.] 

3. Monopolies ®=328 — Damages— Measube—Loss of Peofits. 

The measure of a jobber's damages for unlawful discrimination against 
him by a manufacturer whose product the jobber bad been selling for 
several years, the sales increaslng each year, Is not limlted to profits lost 
on sales which he proved he could bave made ; but the jury could bave 
inferred, fromi the average increase of sales, the probable increase during 
the time of the discrimination, and could allow for the loss of profits on 
such sales. 

[IM. Note. — For other cases, see Monopolies, Cent. Dig. § 18.] 

4. MoNOPOLiES ©=28 — Damages— Loss op Othee Sales. 

A jobber, to whom a manufacturer of a well-known product refused to 
sell bis product at less than the regular price charged to retallers cannot 
recover as damages the loss of profits on sales of other articles to cus- 
tomers desiring that product, who dealt with competing jobbers In order 
to get ail their goods at the same place, since such damages are too re- 
mote and uncertain, and could bave been prevented by the jobber buying 
the product at the retailers' priée and reselling It without profit. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18.] 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by Frey & Son, Incorporated, against the Welch Grape Juice 
Company. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

Horace T. Smith, of Baltimore, Md., and Daniel W. Baker, of 
Washington, D. C, for plaintiff in error. 

Charles P. Spooner, of New York City (John Hinkley and Thomas 
Foley Hisky, both of Baltimore, Md., on the brief), for défendant in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This action is for damages under the féd- 
éral statutes forbidding combinations and discriminations in restraint 

©:=3Por other eascs see same topic & KEY-NUMDER in ail Key-Numbered Digesta & Indexes 
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of trade. The verdict was for the défendant, and the plaintif? asks a 
new trial for errors assigned in the admission of testimony and in the 
charge on the subject of damages. 

There was évidence tending to support thèse allégations of the décla- 
ration : The défendant, a manufacturer and seller in Baltimore of an 
established article of commerce known as "Welch's Grape Juice," had 
an understanding or agreement with the jobljers to whom it sold that 
they should sell at not less than a fixed price to retailers. The plaintiff, 
a wholesale grocer in Baltimore, with a considérable trade in defend- 
ant's goods, being contented to take a smaller profit than others, began 
to sell at a lovver price than that the défendant required its customers 
to charge. For this violation of its requirements the défendant refused 
to sell to the plaintiff, except at the list price which it required jobbers 
to charge retailers. This discrimination resulted in the entire loss of 
the profits which the plaintiff would hâve made in the regular course of 
its sales of Welch's grape juice and loss of trade in other commodities, 
since customers who desired Welch's grape juice. and could not pur- 
chase it from the plaintiff transferred their gênerai accotints to other 
jobbers, who could supply the grape juice. 

The déclaration was divided into two counts — the damages declared 
m the first count being for the alleged unlawful combination to control 
the price; and in the other for the alleged unlawful discrimination in 
price against the plaintiff. The défendant denied both the unlawful 
•combination and the unlawful discrimination. 

In the effort to avoid any appearance of an expression of an opinion 
on the merits, we hâve made only such statement of the case as seems 
necessary to an understanding of the point hère involved. The law 
applicable to the issues of violation of the fédéral statutes was not in 
serions dispute. 

Evidence was admitted over the objection of the plaintiff: (1) That 
the profit to dealers on Welch's grape juice at the listed price prescrib- 
ed by the défendant was the average profit on other groceries; (2) 
that the défendant was not in any combination with manufacturers of 
other kinds of grape juice to control the price ; (3) that by the custom 
of trade the priée at which the jobber is expected to sell is fixed by the 
manufacturer. 

[1] AH of this évidence was irrelevant and incompétent. The is- 
sues made by the pleadings were whether there was an unlawful com- 
bination to control the price of grape juice, or unlawful discrimination 
against the plaintiff in charging him a greater price than other jobbers. 
If there was such a combination to require ail dealers to sell at the price 
fixed by the manufacturer upon the penalty of not being allowed to sell 
on an equality with other traders, and the plaintiff was the victim of it, 
it was no défense to show that the plaintiff was required to charge only 
an average profit, or that it was the custom of trade for manufacturers 
to violate the law. Dr. Miles Médical Company v. Park & Sons, 220 
U. S. 373, 31 Sup. Ct. 376, 55 L- Ed. 502. Nor would it avail the de- 
fendant, against the charges made by the plaintiff, to show that it had 
not violated the law by making a combination with manufacturers of 
other brands of grape juice. 
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[2] We cannot help thinking that ail this testimony tended strongly 
to divert the minds of the jury from the real issue. The statutes 
against trusts, combinations, and discriminations in trade brought such 
new and unfamiliar prohibitions into the laws of trade that they hâve 
been only partially assimilated after a great effort by experienced and 
îearned judges. The admission of the testimony referred to, taken in 
connection with the remarks of the presiding judge, in admitting some 
of it, as to the importance of the issues to be decided by the jury, must 
liave been prejudicial to the plaintiff in obscuring the real and com- 
paratively simple issues involved in the trial. It is crue the charge in 
clear language stated the real issues and instructed the jury to disre- 
gard the économie questions that were made by the objectionable tes- 
timony. The gênerai rule is that such a charge will be held to make 
harmless the error of admitting incompétent testimony, but the rule is 
not unbending. 

"But yet there mfay be instances where such a strong impression bas been 
made upon the minds of the jury by illégal and improper testimony that its 
subséquent wlthdrawal will not remove the efïect caused by its admission, 
and in that case the gênerai objection niay avail on appeal or writ of error." 
Throekmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 U Ed. 663. 

This was a case for the application of the exception stated. 

[3] In his charge, and in interruption of counsel for plaintiff in the 
course of his argument, the District Judge limited the measure of dam- 
ages to the profit that plaintiff would hâve made on two particular or- 
ders proved to hâve been given to the plaintiff vvhich it was unable to 
fill, and to the profit the plaintiff would hâve made but for the alleged 
discrimination on 200 cases which it bought from another dealer at a 
higher price than that charged other dealers by the défendant. This, 
we think, was error. The damages recoverable were those which arose 
from the unlawful interruption of the plaintiff's business in selling 
Welch's grape juice. This damage could not as a matter of law be con- 
fined to the loss of profit on spécifie sales which the plaintiff might be 
able to prove ; for in such case, when a merchant's business is broken 
into, it would ordinarily be impossible for him to know and prove ail 
spécifie sales he had lost. The plaintiff testified that in the year 1911, 
before the alleged discrimination began, it sold 190 cases of Welch's 
grape juice, and it also proved the average increase of its gênerai busi- 
ness for the succeeding years. This average increase of gênerai busi- 
ness was évidence from which the jury could hâve inferred the probable 
increase of the sale of this brand of grape juice, had the plaintiff been 
able to purchase it on the same terms as other jobbers. This évidence, 
together with that offered by the plaintiff of the per cent, of profit 
made by it on sales of the grape juice, should bave been submitted to 
the jury as data from which in connection with any other relevant 
facts they could arrive at the damage which the alleged combination 
and discrimination caused the plaintiff. 1 Sedgwick on Damage (9th 
Ed.) § 182, and cases cited. 

[4] We agrée with the District Judge that the damages arising from 
the incidental loss of gênerai business in other commodities were too 
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remote and uncertain. Indeed, that loss, if any, the plaintilï might 
hâve prevented altogether by purchasing and selling the grape juice 
without profit 
Reversed. 



THE P. R. E. NO. 32. 

THE JOHN J. HAGUE. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 110. 

Collision <s=!»i7) — ^Towa Meeting — Mutual Fatjlts. 

A collision occurred In the KIU von KuU In the channel between Shoot- 
er's Island and Staten Island, whlch is about 400 feet wlde, between the- 
tows of two meeting tugs, one havlng a single beat In tow and the other 
nlne, In three tiers. The tows were passing starboard to starboard. Held, 
on the évidence, that the tug wlth the large tow was In fault for not allow- 
ing more room, the other tow belng as close to the bank of Shooter's Is- 
land as it could get; that the other tug was also In fault for not waiting 
until the large tow had passed through the narrow channel, for not giving 
the proper bend whistle when approaching the island, and for failure to^ 
keep to the starboard side of the channel, as requlred by article 25 of tbe 
Inland Rules (Act June 7, 1897, c. 4, § 1, 30 Stat. 101 [Comp. St. 1913, §i 
7899]). 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 200-202.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty for collision by Anthony O'Boyle, owner of the 
coal boat O'Boyle Brothers against the steam tug P. R. R. No. 32, the 
Pennsylvania Railroad Company, claimant, with the steam tug John 
J. Hague, the Tice Towing Line, claimant, impleaded. Decree for libel- 
ant against the P. R. R. No. 32, and her claimant appeals. Modified 
and affirmed. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Benjamin W. Wells, both of New York City, of 
counsel), for appellant. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit in admiralty brought by 
the libelant as the owner of the coal boat O'Boyle Brothers against the 
steam tug P. R. R. No. 32, owned by the Pennsylvania Railroad Com- 
pany. The latter, under the fifty-ninth rule in admiralty (Comp. St. 
Ann. 1916, p. 2706), bas impleaded the steam tug John J. Hague, own- 
ed by the Tice Towing Line. The suit grows out of a collision whicb 
occurred on June 30, 1913. About 4 o'clock in the afternoon of that 
day the tug John J. Hague took in tow at Carteret, N. J., the O'Boyle 
Brothers and started for Jersey City. The O'Boyle Brothers was tow- 
ed astern on two hawsers, which ran from the bow of the boat to the 

©^z^For other cases see .same topic & KEY-NCMBBR In ail Key-Numbered Dlgests & Indexe» 
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fitem of the tug and were about 25 feet in length. On approaching 
Shooter's Island in the Kill von KuU, the steamtug P. R. R. No. 32 
was encountered with a tow of nine boats arranged in tiers of three 
boats abreast. The P. R. R. No. 32 was on the starboard side, the 
Staten Island side, of the John J. Hague. The collision took place at 
the upper end of Shooter's Island. 

The master of the Hague testifîed that he first saw the P. R. R. No. 
22 when he got within 400 feet of Shooter's Island. The tug Kimp- 
land was ahead of his tug and going in the same direction he was. He 
testifîed he first saw that tug as she was "entering Shooter's Island" 
with a loaded mud scow on her starboard side. The Kimpland passed 
No. 32 on the Shooter's Island side of the channel, passing starboard 
to starboard. When the Kimpland got clear of No. 32's tow the Hague 
was probably 50 or 75 feet astern. The captain of the Kimpland tes- 
tified that in going through his tug (the Kimpland) rubbed "along ail 
the way" from the beginning to the end of tow No. 32, and that he 
went ahead very slowly. His testimony was, "I wasn't going at ail, 
hardly." The Kimpland was a powerful tug, 95 feet long, and was 
about twice as large as the Hague. The Hague followed, but without 
the same success. The last scow, the deck scow in No. 32's tow, came 
into collision with the O'Boyle Brothers, which the Hague had in tow. 
The deck scow was in the last tier of the tow, and was the .starboard 
boat in the tow, and struck the O'Boyle Brothers with the starboard 
bow corner, causing considérable damage. 

The pilot of the Kimpland, who saw the collision, testiiied that the 
last boat in No. 32's tow was out of line, and that she stood about 2 
feet outside of the other boats. Asked how the boats came into colli- 
sion, he answered, "Well, the Pennsylvania scow fouled this canal boat, 
or whatever it was, that the Hague had in tow." He was asked what 
happened to the tow of No. 32 after he cleared it, and replied, "It float- 
ed across my stern as I passed by it," and "towards Shooter's Island." 
He also testified that the Hague and her tow was "right up against 
Shooter's Island." He was asked whether the Hague could hâve gone 
any further over that way, and he replied, "She was hard up against 
it." The master of the Hague testified that when the collision occurred 
his engines were stopped and his tow was up against the shore. He 
cleared the first two tiers of No. 32's tow without touching, but the last 
boat in the tier, which projected out, struck, and if that boat had been 
in line with the other tiers there would hâve been no trouble. There 
was some testimony to the effect that the O'Boyle Brothers took a 
sheer, which caused the collision. It is most improbable that any such 
thing happened, for the O'Boyle Brothers was held by two short haw- 
sers, which were made fast to the stern bits of the Hague. Moreover, 
the wind, which was southwest, would hâve blown her the other way. 
It would naturally take No. 32's tow towards the Hague's tow. 

The court below found no fault attributable to the Hague, and that 
No. 32 was alone at fault. We concur in thinking that No. 32 was 
at fault. She presented from her bow to the tail of her tow an ob- 
struction some 500 feet long, gradually taking up more and more of the 
whole channel. No 32 was clearly in fault for not pulling her tovv over 



120 240 FEDERAL REPORTEK 

toward the Staten Island side of the channel, out of the way of the 
Hague and her tow. 

The question remains to be considered whether the Hagtie was free 
from fault. The court below thought she was. We are unable to co- 
ïncide in that opinion. It seems to us that, as No. 32 was proceeding 
with the tide and burdened with a tow of some proportions, she should 
hâve waited until No. 32 and her tow were out of the way. Moreover,. 
as the two tugs were approaching each other in a narrow channel, witli 
the bend at Shooter's Island between them, it was the duty of both 
tugs to sound a long blast of the whistle on approaching the bend. No. 
32 did so. The Hague did not, and because sîie did not she is not free 
from fault. Moreover, the Hague is to blâme for undertaking to force 
her way through and in following the lead of the Kimpland. She was 
bound to know that under the circumstances plainly visible the stop- 
page of No. 32's way would aggravate the effect of the wind on 32's 
tow, and that it would be more diflScuIt for her to skin through between 
the tow and Shooter's Island than it had been for the Kimpland. The 
Hague was not bound to keep on going ahead. The passage of Shoot- 
er's Island is at ail times difficult. If the Hague was afraid of the light 
tug, Brinton, which was on the Staten Island side of the channel, ail 
she had to do was to stop with the tide against her and let No. Zl go 
by. But the fact that the Brinton was there really proved nothing. 
Light tugs can get out of the way, and it is not clear to us that she 
was blocking up the channel, or interfering with navigation on that 
side. 

The collision occurred in a narrow channel; the Kill von Kull being 
at the place of collision about 400 feet wide. The narrow channel rule 
was applicable. Article 25 of the Inland Rules provides that : 

"In narrow chaimels every steam vessel shall, when it is safe and prac- 
ticable, lîeep to that side of the fairway or mid-channel which lies on th» 
starboard side of such vessel." 

As the tug No. 32 was about in the middle of the channel, there was 
sufficient space on the Staten Island side for the Hague and her tow to 
hâve passed and to hâve obeyed the statute. The captain of the Hague 
tries to excuse himself for his failure to comply with the rules because 
"the Brinton was around in there," and "it wasn't safe," and that in 
doing so he "might hâve been crossing his (No. 32's) bow." His excuse 
is a futile endeavor to justify his failure to obey the statute. The tes- 
timony is clearly against him. The Brinton was back in her slip. Al- 
though she had started to corne out, she had gone back in responding 
to the signal blown to her for the purpose by No. 32, and the weight of 
the testimony shows that there was no other boat there that was ob- 
structing the channel. His own tug was only IZ^'a feet beam, and the 
scow he had in tow only 28 feet beam, so that if he had a channel of 
200 feet, or even 100 feet, of clear water between No. 32 in the middle 
of a 400-foot channel and the Staten Island shore, it would hâve been 
perfectly safe for him to hâve gone that way. There is no sufficient 
excuse for her being on the wrong side of the channel. 

It is undoubtedly true that the narrow channel rule must be con- 
strued in the light of common sensé, and that it is not an inflexible 
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Tule to be foUowed in ail cases, but only when it îs safe and practica- 
ble. But the évidence satisfies us that in this case it would hâve been 
safe and practicable to hâve obeyed it. Both tugs being at fault, the 
amount of the stipulated damages must be divided between them. 

The decree must be modified in accordance with this opinion, and, 
so modified, is affirmed. 



SHOOK V. LEVI. 

In re FARMERS' DAIRY ASS'N. 

(Circuit Court of Appeals, Nlnth Circuit. Mardi 5, 1917.) 

No. 2868. 

1. Bankhuptcy <S=3l40(l) — Possession of Propebtt by Trustée — Actions — 

Evidence — Sufficiency. 

In a proeeeding to compel a trustée to return property found in posses- 
sion of a bankrupt, on ground tliat title had not passed and tlie sale was 
conditional, évidence Jield, In view of the minutes of the bankrupt cor- 
poration as to the purchase, to warrant a finding that the sale was only 
conditional, and that tltle did not pass. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 198, 199.] 

2. Corporations <S=426(]0) — Président — Powers of — Ratification. 

Where a corporation took possession of, and exerdsed rlghts of owner- 
ship over, horses purchased by Its président, it thereby ratlfled the 
présidents purchase, and estopped itself to deny his authority. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1702, 1704, 
1714.] 

8. Sales <©=47D(7) — Conditional Sales — Burden of Proof. 

One claimlng that a sale Is conditional has the burden of provlng it by 
a prépondérance of the évidence. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1427.] 

4. Sales <S=>460— Conditional Sales — Statutes. 

In the absence of statute, a conditional sale may be verbal. 
[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1348.] 

6. Sales ®=479(7) — Conditional Sales — Note. 

The acceptance of notes for the balance due on the purchase price oï 
chattels Is not conclusive évidence that the sale was absolute, and not 
conditional, although it is a fact to be eonsidered in determinlng the 
question. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1427.] 

Appeal f rom the District Court of the United States for the Southern 
Division of the Southern District of California; Ben. F. Bledsoe, 
Judge. 

In the matter of the banlcruptcy of the Farmers' Dairy Association. 
Proeeeding by A. Levi against A. M. Shook, trustée in banltruptcy, to 
require the return of property. From an order and judgment of the 
District Court (234 Fed. 118), on pétition for review of the order of the 
référée, directing the return of the same, the trustée appeals. Afiirmed. 

<g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The appellant Is trustée of the Farmers' Dairy Association, a bankrupt. As 
such trustée he came into possession of nlne head of horses, wliich he clalms 
title to as an asset of the bankrupt's estate. On September 13, 1915, A. Levi, 
the appellee, flled In the court below a pétition claimlng the légal title to the 
horses, and praylng that they be adjudged to be hls property. The basis of 
his claim Is that prior to the time that the Dalry Association came into the 
possession of the property he was the absolute owner, that he sold the same 
to the association by conditional sale, the title not to vest untll the full pur- 
chase price was paid by the association, and that promissory notes were 
given appellee for such balance of the purchase price as remained unpald. 
Issue belng joined, trial was had before the référée In bankruptcy, resulting 
in an order and judgment in favor of the appellant that he was owner of the 
horses. From this judgment a review was taken to the District Court, which 
held that the transaction had between the parties respectlng the horses did 
not constitute a conditional sale, but that, under the circumstances, the only 
fuir and e<iultable thlng to do was to hold that the petitioner was stlU the 
(iwner of the horses, and that the bankrupt corporation was entitled to a 
return of so much of the purchase price as had been pald thereon, less such 
sum, not to exceed the amount paid, as would reimburse the petitioner for 
the reasonable value of the use of the horses durlng the time that they were 
in possession of the bankrupt. Order and judgment havlng been entered ac- 
cordingly. the trustée prosecutes review to thls court. 

A. L. Wissburg, of San Diego, Cal., for appellant. 
James E. O'Keefe, of San Diego, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. [1] The question presented is 
largely one of fact. A brief statement of the évidence is to be found 
in the record, and from this it must be determined whether the alleged 
sale was absolute or conditional only. Manifestly the horses were con- 
tracted to be sold to the dairy association by piecemeal ; that is to say, 
two at one time, two at another, and the remaining five at still another. 
The principal negotiations seem to hâve been had between the appellee 
and N. J. Peavy, who was président of the association, and as the évi- 
dence indicates was at certain times during "said period" manager 
thereof . Peavy relates that he and the appellee negotiated for the sale 
and purchase of two of the horses, and that they were sold to the as- 
sociation ; that Levi stated at the time, and witness "understood, that 
title to the horses was to remain in seller until the purchase price 
therefor had been paid"; and that promissory notes representing the 
purchase price were given by the association. Later a like understand- 
ing was had with respect to two other horses, and still later with 
respect to the remaining five. 

The appellee confirms the testimony of Peavy, and other witnesses, 
among whom were two of the directors of the association, corroborate 
both in part. There is nothing in the record in disparagement of this 
testimony, except that the property was thereafter treated by the asso- 
ciation as an asset thereof, and further the minutes of tlie board of di- 
rectors of the association show that four of the horses were purchas- 
ed by it, the terms stated therein being that they were purchased at a 
considération named, one-half due in six months, one-fourth in nine 
months, and the balance in one year, without mentioning that the pur- 
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chase was conditional upon the payment of the purchase price. As to 
the remaining five the minutes appear to be silent. The minutes fur- 
ther show that certain payments had been made towards the purchase 
price of the horses. Ail negotiations touching the sale oî the horsês 
were by word of mouth, except the giving of the notes for the purchase 
price. 

A careful survey of the testimony can lead to but one conclusion, and 
that is that there was a verbal conditional sale of the horses by the 
appellee to the Daiiy Association, the légal title to remain in appellee 
until the property was paid for, and that no title passed to the associa- 
tion by reason of its not having paid the purchase price. If it be ar- 
gued that it has not been shown that the président of the association 
was authorized to make the purchase in behalf of the association, it 
may be answered that as to part of the horses there was a ratification 
of the purchase by action of the board of directors. True, the state- 
ment of the terms of purchase in the minutes does not correspond whol- 
ly with the terms as claimed by the appellee. But the minutes should 
be read in the light of the entire évidence, and, when se read, they 
must, where seemingly contradictory, give way to the true intention of 
the parties, which we believe was truthfuUy indicated by the testimony 
of Peavy and the appellee. 

Serrano and Kimball, two of the directors of the association, say that 
the matter — that is, the contract between Peavy and the appellee — was 
brought to the attention of the board of directors, and that they took 
action on it. 

[2] As to the remaining horses, the association assumed the pos- 
session and used them, and treated them as if it were the owner, and 
thus it has ratified the purchase by its own acts, or perhaps, more cor- 
rectly speaking, it has estopped itself to deny the authority of its prési- 
dent to contract for it. 

[3] In coming to this conclusion, we apply the rule which places up- 
on the party who affirms that the sale is conditional the burden of prov- 
■ing it by a prépondérance of the évidence. In re Leeds Woolen Mills 
(D. C.) 12 Am. Bankr. R. 136, 148, 129 Fed. 922. We apply, also, the 
following principles supported by adjudications : 

[4] A verbal contract for the sale of personal property, when the 
seller retains the légal title, conditional upon full payment of the pur- 
chase price, is valid, if not otherwise in contravention of the statute of 
f rauds. Meier & Frank v. Sabin, 214 Fed. 231, 130 C. C. A. 605. The 
doctrine seems to be recognized in California. Wise v. Collins, 121 
Cal. 147, 53 Pac. 640. 

[5] Nor is the acceptance of notes for the balance remaining due of 
the purchase price conclusive évidence that the sale was absolute, and 
not conditional. The fact is but a circurastance in determining the 
nature of the contract. Van Allen v. Francis, 123 Cal. 474, 56 Pac 
339; Perkins v. Mettler, 126 Cal. 101, 58 Pac. 384. 

The order and judgment of the District Court is as favorable to ap- 
pellant as he could expect. 

Affirmed. 
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COURTNET V. OHIi, 

(dlrcult Court ot Appeals, Third Circuit. March 8, 1917.) 

No. 2190. 

OoEPOEATioNs ®=>269(3) — AssEssMENT Against Stockholders — Evidence — 
Feaud. 

In an action by tlie trustée of a bankrupt corporation against a stoclj- 
Jiolder to reeover an assessment made on bis stock subséquent to bank- 
ruptcy, évidence held insufficient to support the charge that the stock- 
holder, wbo was one of a committee, tiefore he owned any stock In the 
corporation, to appraise the property turned over to the corporation 
in exchange for its stock, made a valuation in bad faitli and wltlî kuowl- 
edge that it was grossly excessive. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 88T, 888, 
1154-1159, 2277.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Joseph S. Courtney, as trustée in bankruptcy of the es- 
tate of the Groveland Mining Company, against Edwin N. Ohl. Judg- 
ment for the défendant on directed verdict, and plaintiff brings er- 
ror. Affirmed. 

S. H. Holding and Thompson, Hine & Flory, ail of Cleveland, Ohio, 
and John D. Evans, of Pittsburgh, Pa., for plaintiff in error. 

H. B. McGraw, of Cleveland, Ohio, and J. N. Martin and Norman 
A. Martin, both of New Castle, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. In the court below Joseph S. Court- 
ney, a citizen of Michigan, trustée in bankruptcy of the Groveland 
Mining Company, a corporation of that state, brought suit against 
Edwin N. Ohl, a citizen of Pennsylvania, a stockholder in that comr 
pany, to reeover an assessment made subséquent to bankruçtcy, on his 
stock. The cause was tried by a jury, and at the conclusion of the 
testimony of both sides the court gave binding instructions for défend- 
ant. Thereupon plaintiff sued out this writ and assigned for error 
such action of the court. 

The question hère involved is therefore: Did the pleadings and 
proofs establish any liability of Ohl to the Groveland Mining Com- 
pany, for it is manifest that, unless such liability of Ohl to the Com- 
pany existed prior to bankruptcy, the company's bankruptcy did net 
create any liability. As it is conceded there was no subscription or 
other express contract by which Ohl obligated himself to pay money 
to the Groveland Mining Company, it foUows that any liability on his 
part hère sued upon must be an implied contract which the law créâtes. 
Tuming to the pleadings, then, for a statement of the implied liability 
sued on, we find it set forth on thèse alleged facts, namely: 

"That for a long time prior to and at the date of the adjudication of said 
corporation as a bankrupt, Its outstanding capital stock was two hundred 

^=For otber cases see saine toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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thousand dollars ($200,000.00), divided into eight thousand (8,000) shares of 
twenty-flve dollars ($25.00) each. That the original subscrlbers of the 
capital stock of said corporation, and the number of shares subscribed for 
by each, were as folio ws; 

George W. Youngs 2026 shares 

J. H. Bartow 2026 shares 

D. T. Croxton 2665 shares 

W. H. Becker 1280 shares 

Frank W. îoungs 3 shares 

"That ail of said capital stock was issued for and in considération of the 
asslgnment to said corporation of a certain option. That prior to the in- 
corporation and in anticipation thereof, the above-named subscrlbers and In- 
corporators, together with Edwin N. Ohl and E. D. Carter, entered into a 
pretendeê valuation of the potential lease mentloned in the option hereinbe- 
fore referred to, and pretended to value such potential lease at one hundred 
ninety thousand flve hundred and twenty-flve dollars ($190,525.00). That said 
option transferred to said corporation In payment for said stock was worth- 
less and without value, and that the valuation of one hundred ninety thousand 
five hundred and twenty-five dollars ($190,525.00) aforesaid, was not made by 
said incorporators and stockholders honestly ahd in good faith, but was made 
with knowledge on the part of said Incorporators and stockholders that said 
valuation was grossly excessive." 

Assuming for présent purposes that the facts stated would, if prov- 
ed, establish a liability on the part of Ohl, a study of the proofs shows 
that no such alleged acts were donc or in any way participated in by 
Ohl. 

Without discussing ail the proofs, we restrict ourselves to such as 
are pertinent to the issue between him and the company. The Grove- 
land Mining Company was a corporation formed under the laws of 
Michigan, with a capital stock of $200,000, divided into 8,000 shares, 
of $25 each. Its articles of incorporation, filed with the secretary of 
State on August 3, 1907, recited that no cash was actually paid in 
on the capital stock, but that contemporaneously with its organization 
certain property, consisting of an option on certain ore lands, was 
conveyed to it, and that the value of such option was $190,500. In 
addition thereto, some $9,500 were expended in putting the ore banks 
in workable shape. The property, thus acquired by lease, consisted 
of an iron ore mine which had theretofore been leased and developed 
by another company at an expense of about $150,000 and was subse- 
quently surrendered by it to the owner. The mine contained a large 
amount of knocked-down or already mined ore, which could be mar- 
keted when the water was pumped from the mine. The mine was 
operated by the Groveland Company until it went into bankruptcy 
about six years thereafter. There was conflicting testimony as to the 
value of the lease, but there is no testimony whatever to show any 
purpose to defraud any one in making such valuation. The corpora- 
tion had but a few stockholders. The only attempt to dispose of its 
stock seems to bave been amongst those who were in some may inter- 
ested in either the marketing or the consumption of its product, and 
who were fully advised as to what had been donc. Thus J. H. Bar- 
tow, the promoter of the Groveland Mining Company, and one of the 
original subscribers of its stock, controlled the L,ake Erie Ore Company, 
of Cleveland, Ohio, which was the exclusive selling agent for the 



126 240 FEDERAL REPORTER 

entire product of the mine during the whole time it was operated, and 
became also the owner of 2,339 shares of the Groveland stock. So 
also Ohl, who was a fiirnace manager, bought some of the ore for 
plants he was interested in and became the owner of 1,000 shares of 
the Groveland stock. There is no évidence whatever to connect Ohl 
in any way with the organization of the company, or the valuation of 
the lease. He had no dealings of any kind with the company itself 
concerning this stock. He was told by Bartow, the promoter, that 
he was forming such a company, and was offered by Bartow stock 
in it at the price it had cost Bartow. He agreed to buy 1,000 shares 
of it, and paid Bartow about $1,200 personally as full-paid stock for 
it. Toward making up this 1,000 shares, Bartow used some of his 
own and procured some from his associâtes. Some 760 shares were 
transferred to Ohl by Bartow from stock issued to the latter and the 
certificates for the balance of 240 shares were issued direct by the 
company to Ohl at Bartow's instance. In no way did Ohl hâve deal- 
ings with the company. 

Such being the case, it is clear that the allégations of the plaintiff's 
claim, quoted above, were not sustained by the proofs, and, indeed, 
the contrary was proven to be the case. It is therefore manifest that 
no grounds of recovery against Ohl were shown, and the court below 
committed no error in so instructing the jury. 

The view we hâve taken of the controlling issue of the case renders 
it needless for us to discuss other questions discussed in the opinion 
of the court below, and in the brief and arguments in this court. 

The judgment below is affirmed. 



AMERICAN WAREHOUSE & TRADING CO. v. DAVISON LUMBER 

CO. et al. 

(Circuit Court of Appeals, Second Circuit January 16, 1917.) 

No. 134. 

1. Shipping ig=>50 — Ohaeters — Liabiutt foe Wharfaoe. 

A charterer, who contracts for wharfage for the vessel, wlthout dis- 
closlng that he is actlng for any one else, is liable therefor, although by 
the terms of the charter, as between hlm and the owners, the liablllty is ' 
prlmarlly on the latter. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. §§ 150-155.] 

2. Shipping <@=207 — Limitation of Liabilitt. 

Rev. St. il 4283, 4285 (Comp. St 1913, §§ 8021, 8023), limiting the lia- 
blllty of vessel owners for torts committed wlthout thelr privlty or 
knowledge, and Act June 26, 1884, c. 121, § 18, 23 Stat. 57 (Comp. St. 
1913, § 8028), extending the limitation to other debts and liabllities, are In 
pari materla, and the latter exemption does not extend to contracts made 
personally by or with the consent of a part owner. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. |§ 555, 643, 644.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

<g=:>For other cases see saœe topio & KEY-NUMBER lu ail Key-Numbered DlgiSts & Indexes 
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Suit in admiralty by the American Warehouse & Trading Company 
against the Davison Lumber Company, with Winfield S. Pendleton 
impleaded. From the decree, libelant and respondent Pendleton ap- 
peal. Modified. 

Haight, Sandford & Smith, and John W. Griffin, ail of New York 
City, for appellant American Warehouse & Trading Co. 
Avery F. Cushman, of New York City, for appellant Pendleton. 
Kelly & Hewitt, of New York City, for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The libel was filed against the Davison 
Lumber Company, the charterer of the schooner Mount Hope, to re- 
cover wharfage furnished to her at Hoboken, N. ]., between December 
24, 1915, and January 23, 1916. The Lumber Company brought in 
the respondent Winfield S. Pendleton a part owner of the schooner, 
under the fifty-ninth rule in admiralty (29 Sup. Ct. xlvi). 

The charter party was between the master of the schooner and the 
Davison Company, and was signed in the master's name by Pendle- 
ton Bros., Incorporated, the agents of the schooner. It was for the 
carrying capacity only, and was not a démise. When signed by Pen- 
dleton Bros., Incorporated, it contained the clause, "vessel to be free 
of wharfage," which the Davison Company struck out before signing. 
As the parties proceeded to perform the charter so altered, it is in our 
opinion to be treated as if it had never contained the clause in question. 
The obligation of paying wharfage lay, as usual, upon the vessel and 
owners. 

[1] The Davison Company, without disclosing that it was acting 
for any one else, applied to the libelant for the berth, agreed upon 
the charge for wharfage par day, and sent the vessel there- It was 
therefore clearly responsible to the libelant, even though the liability 
between it and the owners was primarily on the latter. In this par- 
ticular we disagree with Judge Smith. 

At the time the charter party was executed, the schooner and her 
master were both at St. Johns, New Brunswick, and the master was 
quite without authority to make a charter, or to authorize any one else 
to make a charter, of the vessel in her home port. Pendleton Bros., 
Incorporated, were, however, the vessel's agents at New York, and 
the respondent Winfield S. Pendleton, who was vice président and a 
director of the company, was also managing owner, so that the char- 
ter party made by authority of the master must be regarded as having 
been fully ratified by the agents and managing owner. 

Winfield S. Pendleton, in his original answer to the pétition under 
the fifty-ninth rule, claimed that any decree against him must be con- 
fined to his share of the vessel. But in the court below his liability, 
as afifected both by the act of March 3, 1851 (Rev. Stat. U. S. §§ 
4283-4285, Comp. St. 1913, §§ 8021, 8023), as well as by the act of 
June 26, 1884, was fully considered, and we denied his application to 
amend his answer in this court by specifically claiming the benefit of 
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thè act of 1884, on the ground that the cause was fully before the 
court and no amendaient was necessary. 

[2] It is now perfectly well settled that the acts of 1851 and 1884, 
are to be construed in pari materia. The former conferred exemption 
as to torts occurring without the privity or knowledge of the owner, 
and the latter extended this privilège to debts and other liabilities of 
the owner. It is well established that this exemption does not apply 
to contracts made personally by or with the consent of a part owner. 
McPhail V. Williams (D. C.) 41 Fed. 61 ; Gokey Co. v. Fort (D. C.) 
44 Fed. 364; Great Lakes Towing Co. v. Mills Transportation Co., 155 
Fed. 11, 83 C. C. A. 607, 22 L. R. A. (N. S.) 769; Richardson v. 
Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 56 L. Ed. 110. It is not easy 
to lay down a hard and fast rule as to the latter contracts. Each case 
must dépend upon its own facts. Liabilities which are imputed as 
matter of law, without any personal intervention of the owner, are 
certainly within the exemption. We hâve considered the subject in 
The Loyal, 204 Fed. 930, 123 C. C. A. 252, and Benner Line v. Pen- 
dleton, 217 Fed. 497, 133 C. C. A. 349. In the instant case Pendleton, 
as managing owner and vice président and director of Pendleton Bros., 
Incorporated, the vessel's agents, must be taken to hâve had knowledge 
of the charter party and to hâve ratified it. Otherwise it would hâve 
been invalid, because of the master's want of authority. Therefore 
Pendleton is as much personally bound as if he had signed the charter 
party, or directed it to be signed. In McPhail v. Williams, supra, 
Williams, a part owner, was held personally responsible for supplies 
ordered in the home port by another part owner with his knowledge 
and consent. In Gokey v. Fort, supra, Judge Brown said : 

"But the respondents were Individually liable for the contracts of their 
managing agent, inade in the home port, in the ordinary repair of the vessel, 
thèse repairs being known and approved by some of the owners. The Two 
Marys (D. C.) 10 Fed. 923 ; Seuil v. Raymond (D. C.) 18 Fed. 549. It bas been 
held that the limitation provided by the act of 1884 upon the liabilities of 
the owners 'on account of the shlp' does not extend to their personal con- 
tracts, but only to the debts and liabilities that arise out of the navigation or 
business of the ship, or from the contracts of the master, under his gênerai 
jwwers In the course of the voyage. The Amos D. Carver [D. C] supra [35 
Fed. 669] ; McPhail v. Williams [D. C] 41 Fed. 61. Such has long been the 
construction of the broad provisions of the ordinance of Txiuis XIV, as well 
as of the slmilar provisions of section 216 of the Code of Commerce (1 Valin, 
Comm. 569) ; Emerigon Cont. a la Grosse, c. 4, Sec. 11 ; 2 Des.1ardin, Droit, 
Com. Max. §§ 283-286; 2 Valroger, Com. du Code de Oom. § 256. And, in 
gênerai, repairs made In the home port by the owners, or by their authorized 
agent, are treated as the personal debts of the owners, and cannot be dls- 
charged by a surrender of the vessel. It is the same with the captain's for- 
eign contracts from the time they are ratified by the owners. Several of the 
maritime codes thus expressly provide. See Italian Code Mar. § 491 ; 3 
Revue Internat, du Droit Mar. 316, 318; 4 Revue Internat, du Droit Mar. 
337-339; and Desjardin, ut supra. Valin says: 'There are cases, however, in 
which the owner cannot free hlmself by mailng this abandonment. * • • 
The reason is, because thèse debts are his own personal debts, as much as 
If he had contracted them hlmself.' 'It is unlversally recognized in modem 
law' says Desjardin (section 283), 'that the right of abandonment cannot be 
Invoked by the owner in order to limlt his own personal obligation. The 
right of abandonment ceases also if the obligation at first contracted by the 
captain is ratified by the owner; it is the same as If the owner had acted 
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hlmself. Section 284. Ali législations that permit the owner to limlt his ob- 
ligation by abandonment dlsallow this rlght from the tlme he bas transformed 
the captaln's engagement into hls own personal obligation.' " 

The decree is modified, by making the award, with interest and 
costs, payable to the Hbelant primarily by Winfield S. Pendleton, and 
secondarily by the Davison Company. 



MOUND COAL CO. v. JEFFREY MFG. CO. 
(Circuit Court of Appeals, Fourth Circuit. December 22, 1916.) 

No. 1369. 

1. Appeal and Eeeob <S=515(1) — Habmless Ereob. 

Plaintilï in error was not prejudiced by the lower court's refusai lo 
ineorporate in the record an epltomized statement of the testimony; the 
rule of court, requiring such évidence to be brought to the appellate court 
by bill of exceptions, precluding its considération, and a complète tran- 
script thereof belng incorporated in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2322 ; 
Dec. Dig. <g=5515(l).] 

2. Appkal and Eekor <®=3544(1) — Bill of Exceptions — Necessity. 

There belng in the record an agreed statement of facts, which the court 
used as a basis of its judgment, a blU of exceptions to support an assign- 
ment to the rendering of judgment for a certain amount is not required. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2412- 
2415, 2418-2420, 2422-2426; Dec. Dig. ®=>544(1).J 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

On pétition for rehearing. Granted. 

For former opinion, see 233 Fed. 913, 147 C. C. A. 587. See, also, 
215 Fed. 222. 

Hubbard & Hubbard, of Wheeling, W. Va., for plaintiff in error. 

W. Wilson Carlile, of Columbus, Ohio (J. Colem.an Simpson, of 
Moundsville, W. Va., and J. B. Sommerville, of Wheeling, W. Va., on 
the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case was decided at the May 
term, 1916. A pétition for rehearing was presented June 17, 1916, in 
which it appears that plaintifï in error grouped the évidence in nar- 
rative form, but opposing counsel objected to the same; that the mat- 
ter was then presented to the trial judge, who refused the request 
of plaintiff in error to ineorporate the same as a part of the record. 
This question was presented to us in the first instance in the nature 
of a motion that the cause be remanded to the court below, with in- 
structions to transmit to this court the proposed statement. The 
motion was not accompanied by a copy of the proposed statement of 
évidence, so that we might détermine as to whether it was materiaJ 

it — ■"'"'• other cases see same toplc & KEY-NUMBER 1d ail Key-Numbered Dlgests & Indexes 
240 F.— 9 
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to the issues involved în this controversy. The statement in ques- 
tion obviously contained only the oral testimony offered in the court 
below, for the reason that there was a stipulation as to most of the 
essential facts incorporated in the statement of facts by the court be- 
low, and an examina tion of the same shows that the rule invoked 
by plaintiff in error could hâve no application to a stipulation of this 
character, inasmuch as it is already in the briefest possible îorm. 

[1] Counsel for plaintiff in error did not appear at the time the 
case was heard in this court. Therefore we hâve no means of know- 
ing what the narrative statement contained. As we hâve stated, plain- 
tiff in error offered oral testimony in the court below, and if it is now 
the purpose of counsel to hâve an epitomized statement of the same 
transmitted to this court, the rule of court which requires such évi- 
dence to be brought hère by a bill of exceptions would preclude 
us from considering this particular évidence. It also appeared when 
this case was heard before that a complète transcript of the évidence 
was incorporated in the record. Under thèse circumstances we were 
of opinion that the plaintiff in error was not prcjudiced by the rul- 
ing of the court below, and we still entertain the same views. 

The pétition for rehearing in this instance is based upon the motion 
€tt the former hearing to remand this cause, with instructions to the 
lower court to settle and détermine the controversy between the par- 
ties as to the prepared statement to which we hâve referred. This 
motion, for the reasons stated, is denied. It is further based upon 
three assignments of error. We think that the second and third 
assignments of error are without merit. The fourth assignment is 
in the- f oUowing language : 

"The court erred in making Its last-mentloned order sustainlng the plalu- 
tltPa motion for judginent, and entering judgment against the défendant for 
the sum of $8,726.85, with interest from the sald date and costs." 

[2] A rehearing will be granted as respects the fourth assignment, 
inasmuch as we are of opinion upon further considération that the 
plaintiff in error is entitled to be heard as to the merits of this assign- 
ment, for the reason that there appears in the record an agreed state- 
ment of facts which the court below used as a basis of its judgment, 
and therefore a bill of exceptions to support this assignment is not 
required. 

Rehearing granted. 
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SHKAUGER & JOHNSON v. PHILLIP BERNARD CO, 
(District Court, N. D. lowa, W. D. March 8, 1917.) 

1. CouKTS iÊ=>255 — Fedekal Cotjets — Jurisdiction. 

The jurisdiction of the fédéral courts, whether original or appellate, 
must be derlved from the Constitution and acts of Congress. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 792, 794, 805.] 

2. CouBTS <3=3290 — Fedebal Couets — Jubisdiction. 

In a suit between citizens of the same state brought in the fédéral 
court on the ground that a patent was Involved, the court cannot, on the 
theory that having taken jurisdiction it should dispose of ail contro- 
versies between the parties, grant an injunctlon restralnlng unfair com- 
pétition regardless of the infriugement of the patent, where the two mat- 
ters were wholly separate; for as the jurisdiction of the fédéral courts 
Is llmited by statute, the rule that a court of equity, having taken cognl- 
zance of a case upon any ground on which jurisdiction is glven, will pro- 
ceed to dispose of the whole controversy between the parties, does not 
apply. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 832.] 

In Equity. Bill by Shrauger & Johnson against the Phillip Bernard 
Company. On application for temporary injunction. Application 
overruled. 

Orwig & Bair, of Des Moines, lowa, for plaintifï. 
T. F. Griffin, of Sioux City, lowa, for défendant. 

WADE, District Judge. The application for temporary injunction 
in this cape was heard upon request of Judge Rééd. Proof was of- 
fered which satisfies me that in some respects the défendant was guilty 
of unfair compétition. 

There was no proof offered as to the validity of the patent, though 
numerous affidavits in opposition thereto were presented. At the close 
of the hearing, I submitted to counsel the question as to whether tem- 
porary injunction restraining unfair compétition should be granted 
without any proof as to the patent, the controversy as to which alone 
gives the court jurisdiction. 

[1] Briefs hâve been furnished, and I hâve made a careful investi- 
gation of the authorities, which I find to be apparently very much in 
conflict, though, upon a careful study, I think it will be found that 
the conflict is more apparent then real. 

"It must be observed In the outset, and never forgotten, that the jurisdic- 
tion of the courts of the United States, dependlng on the subjeet-matter or 
character of the case, whether exerclsed directly as original jurisdiction, 
or indirectly in the form of appellate jurisdiction over final judgments of 
the state courts, e.xtends to, and is llmited by, the class of cases specified in 
the Constitution, in which the jurisdictioa dépends upon the character of the 
case." Nashville Ry. v. Taylor (C. C.) 86 Fed. 168. 

"As regards ail courts of the United States Inferior to thls tribunal, two 
thlngs are necessary to create jurisdiction, whether original or appellate. The 
Constitution must hâve glven to the court the capaclty to take It, and an act 
of Congress must hâve supplied it. Thelr concurrence is necessary to vest it" 
Mayor v. Cooper, 6 Wall. 252, 18 L. Ed. 851. 

«ssFor otber casea see same toplc & KBY-NUMBKa in ail Key-Numbered Digests & Indexes 
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Upon the averments of the bill charging infringement of a patent, 
there is no question but that the court bas jurisdiction of the case ; at 
least in so far as the case seeks relief, based upon the patent, and of 
other things incidental thereto. 

[2] Counsel for plaintifï insist that, the court having jurisdiction as 
to the controversy over the patent, it also bas jurisdiction upon the 
matter of unfair trade, even though such matter bas no connection 
whatsoever with the patent, and they rely for this claim upon the 
rule of equity that : 

"Having taken cognizance of the case upon any ground upon wMch jurisdlc- 
tioa is given, the court wUl proceed to dispose of the whole controversy be- 
tween the parties." 

Broadly stated, I do not agrée with this proposition. I do agrée with 
the proposition, if the word "controversy" is limited to include only 
the questions arising directly or indirectly out of the subject-matter 
which gives the court jurisdiction. I cannot agrée that a suit may be 
brought upon a patent in the United States court in a controversy as 
to which the court would bave jurisdiction, and that plaintiff can join 
therewith a suit for spécifie performance of a contract to convey real 
estate in no manner connected with the patent controversy, or an ac- 
tion to enjoin the défendant f rom trespassing upon the plaintifï's home- 
stead. I believe that the court would be compelled to strike out thèse 
two causes of action upon motion, or upon its own motion ; but if this 
were not donc, and the parties proceeded to trial, and the court held 
that the défendant was entitled to recover in the controversy over the 
patent, I do not believe that the court would hâve jurisdiction to retain 
the other two causes of action and décide them, the parties "being rési- 
dents of the same state, and the cases involving no questions arising 
under the laws of the United States. 

So far as the question is before this court, the cause of action for 
unfair compétition is entirely independent of the cause of action based 
upon the patent, and of such proceeding by itself it has been repeat- 
edly held that, where the parties are résidents of the same state, as in 
this case, the United States court has no jurisdiction. 

In many cases the élément of unfair compétition has been included 
with the charge of infringement of a patent, or a trade-mark, and, 
where the court held that there was infringement, the court properly 
retained jurisdiction upon the question of unfair compétition, because 
it was an élément that entered into the damages caused by the wrong. 

In certain cases where there was combined the charge of infringe- 
ment, and also unfair compétition, courts hâve held that, even though 
the claim of infringement was decided in favor of the défendant, the 
court still could retain jurisdiction upon the question of unfair compé- 
tition ; but the large majority of the cases are the other way. 

I think the rule is properly stated in Ross v. Geer (C. C.) 188 Fed. 
731, where it is said: 

"If having jurisdiction for one purpose, the court may retaln and exercise 
jurisdiction for every purpose, still that purpose, or those purposes, must be 
to enjoin or restrain some act or acts done in connection with the acts creat- 
ing the cause of action which gave the court jurisdiction." 
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This principle is applied by Judge McPherson in People's Sav. Bank 
V. Layman (C. C.) 134 Fed. '635. 

In Louisville Trust Co. v. Stone, 107 Fed. 305, 46 C. C. A. 299, it 
is said: 

"When the jurisdlction has properly attached, It extends to the whole case, 
and to ail the Issues involved, whether of a fédéral or non-federal character, 
and the court has power to décide upon ail questions involved." 

This broad statement is somewhat doubtful in view of the attitude 
of the Suprême Court of the United States in Warner v. Searle, 191 
U. S. 195, 24 Sup. Ct. 79, 48 L. Ed. 145, in which it is said: 

"The courts of the United States eannot taUe cognizance of an action on 
the case or a suit in equity between citizens of the same State, 'unless the 
trade-mark in controversy is used on goods intended to be transported to a 
forelgn country, or in lawful commercial intercourse with an Indian tribe.' " 

In A. Leschen Co. v. Bascom Co., 201 U. S. 166, 26 Sup. Ct. 425, 
50 L. Ed. 710, in whiçh a trade-mark was involved, but where the dé- 
cision on this point was against the plaintiff, it is said : 

"Nor can we assume jurisdiction of this case as one wherein the défend- 
ant has made use of plaintilï's device for the purpose of defrauding the 
plaintiff and palming off its goods upon the public as of the plaintiff's manu- 
facture. Our jurisdiction dépends solely upon the question of whether 
plaintiff has a registered trade-mark, valid under the act of Congress, and, for 
the reasons above given, we think it has not." 

In Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 446, 31 
Sup. Ct. 456, 55 L. Ed. 536, the court says : 

"The case at bar is within the letter of the statute. The opposite parties 
to the suit are citizens of différent states, and while this diversity of clti- 
zenship was not necessar.v to glve the Circuit Court jurisdiction of the case 
In so far as it involved the validity of the trade-mark, it was necessary to 
give the court jurisdiction of the issue of unfair compétition." 

Numerous décisions of the District Courts and the Circuit Courts of 
Appeal squarely hold that the issue upon a trade-mark and unfair com- 
pétition eannot be joined. 

Judge Chatfield, in Johnston v. Brass Goods Co. (D. C.)' 201 Fed. 
368, says: 

"As well could infringement and an action for spécifie performance of a 
contract to sell real estate between the parties to the suit be unlted, on the 
ground that the court had jurisdiction of the parties." 

Other authorities to the same effect are C. L. King & Co. v. In- 
lander (C. C.) 133 Fed. 416; National Casket Co. v. New York & 
Brooklyn Casket Co. (C. C.) 185 Fed. 533; Mecky v. Grabowski (C. 
C.) 177 Fed. 591 ; U. S. Co. v. Kroncke Co. (7th Cir.) 234 Fed. 868, 
C. C. A. ; and numerous cases cited in the foregoing. 

There are cases holding the other way, but carefui examination of 
them destroys their value as supporting the claim of the plaintiff. For 
instance, in Jacoway v. Young, 228 Fed. 630, 143 C. C. A. 152 (Bth 
Cir.), the trade-mark was found to be valid, and the court says : 

"The trade-mark found to be valid, the District Court had jurisdiction of 
the parties and of the subject-matter for the purpose of enjolning, not only 
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the Infrlngeraent of that trade-mark but also ail wrongful acts done in con- 
nection with the Infringement whleh augment and aggravate the wrong." 

In Ludwigs v. Payson Co., 206 Fed. 60, 124 C. C. A. 194, the coun 
says: 

"Whether or not such damages are cognlzable If two separate and distinct 
raatters or transactions are offered for Investigation, or If, one matter alone 
belng in évidence, the patent fails, we need not consider; for hère the 
patent is found to he valld and infringed." 

The true rule, as I gather it from ail the adjudications, is indicated 
from the lai^uage of Judge Archbald in Woods v. Valley Iron Works 
(C. C.) 166 Fed. 770, in which he says : 

"But It Is an established mie In equity that, havlng taken cognizance of a 
case upon any ground of which Jurlsdiction Is given, the court will proceed to 
dispose of the whole controversy between the parties, even though there may 
be certain phases of it as to which, by themselves, it would not; and that 
rule is applicable hère. The unfalr compétition of which complaint is mado 
is not a distinct and independent act, leading to an Inquiry into différent and 
unrelated transactions, constltuting a separate cause of action. It is rather 
an aggravation of the infringement, by which the défendants, according to the 
Mil, hâve not only copied the principle of the patented devlce, but the very 
form of it, taking advantage of the trade which has been worked up for it, 
and palming off their own upon the public as that of the eomplalnants. It Is 
thua merely an added feature, going along with the rest to show the extent 
and aggravated character of the infringement which the Mil seeks to enjoin." 

But in this case, as presented to this court, the unfair compétition is 
"a distinct and independent act." It has no relation whatsoever to 
the patent. The patent is not relied upon. Infringement is not relied 
upon. It is to ail intents and purposes a cause of action separate and 
distinct from the cause of action upon the patent. I am not referring 
to the form of the bill ; I am referring to the controversy submitted 
to me. There is a motion presented to dismiss this part of the bill, 
which I do not consider, because it is not before me. I can see where, 
upon the case involving the patent, at least some of the questions pre- 
sented alleging unfair compétition might be so related to the infringe- 
ment, if infringement be found, as to be held to be an aggravation of 
the infringement, or the damages incident thereto ; but upon this hear- 
ing the plaintiff does not rest its cause of action upon the patent, or 
anything flowing therefrom ; but it is presented to me as an independ- 
ent cause of action, and jurisdiction is claimed because there is also 
before the court a cause of action upon the patent. 

As at présent advised, if a bill presented two separate counts, stating 
two separate and independent causes of action, one for a patent in- 
fringement, and the other for unfair compétition, entirely independ- 
ent of the infringement, I shouîd hold that the cause of action for un- 
fair compétition should be stricken out. The court has no such juris- 
diction conferred by statute, and the rule contended for relates rather 
to the practice of a court of equity, than it does to the jurisdiction of 
the court. 

With the foregoing views, the application for a temporary injunc- 
tion must be denied, and the clerk will enter the following order : 
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And now, to wit on this 8th day of March, 1917, the application for 
a temporary injunction in the above-entitled case having heretofore 
been presented, and the court, being now fully advised, finds that said 
application should be, and the same is, hereby overruled. 

The plaintifï excepts. 



PRESSED STEEL CAR CO. v. UNION PAC. R. CO. 
(District Court, S. D. New York. February 20, 1917.) 

1. DiscovEEY <g=3.'î— Bill or— Maintenance. 

When dlsability of parties as witnesses was removed, the cWef ground 
for bills of dlscovery dlsappeared ; but courts of equity did not lose thelr 
Jurlsdlctlon to entertain such bills, where the légal remédies are Insuffl- 
cient, though in most cases the neces,sary relief can be obtained by sub- 
pœna, or subpœua duces tecum. 

[Ed. Note. — For other cases, see Dlscovery, Cent. Dlg. §§ 3, 4.] 

2. DiscovEKY <®=3l9 — Bill of — Suffioiency. 

In determining whether a bill for discovery to aid In an action at law is 
sufflclent to entitle complalnant to relief, the complaint in the action 
at law. as well as the eontract on which it is based, may be considered. 

[Ed. Note.— For other cases, see Discovery, Cent. Dig. §§ 20-26.] 

.3. Patents ©=292 — Bill of Discovery — Sutficienct. 

Complaiiiant entered into a eontract with défendant, providing that, 
when défendant or any of Its subsidiaries should use a car made embody- 
Ing any of complainant's patents, it should pay the sum of $10, and that 
it should give complalnant the préférence in car building so long as its 
bids were not more than $10 per car above those of the lowest bidders. 
Défendant and some of its alleged subsidiaries entered into agreements 
with other conipanles to build cars which complalnant claimed embodied 
some of its patent devices, complalnant being the holder of at least 11 
patents. Complalnant sued for loss of profits on cars which it claimed 
it should hâve been allowed to bulld under its eontract and for payment 
of royalties on the patents. Held that, as défendant could be required at 
trial to produce the dravvings, and the question whether the cars which 
numbered thousands embodied any such patent devices could be then de- 
termined, a bill of discovery to ald in the action at law is properly al- 
lowable to prevent the interminable taking of évidence on such matters 
In the jury case, although discovery should not be allowed as to whether 
the bids of the successful bidders less than $10 per car under the bids o£ 
complalnant, for that question could readily be ascertalned at trial. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446.] 

In Equity. Bill by the Pressed Steel Car Company against the Union 
Pacific Railroad Company for discovery in aid of an action at law. 
Motion under Equity Ruie 29 (198 Fed. xxvi, 115 C. C. A. xxvi) to 
dismiss the bill. Motion denied. 

Motion under Equity Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) to dismlss a 
bill for discovei-y in aid of an action at law. The allégations in the bill are 
substantially as follows: The plaintlff bas sued the défendant in this court 
on the law side to recover certain payments due under a eontract by which 
the défendant promised to pay $10 for each car used by it embodying any one 
of numerous patents owned by the plaintlff. In the course of taking testi- 
mony de bene esse, it transpired that the Pullman Company had entered into 
agreements with the défendant and its subsidiaries to make cars In aecord- 
ance with written eontract, spécifications, and drawings which were there 

£=3For otber cases see same topic & KEY-NUMBËH in ail Key-Numbered Dlgests & Indexes 
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produced. The blds upon which thèse contracts were let were, however, 
not produced. The bill allèges that the plaintiff cannot safely prosecute the 
action without a fuU diseovery from the défendant as to whether the défend- 
ant "owned or controUed by the ownership of a majority of the capital stock 
or otherwise or leased or operated" certain subsidiaries mentloned, and any 
others whleh it does not and cannot mention. The clause quoted Is taken 
from the contract between the parties and covers those roads for whose use 
of the patented devices the défendant bound itself to respond. The bill also 
allèges that the plaintiff cannot safely prosecute the action without full dis- 
eovery in respect of ail frelght cars built for it or its subsidiaries during the 
period of the contract, of the drawings which show the construction of such 
cars, the spécifications and contracts for thelr construction, the bids sub- 
mitted by ail bidders for such contracts. The contract provided that the 
plaintiff should bave ail contracts for such construction in which its bids were 
not more than $10 per car above the lowest bidder, and the plaintiff! sues for 
its lest profits on such contracts. This claim is the basis for asklng for such 
bids and contracts. Appropriate Interrogatories are annexed to the bill to 
call forth this information. 

George A. Ellis, of New York City, for the motion. 
W. C. Margeson, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The jurisdiction of this court to entertain a bill in equity 
for diseovery has certainly not disappeared for ail purposes. It is truc 
that its chief reason went when the disability of parties as witnesses 
was removed, but the jurisdiction once existing did not fail for that, 
Carpenter v. Winn, 221 U. S, 533, 539, 31 Sup. Ct. 683, 55 L. Ed. 842; 
Kelley v. Boettcher, 85 Fed. 55, 66, 29 C. C. A. 14; Indianapolis Cas 
Co. V. Indianapolis (C. C.) 90 Fed. 196, 197; General Film Co. v. 
Sampliner, 232 Fed. 95, 97, 146 C. C. A. 287. For example, the ju- 
risdiction will be still exercised even in aid of an action at law, if the 
plaintiff cannot without it find out whom he should sue. Brown v. 
McDonald, 133 Fed. 897, 67 C. C. A. 59, 68 L. R. A. 462; Kurtz v. 
Brown, 152 Fed. 372, 81 C. C. A. 498, U Ann. Cas. 576. Yet the ju- 
risdiction will not be exercised, if the légal remédies are sufïicient; 
like any other équitable remedy, it is exceptional, and the plaintiff 
must bring himself within the exception. Rindskopf v. Platto (C. C.) 
29 Fed. 130; Safford v. Ensign Mfg. Co., 120 Fed. 480, 56 C. C. A. 
630; Heath v. Erie Railway, 9 Blatch. 316, 320, Fed. Cas. No. 6,307; 
Scotten V. Rosenblum (D. C.) 231 Fed. 357, aifirmed January 16, 1917 
(C. C. A.) 239 Fed. 1022. The dicta in Ex parte Boyd, 105 U. S. 647, 
657, 26 L. Ed. 1200, and Brown v. Swann, 10 Pet. 497, 501, 9 E. Ed. 
508, accord with thèse décisions, and United States v. Bitter Root De- 
velopment Co., 200 U. S. 451, 475, 479, 26 Sup. Ct. 318, 50 L. Ed. 550, 
may be taken as a décision that the plaintiff in the bill must show that 
he needs more than what the modem statutory procédure gives him. 
Colgate V. Compagnie Française (C. C.) 23 Fed. 82, does, it is true, use 
some language seeming to indicate, not only that the jurisdiction of 
equity remains, but that it will be exercised without regard to any 
changes in légal procédure; yet I think that the actual décision must 
rest rather on the propriety of allowing the plaintiff to inspect the al- 
leged infringement, or, since it was submerged, to hâve an adéquate 
description of it. As such it rests rather upon the embarrassments 
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under which a plaintiff labors in preparing his case if he has no def- 
inite knowledge of the supposed infringement. 

The law, therefore, wiîile it has rendered the bill in most cases 
obsolète, has in fact left it as a useful instrument for just those fonda- 
mental purposes for which it was originally devised. In those cases 
in which subpœna and subpœna duces tecum against his adversary 
will give a party ail that injustice he may need, obviously, the bill will 
not lie. The principle of judicial parsimony will remove the occasion 
for most bills. If, however, the cause is of such a character that the 
plaintiff cannot adequately présent his case by subpœna and espe- 
cially if he needs a preliminary inspection of documents (Carpenter v. 
Winn, supra, 221 U. S. 539, 31 Sup. Ct. 683, 55 L. Ed. 842), then there 
is every reason to assert so ancient a source of équitable jurisdiction. 

[2] The bill at bar seems to me to présent a case where equity should 
help the plaintiff. It is true that the allégations of the bill, regarded 
alone, do not justify any action; they amount to no more than the 
bare conclusion that the plaintiff cannot safely prosecute his action 
without the information desired. Nevertheless, I hâve the right to 
look at the complaint in the action at law and at the contract, and f rom 
thèse it follows that the relief is necessary. 

[3] The plaintiff's situation is in fact this : It has a contract with 
the défendant under which, whenever the défendant or any of its 
subsidiaries had a car made for it embodying any of the plaintiff's pat- 
ents, it must pay $10. Furthermore, it must give the plaintiff préf- 
érence in car building so long as its bid was no more than $10 above 
that of the lowest bidder. The plaintiff has at least 11 patents — 
perhaps more — which it thinks embodied in the cars which the défend- 
ant or its subsidiaries hâve embodied, and it supposes, also, that the 
défendant has let contracts upon bids less than $10 lower than the 
plaintiff's bids. Ail this could be brought out upon the trial, but the 
patents are at the least 11 and the cars number over 14,000. The 
trial will be protracted beyond any reason and will resuit in the great- 
est confusion, if the whole labour of sifting out the évidence is to take 
place before the jury. Practically, this can be done only by requiring 
the défendant to produce drawings and spécifications of ail the cars 
which hâve been made for it or the subsidiaries during'the period 
of the contract, and then by comparing thèse drawings with the pat- 
ents and ascertaining which part, if any, of the patents they embody. 
Since to ail this the plaintiff is in any event entitled at some time, it 
is no hardship to compel their production in advance and at a time 
when it is likely to be of actual service in the administration of justice 
and rather than at a time when it will cause the utmost confusion, i. e., 
under the pressure of a trial with the constantly welling irritation of 
judge, jury, counsel, and witnesses. Ail this can be avoided withouf 
the slightest added annoyance to the défendant by the production of 
such documents before a master for comparison with the patents. 
After such production, the plaintiff will be held to a strict bill of par- 
ticulars alleging with détail just what features of every patent it 
claims to hâve been embodied in the différent types of cars made for 
it and its subsidiaries. 
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As respects the bids which the défendant received from other bid- 
ders and the contracts which it let upon those bids, thèse considéra- 
tions do not apply. If the plaintiff leams, as it will, what types of 
cars embody its patents, it will be possible to describe in a subpœna 
duces tecum what contracts it wishes to hâve produced upon the trial, 
also the bids of ail other bidders than the plaintiff. The comparison 
of the bids is a matter of a few moments, and it is unnecessary to hâve 
it take place in advance. 

The motion to dismiss the bill will therefore be denied, and the 
plaintiff may take an order requiring the défendant to answer the first, 
second, third, f ourth, and fif th interrogatories attached to the bill. The 
seventh interrogatory need not be answered, except in this sensé : 
Those spécifications must be produced, to complément the drawings, of 
ail cars actually manufactured and delivered to the défendant or its 
subsidiaries. The spécifications annexed to contracts need not be pro- 
duced except as they may be necessary fully to describe the cars ac- 
tually delivered and used. 

The answer to the interrogatories will be made within 20 days, and 
the production before a master to be agreed upon by the parties with- 
in thirty days thereafter. The plaintiff will be allowed to take trac- 
ings of the drawings and copies of the spécifications if so advised. 

The interrogatories will be disallowed except as above. Settle or- 
der on notice. 



CALKINS et al. v. SMIETANKA, U. S. Internai Revenue Colleetor, et al. 

(District Court, N. D. Illinois, E. D. January 31, 1917.) 

No. 802. 

1. INTBBNAL Revenue <S=19(1) — Tax on Gkain Sale»— Oitee— Basis or Tax. 

Under Act Oct. 22, 1914, c. 331, § 22, 38 Stat. 759, imposing on each sale, 
agreement of sale, or agreemeut to sell any products at any exchange or 
board of trade, either for présent or future dellvery, a tax, for each 3100 
In value, of one cent, and for each âdditlonal $100 or fractlonal part in 
excess of $100 one cent, oEfers to sell grain made subject to deferred ac- 
ceptance, only a small percentage of which developed Into sales and on 
which the brokers received only $10 for each 10,000 bushels sold, are tax- 
able on the basls of the total prlce for which the seller agrées to sell, not 
merely on the basis of what the broker is to receive, since ou the latter 
basis no tax would be due on the great majorlty of the offers and only a 
small amount on the largest of them, and, if that basis were to apply to 
ofters, It should apply also to sales and agreements of sale which would 
lead to an absurdity. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. Si 39, 40. J 

2. Internal Revenue <S=>19(1) — Tax on Grain Sales — Successive Sales. 

Act Oct 22, 1914, § 22, imposing a tax on each sale, agreement of sale, 
or agreement to sell products at any exchange or board of trade, and 
requiring every such sale or agreement to be accompanied by a bill, mém- 
orandum, agreement, or other évidence thereof, to whiclî a stamp or 
stamps in value equal to the amount of the tax shall be afflxed, Imposes 
a tax on each sale or agreement to sell any grain, though durlng the day 
several separate sales are made of the same lot of grain or parts thereof 

®=»For other cases see same toplc & KEY-NXJJVtBER In ail Key-Numbered Dlgesta & Indexes 
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and at the close of tlie day the only mémorandum made shows the trans- 
fer f rom the original seller to the last biiyer or buyers, since to hold other- 
wise would be to permit the parties by their own action to relieve them- 
selves from liability for the tax after it had accrued. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39, 40.] 

3. Intebnai, Revenue <©=325— Poweks of Commissioner— Assessment of De- 

LINQUENT StAMP TaX. 

Rev. St. § 3176, as amended by Act Sept. 8, 1916 (Comp. St. Ann. 1916. 
§ 5899), provides that the Commissioner of Internai Revenue shall assess 
jdl taxes other than stamp taxes as to vvhich returns or lists are made by 
a eollector or deputy collector as theretofore provide<l. Section 3182 
(Comp. St. 1913, § 5904) authoi-lzes the Commissioner of Internai Revenue 
to malîe inquiries, déterminations, and assessments of ail taxes imposed 
by that tltle or accruing under any former internai revenue act, where 
such taxes had not been duly pald by stamp at the time and in the manner 
pro\àded by law, and that ail provisions of law for the ascertainraent of 
liability to any tax, or the assessment or collection thereof, shall apply, 
so far as necessary, to those proceedings. Act Oct. 22, 1914, § 22, Imposes 
a stamp tax on sales and agreenients to sell products at boards of trade, 
and section 23 provides that ail administrative, spécial, or stamp pro- 
visions of law, including the law relating to the assessment of taxes, 
should extend to that act, and that any one evading or attemptlng to 
évade the taxes thereby Imposed should be subject to a penalty of double 
the amount of the taxes to be assessed and collected as other penalties 
Incurred under Internai revenue la\vs are assessed and collected. Held, 
that Rev. St. § 3176, as amended, did not take away from the commission- 
er the power given by the other statures to assess the tax on sales of grain, 
on memoranda of which the stamps were not aflixed, slnce, if Congress 
had intended to limit that power by the amending statute, It would hâve 
amended section 3182, not section 3176. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 72, 73. J 

4. INTEBNAL REVENUE <S=32r)— PoWERS OF COMMISSIONER— ASSESSMENT Oï DE- 

LiNQUENT Stamp Tax. 

Rev. St. § 3182, authorizing the Commissioner of Internai Revenue to 
malie assessments of ail taxes and penalties imposed by that tltle, au- 
thorizes hlm to make assessment of ail taxes that were imposed by Con- 
gress and which come under the headiug of internai revenue. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 72, 73.J 

5. Internai, Revenue <®=25 — Assessment of Tax — Injunction — Statute. 

Rev. St. § 3224 (Comp. St. 1913, § 5947), providing that no suit to restrain 
the as.sessment or collection of any tax shall be maintalned in any court, 
forblds the issuance of an Injunction to restrain the Commissioner of In- 
ternai Revenue from assessing the taxes on sales of grain to which no 
stamps were athxed ; the only remedy of the taxpayer belng by suit to re- 
cover the tax after payment under Rev. St. § 3226 (Comp. St. 1913. § 5949)'. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73.] 

6. INTERNAL REVENUE (©=325— ASSESSMENT OF TAX— PRODUCTION OF BOOKS. 

Rev. st. § 3173 (Comp. St. 1913, § 5896), authorizing the Commissioner 
of Internai Revenue to require persons who fail or refuse to make prop- 
er returns to produce their books, authoiizes the commissioner to compel 
the production of books of grain brokers who hâve failed to pay the 
stamp tax imposed on sales of grain by Act Oct. 22, 1914, § 22. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 72, 7».] 

7. Internal Revenue (S=25— Absiessmen't of Tax — Statutes— Vaoditiy— 

Production of Books. 

Rev. St. § 3173, authorizing the Commissioner of Internai Revenue to 

require persons who fail or refuse to make proper returns to produce 

their books, is not unconstitutional, since an order to produce books is 

^=9For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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not vlolatlve of the rlghts of a wltness, though such rlghts may be In- 
Taded after hls appearance. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73.} 

8. Internal Revenue ®=»25— Assessmbnt op Tax— Injunction— "Assess- 

MENT." 

Rev. St § 3224, provldlng that no suit for the purpose of restralnlng 
the assessment or collection of any tax shall be malntalned In any court, 
applies to a suit to restrain proceedings to make the assessments, since 
assessment cannot falrly be limited to the mental act of the offlcer who 
détermines the amount of the tax, but Includes the prelimlnary Investiga- 
tion as well as' the final détermination. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73. 

For other définitions, see Words and Phrases, First and Second Séries, 
Assessment.] 

In Equity. Suit for injunction by Lucius A. Calkins and others 
Against Julius F. vSmietanka, as United States Collecter of Internai 
Revenue of Chicago, and another. Application for injunction denied. 

Henry S. Robbins, of Chicago, 111., for complainants. 
Charles F. Clyne, U. S. Atty., and Joseph B. Fleming, Asst. U. S. 
Atty., both of Chicago, 111., for défendant. 

EVANS, Acting District Judge. The plaintiffs seek through this 
action to hâve the court decree : 

(1) "That the défendants are not entitled to hâve, or to bave access to, the 
books of the plaintiffs, or any member of the Board of Trade, for the purpose 
of assessing or collecting any tax upon any 'saJe, agreement to sell, or agree- 
ment of sale,' made on the Chicago Board of Trade during the time the act to 
Increase the internai revenue, enacted October 22, 1914 [c. 331, 38 Stat. 745], 
was in force." 

(2) "That certain 'transfers' be declared not taxable under the sald act." 

(3) "That certain 'offers' be declared not taxable when the amount received 
by the broker theref rom does not exceed $100." 

(4) "That a temporary injunction be issued, which upon final hearing be 
inade permanent, enjoining défendants from furtber demanding to hâve pro- 
duced the books of any member and enjoining défendants from taking pro- 
ceedings to compel the Inspection and production of such books, and enjoining 
défendants from proceeding to coUect by distraint any tax upon the 'transfers' 
or 'offers' above described." 

The bill was supported by affidavits and opposed by counter affida- 
vits, which showed the manner in which business is conducted on the 
Chicago Board of Trade. 

. [1] It appeared that members of the Board of Trade considered 
what in their parlance is termed an "offer," was not subject to a stàmp 
tax, unless the amount, which the member was to receive in case the 
said "ofïer" was accepted, exceeded $100. Members very frequently 
post "offers" which are in the following form: 

Offer Made Subject to Deferred Acceptance 

Chicago 191... 



We will sell bushels of contract grade of at per bushel 

for delivery during 101 . . same to be dellvered in store in regular 

(S=>For other cases see same topic & KEY-NUMBBR In ail Key-NumbereiJ Digests & Inlexea 
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warehouses under the raies of the Board of Trade of the City of Chicago. 
Thls offer Is subject to aeceptance by you until the closlng hour for regular 
trading on 191... 



Only a very small per cent, of thèse "offers" ever developed into 
sales. 

Ali parties agrée, that such an "ofïer" came within the provisions 
of section 22 of the act referred to, and in view of the décision in 
the case of Treat v. White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L. Ed. 
853, was taxable under certain circumstances. The government took 
the position that such an "ofifer" was taxable whenever the price for 
which the commodity therein named was to be sold, exceeded $100. 
The plaintiffs contended that such "offers" were taxable only when 
the amount received by the broker for negotiating the deal exceeded 
$100. Ten dollars was paid for the exécution of each offer of 10,000 
bushels. 

The portion of section 22 of the act under considération reads as 
follows : 

"Upon each sale, agreement of sale, or agreement to sell, any products or 
merchandlse at any eschange, or board of trade, or other similar place, either 
for présent or future delivery, for each $100 In value of said sale or agree- 
ment of sale or agreement to sell, 1 cent, and for each additional $100 or frac- 
tlonal part • • * in exeess of $100, 1 cent : Provlded, that on every sale or 
agreement of sale or agreement to sell as aforesaid fhere shall be made and 
delivered by the seller to the buyer a bill, mémorandum, agreement, or other 
évidence of such sale, agreement of sale, or agreement to sell, to which there 
shall be afflxed a lawful stamp or stamps in value equal to the amount of the 
tax on such sale. And every such bill, mémorandum, or other évidence of sale 
or agreement to sell shall show the date thereof, the name of the seller, the 
amount of the sale, and the matter or thing to which it refers ; and any person 
or persons liable to pay the tax as herein provlded. or anyone who acts iii 
the matter as agent or broker for such person or persons, who shall make any 
such sale or agreement of sale, or agreement to sell, or who shall, in pursuance 
of any such sale, agreement of sale, or agreement to sell, deliver any such 
products or merehandise wlthout a bill, mémorandum, or other évidence there- 
of as herein required, or who shall deliver such bill, mémorandum, or other 
évidence of sale, or agreement to sell, wlthout having the proper stamps af- 
fixed thereto, with intent to évade the foregoing provisions, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall pay a fine of not 
exceeding $1,000, or be imprisoned not more than. six months, or both, at the 
discrétion of the court." 

Plaintiffs' contention that the stamp tax is collectible on an "offer" 
only when the broker receives a sum in exeess of $100 is, in the light 
of ail the surrounding circumstances, not persuasive. It must be, and 
is, admitted that under existing circumstances, if plaintiffs' contention 
be adopted, practically ail "offers" would go untaxed, for the trans- 
action must be large indeed, before the broker would exceed $100. 
If plaintiffs' contentions were adopted, ail such "offers" involving 
transactions of less than 100,000 bushels would go untaxed, while 
"offers" involving the sale of 200,000 bushels would be taxed one 
cent. "Offers" to sell quantities aggregating 1,000,000 bushels (of 
vk^heat, of the value of $1,750,000) would be subject to a tax of only 
nine cents. 
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Assumiflg Congress intended to impose a tax- on "offers," then such 
a construction would lead to an absurdity. 

Again, Congress placed the three kinds of agreements on an equal 
basis. The act imposed a tax upon (A) each sale ; (B) each agreement 
o£ sale; (C) each agreement to sell. The basis for determining the 
amount of the tax is the same in each case. Could one successfully 
contend that the basis of the tax of one cent for each $100 in value 
should be in the case of a sale, or an agreement of sale, the amount 
the broker receives for negotiating the sale? Such a tax in the case 
of a sale would admittedly be based on the selling price stipulated in 
the sale, or agreement of sale. 

It follows that the total price at which each seller agrées to sell 
must be the basis upon which the tax on "oiïers" is computed. 

The argument of the counsel that such a conclusion works apparent 
hardship upon thèse plaintifïs and others similarly situated, however 
true, goes to the merits of the législation, but not to the question of 
construction. 

[2] Plaintiffs further seek the injunction because the revenue offi- 
cers are attempting to assess a tax upon certain transfers that the plain- 
tifïs say are not subject to tax. In their bill ànd accompanying affida- 
vits, they illustrate the situation as follows : 

"That one business condition glving rlse to sald transfers Is when A., havinj,' 
an order to buy, say, 15,000 bushels of wheat, is unable to secure from any 
one at that moment bldding in the pit an offer to sell 15,000 bushels, but B. Is 
then offering to sell 25.000 bushels thereof, and A., In order to buy sald 15,000 
bushels, accepts B.'s offer to sell 25,000 bushels, and Immediately ofifers 10,000 
bushels at the same price, and, that being accepted by anotlier member In the 
sald plt, A., before the close of the market hours, asks B. to put down upon 
his trading cards, and B. agrées to and does so put down, the sale of 10,000 
bushels of his sald 25,000 bushels as a sale to C, whereupon the proper chang- 
es are made in the entries on the trading cards of such parties to manlfest 
such change or substitution, the original transaction between A. and B. being 
orlginally entered on the trading card of A. as a purchnse of 25,000 bushels 
from B. and on the trading card of B. as a sale of 25,000 bushels to A., and 
such original entries being during said trading hours erascd and changed so 
as to show a purchase by A. from B. of 15,000 bushels, and a purchase by 0. 
from B. of 10,000 bushels." 

In other words, it appears that A. may offer to sell a large quantity 
of wheat, which offer is accepted by B., and B. makes a resale to C, 
who in turn makes another resale to D., and so on, until at the dose 
of the day the wheat belongs to Z. In the clearing house settlement 
that evening, the only transaction of interest to the members is the final 
transfer of grain to Z. The government contends that the stamp tax 
is imposed on each of thèse transactions. The plaintiffs and other 
members construed the law as imposing a tax on but one transaction. 

Another situation may arise out of transfers like the following : A. 
offers 50,000 bushels of wheat at a certain price, which is accepted 
by B. for a customer. L,ater B., on behalf of another customer, offers 
A. 50,000 bushels, which offer is accepted by A. for an entirely dif- 
férent customer. The priées may be the same, and in the final settle- 
ments between A. and B. their books balance. Should there be two 
transfer taxes. 
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Again, plaintiffs describe another situation where, on account of the 
différent orders from différent customers, a sale by A. to B. is later 
canceled. In other words, A. consents to "call off the trade." Plain- 
tiffs contend that no tax is required. The government insists that 
two transfer taxes are due. 

The statute above quoted is clear and explicit. Congress, in its wis- 
dom, saw fit to impose a spécial tax on transactions had on the Board 
of Trade. The Suprême Court declared an act almost identical to 
the one under considération as constitutional. Nicol v. Ames, 173 
U. S. 509, 19 Sup. Ct. 522, 43 L. Ed. 786. Both the intent of Con- 
gress and the obvious meaning of the words used, lead the court to 
but one conclusion. The tax becomes due and payable by virtue of 
certain agreements being made. Parties, after they hâve made the 
agreement and exposed themselves to the tax, cannot meet and agrée to 
exempt themselves from the tax. Agreements, subject to a tax, cannot 
later be relieved of the burden by new agreements. It is perfectly plain 
to the court that no agreement that is once subject to a tax can later be 
relieved of that burden by any action of the parties. 

The fact that the agreements made were not, in ail cases, reduced to 
writing with the stamp attached, cannot relieve the agreements from 
the tax. Congress imposed upon ail members transacting business the 
duty of reducing their agreement to writing. Plaintiffs might as well 
contend that they were relieved of their taxes because they failed to 
pay them promptly, and when due, as to say that they are relieved from 
the stamp tax because they did not reduce their agreements to writing. 
They cannot plead their own neglect to relieve themselves of this tax. 
Any other conclusion would place a premium on misconduct. 

[3] Plaintiffs further contended that, even though they were sub- 
ject to a tax in the aniount claimed by the government, the défendants 
had no right under the statute to demand the production of their books 
or make assessments of this tax, due from any one of them, or to col- 
lect this tax by distraint. 

A well-prepared argument was made in support of thèse contentions 
by plaintiffs' attorney. The turning point in the argument revolves 
aÎDOUt plaintiffs' claim that défendants are powerless to make an as- 
sessment of a stamp tax. 

Plaintiffs do not deny défendants' authority to assess taxes in cer- 
tain cases, but deny that stamp taxes can be so assessed, and refer to 
varions sections of the statute, notably sections 3173 and 3176, R. S. 
(Comp. St. 1913, §§ 5896, 5899), for support. Particular référence is 
made to section 3176, as amended by the Act of September 8, 1916 
(Comp. St. Ann. 1916, § 5899), as showing that the power to assess 
stamp taxes is not possessed by the commissioner. That act, as amend- 
ed, reads in part as follows: 

"The Commissioner of Internai Revenue shall assess ail taxes, other than 
stamp taxes, as to whicU returns or lists are so made by a collecter or deput.v 
collecter." 

Standing alone, this quotation would seem to justify their position. 
Section 3176, however, while one of the gênerai administrative acts 
pertaining to the assessment and collection of internai revenue, is not 



144 240 FEDEKAL REPOETEB 

the section that grants to the collecter the power and authority to make 
assessments. This will be seen by reading section 3182, R. S. (Comp. 
St. 1913, § 5904), herewith quoted : 

"The Commissioner ,o( Internai Revenue Is hereby authorized and requlrcd 
to make the inquiries, déterminations, and assessments of ail taxes and penal- 
ties imposed by this title, or accruing under any former internai revenue act, 
where such taxes had not been duly paid by stamp at the time and in the 
manner provided by law, and shall certify a list of such assessments when 
made to the proper coUectors respectlvely, who shall proceed to collect and 
account for the taxes and penalties so certifled. » * • And ail provisions 
of law for the ascertainment of liabillty to any tax, or the assessment or 
collection thereof, shall be held to apply, so far as may be necessary, to the 
proceedings herein authorized and directed." 

Congress, by section 3176, imposed upon the collectors and deputy 
collectors the duty of making returns or lists from such knowledge or 
information as the collectors or deputy collectors possessed. Upon 
the returns or lists made by the collectors or deputy collectors, the 
Commissioner of Internai Revenue makes assessments of taxes "other 
than stamp taxes," and imposes the penalties therein authorized. Sec- 
tion 3176 is not a limitation of the power granted by section 3182. 

[4] Section 3182 is most gênerai, comprehensive, and inclusive, and 
was unquestionably intended to give, and did give, the Commissioner 
of Internai Revenue authority to make assessments "of any tax im- 
posed by this title," being "Title XXXV— Internai Revenue." This 
is but one section of the chapter dealing with the assessment and col- 
lection of taxes. But Congress referred to the broader heading of "in- 
ternai revenue," when it used the words "imposed by this title." In 
other words, Congress gave the Commissioner of Internai Revenue 
authority to make assessment of ail taxes that were imposed by con- 
gressional enactment, and which came under the heading of "internai 
revenue." That the act, imposing the burden, hère in dispute, came 
within this heading, there can be no doubt. 

If Congress intended to limit this power by amendment through the 
act of September 8, 1916, it would iiave proceeded to amend section 
3182, and not to amend section 3176. 

A further indication of congressional intent, as well as an express 
grant of power to the commissioner, is found in section 23, which 
reads as follows: 

"That ail administrative, spécial, or stamp provisions of law, including the 
law relating to the assessment of taxes, so far as applicable, are hereby ex- 
tended to and made a, part of this act, and every person, firm, eompany, cor- 
poration, or association liable to any tax Imposed by this act, or for the 
collection thereof, shall keep such records and render, under oath, such state- 
ments and returns, and shall comply with such régulations as the Oommis- 
.sioner of Internai Revenue, with the approval of the Secretary of the Treas- 
ury, may from time to time prescrlbe, and every such person, firm, eompany, 
t'orporation, or association who évades or attempts to évade any of the taxes 
Imposed by this act, or shall fail to truly account for and pay ail taxes col- 
îected by them under this Act, or any régulations Issued thereunder. shall be 
subject to a penalty of double the amount of the taxes evaded or attempted to 
be evaded or unlawfully withheld, to be assessed and coUected as other pen- 
alties incurred under internai revenue laws are assessed and collected ; and 
for the expense connected with the assessment and collection of the taxes 
provided by this act there is hereby appropriated $200,000," etc. 



CALKINS V. 8MIETANKA 145 

The court therefore concludes that the Commissioner of Internai 
Revenue is authorized and empowered to make assessments of stamp 
taxes. 

[5] Having the power to make the assessment for unpaid stamp 
taxes, the query arises : Can the court, by injunction, restrain the offi- 
cer f rom making an assessment ? 

The défendants stand in a peculiarly protected position, when under 
color of right they seek to assess a tax against a defaulting taxpayer. 
Congress has provided, by section 3224, R. S. (Comp. St. 1913, § 5947), 
that: 

"No suit for the purpose of restralnlng the assessment or collection of any 
tax shall be maintained in any court." 

This section has been appHed in a great number of cases, one of the 
most récent being Dodge v. Osborn, 240 U. S. 120, 36 Sup. Ct. 275, 60 
L. Ed. 557. There the court quotes, approving, the following languasre 
found in Snyder v. Marks, 109 U. S. 193, 194, 3 Sup. Ct. 157, 160 
(27 L. Ed. 901) : 

"The inhibition of Rev. Stat. § 3224, applies to ail assessments of tajces. 
made under color of their offices, by internai revenue officers chargea with 
gênerai jurlsdlctlon of the subject of assessing taxes against tobacco mann- 
facturers. The remedy of a suit to recover back a tax after it is pald is 
provided by statute, and a suit to restrain its collection is forbidden. The 
remedy so given Is exclusive, and no other remedy can be substituted for It. 
* * * Cheatham v. United States. 92 V. S. 85, 88 [23 L. Ed. S61]. And 
agaln in State Railroad Tax Cases, 92 TJ. S. 575, 613 [23 U Ed. C63], it was 
said by this court that the System prescrlbed by the TJnlted States In regard 
to both customs duties and internai revenue taxes, of stringent nieasures, net 
judicial, to collect them, vnth appeals to specifled tribunals, and suits to re- 
cover bacli moneys illegally exacted, v?as a System of corrective .iustice In- 
tended to be complète, and enacted under the right belonglng to the govem- 
ment to prescribe the conditions on which it would subject itself to the 
judgment of the courts in the collection of its revenues. In the exercise of 
that right, it déclares, by section 3224, that its officers shall not be enjolned 
from eoUecting a tax clalmed to hâve been unjustly assessed, when thoso 
officers, in the course of gênerai jurisdietion over the subject-matter in ques- 
tion, hâve made the asslgnment (assessment) and claim that It Is valid." 

The court further says: 

"And this doctrine has been repeatedly applied untll it is no longer open to 
question that a suit may not be brought to enjoln the assessment or collection 
Of a tax because of the alleged unconstltutlonality of the statute imposing it. 
Shelton v. Platt, 139 U. S. 591 [11 Sup. Ct. 646, 35 L. Ed. 273] ; Pittsburg. etc., 
Ry. V. Board of Public Works, 172 U. S. 32 [19 Sup. Ct. 90, 43 L. Ed. 354] ; 
Pacific Whaling Co. v. United States, 187 U. S. 447, 451, 452 [23 Sup. Ct. 
154, 47 L. Ed. 253]." 

While the décision in Snyder v. Marks dealt with the tobacco tax, 
the court in the case of Dodge v. Osborn, dealt with the income tax 
feature of the identical act hère under considération. 

Section 3224, R. S., was enacted to insure the prompt collection of 
the government's revenue. Section 3226, R. S. (Comp. St. 1913, § 5949) 
provides the only method for an aggrieved taxpayer to obtain redress. 
Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 157, 27 L. Ed. 901. Sup- 
plementing thèse provisions of the statutes and décisions above quoted, 
240 F.— 10 
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is the equity rule that dénies the jurisdiction of a court of equity of 
any case wherein there is an adéquate remedy at law. Congress unques- 
lionably concluded that it had provided the taxpayer with an adéquate 
remedy at law, when it gave him the right to sue and recover back the 
iax illegally assessed. 

It follows therefore that the plaintiffs' request to restrain the collec- 
tion of the tax by any particuiar manner must be denied. 

[6, 7] Plaintiffs' final contention is that they are entitled to an in- 
junction to restrain the government from taking stcps to compel the 
production of their books, even though the Internai Revenue Commis- 
sioner is authorized to make and collect an assessment in a case like the 
présent one ; in other words, it is claimed that a court of equity would 
not violate section 3224 if it restrained the officers from compelling 
plaintififs and others similarly situated to produce their books. An 
tilaborate argument is presented to show: First, that section 3175, R. 
S., does not authorize the production of books in a case like the prés- 
ent; and, second, that if section 3173 should be so construed as to 
include taxpayers situated like plaintiffs (subject to a stamp tax past 
due) the act is unconstitutional. 

I am unable to accept either contention. An order to produce books 
is not violative of any constitutional right. In re Chadwick, 5 Fed. 
Cas. No. 2,570, p. 401; In re Lippman, 15 Fed. Cas. 8,382, p. 572; 
United States v. Distillery No. 28, 25 Fed. Cas. 14,966, p. 868; Perry 
V. Newsome, 19 Fed. Cas. No. 11,009, p. 290. 

The witness' constitutional rights may be invaded after his appear- 
ance, but even then is dépendent upon his willingness to waive his 
rights to refuse to testify. 

[8] If section 3224 is given tlie libéral construction that its purpose 
demands, then it applies to actions brought to prevent officers from 
proceeding to make the assessment as well as to making assessrtients. 

The word "assessment," as used in this section, cannot fairly be lim- 
ited to the mental act of the officer who détermines the amount. It 
must include the preliminary investigation as well as the final déter- 
mination, for one is as important as the other. 

What the government accomplished by this section was the préven- 
tion of suits that delayed it in the détermination and collection of its 
taxes. 

It follows that the application for an injunction must be denied, and 
the temporary restraining order heretofore granted should be vacated. 
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THE WILLIAM B. ML'RRAT et al. 

(District Court, D. Rhode Island. January 29, 1917.) 

No. 1359. 

1. Mabitime Liens <&=524, 25— Supplies— Construction of Statute. 

Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (Comp. St. 1913, § 77S3), whlch 
glves a maritime lien to "any person fumishinf? repairs, supplies or other 
necessaries * * * to a vessel • * * upon the order of the owner," 
glves no authorlty for tlie création of a maritime lien, except upon the 
vessel to whlch the supplies, etc., are furnished, and an agreeraent by an 
owner that certain vessels should be chargea with a lien for coal to be 
furnished to other vessels can hâve no effect to create a maritime lien 
which would take precedence of an existing mortgage. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. §§ 20, 30-36.J 

2. Maritime Liens <S=>43— Supplies — Waiveb of Lien, 

Under such statute the right to a lien is not afïected by the fact that 
bills for supplies were made out and charges made to the owner, or that 
notes were given, unless there Is satisfactory proof of an intention to 
waive the lien. 

[Ed. Note. — ^For other cases, see Maritime Liens, Cent. Dig. § 82.] 

3. Maritime Liens iS=>35— Supplies— Construction of Statute. 

One who fumishes supplies for the use of a number of vessels of the 
same owner, for which he is entitled to a maritime lien under the statute," 
cannot sélect one or more from such number, and enforce the lien against 
them for the entire amount. 

4. Maritime Liens <S='27 — Supplies — Coal Furnished for Use of Fleet. 

A contract for coal to be furnished by libelant to a coi^poration, which 
owned a fishing fleet and also fish-pacUing plants, made wlth the knowl- 
edge by libelant that the corporation was largely indebted, but with the 
understanding that the coal was to be used in large part by the vessels, 
and in view of libelant's statutory riglit to a lien therefor. was a con- 
tract to furnish coal to such vessels, wlthln the meanîng of the statute, 
and the lien becauie iised and defiulte wheii any of the coal was appropriat- 
ed to a vessel, although it was ail delivered on a wharf, and dlstributed 
to the vessels by the owner as required. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 41-45.] 

6. Maritime Liens <©=>17— Supplies— Construction op Statute. 

Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (Comp. St. 1913, § 7783), givlng 
a maritime lien for supplies furnished to vessels, in view of the facts 
that in the ordinary course of business supplies for the gênerai require- 
ments of an entire lleet of vessels operated under a common management 
are contracted for at one time, aud that supply men wlU thus be called 
upon to furnish supplies in advance of the arrivai of the vessels, and 
there may be uncertainty as to vs-hich vessel will require them or use them, 
should be glven a construction «'hich will make It applicable to and con- 
sistent with such business conditions. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 22.] 

6. Païment iS=:539(S)— Application — Appropriation by Creditob. 

A payment, not applied at the time, cannot be subsequently appUed to 
a note not then due, rather than to a matured account sccured by a mari- 
time lien, where such application would be to the préjudice of another 
lienliolder. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 113.] 

In Admiralty. Libels by the Piedmont & George's Creek Coal Com- 
pany to enforce maritime liens against the fishing steamers William. 
B. Murray, and others ; the Atlantic Phosphate & Oil Corporation, 
claimant. Decree for libelant in part. 

@::3For other cases see same to'plc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Klrlln, Woolsey & Hickox, of New York City, and Frank Healy, of Provi- 
dence, B. I. (John M. Woolsey, Cletus Keatlng and H. Brua Campbell, ail of 
New York City, of counsel), for libelant. 

Gardner, Pirce & Thornley, of Providence, R. I., for claimant. 

BROWN, District Judge. The Piedmont & George's Creek Coal 
Company seeks to establish maritime liens for coal supplied under 
contracts with the Atlantic Phosphate & Oil Corporation, which, in 
1913 and 1914, was the owner of a fleet of 19 fishing vessels, and of 
lands and fish factories at Promised Land, Long Island, and at Tiver- 
ton, R. I. AU this property was mortgaged to the Astor Trust Com- 
pany of New York, as trustée to secure an issue of bonds. 

The coal was sent in five shipments. The first, 911 tons, May 19, 
1914; the second, 922 tons, May 23, 1914; the third, 1,187 tons, June 
9, 1914; and the fifth, 1,439 tons, July 3, 1914 — were ail delivered at 
Promised Land. The fourth shipment, 861 tons, June 20, 1914, was 
delivered at Tiverton, R. L The invoices and manifests were, in each 
instance, made out to the Oil Corporation, and the name of no vessel 
belonging to the Oil Corporation was mentioned. 

At the time of the delivery of the first shipment at Promised Land 
there were already in bins on the pier 1,068 tons of coal which had 
been paid for, and the four cargoes were dumped on the same pile. 
Coal from thèse bins was used by the Oil Corporation, both for the 
opération of its fleet of 19 vessels and for running the boiler plant 
at Promised Land. The coal delivered at Tiverton, R. L, was unioaded 
on the pier, and subsequently was used in part by 10 of the Oil Corpora- 
tion's vessels and in part by the boiler plant on shore. 

Ail of thèse deliveries were charged on the books of the Coal Com- 
pany against the Oil Corporation, and there were no entries charging 
any of the coal against spécifie vessels. 

Act June 23, 1910, c. 373, 36 Stat. 604, provides : 

"That any person furnishing repairs, supplies, or other necessaries, Includ- 
ing the use of dry dock or marine rallway, to a vessel, whether foreign or do- 
mestic, upon the order of the owner or owners of sueh vessel, or of a person 
by him or them authorized, shall hâve a maritime lien on the vessel which may 
be enforced by a proceeding in rem, and it shall uot be necessary to allège or 
piove that crédit was given to the vessel." 

The principal question is whether the évidence shows that the Coal 
Company, libelant, was a "person furnishing supplies to a vessel," with- 
in the meaning of the statute. 

The documentary évidence in the case — the books of the Coal Com- 
pany, the original invoices, etc. — is in the ordinary form which would 
be used in supplying coal to a purchaser at his dock or pier, without 
regard to its subséquent use by the purchaser. 

Défendants' Exhibits 8 and 9 are as f ollows : 

Exhibit 8. 

New York City, May 28, 1814. 
Atlantic Phosphate & OU Corporation, No. 165 Broadway, New York. 

Attention of Mr. T. C. Meadows. 

Gentlemen: ThIs is to confirm agreement for the furnishing of your coal re- 
quirements at Promised Land and Tiverton, for the .carrent season, coal to be 
invoiced as follows: 
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10,000 tons our best grade George's Creek Cumberland coal on basls oî 
$3.10 gross ton, New York loading piers. 

Balance of your requlrements for this grade of fuel to be flUed on basls of 
$3.05 gross ton, New ïork loading plers. 

Ail the Piedmont, or our second grade of George's Creek, to be bllled on basls 
of $2.75 gross ton, New York loading piers. 

Thls is not a formai contract, but Is as per the writer's understanding wlth 
you a few days ago. 

Tours truly, Piedmont & George's Creek Coal Oo., 

SJB/BB S. J. Bohannon, Manager Sales. 

Exhiblt 9. 

New York, N. Y., May 28, 1914. 
Piedmont & George's Creek Coal Company, 30 Church Street, City. 

Attention Mr. S. J. Bohannon, Manager Sales. 

Gentlemen: Thls wlU acknowledge your favor of the 28th, conflrmlng our 
agreement relative to our requlrements of coal at Promised Land and Tiverton 
for the coming season. 

The priées mentioned by you in this letter are in accordance wlth our under- 
standing of the agreement and are satisfactory. 

If at any time you wish a more formai contract than this letter, we shall, 
of course, be glad to supply It. 

Yours very truly, Atlantic Phosphate & Cil Corporation, 

TCM/A By T. C. Meadows. 

Thèse letters, which were intended as an informai mémorandum of 
the agreement, contain no référence to the furnishing of coal for any 
particular use, and no référence to a lien. 

Long after the five shipments had been delivered, and after checks 
for the same had been protested, légal proceedings against the Oil Cor- 
poration were threatened by the Coal Company, to avoid which it was 
agreed that the entire amount of coal fiirnished should be charged 
against the Oil Corporation's best five boats, as a security for the claim. 
The headings of the original invoices, in possession of the Oil Cor- 
poration, in which the charges were against the Oil Corporation, were 
torn ofï, and new headings were pasted on, charging coal to each of 
the five selected vessels and owners. This appears by libelant's ex- 
hibits : Number 2, dated September 11, 1914, and No. 3, dated Septem- 
ber 15, 1914. 

The intention of this arrangement was to give security upon five 
selected vessels for the coal already delivered to the owners. 

There is nothing in the documentary évidence relating to prior deal- 
ings which, in terms, shows a spécifie agreement for a maritime lien 
for thèse five shipments. 

The Oil Corporation went into the hands of receivers in October, 
1914, and the Coal Company filed pétitions, which were based upon 
the subséquent arrangement of September, 1914, rather than upon the 
original agreement, which preceded the delivery of the coal. 

When the présent case was brought on for hearing, the libelant took 
the position that the parties, by agreement, might create a maritime 
lien on such of the vessels as they might sélect, irrespective of the 
amount of coal actually furnished to or used by thèse vessels. Upon 
expressions of doubt by the court as to the soundness of this conten- 
tion in point of law, the libelant filed a libel against seven other ves- 
sels. 
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The case presented by tlie consolidated libels is much complicated by 
the artificial mode in which it is presented. Instead of giving a plain 
narration of fact, the five original libels are artificially framed, and 
are based rather upon the agreement made for the prévention of Hti- 
gation than upon the original agreement made for the furnishing 
of the coal. Oral testimony was presented at the hearing to the effect 
that, as there was still a balance due for the previous year, and as the 
Oil Corporation was known to be largely indebted, an oral agreement 
was made that for coal furnished the Coal Company should bave a 
maritime lien upon the entire fleet of the Oil Corporation. 

I am of the opinion that the testimony shows that before the writing 
of the letters, Exhibits 8 and 9, the financial ability of the Oil Corpo- 
ration to pay was discussed, and that it was understood by the contract- 
ing parties that the law would afford a lien upon the vessels for the 
coal, and that the Coa! Company would thus hâve security. It was 
also understood by the parties that a large part of the coal furnished 
was to be used by vessels of the fleet. 

[1] The statute of June 23, 1910, gives no authority for the création 
of a maritime lien on vessels to which coal was not to be furnished. 
An agreement that certain vessels should be charged with a lien for 
coal furnished to other vessels could hâve no efïect to create a maritime 
lien which should take precedence of an existing mortgage. Even if 
the Coal Company expected that it was to get security upon the 
entire fleet, irrespective of what use should be made of the coal, this 
was an erroneous conception of légal rights. However, it seems just 
to hold that the parties contracted in view of the fact that the statute 
afïorded a right toa maritime lien, and that, even if they misconceived 
the extent of this right or the mode of its enforcement, the libelant 
may be entitled to such a maritime lien as may arise under the statute 
upon the facts of the case. 

[2] That bills were made out and charges made to owners, or that 
notes were given, does not destroy the lien given by the act of June 23, 
1910. The parties must be presumed to hâve contracted with so im- 
portant a provision in mind ; and though it might be a défense that the 
lien has been waived, we should require satisfactory and definite proof 
of such intention in order to deprive the libelant of such security as 
may be afforded by the statute. 

As it appears f rom the testimony that the contract covering the coal 
in question was made at a time when it was known to the libelant 
that the Oil Corporation was still in arrears for coal for the preceding 
year, and was otherwise heavily indebted, and that receivership pro- 
ceedings were contemplated, it is quite clear that the libelant had no 
intention to waive any of its légal rights to a maritime lien. 

In The Patapsco, 13 Wall. 329, 20 L. Ed. 696, it was said concern- 
ing the condition of the company which owned a line of steamships, 
and which was hopelessly insolvent and was borrowing large sums on 
mortgage : 

"It would be strange if the libelant did not know this condition of thlngs,. 
and. In the absence of proof on the subject, it is a reasouable iuference that he 
did. If he had this knowledge, it would be a violent presuniption to suppose 
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that he relied on the crédit of the company at ail for the supplies which he 
furnislied." 

In the présent case there îs proof of the Hbelant's knovvledge. 

It may be said, therefore, that the parties contracted, knowing that 
a large portion of the coal was to be used for a strictly maritime pur- 
pose, and in référence to such légal rights as existed under the United 
States statute. 

[3] As has been said, the theory of the libelant in filing his five 
original libels was that a contract for a lien on the fleet would permit 
the libelant to sélect any vessel for the enforcement of the entire lien, 
irrespective of the amount of coal furnished to that particular vessel. 

The libelant cites Freights of The Kate et al. (D. C.) 63 Fed. 707 ; 
The Erastina (D. C.) 50 Fed. 126; The Advance, 72 Fed. 793, 19 C. 
C. A. 192; The Patapsco, 13 Wall. 329, 20 L. Ed. 696; also the récent 
case of The John L. Lawrence (D. C.) 231 Fed. 507. In the latter 
case the leamed judge remarked : 

"I can perçoive no valld reason why, unless for some otlier cause tlio 

libelants are deprived of a maritime lien, they may net hâve flled their libel 

tipon eacti of the steamers for the entire amount and recovered the whole 
Amount out of elther of them." 

Without considering this case in détail, it may be observed that this 
dictum of the leamed judge is not in accord with the décisions in this 
circuit. 

In The Kearsarge, 1 Ware, 546, Fed. Cas. No. 7,634, upon a consid- 
ération of a lien statute of Maine, it was held by Judge Ware: 

"If the ovpner is building two vessels at the same tlme and materials are 
furnished generally for both, the materialman has a lien on both the vessels. 
and may enforce it agalnst either of them." 

This case, on appeal (The Kiersage, 2 Curt. 421, Fed. Cas. No. 
7,762), was reversed in an opinion by Mr. Justice Curtis, who said : 

"I am unable to concur In so much of this opinion as holds that the statute 
«ave a lien on both vessels for ail the materials furnished, without regard to 
their use on one or the other. The statute in terms, for materials furnished 
for or on account of any vessel, gives the credltor a lien on such vessel for his 
materials. Thèse terms do not give a lien on one vessel for materials furnish- 
ed for or on account of another vessel, nor for or on account of it and another. 
The natural meanlng of the words is that, for the price of materials furnished 
for a particular vessel, the credltor shall hâve a lien on that vessel. I do not 
thinli myself at liberty to give what is called a libéral construction to thèse 
terms, so as to embrace in' them a case they do not describe." 

The language of the Maine statute (Rev. St. 1841, c. 125, § 35) : 

" • • ♦ Or furnlsh materials, for or on account of any vessel, building or 
«tandlng on the stocks, or under repairs," etc. 

— so far as the question before us is concerned, seems quite similar to 
the act of June 23, 1910. 

The leamed justice also used the following language, which seems 
to be directly applicable to the case before us : 

"At the same time, I think that, where materials are furnished for two 
spécifie vessels, though the original contract does not appropriate them 
specifically to either, yet when they are afterwards appropriated, they may 
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properly be conslclered as fumlshed for that vessel, In the construction of 
which they are used. The effect of such a contract Is to enable the builder to 
elect to whIch of the two vessels he wlU appropriate them. When he has made 
that élection, and actually approprlated them or some part of them to one 
vessel, I can see no sound reason why It may not be sald wlth tnith that 
they were fumlshed for and on account of that vessel, and so that the case 
la withln the terms of the law." 

This case was followed in Berwind-White Coal Mining Co. v. Met- 
ropolitan S. S. Co. (C. C.) 166 Fed. 784. Judge Putnam, considering 
a single contract for machinery for two steamers, the Harvard and the 
Yale, held that, where there is a joint sale of materials, a lien cannot 
be maintained on any one vessel for the entire materials furnished for 
both vessels, but said that this was not inconsistent with the allowing 
of a lien after ascertaining what benefit each steamer received under 
the contract: 

"The underlylng equlty Is that the lien Is supported by the fact that the 
labor and materials hâve actually gone Into the property on which the lieu 
is claimed, and increased its value." 

This case on appeal (American Trust Co. v. W. & A. Fletcher Co. 
[Berwind-White Coal Mining Co. v. Same] 173 Fed. 471, 97 C. C. A. 
477) was affirmed. Although the case was thoroughly contested by 
eminent counsel experienced in the admiralty law, the ruling of the 
court below that the furnishing of the materials removed any uncer- 
tainty arising from the fact that the contract was joint, so far as an ex- 
amination of the briefs in that case discloses, was not questioned on 
appeal. In the opinion on appeal (173 Fed. 479, 97 C. C. A. 477) it was 
said also: 

"The contract of construction was made with référence to the statute, and 
a verbal incorporation of the statute into the terms of the contract, expressing 
in the language of the parties that which the Législature has declared to be 
the law, must be an empty formallty." 

[4] I find, therefore, that in contracting for this coal it was under- 
stood by both parties that it was to be principally used for strictly 
maritime purposes, that a large part of it was used for such pur- 
poses, and that the parties contracted in view of statutory rights to a 
lien. 

It may be argued that when coal is delivered to bins on the wharf 
of a purchaser, who may use it as he pleases, on such of his ships as 
he may sélect, or upon land, if he prefers, that the coal is furnished 
to the owner and not to a vessel. But such an argument upon the évi- 
dence in this case ignores the material fact that it was understood by 
both parties that the coal was procured and supplied largely for uses 
which were strictly maritime. 

Doubtless a very substantial part of the inducement to the Coal 
Company to supply the coal was its knowledge of its intended use by 
vessels for maritime purposes, and its understanding that the law gave 
it a lien for coal supplied for such purposes. Upon the facts in this 
case it is most improbable that the coal would hâve been supplied to the 
owner and upon the owner's very doubtful crédit. 
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I find that it was furnished because it was destined and intended to 
"be used in large part by vessels, and that in the sensé of the statute it 
was thefefore furnished to vessels upon the faith of a lien thereon, and 
not to the owner. 

The ultimate destination to vessels, and the use by vessels, being a 
material considération, contemplated by both parties, it would be most 
unjust to the libelant to hold that it furnished the coal to the owner, 
and only on the owner's crédit. The mère fact that the names of the 
particular vessels to receive particular shipments of coal were un- 
known I cannot regard as material. The Oil Corporation was known 
to be the owner of a fleet of vessels, and it was known that those ves- 
sels would call from time to time at the Oil Corporation's wharves for 
their coal. That is sufficiently certain which, in the due course of the 
contemplated supply of coal to the fleet, would be made certain. 

The subséquent appropriation of the coal to particular vessels by 
the owner, being in pursuance of what was intended by both parties, 
logically relates to the question whether the coal was furnished by the 
libelant to a vessel. The course of the business of the owner's fishing 
fleet selected and made certain which of the vessels should receive the 
benefit of the libelant's coal and become subject to a maritime lien cor- 
responding to the benefit received. A contract to provide coal for 
such vessel of a fleet as might first arrive in port, and the delivery of 
coal ready at the owner's wharf for such vessel, would become definite 
on the arrivai of the first vessel of the fleet. 

[5] As supplies for fleets of vessels under a common ownership 
and management in the ordinary course of business are contracted for 
in view of the gênerai requirements of the entire fleet, as supply men 
will thus be called upon to furnish supplies in advance of the arrivai 
of the vessels, as at the time supplies are ordered there may be uncer- 
tainty as to which vessel may require them and use them, the statute 
should receive a construction which virill make it applicable to and con- 
sistent with modem business conditions. A supply man who furnish- 
■ed supplies ready for any vessel of a fleet that may call for it should 
not be deprived of the same right to a lien as a supply man who is told 
the name of the vessel which is to require the supplies. 

The appropriation of the coal to a particular vessel, though made 
by the owner, yet if donc in pursuance of the course of business con- 
templated by the parties, must be regarded as completing a "furnish- 
ing" by the libelant to "a vessel," which is identified by the act of the 
owner in placing the coal aboard. 

Cases which hold that supplies may be furnished to a vessel, though 
not actually. incorporated in or used by the vessel, hâve no bearing in 
this case. While use and appropriation may not, in ail cases, be neces- 
sary to make out a case of furnishing to a vessel, it does not follow 
that they may not afiford conclusive évidence of the identity of a ves- 
sel and of the completion of a maritime lien thereon. 

But the question of the effect of an appropriation to a particular 
vessel I regard as settled by the décisions of Mr. Justice Curtis and 
Judge Putnam, heretofore cited. In thèse cases it was at the outset 
uncertain which of two vessels might receive the supplies. In the 
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présent case ît was uncertain which vessels of a fleet might receîve 
them ; but in this case, as in the cases cited, the uncertainty ended up- 
on the owner's appropriation of the coal to spécial vessels. 

Following the décisions of Justice Curtis in The Kiersage, 2 Curt. 
421, Fed. Cas. No. 7,762, and of Judge Putnam in Berwind-White 
Coal Mining Co. v. Metropolitan S. S. Co. (C. C.) 166 Fed. 784, I 
am of the opinion that for such coal as actually went into any vessels 
of the fleet the libelant is entitled to a maritime lien upon such ves- 
sel, but that there can be no lien upon one vessel for coal supplied to 
another vessel. See, also, The Yankee, 233 Fed. 919, 927, 147 C. 
C. A. 593. 

According to the évidence of Mr. Milligan, manager at Tiverton, out 
of the entire fourth shipment of 861 tons, 790 tons were thus received 
by vessels of the fleet, and a record was kept of the amounts received 
by the respective vessels. The agreed price was $3.75 per ton. 

There were shipped to Promised Land 4,459 tons of coal, at an 
average price of $3.28 per ton. Vessels of the fleet received from bins 
at Promised Land 3,568 tons, and a record is presented of the amounts 
received by particular vessels. Some uncertainty arises, however, from 
the fact that the 3,568 tons were taken from bins at Promised L,and 
which Contained, not only the 4,459 tons of coal furnished under the 
contract, and for convenience called by counsel "lien coal," but also 
1,068 tons of coal that had been paid for. The entire amount of coal 
on hand was, 

4,459 tons lien coal, so called. 
1,068 tons nonlien coal. 



5,527 tons. 

If we should deduct from the 3,568 tons received by the vessels the 
whole amount of 1,068 tons of nonlien coal, it would follow with 
mathematical certainty that 2,500 tons of lien coal were used by ves- 
sels of the fleet. Upon this view of the case, it would seem that there 
should be deducted from the amounts furnished each steamer at Prom- 
ised Land a part of 1,068 tons proportionate to the whole amount re- 
ceived by a particular vessel. But it hardly is just to assume that ail 
of the 1,068 tons of nonlien coal went to the vessels. The confusion 
of lien coal and nonlien coal cannot be treated in the same light as 
a confusion of goods by a tort-feasor, against whom every assump- 
tion will be made. The Idaho, 93 U. S. 575, 585, 23 L. Ed. 978. 

The proportion of nonlien coal, 1,068, to the whole amount in the 
bins, 5,527, is less than one-fifth. For practical purposes a déduction 
of 20 per cent, from the amount received by each ship would seem to 
give a resuit that would be fair and as accurate as the nature of the 
case admits. 

I am of the opinion that the libelant is entitled to liens upon the re- 
spective vessels, the amount thcreof to be determined upon the prin- 
ciples above stated. Any objection to the mode of computation, or 
to the accuracy of the figures, may be heard upon the settlement of 
the terms of the decree. 
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[6] There remains a question as to the application of a pajmient to 
the Coal Company of the sum of $2,000, made on or about August 24, 
1914. 

At this time the Coal Company held notes of the Oil Corporation 
that were not yet due. The book account for the five shipments of 
coal for which a lien is now claimed was then due. After the receiver- 
ship of October 19, 1914, this payment was credited upon one of the 
notes, which had been renewed after the receipt of the check for 
$2,000. 

To so crédit the amount after the receivership would resuit in préju- 
dice to the mortgagee by subjecting the property to a maritime lien 
to the amount of about $2,000. 

I am of the opinion that this payment should be applied to the open 
account, rather than to the notes not due at the time of payment, and 
that the claim for maritime liens must be reduced by the amount of 
the payment of August 24, 1914, either by a pro rata réduction or by 
the extinguishment of the claims upon certain vessels, as shall here- 
after be determined. 

Counsel for the libelant may présent a draft decree, within 20 days, 
in accordance with the above opinion; and objections to and correc- 
tions thereof may be filed within 10 days thereafter. 



In re STAFFORD. 
(District C!ourt, D. (Donnectlcut. February 2, 1917.) 
No. 3239. 

X. Bankkuptct iS=»461 — Appeal — Time — Judqment Nunc Pbo Tuno. 

Though the court has authorlty to enter a judgment nunc pro tune as 
of the time when the opinion was rendered, and such judgment for most 
purposes takes effect from the earller date, the time for talcing an appeai 
therefrom, under Banicr. Act July 1, 1S!)8, c. 541, § 25a, 30 Stat. 553 (Comp. 
St. 1913, § 9609), requlrlug an appeai to be talcen within 10 days after 
the judgment appealed from has been rendered, dates from the actual 
entry of the judgment, not from the earller date. 

[Ed. Note.— For other cases, see Banlsruptcy, Cent Dig. §§ 920-923; 
Dec. Dig. <S=461.] 

2. Bankruptcy (®=>461 — Appeai- — Nature op Riqht. 

The right to appeai from a judgment discharging a bankrupt is not a 
right based on principles of natural justice, is not specifically granted by 
the Constitution, nor essentlal to due process of law, and, if the appeai 
was not tai<en within the time flxed by the statute, the right is lost. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-923; 
Dec. Dig. <®=9461.] 

3. Bankbuptcy (S=»461 — Appeal — Time — Extension. 

A pétition to open the judgment discharging the bankrupt, to glve ob- 
jecting creditors an opportunlty to appeai therefrom, which was not flied 
until after the time allowed by statute for appeai had explred, does not 
extend the time for appeai. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 920-923; 
Dec. Dig. <®=>401.] 

®=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. Bâ.NKKUPTCY ©=3416 — JUDGMENT — BntKY — ^NOTICE — EQUITT HtTLE. 

Equlty rule 4 (198 Feà, xx, 115 C. C. A. xx) providing that, where an 
order is entered In the equity docket or order book without prier notice 
to or in the absence of a party, tlie clerk shall forthwlth send notice 
thereof to the party's sollcitor, does not apply to a judgment discharging 
a bankrupt, since the bankruptcy side of the court is as distinct from tlie 
equity side as the law or the adiniralty side, and the dockets are separate- 
ly kept, though in bankruptcy proceedings the court protects the équitable 
rights of the parties, and appeals in bankruptcy are regulated, except as 
otherwise provided In the Bankruptcy Act, like appeals in equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 707 ; Dec. Dig. 
<S=416.] 

In Bankruptcy. In the màtter of George A. Stafford. On pétition 
by objecting creditors, asking that the order of discharge be opened, 
so that they may be permitted to appeal therefrom. Pétition denied 
and dismissed. 

Charles D. Lockwood, of Stamford, Conn., for bankrupt. 
Galen A. Carter and Warren F. Cressy, both of Stamford, Conn., 
for objecting creditors. 

THOMAS, District Judge. The spécial master recommended a dis- 
charge in bankruptcy. Certain creditof s filed exceptions to his report. 
On September 1, 1915, the court filed an opinion (226 Fed. 127) over- 
'ruling the exceptions and directing that the report be confirmed, but 
no final judgment or order of discharge was entered until some time 
in September, 1916, when a discharge was fîled nunc pro tune as of 
September 1, 1915, the date of the filing of the opinion. The exact 
date of the entry of this order of discharge does not appear, but there 
is no doubt but that it was more than 10 days prior to the fîling of the 
preceding pétition. 

The petitioning creditors now ask that the order of discharge be 
opened, so that they may be permitted the opportunity to appeal 
therefromi within 10 days, required by section 25a of the Bankruptcy 
Act, providing that : 

"Such appeal shall be taken within ten days after the judgment appealed 
from has been rendered." 

[1] There can be no question as to the power of the court to make 
this entry as of the date when it was directed, as the power to give 
eflfect to judgments as of some time prior to their actual entry has 
been plossessed and exercised by ail courts of record from the earliest 
times, and is founded upon the principle that an act or delay of the 
court shall préjudice no one ; and until the entry was made there was 
nothing to appeal from, as no final decree or judgment was recorded 
which was the subject of an appeal. Ragan, Malone & Co. v. Cotton 
& Preston, 195 Fed. 69, 115 C. C. A. 576. 

Although for most purposes the eiifects of such judgment is not 
différent from what it would be if it had not been entered nunc pro 
tune, yet, for the purposes of a statute of limitations, the date of a 
judgment nunc pro tune is the date of its entry, and not the date as of 
which the judgment is ordered to take efïect, and until the entry of 

$=3FaT other cases se« name topic & KEY-NUMBER la ail Key-Numbered Dlgesta & Indexe» 
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the judgment the right is in abeyance. As was said by the Suprême 
Court in Borer v. Chapman, 119 U. S. 587, at page 602, 7 Sup. Ct 
342, 350 (30 L. Ed. 532) : 

"It cannot be that the statute of limitations wlll be allowed to comiueiiL-e to 
run against a right until that right bas accrued In a shape to be effectually en- 
forced." 

The petitioners, therefore, did not hâve the right to appeal from 
this order until its actual entry, and then the statute began to run. 

"It Is the record of the Judicial décision or order of the court found In the 
record book of the court's proeeedings which constitntes the évidence of the 
Judgment, and from the date of its entry in that book the statute of limitation» 
begins to run." PoUeys v. Black Kiver Improvenient Co.. 113 U. S. 81, 84, ij 
Sup. Ct. 369, 370 (28 L. Ed. 938). 

And the statute (section 25a of the Bankruptcy Act) must be taken 
to be declaratory of the rule thus stated. 

[2] The petitioners were in court and had due and timely notice 
of the filing of the opinion sustaining the report of the spécial master. 
The préparation and record of the order of discharge was purely a 
matter of routine, by filling up a printed blank provided for that pur- 
pose, the fornii of which is universal, and prescribed by the Suprême 
Court of the United States, and which foUowed the opinion as a matter 
of course, and required no fîndings of fact or law, and, indeed, no set- 
tlement of any kind. Furthermore, the right of appeal is merely a 
statutory privilège granted to an aggrieved party upon certain condi- 
tions, which must be complied with. It is not a right based upon 
principles of natural justice, and is not specifically granted by the 
Constitution, nor is it essential to due process of law. Reetz v. Michi- 
gan. 188 U. S. 505, 507, 23 Sup. Ct. 390, 47 !.. Ed. 563 ; Etchells v. 
Wainwright, 76 Conn. 534, 540, 541, 57 Atl. 121. 

It therefore follows that, if the appeal was not taken vvithin the time 
fixed bv statute, the right to take it was lost. Conboy v. First Na- 
tional Bank of Jersey City, 203 U. S. 141, 27 Sup. Ct. 50, 51 L. Ed. 
128; Crédit Co., Ltd., v. Arkansas Central Ry. Co., 128 U. S. 258, 
261, 9 Sup. Ct. 107, 32 L. Ed. 448; Rode & Horn v. Phipps, 195 Fed. 
414, 115 C. C. A. 316. 

[3] And it also follows from the authorities just cited that, as the 
pending pétition was filed after the period for the appeal had expired, 
it had no efîEect in extending the time for taking the appeal. "When 
the time for taking an appeal has expired, it cannot be arrested or 
called back by a simple order of court. If it could be, the law which 
limits the time within which an appeal can be taken would be a dead 
letter." 

Crédit Co., Ltd., v. Arkansas Central Ry. Co., 128 U. S. 261, 9 Sup. 
Ct. 107, 32 L. Ed. 448, supra. 

[4] The petitioners hâve strenuously urged that tlie case is con- 
trolled by equity rule 4 of the Suprême Court (198 Fed. xx, 115 C. C. 
A. xx), providing that, where an order is entered in the equity docket 
or equity order book without prior notice to, or in the absence of, a 
party, the clerk shall forthwith send by mail notice of such order to 
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the parties' solicitors. But the answer to this is that this case was 
never entered, and indeed was never the subject of entry, in the equity 
docket, and the equity order book was not an appropriate or proper 
place for the entry or record of the order of discharge. While bank- 
ruptcy proceedings are in the nature of proceedings in equity, in that a 
bankruptcy court seeks to administer the law according to the spirit, 
and not according to the letter, and while a bankruptcy court may 
exercise full equity powers in the ascertainment and enforcement of 
the equities of the parties, and while, too, appeals in bankruptcy mat- 
ters are regulated, except as otherwise provided in the Bankruptcy 
Act, like appeals in equity, it does not follow that the rule in question 
goes to the extent contended for it. The bankruptcy side of the court 
is as distinct from the equity side as either of thèse is from the law or 
admiralty sides, and their dockets and records are separately kept. 

The controlling fact to be taken into account in disposing of this 
pétition is that the petitioner's solicitors, if they did not actually know, 
had the means of knowledge, of the entry and record of the order, 
which was entered and recorded as of course more than 10 days prior 
to the filing of this pétition, and after the right to appeal had expired 
and been lost, and, having been lost, it cahnot, as was said by the 
Suprême Court in Crédit Co., Ltd., v. Arkansas Central Ry., supra, be 
arrested or called back by a single order of court, the granting or 
denying of which is in the court's discrétion. 

The pétition should be denied and dismissed, and an order to that 
cffect entered. So ordered. 



In re LOCKWOOD. 
(District Court, E. D. New York. February 28, 1917.) 

1. Bankrxjptct <®=»413(3) — Dischakge— Spécifications. 

Wliere none ot the spécifications of objection to dischariE;e flled by the 
objecting creditor stated any act comlng wlthln the provisions of Banltr. 
Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (Comp. St. 1913, § 9598), prescrib- 
Ing the grounds for den.ylng a dlseharge, and no testlmony )n support of 
the spécifications was offered, the objecting creditor seelsing to wlthdraw 
hls spécifications as soon as the question of their sufficlency was brought 
In Issue, the spécifications were properly dismissed and the discharge 
granted. 

[Ed. Note. — ^For other cases, see Banliruptcy, Cent. Dlg. § 714.] 

2. Bankbuptct <g=>315(l) — CtAiMS— Pbovable Claim. 

Where a judgment based on the obtalnlng of property by false and 
fraudulent représentations was secured, a claim based on the Judgment 
may on the bankruptcy of the défendant be proven as a debt la case the 
creditor so désires. 

[Kd. Note. — For other cases, see Banlîruptcy, Cent. Dig. § 491.] 

3. Bànkeuptcy <®=5>407(1) — Dischaege— Eight to Dischaege— Dbbts. 

Where a banljrupt had not been guilty of any of the acts denounced 
by Banltr, Act, § 14, he may be granted a discharge notwithstandlng some 
of the debts Usted were not dlschargeable. 

<S=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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4. Bankkuptct (®=5415% — Disciïarge— Questions foe Détermination. 

On spécifications by an objecting créditer to the discharge of the bank- 
rupt, the question whether the credltor's claim was a debt dischargeable 
in bankruptcy cannot be determined by the référée ; the banknipt's right 
to discharge being unaffected by the question whether the particular debt 
was dlscharged, and the spécifications net settlng forth any ground for 
the déniai of the discharge, for the question of the estent of the discharge 
can only be determined by a court having jurisdiction to décide that mat- 
ter. 

In Bankruptcy. In the matter of the bankruptcy of Samuel G. 
Lockwood. Motion to confirm report dismissing spécifications of ob- 
jection to discharge. Motion sustained, and discharge granted. 

See, also, 240 Fed. 161. 

Maires, Maddox & Maires, of Brooklyn (Samuel Evans Maires, of 
Brooklyn, N. Y., of counsel), for bankrupt. 

Philip S. Dean, of New York City, for objecting créditer. 

CHATFIELD, District Judge. [1] The spécial commissioner to 
whom the spécifications of objection were referred has reported thav 
the spécifications of objection are insufficient. He recommends their 
dismissal upon the ground that the objecting créditer has not specified 
any act which cornes within the provisions of section 14 of the stat- 
ute. With this conclusion the objecting créditer does not disagree. 
In fact, it appears from the record that the objecting créditer sought 
to withdraw his spécifications as soon as this question was raised be- 
fore the commissioner. No testimony in support of the spécifications 
as such was ofifered. It is évident therefore that the report dismiss- 
ing the spécifications should be confirmed and the dischars;-e granted. 

The motion, however, seeks to confirm the commissioner's report 
as to other findings which involve further considération. 

[2] The objecting créditer alleged that its debt was not provable 
in bankruptcy, and also that it was not dischargeable, "because it is 
founded upon a judgment obtained in an action, the gist and gravamen 
ef which is fraud, in that the action was based on fraud in fact, and 
the bankrupt, by false and fraudulent représentations, obtained prop- 
erty, to wit, meney frora the objecting créditer herein." This is sup- 
plemented by a lengthy statement as to the nature and particulars 
of the cause of action and the évidence which, after trial, resulted in 
the judgment scheduled by the bankrupt as a debt owed to the object- 
ing créditer. 

The first proposition in the spécification is that the debt is not prov- 
able. It is évident that this is a mistake, as the debt is clearly prov- 
able, if the créditer sees fit to file a claim. 

[3] The next proposition is that the debt is one from which the 
bankrupt cannot be discharged. Whether or not this be se is not a 
matter with which we are concerned in considering the right of the 
bankrupt to be discharged from such debts as are dischargeable. The 
commissioner, with the objecting creditor's acquiescence, so ruled, and 
reported that the spécifications présent no valid ground of objection 
to discharge. 

(gssFor other cases see same topic & KBY-NUMBER In an Key-Numbered Dlgests & Indexes 
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[4] The third proposition in the spécification is that the discharge 
should be denied because the action in which the judgment was obtain- 
ed is alleged to hâve been based on fraud in fact, and because the bank- 
rupt is alleged to hâve, by false and fraudulent représentations, ob- 
tained property, to wit, money, from the objecting creditor herein. 

This last sentence, if the objecting creditor had taken the position 
that his spécification was intended to set forth acts within the provi- 
sions of the statute defining the grounds for déniai of discharge, would 
hâve been sufficient, at least by amendment, to enable the creditor 
to présent évidence to show that the bankrupt had obtained property 
on crédit, upon a materially false written statement, made for the pur- 
pose of obtaining such crédit, or such property on crédit, under sub- 
division 3 of section 14b of the statute. But no such claim was made 
or amendment asked. The creditor merely acquiesced in the propo- 
sition that the bankrupt, even if he obtained a discharge, could not 
thereby avoid litigating the effect of that discharge, if a creditor should 
subsequently seek to prosecute his daim and to contend that it had 
not been discharged and was not dischargeable. 

Instead of dismissing the spécifications upon their face, the spécial 
commissioner proceeded to take testimony upon the question as to 
whether the particular debt came within subdivision 2 of section 17 of 
the statute (Comp. St. 1913, §,§ 9601). In other words^ upon a réf- 
érence as to the sufficiency of spécifications of objection to discharge, 
the parties, by an enforced consent, based upon a claimed estoppel, 
had a voluntary référence or moot court détermination as to the na- 
ture of the creditor's debt. In re Blumberg (D. C.) 94 Fed. at page 
481. 

A number of cases such as In re McCarty (D. C.) 111 Fed. 151, In re 
Marshall Paper Co., 102 Fed. 872, 43 C. C. A. 38, In re Mussey (D. C.) 
99 Fed. 71, In re Bliunberg, supra, and Friend v. Talcott, 228 U. S. 27, 
33 Sup. Ct. 505, 57 L. Ed. 718, hâve been cited, from which it sufl5cient- 
ly appears that the scope of the discharge, with respect to the inclusion 
of particular debts, has nothing to do witli gênerai granting of the dis- 
charge. It is also apparent from such cases as Friend v. Talcott, su- 
pra, and In re Marshall Paper Co., supra, that the eiïect of this dis- 
charge can be raised only in a proceeding before a court having juris- 
diction to détermine that issue. 

The bankrupt has, however, cited certain cases, such as In re Levi- 
tan (D. C.) 224 Fed. 241, from which it appears that if a bankruptcy 
court, or any court, is called upon to deal with or dispose of an alleged 
right, based upon the debt apparently released by discharge, the effect 
of that discharge may be litigated, citing Hallagan v. Dowell (lowa) 
31 Am. Bankr. R. 848, 139 N. W. 883. 

But no such issue was raised hère, and this court should not seek 
to follow out the efifect of the discharge. The spécial commissioner 
has taken a great deal of testimony and considered seriously the effect 
of the discharge, if granted, upon the objecting creditor's claim. Since 
the spécial commissioner's décision, the Suprême Court bi the United 
States, in the case of Mcintyre v. Kavanaugh, 242 U. S. 138, 37 Sup. 
Ct. 38, 61 L. Ed. , decided December 4, 1916, following Tinker 
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V. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. Ed. 754, has estab- 
lished certain propositions with relation to the obtaining of property 
by false représentations which might well be considered on the merits, 
and which, of course, were not before the spécial commissioner in 
making his report. But the court has nothing to do therewith on this 
motion. 

There seems to be no reason for the attempt on the part of the spé- 
cial commissioner to apply an estoppel in order to avoid the admission 
by the objecting créditer that the spécifications are insufficient. There 
is no basis, therefore, for the application to confirm the findings of the 
spécial commissioner upon matters which were not in litigation before 
him. 

The discharge will be granted. 



In re LOCKWOOD. 
(District Court, E. D. New York. March 2, 1917.) 

1. Bankeuptcy <g=5>392 — Proceedings— Protection or Bankbupt. 

Under Bankr. Act July 1, 1898, c. 541, § 9, 30 Stat. 549 (Comp. St. 1913, 
§ 9593), providing that a bankrupt shall be exempt from arrest upon civil 
process unless Issued on a debt or clalm from which his discharge would 
not be a release, and that in such case he shall be exempt from arresî 
when in attendance upon a court of bankruptcy, a court of bankruptcy 
having granted a discharge has jurisdictlon to protect the bankrupt from 
arrest under a judgment rendered by another courj after discharge, pend- 
ing application to such court for relief, though the bankruptcy court can- 
not détermine whether the discharge will apply to such judgment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 619-622.] 

2. Bankeuptcy <S=>418(3) — Dischabge — Protection of Bankbupt. 

Under Bankr. Act, § 2, subd. 15 (Comp. St. 1913, § 9586), giving the 
courts of bankruptcy authorlty to make orders necessary to give effeet to 
the act, and section 11 (section 9595), declaring that when a suit is found- 
ed upon a claim from which a diseharge would be a release, and which is 
pending against a person at the tlme of the flling of pétition against him, 
it shall be stayed until after an adjudication or dismissal of the pétition, 
a court of bankruptcy, the question involved not being that of jurlsdic- 
tion to enforee the bankruptcy act, cannot détermine the effeet a dis- 
charge will hâve upon an action pending or a Judgment rendered by an- 
other court, prior to the bankruptcy, but such question must be determined 
by application to the court having jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 767.] 

In Bankruptcy. In the matter of the bankruptcy of Samuel G. I .ock- 
wood. Application to restrain the sherifï from levying a body exécu- 
tion upon the bankrupt pending time within which the question of the 
discharge could be litigated, etc. IVlotion granted for a period in or- 
der to allow the bankrupt to apply to the state court for appropriate 
remedy to détermine the effeet of his discharge. 

See, also, 240 Fed. 158. 

Maires, ]VIaddox & Maires, of Brooklyn (Samuel Evans Maires, of 
Brooklyn, N. Y., of counsel), for bankrupt. 

Philip S. Dean, of New York City., for objecting creditor. 

®=sFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
240 F.— 11 
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CHATFIELD, District Judge. An application has been made to 
restrain the sheriff from levying a body exécution upon the judgment 
debtor, pending the time within which an application for discharge 
could be made, the question of the discharge litigated, and the pro- 
ceedings in bankruptcy carried on to a point where the bankrupt would 
not be harassed and interfered with in his bankruptcy proceedings by 
the process in the hands of the sheriflf. A temporary stay, pending 
the détermination of the motion, was granted, and the motion has 
been submitted. Discharge has just been allowed to the bankrupt, and 
the bankruptcy hearings hâve in gênerai been concluded. 

[1] The protection afïorded by section 9 (which provides that a 
bankrupt shall be exempt from arrest upon civil process unless issued 
upon a debt or claim from which his discharge in bankruptcy would 
not be a release, and even in such case exempting the bankrupt from 
arrest when in attendance upon the court of bankruptcy) should not 
be extended (after adjudication and the examinations or attendance of 
the bankrupt hâve been completed) beyond a reasonable time for the 
bankrupt to make application for discharge, and, if that is granted, to 
apply to such court as may hâve jurisdiction for relief or protection 
from the efïect of the order of arrest, if process thereunder be still out- 
standing against him. 

[2] This court cannot, upon this application, détermine what the 
State court should décide with référence to the dischargeability of the 
bankrupt from this particular debt. On the contrary, even if the debt 
be not dischargeable, the protection granted by section 9 should be and 
has been given. Nor can a stay under section 11 of the bankruptcy 
statute delay the prosecution of a suit longer than the détermination 
of his application for discharge. When discharge is granted, it may 
be pleaded as a défense to any proceeding upon the debt. The scope of 
the discharge will be in issue if the défense is contested, and cannot be 
established collaterally by a dictum of the court granting the dis- 
charge. In re Mussey (D. C.) 99 Ked. 71. If the question involved 
were that of jurisdiction to enforce the bankruptcy law (In re Hicks 
[D. C] 133 Fed. 239), or to administer the estate and to protect the 
bankrupt free from claims vacated or made void by the adjudication 

(In re Obergfoll, 239 Fed. 850, C. C. A. , decided January 

16, 1917, Second Circuit), the gênerai provisions of the statute would 
apply (section 2, subd. 15, Bankruptcy Statute). But the court can re- 
tain control of the bankrupt only to carry out the law, and not to 
prevent litigation in courts which hâve jurisdiction to litigate. 

Motion granted for a definite period to be stated in the order when 
settled, in order to allow the bankrupt to apply to the state court for 
the appropriate remedy to bring up the question of the efïect of his 
discharge. 
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THE GLEANER. 
(District Court, N. D. Califomia, First Division. February 1, 1917.) 

No. 15017. 

Shipping ®=>37— Validitt dp Ciiarteb— Mutualitt. 

A charter party for space for the earriage of ail logg offered by the 
charterer from certain named Mexican ports to San Francisco at a stated 
rate of frelght required the vessel "to stay and receive at ports mentioned 
ail cargo that may be ready for shipment to any amount of logs up to 
convenlent carrying capacity." There was no provision requiring the char- 
terer to furnish logs for shipment at any of the named ports. Ileld, that 
the charter was void for want of mutuality, and that the vessel vfas not 
liable for Its breach for failing to stop at one of the ports, although she 
did stop and take cargo at others. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 127-135.] 

In Admiralty. Suit by the Dieckmann Hardwood Company against 
the American barkentine Gleaner. On exceptions to amendée libel. 
Exceptions sustained. 

Andros & Hengstler and G. W. Bell, ail of San Francisco, Cal., for 
libelant. 
Denman & Arnold, of San Francisco, Cal., for claimant. 

DOOLING, District Judge. The amended libel counts on a breach 
of a charter, in that the barkentine Gleaner failed to call at Tiopa, on 
the west coast of Mexico, to take on board 326 logs which libelant had 
there ready for loading thereon, to be carried to San Francisco. The 
material provisions of the charter party, which is made a part of the 
libel, are the f ollowing : 

"That the managing owner agrées on the freightlng and chartering of enough 
space of said vessel to carry ail cargo offered by charterers, for a voyage from 
Tiopa and/or Perula and/or Tenucatlta to San Francisco. Charterers engage 
to furnish logs at loading place herein provided, of such lengths and size as 
she can conveniently handle with her usual equipment. Vessel agrées to stay 
and receive at ports mentioned ail cargo tliat may be ready for shipment to 
any amount of logs up to convenlent carrying capacity of the vessel." "Char- 
terer agrées to pay • * • for the use of the vessel during the voyage afore- 
said, payable on the right and true dellverj' of cargo at the port of discharge, 
for each one thousand feet, gross board measure, deilvered at San Francisco, 
six dollars." 

The libel allèges that the Gleaner did enter upon and partially, but 
imperfectly, perform the conditions of the charter party, by calling at 
some, but not ail, of said places and there receiving and accepting logs 
tendered by libelant for earriage to San Francisco, and then proceed- 
ing on said voyage thereto, but that in breach of said charter party she 
did not call at Tiopa, despite the fact that libelant had there at the 
loading place 326 logs ready for loading. 

While the charter provides that the vessel will carry ail cargo offer- 
ed by the charterers, the charterers are not bound by it to offer any 
cargo at ail. The contract in this respect is absolutely without mutual- 
ity. In American Cotton Oil Co. v. Kirk et al., 68 Fed. 791, 15 C. C. 

â=:For otber cases see same topic & KëY-NUMBER In ail Key-Numbered DigesU & Indexes 
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A. 540, a contract to sell and deliver 10,000 barrels of oil, at a stipu- 
lated price, in such quantities per week as the buyer might désire, to be 
paid for as delivered, but which contained no agreement on the part of 
the buyer to purchase and receive any particular quantity of oil, was 
held to be not binding, for want of mutuality, by the Circuit Court of 
Appeals for the Seventh Circuit; the court saying: 

"There is no mutuality of promises for the sale of a deflnite or ascertalnable 
quantity of oil. Suppose the plalntiffs had deelded upon ordering 6 barrels 
of oil per week, or 1 barrel for every worklng day. That would requlre 32 
years for the fulflllment of the contract. And we can dlscover no way, by 
the terms of the contract, whereby the défendant could put the plalntiffs in 
default, • * ♦ because the amount and times of ordering are left whoUy 
to the plalntiffs." 

In Walker Mfg. Co. v. Swift & Co., 200 Fed. 529, 119 C. C. A. 27, 
43 L. R. A. (N. S.) 730, the Circuit Court of Appeals for the Fifth Cir- 
cuit uses the following language : 

"If a seller agrées to deliver such quantities of any commodity as a buyer 
may choose to order, but the buyer does not agrée to order any quantity of 
such commodity, the contract would be wanting in mutuality and vold. ïhe 
buyer not belng bound, the seller would be free to disregard the agreement. To 
hold otherwise would enable the buyer to give orders and taUe the commodity 
if priées fall, and to give no orders and refuse to take it if priées should rise. 
It Is axiomatic that such a contract would be wanting in mutuality and void." 

By the charter party under considération the charterers are under 
no obligation to furnish any cargo whatsoever. If the contract be valid 
they are in a position to secure other carriage for their cargo if f reights 
should décline, but to insist upon the terms of the charter if freights 
should advance. The vessel might make a voyage to the west coast of 
Mexico for the purpose of receiving cargo from the charterers, there 
to be told that the charterers had no cargo to offer, and the owners 
would be without remedy, for the charterers are obligated to nothing 
save to pay $6 per 1,000 feet for the carriage of such logs as they may 
choose to offer. The contract, therefore, being without mutuality, is 
void. 

It is claimed, however, that the charter constitutes a continuing offer 
on the part of the vessel, which became binding when the logs were 
provided for carriage at the loading place at Tiopa. But this is only 
saying that a contract void for lack of mutuality becomes valid upon 
the demand of the party not bound that the party bound should com- 
ply with its terms. But such demand created no obligation on the 
part of the charterers, as they were just as free to withhold the logs 
from shipment on the Gleaner after they were brought to Tiopa as 
they were before. It is also claimed that, as the vessel performed part 
of the contract by taking on logs at the other ports, she was bound to 
complète it and take on the logs at Tiopa. That might be true, if the 
charterers, by furnishing logs at the other ports, had obligated them- 
selves to furnish logs, also, at Tiopa. But they had not. They were 
still as free from any further obligation to the vessel, as they had been 
theretofore. 

In the American Cotton Oil Co. Case cited above, the contract had 
been carried out to the extent of the delivery of 9,490 barrels of oil 
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out of the 10,000 barrels provided for, but the court held the contract 
to be unenforceable as to the remaining 510 barrels. 

As the amended libel is based upon a void contract, the exceptions 
thereto must be sustained ; and it is so ordered. 



Tn re ROWE. 
(District Court, E. D. New York. February 27, 1917.) 

1. Bankruptct <g=3415(2) — Opposition to Discharge — Spécial Commission- 

ER— Report— FoEM. 

A report by the spécial commlssioner on spécifications opposing a dis- 
charge in bankmptcy, whleh was in the form of an opinion, need not be 
retumed for partlcular findlngs of fact and conclusions of law, since a re- 
port in that form is generally of more value than in the other form. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 702, 705, 706 
708, 710.] 

2. Bankruptct <g=5415(3) — Opposition to Discharge — Report of Spécial 

COMMISSIONEB ACTION BT COUKT. 

The court will not overrule Ihe flndlngs of the spécial commlssioner ou 
spécifications opposing a discharge in bankruptcy, if there is any évidence 
upon whlch they are based, unless the conclusions are contrary to law, or 
the «ntire issue leads to a différent construction of some of the acts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 698-701, 704, 
707.] 

3. Bankruptct ®=>408(2) — Discharge — False Statement — Decreasino 

Claim. 

Where a bankrupt, In making his schedules, stated the clalm of one 
creditor, who was supposed to hâve some security, as much smaller than 
It was, and the creditor was not estopped to clainr the fuU amount, the 
false statement of financial condition was sufficient ground to deny the 
diseharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 733, 734.] 

In Bankruptcy. In the matter of Perry B. Rowe, bankrupt. On 
objections to the discharge of the bankrupt. Discharge denied. 

James L. Robinson, of New York City, for trustée. 
Hooley & Wilson, of Rockville Center, N. Y., for bankrupt. 

CHATFIELD, District Judge. Spécifications of objection hâve 
been passed upon by a spécial commissioner, who has overruled or 
dismissed some of the objections, and found some of them sustained. 
It is generally objected to the report that the commissioner has not 
made separate findings of fact and of law, but has, instead, stated his 
gênerai findings in the nature of an opinion. 

[1,2] Expérience has proven that a report in the form of an opin- 
ion, such as has been used in admiralty and equity and is customary in 
bankruptcy, is generally of more value than enumerated statements of 
fact and conclusions of law, which require extensive exceptions in the 
nature of a pleading, if confirmation is opposed. A simple motion t© 

@=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexe* 
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confirm a report, in the form of an opinion, allows argument of any 
question involved. Further, the District Court will not overrule the 
findings of the commissioner, if there is any évidence upon which those 
findings are based, unless the conclusions are contrary to law, or un- 
less considération of the entire issue leads to différent construction of 
some of the acts involved. It will be held, therefore, that there is no 
necessity for returning the report, or for more particular findings. 

As to the objections, much testimony has been taken, and the report 
of the commissioner constitutes a document of 24 pages. One main 
objection is that the bankrupt kept no sufficient books of account. 
While it appears that the bankrupt was exceedingly careless, and had 
no proper business training, there is évidence to support the finding of 
the commissioner that an utter failure to keep (other than by check 
stubs) any record of extensive business dealings, and complète lack of 
care with respect to the returned vouchers and check books themselves, 
when viewed from the gênerai methods of business of this bankrupt, 
show his entire disregard for bis creditors' rights, and indicate an in- 
tent to préserve no record of his transactions, rather than a purely hap- 
hazard method of business. 

The various charges of false oath hâve each to do with a matter 
svhich shows disregard by the bankrupt of the rights of his creditors, 
as well as indifférence to the responsibility placed upon him when call- 
ed as a witness. The court could overlook the failure of the'witness 
to understand the necessity of being accurate and careful when testi- 
fying, if he did not show disregard for the truth so far as his creditors 
were concemed. It is unnecessary to examine in détail and to enu- 
merate each spécification which the commissioner has sustained. They 
are, in gênerai, sufficiently supported by the testimony, to make it un- 
necessary to see if some particular one might not be cleared up by the 
bankrupt. 

[3] In making up his schedules, the bankrupt attempted to decrease 
certain claims to one Dr. Vliet, who has been made receiver in bank- 
ruptcy. It appears, however, that his daim was much larger, that Dr. 
Vliet was supposed to hâve some security, and the bankrupt later filed 
an amended schedule showing the true amount of the indebtedness. 
Unless the creditor (Vliet) could hâve been successfully estopped, and 
his claim held down to the lower amount, it would seem that the at- 
tempt by the bankrupt to falsely state his financial condition would be 
sufficient ground for déniai of discharge. Josephs v. Powell & Camp- 
bell, 213 Fed. 627, 130 C. C. A. 291. 

Upon the whole case, it is évident that the report recommending a 
déniai of the discharge is in accord with the situation, and the spécifica- 
tions held sustained by the commissioner are f ound to hâve been sub- 
stantiated. 

The discharge will be denied. 



IN BE 8WEETSEB 167 

In re SWEETSER. 

(District Court, D. Massachusetts. June 19, 1907.) 

No. 7811. 

1. Bankbtjïtct (©=131 — Assignée — Disqualification — Acquisition op 

Claim. 

Mère ownership by an assignée in bankruptcy of a elalm against ttie 
bankrupt estate, altlioughi acqulred after tlie bankruptcy, does not dis- 
qualify lilm under Bankr. Act Mareli 2, 1867, e. 176, 14 Stat. 517, where 
prlor to its acquisition tlie claim had been allowed without opposition, and 
the transaction was fair and In good faith, and the claim was not brougîit 
for spéculative purposes. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 192; Dec. 
Dig. ®=:»131.] 

2. Bankruptct <g=3l32 — Assignées — Removal. 

Pacts helâ) not to require, nor to render expédient, the removal of 
assignées in bankruptcy, under Bankr. Act March 2, 1867. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 190; Dec. 
Dig. ®=3l32.] 

3. Bankeuptct <g=>337 — Teansfeb of Claim — Effkct op Allowance bt Reg- 

ISTEB. 

The allowance by the reglster of the transfer of a claim agalnst a bank- 
rupt estate under Bankr. Act March 2, 1867, Is binding upon other credi- 
tors, who mlght hâve opposed It, whether they did so or not. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ©=3337.] 

In Bankruptcy. In the matter of Elbridge L. Sweetser, bankrupt. 
On pétition for removal of assignées, and objections to pétition of F. 
Joy to be subrogated to claim proved by Dolliver and others against 
the bankrupt estate. Pétition for removal denied, and objections to pé- 
tition of F. Joy sustained. 

See, also, Kyle v. Hammond, 192 Fed. 559, 113 C. C. A. 31. 

Hollis R. Bailey, of Boston, Mass., for petitioner. 

Fred Joy, of Boston, Mass., for Wm. B. H. Dowse. 

Warren O. Kyle, of Boston, Mass., pro se. 

DODGE, District Judge. The proceedings in this case were în- 
stituted in 1878, prior to the repeal of the act of 1867. They are gov- 
emed by that act, which as to them is continued in force by the re- 
pealing Act of June 7, 1878, c. 160, 20 Stat. 99. 

[1] This pétition to remove the assignées was filed September 27, 
1901. September 30, 1901, the court referred it to the register, to as- 
certain facts and report. The assignées' answer was filed before the 
register May 20, 1902. The register's report, dated March 17, 1903, 
was filed in court December 8, 1903. He was of opinion that the char- 
ges made in the pétition were not so sustained as to require removal of 
the assignées. No further steps were taken toward obtaining either the 
granting or dismissal of the pétition, until March of the présent year, 
when, upon the filing (March 6, 1907) of another pétition by Hammond, 
the petitioner first named in the présent pétition, reiterating many of its 

(S=>For other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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allégations in support of an application to the court to cancel the assign- 
ment of the Dolliver daim to which those allégations refer, made by 
Dowse to Joy April 24, 1901, and further considered below, I directed 
that the présent pétition be disposed of before proceeding under said 
pétition of March 6, 1907. A hearing was had accordingly, March 30 
and April 1, 1907, on the register's report of December 8, 1903, and the 
évidence taken before him. 

The adjudication in the case was made on the bankrupt's own péti- 
tion fîled February 23, 1878. One of the présent assignées, Mr. Dowse, 
was appointed March 23, 1878. The other assignée, Mr. Kyle was 
appointed December 16, 1882, upon the résignation of Mr. Dibble, orig- 
inally appointed on the same day with Mr. Dowse. 

The principal charge made in the pétition to remove is : 

"That said Dowse, actlng simply for his own profit against the Interest of 
the creditors, sought to buy up and take an assignment of the second largest 
claim against the banlirupt estate, to wit, the clalin of Dolliver Bros., and is 
still asserting a title to and is seeking to hâve the beneflts to be derived froin 
the ownership of this claim; that said Kyle is acting in conjunction with said 
Dowse, and aiding and abettlng him in the matter of his asserted ownership 
of said Dolliver claim." 

The Dolliver claim hère mentioned is a claim which William C. and 
John S- Dolliver proved against the bankrupt's estate on March 16, 
1878. According to their proof of daim filed and allowed by the reg- 
ister on that day, the claim amounts to $2,478.31, and consists of 
balances remaining due on two notes signed by the bankrupt and one 
Friend. Copies of the notes and of the indorsements thereon are 
annexed to the proof. That Mr. Dowse has asserted thé ownership of 
this claim to hâve been at one time in himself is undisputed, and ap- 
pears from his own testimony given in the proceedings under a péti- 
tion filed before the register by Frank K. Linscott on May 29, 1901, 
wherein Linscott, alleging that the claim had been assigned to him, 
asked for an order subrogating him to the Dollivers' rights. Fred Joy, 
alleging a prior transfer of the claim to Dowse and from Dowse to 
him, opposed Linscott's pétition. The register, as he states in his 
report now under considération, after a hearing on the issues thus 
raised between Linscott and Joy, at which hearing Dowse was a wit- 
ness, found the évidence insufHcient to prove a transfer of the claim 
to Dowse and granted Linscott's pétition. This was on June 22, 1901, 
and thus matters stood when the présent pétition to remove the as- 
signées was filed, on September 27, 1901. Had the referee's décision 
in Linscott's favor remained unreversed, the utmost that could be 
said would be that Dowse had sought at one time to buy the claim ; 
it could not be said that he had ever bought it. But a recommittal to 
take further évidence was ordered, and although upon the further évi- 
dence the référée adhered to his first décision (June 18, 1904), the court 
on July 23, 1904, reversed the register. In Judge Lowell's opinion, dat- 
ed July 18, 1904 (In re Sweetser, 131 Fed. 567), he held that a sufficient 
assignment to Dowse was established, and refused to subrogate Lin- 
scott. Linscott claimed an appeal on August 2, 1904, but the appeal was 
never perf ected. This décision of the court, made, as above appears, a 
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year or more after the report of the register in the matter now before 
me, and now standing as a final détermination of the issues raised upon 
Linscott's pétition, is to be regarded as establishing for the purposes 
of this hearing, notwithstanding the register's report, the fact that 
Dowse did become owner of the Dolliver claim by a valid assignment 
from the Dollivers, after they had proved it against the estate. Pnr- 
ther considération is given below to the efifect of this décision in con- 
nection with a still later report from the register, which deals with 
the assignment of the claim by Dowse to Joy, April, 24, 1901, and 
présents a question also raised at this hearing. 

The petitioners contend that Dowse's acceptance of the transfer of 
the Dolliver claim, while acting as one of the assignées of the bank- 
rupt estate, disqualifies him as assignée and requires his removal. It 
is said that "it is a fraud for an assignée in bankruptcy to purchase a 
claim for his own profit." Mère ownership by an assignée of a claim 
against the estate is of course no disqualification. A créditer mighl 
be, and often was, assignée under the act of 1867, provided only (Rev. 
St. § 5035) that he had received no préférence contrary to the act. See 
In re Clairmont, 1 Lowell, 230, Fed. Cas. No. 2,781. In the présent 
act no proviso barring preferred creditors is found. Under it a créd- 
iter may be and often is trustée. See' In re Lewensohn, 98 Fed. 576. 
And so far as mère ownership of a claim against the estate is con- 
cerned, it would be difficult to say that ownership acquired after the 
bankruptcy must disqualify when original ownership is no disqualifica- 
tion at ail. I 

The Dolliver claim was transf erred to Dowse, as is found in Judge 
Lowell's opinion on July 18, 1904, in 1883. This was five years after 
the adjudication had been made, the assignées chosen, and the claim 
proved and allowed. So far as appears, the allowance of the claim 
was never opposed, there has been no attempt to re-examine it under 
Rev. St. § 5081, nor any reason to suppose that there has been or will 
be objection to its allowance, regarding it simply as a creditor's claim. 
While the act of 1867 did not bar claims not proved within a year, as 
does the présent act, it might well be supposed in 1883 that ail claims 
which would ever be ofifered had been proved. None hâve been proved 
since 1878. It is not suggested that Dowse acquired the claim in tlie 
interest of the bankrupt, or even that the bankrupt knew anything about 
its transfer. As to the créditer from whom Dowse obtained it, he has 
given testimony in corroboration of Dowse, in the contest upon the 
Linscott pétition above referred to. No intimation is made by him 
that the transaction was not perfectly fair and honest, so far as he 
was concerned. There was an admitted balance, not determined, but 
less in any event than the face value of the claim, due from him to 
Mr. Dowse for professional services wholly unconnected with this 
bankrupt estate. Of his own accord, and with no suggestion from 
Dowse he proposed to make the transfer in question, in settlement. To 
this Dowse agreed. Dowse's position as assignée gave him no position 
of advantage over the créditer in the transaction. At the time there 
was extremely little reason to believe that the assignées would ever 
hâve any more assets of the estate to divide. AH that they had previ- 
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ously coUected had been accounted for and disposed of. The assignées 
were in no better position to judge of the probability that further as- 
sets would corne to their hands than any one else. Not until the death 
on December 15, 1900, of the last surviving life tenant under the 
Richardson will, and not until after the termination, in the présent 
year, of litigation begun in 1901, was their right to the bankrupt's in- 
terest under that will established. If the bankrupt had died before 
December 15, 1900, there would hâve been nothing to go to them un- 
der the will. See the agreed facts in Whittredge v. Sweetser, 189 
Mass. 45, 75 N. E. 222, and Hammond v. Whittredge, 204 U. S. 538, 
27 Sup. Ct. 396, SI L. Ed. 606. Judge Lowell's conclusion in his 
opinion of July 18, 1904, that "the transfer to the assignée was in 
good faith, and was not procured by his misrepresentation or fraud" 
is without doubt the only possible conclusion on the évidence. The 
petitioners, indeed, hâve not attempted to show anything to the con- 
trary. 

None of the ordinary grounds, theref ore, for regarding such a trans- 
fer of a creditor's claim as objectionable, exist in this case. The peti- 
tioners nevertheless contend that it is necessarily objectionable because- 
of the mère fact that the transférée was an assignée of the estate. 
They contend that an assignée is a trustée for each and every cred- 
itor, and that the transfer was forbidden by the gênerai principle, of 
course undeniable as a gênerai rule of law, that a trustée may not oc- 
cupy a position inconsistent with the interests of his trust, or which 
tends to interfère with his duty in discharging it. 

The extent to which assignées in bankruptcy are trustées for each 
and every creditor is of course defined and limited by the duties which 
the act of 1867 imposes upon them. Those duties are to collect the 
bankrupt's property, turn it into rooney to the best advantage, and 
safeguard the fund realized until paid out by them in dividends as di- 
rected by the court. Of course they cannot buy the bankrupt's prop- 
erty ; this would make them., whose duty it is to get as much as pos- 
sible for what is sold, at once buyers and sellers. Of course they 
cannot acquire such claims upon or interests in the bankrupt's prop- 
erty as will, if established, reduce the fund which it is their duty to 
collect. Such claims and interests are adverse to their trust. Of 
course they may not make a private profit out of their administration 
of the trust fund, or the property from which it cornes. But they are 
not charged with the duty of determining who are to be the beneficiaries 
of the fund, or in what proportions. As to the claims of creditors to 
share in the estate, the assignées hâve a standing to oppose their al- 
lowance, but the court décides whether they shall be allowed or not. 
The court, and not the assignées, fixes the dividends to be paid upon 
such creditors' claims as are allowed. Creditors' claims, once allowed, 
are adverse to each other, but not adverse to that interest of the cred- 
itors coUectively whereof the assignées are trustées. On this point I 
agrée with the register's opinion, who finds that, even if Dowse's pur- 
chase were to be sustained, "it does not appear that any interest in as- 
sets adverse to other creditors would be obtained thereby." Otherwise, 
no creditor could properly be assignée. If, therefore, the honest pur- 
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chase of a creditor's claim by an assignée is necessarily unlawful, it 
is not so by virtue of the gênerai principle upon which the petitioners 
rely. If a profit to him is the resuit, it is not a profit made out of his 
doings as a trustée. 

It is true that in certain English décisions relied on by the petitioners, 
such a purchase is declared unlawful and treated as ground for the as- 
signee's removal. The two most in point are Ex parte Lacey, 6 Ves. 
625 (1802), and Ex parte James, 8 Ves. 337 (1803). Other décisions 
of the same period are cited in Eden, Bankruptcy (2d Ed., 1826), p. 
216, where their gênerai efïect is thus stated: 

"Nothing is more firmly established than the gênerai rule that an assignée, 
cominissioner, or sollcitor to the commission are Incapable of purehaslng 
property belonging to the bankrupt, or dividends under the commission," 

The System of bankruptcy administration hère in view is, of course, 
that in force in England in Lord Eldon's time, and this, it is évident, 
v/as a System dififering widely from that with which we are hère con- 
cemed. Much of what is said in thèse cases regarding the functions 
and powers of assignées could not be said of assignées under our act 
of 1867, to whom I am not satisfied that the décisions referred to, or 
the rule derived from them, can be fairly and justly applied. If there 
were ever reasons for treating the honest purchase of a proved and un- 
disputed claim by an assignée as in the same category with a purchase 
by him of the bankrupt's property at an assignee's sale, I see no reason 
to believe that they exist hère. 

Pooley V. Quilter, 2 De Gex & J. 327 (1858), is also relied on; but, 
while that case repeats and relies on the doctrine of the earlier cases, 
it really turned, as it seems to me, on the fact that the purchasing as- 
signée had important knowledge about the assets of the estate not im- 
parted to the creditor whose claim he bought, and who, as complainant, 
was seeking to annul the transfer as a fraud upon him. It does not 
appear that in England at the présent day an assignée is incapable of 
purchasing a creditor's interest in the estate, or will be removed be- 
cause of the purchase, if, as hère, he can prove that the purchase was 
bona fide, and a fair bargain as to the creditor who sells. Robson, 
Bankruptcy (7th Ed.) 613. The English authorities hâve been con- 
sidered by Judge Lowell, as is manifest from his opinion. See 131 
Fed. 567. It was with them in view that he found no sufficient reason 
to deny efïect to the transfer to Dowse, a finding which I can hardly 
suppose possible, if acceptance of the transfer can be regarded as mis- 
conduct requiring Dowse's removal. No American authority is found 
for so regarding it, and in my opinion it is not to be so regarded, ei- 
ther on principle or on authority. 

[2] If acceptance of the transfer is not ground for Dowse's removal, 
and if the transfer was valid as has been decided, reassignment of the 
claim to Joy is not ground for removal. Nor is there any ground for 
removing Mr. Kyle, so far as the transfer is concerned, against whom 
the only complaint in this connection is, tliat he "acted in conjunction 
with" Dowse, or "aided and abetted him in the matter of his asserted, 
ownership of said Dolliver claim." 

Corning to the other grounds for removal asserted in the pétition, I 
cannot doubt that the register was right in holding the charge of re- 
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fusai to answer questions and the charge of refusai to furnish informa- 
tion not sustained by the évidence. There was nothing to show any 
attempt to conceal facts properly relating to the administration of the 
estate. In view of the circumstances under which the questions were 
put to him, I am unable to believe that Mr. Dowse deserves removal 
because he took the ruhng of the court before answering them. 

The register's refusai- to find it proved that the assignées ever de- 
manded $2,000 as a condition of their assent to a compromise of the 
various controversies wherein the estate was in one way or another 
involved, and his finding that the charge that they had objected to or 
opposed settlement frora improper motives was not sustained were con- 
clusions reached by him after hearing the conflicting évidence in sup- 
port of and against those charges. I find no reason in the évidence re- 
ported for coming to any différent conclusion. It cannot be supposed 
that, if ail parties interested had ever really agreed upon a compromise, 
to which tlie assignées could not properly hâve objected for any rea- 
sons not relating to the question of their fées, the court, upon applica- 
tion to it, would hâve allowed that question to stand in the way. But 
it is not shown that there was ever any such agreement to any such 
compromise, and it is certain that there was never any attempt to rep- 
resent any such situation of affairs to the court. In some of the con- 
troversies then pending a final resuit has been reached since the reg- 
ister reported on this pétition. In one of them the resuit was against 
the assignées. In re Sweetser, 128 Fed. 165, affirmed on appeal in 
Dowse v. Hammond, 130 Fed. 103, 64 C. C. A. 437. But the Court of 
Appeals expressly declared in the latter case that it was reasonably in- 
cumbent upon the assignées to obtain the décision both of this court 
and the appellate court, and refused costs to the créditer because his 
method of proceeding had been such as to render judicial investigation 
necessary. In another of the controversies, that involving the assignées' 
right to the bankrupt's interest under the Richardson will, the assignées 
hâve now finally prevailed. Hammond v. Whittredge, cited above. It 
is because of the resuit thus secured by them that there will now be 
assets of the estate for division among creditors and of considérable 
amount. If they were opposed to compromise of this claim, their posi- 
tion now stands justified by the event, so far as both the above matters 
are concerned, yet one of the prayers of this pétition for their removal 
is that they be ordered to desist from the prosecution of the very case 
last above mentioned. If I am right in the above conclusions, I see no 
other grounds upon which the gênerai charge that the assignées "are 
acting for their own personal profit against the interest of creditors" 
can be held established. 

The charge that the assignées hâve been guilty of contempt of court, 
except as it rests on matters already dealt with, rests only on the fact 
that notwithstanding the pendency of proceedings to supersede them 
by appointing trustées under Rev. St. § 5103, the assignées had a date 
set for hearing in the state court in Whittredge v. Sweetser, above 
cited. Upon a pétition filed in this court September 27, 1901, an order 
was issued September 30, 1901, restraining further prosecution of that 
case by the assignées. On November 21, 1904, the court vacated this 
order. That the assignées' action amounted to contempt of court, or 



IN KE 8WEET8ER 173 

was ever so regarded by the court, I am unable to believe. A con- 
tempt could not and would not bave been thus lightly treated. And if 
the court was ever to be asked to deal with the assignées' action as a 
contempt, the application should hâve been made at the time. 

It may be added, indeed, that if there was ever any ground for re- 
moving the assignées, the proceedings under this pétition ought to bave 
been continued before the court, and its décision obtained as soon as 
possible after the filing of the report now before me, on December 17, 
1903. The question whether the assignées had been guilty of officiai 
misconduct or not ought to bave been submitted to the court for settle- 
ment as soon as it was so presented that it could be so submitted. It is 
not a question which could properly be left in abeyance for more than 
three years, to be raised or not as might seem expédient. If it be said 
that Judge Lowell's décision on the Linscott pétition in July, 1904, 
varied the facts as presented in the register's report, a delay of more 
than two years still seems to me a longer delay than should bave been 
allowed to occur. 

With ail other conclusions reached by the register I agrée, and none 
of them seem to me to require further remark. The resuit is that I 
find no cause which in my judgment renders removal necessary. The 
remaining question under Rev. St. § 5039, is whether there is any cause 
which renders removal expédient. On this question I hâve no doubt at 
ail. The original petitioners for removal, if a majority in value, were 
by no means a majority in number of the creditors. Some of them 
(but without waiving the charges made in the pétition) bave now with- 
drawn from the request for removal. Some of them appear now to 
hâve no standing in the proceedings. Removal is now urged chiefly, 
if not solely, on behalf of Mr. Hammond, who, while he now owns the 
largest creditor's claim, was the person who claimed against the as- 
signées the interest under the Richardson will, now held to belong to 
the estate, and indeed appears to hâve been their principal opponent in 
the varions controversies with which they bave had to deal. The prés- 
ent assignées bave been acting for many years, are thoroughly familiar 
with the history of the proceedings in ail its détails, and whatever the 
charges against them, they are not charged with any f allure in energy 
or diligence. It is due to them, not only that there is now to be a divi- 
dend on the creditors' claims, but also that certain of those claims which 
had no proper standing hâve been expunged. I cannot think that it 
would be either expédient or just to remove them under such circum- 
stances. 

The pétition of Joy, also before me, was filed on November 22, 1905. 
It was thereupon allowed by the register. The allowance was after- 
ward vacated, because notice under No. 34 of the old General Orders 
had not been given. Objections to the allowance of Joy's pétition were 
thereupon fîled by Hammond December 16, 1905. Joy denied Ham- 
mond's right to object or be heard in opposition May 4, 1906. A report 
of the register, certifying the question thus arising, was filed March 
21, 1907. 

[3] Hammond has succeeded to the rights of one créditer of the es- 
tate, and in virtue of them had a standing to oppose the allowance of 
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other creditors' clainis or to apply for their re-examination. Joy's as- 
signment oi the DoJliver claim from Dowse was filed with the register 
June 18, 1901. So far as Hammond was concerned, or the prior owner 
of the claim he now owns, this fihng was sufficient notice. The only 
notice expressly required by General Order 34 is notice to the créd- 
iter who originally proved. Of the rival assignment, also, of the same 
claim, relied on by Linscott, Hammond, or the original créditer he rep- 
resents, has had notice from the time it was filed with the register, on 
or before May 29, 1901. If the owners of other claims ever had any 
standing to object to the subrogation of Joy or of Linscott to the Dol- 
Hver claim, that right has existed ever since the above dates whereon 
the assignments were filed upon which they respectively rely. The dé- 
cision, therefore, which established the validity of Joy's assignment as 
against Linscott's, although they alone appeared as actual parties to the 
controversy in which the décision was made, binds ail other creditors 
who had a standing to participate in it, because they might bave inter* 
vened with objections to the alloiwance of either subrogation, had they 
chosen to do so. In similar proceedings, where différent interests in 
a fund are brought into concourse, and each may daim to be heard as 
against every otiber, the détermination of a controversy involving the 
standing of one interest concludes ail the otHer claimants, who hâve 
had an opportunity to intervene and be heard upon the question, wheth- 
er they hâve actually done so or not. Such a controversy_ is not to be 
reheard as many times as there are claimants. The objections now 
presented by Hammond deny Dowse's capacity to acquire the Dolliver 
claim and deal with it as its owner in thèse proceedings. If they had 
been presented upon the filing of the assignment from Dowse to Joy, 
in June, 1901, the questions raised could bave been heard and deter- 
mined in the proceedings sincé had between Joy and Linscott regarding 
the same claim, which equally involved Dowse's right to own and assign 
it. Evidence taken in those proceedings has been relied upon before the 
register in support of Hammond's pétition to remove the assignées, so 
that his actual knowledge as to what was being litigated between Lin- 
scott and Joy is hardly open to question. Not having presented thèse 
objections for more than five years after Joy filed his assignment from 
Dowse, and the assignment to Dowse having meanwhile been held valjd, 
Hammond has now, in my opinion, no standing to prosecute them. 



In re SWERTSEB. 

(District Court, D. Massachusetts. October 30, 1914.) 

No. 7811. 

1. BANKRUPTCY @=>368 — ASSIGNEES — DUTY. 

Where the assignées of a bankrupt under Bankr. Act March 2, 1867, c. 
176, 14 Stat. 517, who had continuod the estate for the purpose of acquir- 
ing the bankrupt's Interest In a trust fund subjeet to preceding Ufe estâtes, 
refused, after the death of the last of the life tenants, to consent to 
their being superseded by trustées, so that the power of administration 
would be alinost completeJy under tlie control of tlie raajority of the credi- 
tors, and, by contesting a pétition for reinoval, protected the rights of 

Ê=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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other creditors, who were not parties to the pétition, they were not gull- 
ty of any dereliction of duty, warrantlng déniai of compensation. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec. 
Dig. <®=3?,()8.] 

2. Bankhuptct iS='272 — Peocbkdinos — Duty of Assignées. 

Under Kev. St. § 5100 (Bankr. Act 1867), declarlng that, If at any tlme 
there is not In the assignee's hands a suttlcient amount of money to defray 
the expenses required for the further exécution of his trust, he shall not 
be obliged to proceed unless the necessary funds are advanced or satis- 
factorlly secured to Mm, an assignée in bankruptey need not, for the 
protection of the estate, advance money to défend a suit. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 572, 573 ; 
Dec. Dig. <@=3272.] 

H. Bankeuptct <S=368 — Assignées — Dereliction in Duty. 

Under Act June 22, 1874, c. 390, § 4, 18 Stat. 178, declarlng tnat If any 
assignée in bankruptey fails or neglects to well and faithfully discharge 
his duty to the estate he torfeits ail fées and émoluments, and if he in 
any way wrongfuUy disposes of the property committed to his care he 
forfelts ail fées or compensation for other services, an assignée in bank- 
ruptey who had, for the protection of the estate, advanced considérable to 
défend a suit when not required to under the statute, and who had actet' 
as his own légal adviser, is not, in making a payment to himself for the 
purpose of discharging costs and satlsfying his clalm for légal services, 
guilty of such a dereliction in duty, where on order of the court he re- 
turned the same, as to preclude any right to compensation, for, had he 
■ engaged counsel to perform such services, they.would hâve had a lien on 
the estate, and the assignée acted in good faith. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec. 
Dig. <S=3C8.] 

4. Bankkuptcy <ê=368 — Assignées — Right to Compensation. 

Though an assignée in bankruptey asserted a claim against the estate 
which, after approval by the District Court, was denied on appeal, the 
assignée cannot, having acted in good falth, be denied ail compensation 
under Act June 22, 1874, § 4, on the ground that he had not faithfully 
executed his trust. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec. 
Dig. <s=368.] 

5. Bankkuptcy i®=>368 — Assignées — Right to Compensation. 

The assignées will not be denied compensation because they assisted a 
stenographer, who performed services for the estate in litigation, in pre- 
senting a clalm, though the claim was redueed by the register; it not 
appearing that the action of the assignées was in any way fraudulent. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec. 
Dig. .©=3(38.] 

«5. Bankruptcy ©=3368 — Assignées — Compensation. 

In such case, compensation will not be denied because, one of the as- 
signées, having made a payment to himself, the assignées appealed from 
the order for return; the conduct of the assignées not being litigious 
or amounting to a breach of trust. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. $ 571; Dec. 
Dig. ©=3308.] 

7. Bankkuptcy <s=368 — Assignées — Cojipensation. 

Under Bankr. Act 1867 (Rev. St. §§ 5092, 5093), requiring the assignées 
to file an account every three months, the assignées of an estate which 
had been fully admlnistered, save a claim against a fuud held in trust 
for tlie lives of others, need not file any elaborate acc-oimt, nor will thair 
failure to file an elaborate account after reeeiving the fund preclude an 

©saFor otlier cases see same topic & KEY-NUMBER In aU Key-Numberei Digests & Indexes 
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award of compensation ; It appearing that the accounts were rendered In 
good faith, and, though not perfect, the estate was In no wise Injured. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 571; Dec 
Dig. ®=>368.] 

8. Banketjptct ig=>368 — Assignées — Fées of — Additional Compensation. 

Under BanUr. Act 1867, and General Orders thereunder, assignées in 
bankruptcy, wlio performed unusual services and beneficially continued 
tbe estate for a long time, are entitled to additional compensation ; the 
act contemplating the summary conversion of the estate into money and 
distribution. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 571; Dec. 
Dig. <S=>36S.] 

9. Bankeuptcy <s=3368 — Assignées — Compensation. 

Where the assignées of a bankrupt's estate, for the purpose of realizing 
on bis vested Interest In a trust fund, subject to llfe estâtes, continued 
the proceedings for 20 years, during which time they performed considér- 
able services in protecting the claim and at last realized upou It, they are, 
under amendment to General Order 30 under Bankr. Act 1867, entitled to 
additional compensation beyond that flxed; thls being particularly true, 
as the course of the assignées vfas most advantageous to the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571 ; Dec. 
Dig. <S=3368.] 

10. BANKKtrPTCT ©=3368 — Assignées — Compensation. 

In such case, where the assignées, having received the trust fund, 
successfully reslsted an attempt by the majorlty creditors to reniove them 
and secure the appointment of trustées, the services of the assignées in 
such particular, belng for the protection of the estate generally, were 
great and unusual, and they were entitled to additional compensation 
therefor. 

[Ed. Note.^-For other cases, see Bankruptcy, Cent. Dig. § 571; Dec 
Dig. ®=>368.] 

11. Bankruptcy i@=3es — Assignées — Compensation. 

Where the assignées In good faith sought to secure the expunglng of 
claims, repeated assignments diiring the long course of years having left 
the ownership of elaiins in doubt, they are entitled to additional compen- 
sation for services In the matter, though the claims were not expunged. 

[Ed. Note. — For other cases, ses Bankruptcy, Cent. Dig. § 571; Dec 

Dig. «gs^ses.] 

12. Bankbpptct ©=368 — Pboceedings — District Court. 

In proceedlng for the settlement of the accounts of assignées and dis- 
position of their clalm for additional compensation, the concurrence of 
the Circuit Judge in the allowance of extra compensation, provided for by 
amendment to General Order 30 under Bankr. Act 1867, may be waived 
by the parties, regardless of the abolition of that court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dlg. (®=>368.] 

In Bankruptcy. In the matter of the bankruptcy of Elbridge L. 
SVeetser. Final accounting by Warren C. Kyle and another, assignées. 
Extra compensation allowed. 

Warren O. Kyle and Fred Joy, both of Boston, Mass., for assignées. 
HoUis R. Bailey, of Boston, Mass., for ohiecting creditors. 

MORTON, District Judge. This matter relates to the final account 
of the assignées in bankruptcy of Elbridge L. Sweetser, who was duly 
adjudicated bankrupt on his own pétition in this court on July 23, 
1878, under the law of 1867, and to the pétition of the assignées foi an 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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allowance of extra compensation. John C. Hammond and others, cred- 
itors, hâve appeared in opposition to the account and to the allowance 
of the pétition for extra compensation ; and they, and the assignées, 
and other parties interested hâve been heard at length. 

Certain items relating to the early expenses of the assignées and 
dividends paid to creditors were objected to because net itemized as 
required, and were passed at the hearing with the understanding that 
itemized accounts relating thereto would be submitted by the assignées 
to the inspection and examination of the objecting creditors. No fur- 
ther objections hâve been made to those items, and I assume that they 
are correct and should be allowed. 

The remaining items, so far as objected to, involve matters relating 
to the conduct of the assignées, and may be properly considered in 
connection with their pétition for an allowance for extra compensa- 
tion, which présents the principal question at issue. 

The assignées were appointed March 19, 1878, and consisted at that 
time of Mr. Dowse, who has continued to act as one ever since, and 
Mr. Dibble. Dowse, at the time of his appointment, was counsel for 
a firm by the name of Dolliver Bros., who had the second largest claim 
against the bankrupt estate, and Dibble was counsel for the Florence 
Machine Company, which had the largest claim against the estate, and 
with which Sweetser had been doing business several years. The as- 
sets of the bankrupt's estate, so far as then known, consisted of about 
$1,200. Dowse and Dibble administered thèse assets and filed an ac- 
count in May, 1887. Objections to it were filed soon after. So far 
as appears, they were never pressed. No évidence in support of them 
was introduced before me. I find that that account is correct, and 
should be allowed. 

Mr. Kyle was admitted to the bar in 1880 and opened an office in 
Boston. At that time his brother was treasurer of the Florence Ma- 
chine Company. In the summer of 1881 Mr. Kyle was employed as 
counsel for the Florence Machine Company, and learned of what 
turned out to be a valuable vested interest in Sweetser under the will 
of one S. O. Richardson, which was subject to three intervening life 
estâtes. In the fall of that same year, the Florence Machine Company 
brought a bill in equity in the Suprême Judicial Court in Suffolk coun- 
ty, to reach and apply that interest in its favor, on the ground that it 
had not passed to Sweetser's assignées in bankruptcy. Mr. Kyle acted 
as counsel for tlie Machine Company until its dissolution in 1893, 
and he acted as counsel for its successor, the Central Oil & Gas Stove 
Company. In 1882 Dibble resigned as assignée ; Mr. Kyle was ap- 
pointed in his place. He informed his coassignee of the bankrupt's 
interest in the trust fund, and assisted Dowse in preparing a bill in 
equity to enforce the rights of the assignée thereto, which was duly 
filed in this court in September, 1882. The bankrupt's interest in the 
trust fund might hâve been at once sold out by the assignées. It was, 
however, of very doubtful character, was expectant on three life es- 
tâtes, and was claimed by another party. In view of thèse facts, it 
would at that time hâve brought very little, if put up for sale. The 
assignées therefore determined that, instead of selling out this inter- 
240 F.— 12 
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est, they would hold it and would keep the estate open. Of the wis- 
dom of this décision thefe can be no doubt. 

From 1882 to the death of the last life tenant, matters, according 
to Mr. Kyle's statement, remained dormant. The assignées were re- 
sponsible for the estate, and did whatever was necessary to hold the in- 
terest in the trust fund. They were admitted as parties to the suit 
pending in the Suprême Judicial Court which had been brought by the 
Florence Machine Company; they filed an answer therein, and from 
time to time they examined the records in that court and in this court, 
and in the probate court in Middlesex county, where the Richardson 
estate was in the process of settlement ; and they attended to such in- 
cidental matters as came up. Ail parties seemed to hâve acquiesced 
in the policy of watching and waiting suggested by Mr. Kyle until the 
life estâtes fell in. Other suits were brought by Mr. Kyle for the 
Florence Machine Compîuiy against Sweetser, and he was busy in 
référence to those matters ; but manifestly what he did as counsel for 
the Florence Machine Company can fumish no ground for extra com- 
pensation as assignée, and no such claim is hère made. 

The last of the life tenants died in December, 1900. The interest of 
the bankrupt in one-half of the trust fund, which had originally been 
$35,000, thereupon became complète, and he became entitled to im- 
médiate possession thereof. Up to this point ail parties were in friend- 
ly relations. The légal situation at that time was, as to its important 
éléments, as follows : 

Mr. Hammond had become the owner of the claims and interests 
of the Florence Machine Company, the Monitor Oil Stove Company, 
and the Central Oil & Gas Stove Company. There was pending in the 
Suprême Judicial Court the bill in equity brought by the Florence Ma- 
chine Company in 1882 to reach and apply Sweetser's interest under the 
trust fund to its claim against him, in which Mr. Hammond had be- 
come the plaintifï and the assignées had appeared as adverse parties. 
Certain assignments of his interest in the trust fund, made by Sweetser 
while this suit was pending, had also become vested in Mr. Hammond. 
Subséquent to the first bankruptcy, Sweetser had given new notes to 
the Florence Machine Company for the same debt which it had proved 
against him in that bankruptcy. Thèse notes had passed to Mr. Ham- 
mond with the rest of that company's claim against Sweetser. Mr. 
Hammond therefore had at this time and was asserting, first, the éq- 
uitable attachment in the suit to reach and apply the fund to the Flor- 
ence Machine Company debt; second, the assignment from Sweetser 
of ail his interest in the trust fund ; third, the claim in bankruptcy 
which had been proved against the Sweetser estate ; and, fourth, the 
claim upon the new notes made by Sweetser after the first bankruptcy. 
There was no property whatever in the estate, and, if the Hammond 
claim to the trust fund should be established, nothing to pay the ex- 
penses of the litigation by the estate in resisting said claim. The bill 
in equity brought by the assignées in the United States EHstrict Court 
in 1882, asserting their right to the Sweetser interest in the trust fund, 
in opposition to the rights asserted by the parties through whom Mr. 
Hammond was claiming, was also pending. Just beforo the death of 
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the last life tenant, Sweetser had gone agaln into bankruptcy under 
the act of 1898 (30 Stat. 544, c. 541), and was endeavoring to defeat 
the rigbt of his first assignée in bankruptcy to the trust fund. His 
trustée under the second bankruptcy was also claiming the fund. AI- 
most 23 years had elapsed since the bankruptcy, and most of the claims 
proved in bankruptcy against Sweetser were in the hands of other per- 
sons than the original creditors, a substantial part of them having been 
purchased upon spéculation for a very small proportion of their face 
value, and some of them had been paid by Sweetser or otherwise ex- 
tinguished. 

[1] Upon the death of the life tenants, Mr. Hammond was désirons 
of an immédiate settlement, and suggested to the assignées that they 
should be superseded by trustées, in accordance with the provisions of 
the law of 1867. This would give greater flexibility and more dis- 
cretionary power in the settlement of the estate than were possessed 
by the assignées; it put the administration thereof almost completely 
under the control of a majority of the creditors, and Mr. Hammond 
and his associâtes had such a majority. This suggestion was made in 
furtherance of a plan for a distribution of the estate which involved 
paying a substantial part of it to other persons than those entitled un- 
der the fîrst bankruptcy. (See findings of register on pétition to re- 
move.) The assignées objected to the arrangement. Why they did 
so is in contro\'ersy. Mr. Hammond claims that it was because he 
would not agrée to an allowance of $2,000 for their fées. They claim 
— and they are supported in their view by Mr. Hayes, whose opinion 
is, I think, entitled to much weight— tliat the course proposed was not 
fair to the creditors, other than Mr. Hammond. The situation was 
plainly one in which the interests of Mr. Hammond and of the estate 
were seriously in conflict. The objecting creditors made this same 
contention upon their pétition to remove the assignées ; and it was de- 
cided in favor of the assignées by the register, by the District Judge, 
and by the Circuit Judge. See opinion of Dodge, J., June 19, 1907, 
240 Fed. 167. The only question about the matter which now needs 
to be passed upon is whether the assignées were derelict in their duty 
in opposing the appointment of trustées. It is not established, and I do 
not find, that they were. 

This refusai of the assignées to agrée to the appointment of trustées 
brought upon them litigation of an amount, persistence, and virulence 
fortunately rare in the history of the law. The case in différent phases 
appears nine times in the Fédéral Reporter, twice in the United States 
Suprême Court Reports, and once in the Massachusetts Reports, and 
there are several long opinions of this court which were not published.^ 

1 The reported décisions are as foUows: Hammond r. Whittredge, 204 U. 
S. 5.S8, 2T Slip. et. 396, 51 L. Ed. 606 (1907) ; Kyle v. Hammond, 225 U. S. 
692, 32 Sup. et. 406, 56 L. Ed. 1260 (1912) ; In re Sweetser (D. C.) 128 Fed. 165 
(1904); Dowse v. Hammond, 130 Fed. 103, 64 C. C. A. 437 (1904); In re 
Sweetser (D. e.) 131 Fed. 5«7 (1904) ; In re Sweetser (C. e.) 157 Fed. 567 
(1907) ; In re Sweetser (e. e.) 168 Fed. 1018 (1909) ; In re Kyle et al.. In re 
Swet'tser (C. C.) 181 î^ed. 617 (1910) ; In re Kyle et al., In re Sweetser (C. C.) 
185 Fed. 219 (1910) ; In re Sweetser, Kyle et al. v. Hammond, 186 Fed. 989, 
108 O. C. A. 659 (1911) ; Kyle et al. v. Hammond et al., 192 Fed. 559, 113 C. 
O. A. SI (1911) ; Whittredge v. Sweetser, 189 Mass. 45, 75 N. E. 222 (1905). 
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Tn considering the complaints of Mr. Hammond and the creditors act- 
ing with him over the delay and expense caused by litigation in the 
settlement of this estate, it is to be borne in mind that they themselves 
began unfounded litigation and were the first to exhibit personal ani- 
mosity. 

The unnecessary and unprofitable litigation began in March, 1909, 
with a pétition by Mr. Hammond and other creditors for the superses- 
sion of the assignées and the appointment of a trustée. It was filed 
shortly after the assignées had refused to consent to such a course. 
A necessary step in securing such action was a vote of three-fourths of 
the creditors. A meeting of the creditors was accordingly called. It 
developed, as was to be expected, great uncertainty as to the ownership 
and vaHdity of many claims, and as to who, if anybody, was entitled 
to vote thereon. Many hearings were necessary to détermine those 
questions. The effort to supersede the assignées failed, because of the 
lack of the necessary vote by creditors, and because of the décision by 
the District Court dechning to supersede them without it. Two péti- 
tions to remove them for misconduct were also filed by Mr. Hammond 
and other creditors, and were heard and denied by the District Court. 
The conduct of the assignées up to the filing of the latter of thèse, viz., 
March 6, 1907, was criticized and attacked in those proceedings on 
substantially the same ground as hère, and the décision was in their 
favor. The creditors carried the matter to the Circuit Court, and the 
proceedings occupied a considérable time; the second pétition to re- 
move not beine finally disoosed of till November, 1907. No matters 
of any importance relating to the conduct of the assignées prior to 
March 6, 1907, hâve been alleged in thèse proceedinsrs which were not 
heard and determined in favor of the assignées upon the pétitions to re- 
move. 

The trustée of the Sweetser f und filed in the Suprême Judicial Court, 
early in 1901, a pétition for instructions. The assignées were made par- 
ties to it. This made three proceedings pending at the same time for 
the purpose of ascertaining the ownership of the fund. The assignées, 
while the proceedings looking to their supersession or removal, and to 
the expunging of the Florence Machine Company claim hereafter re- 
ferred to, were still pending, endeavored to hâve the pétition for in- 
stiiictions, which was regarded as the best way in which to settle the 
ownership of the fund, set down for hearing. Mr. Hammond objected, 
and secured an order from this court forbidding them to do so, which 
remained in force for several years. Being a party to the equity pro- 
ceedings, Mr. Hammond could himself hâve had the suit set down for 
hearing; but he did not do so, and he has nothing to complain of in 
that delay. After the proceedings to remove or supersede the assignées 
had failed, and it became settled that they were to close the estate up, 
the order forbidding them to hâve the pétition for instructions marked 
for hearing was discharged, and the pétition was heard. It was re- 
served for the full court, by which it was decided in favor of the as- 
signées in bankruptcy and against Mr. Hammond. He then took a writ 
of error to Washington, and the matter was not decided there against 
him until 1907. After this the trustée under the will, who was also 
speculating in claims against the Sweetser estate, raised further ques- 
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tions, and it was not until February 2, 1908, that the final payment on 
the principal was made. Even then there was litig-ation between him 
and the assignées over certain items in bis account, and it wasalmost 
a year later, January 22, 1909, before the final payment from him was 
received. 

[2] In the meantime, in April, 1901, the assignées had instituted pro- 
ceedings to hâve the Florence Machine Company claims expunged. 
That matter went to the Court of Appeals, which refused to expunge 
the claims, but held that it was reasonably incumbent upon the assignées 
to raise the question. 

Mr. Hammond, the owner of that claim, was thus.left free to 
continue on the outside bis efforts to secure the trust fund for him- 
self, and on the inside, as a créditer, his attacks on the assignées who 
were opposing his efforts. There was not a dollar in the Sweetser es- 
tate, and no certainty that there ever would be; and the assignées not 
only devoted a large amount of time to its protection, but also spent 
substantial amounts of their own money which were necessary for the 
litigation, with no certainty that they would ever be paid either for the 
time or their money. Plainly their duties as assignées required them 
to go to no such lengths. The statute explicitly provided that : 

"If, at any time, there Is not In his (the asslgnee's) hands a sufDcient 
amount of money to defray the expenses required for the, further exécution 
of hîs trust, he shall not be obliged to proceed thereln until the necessary 
funds are advaneed or satlsfactorily secured to him." Rev. St. § 5100, cited 
Bump on Bankruptcy (lOth Ed.) p. 673. 

That anything has been obtained for the creditors is, it seems to me, 
due to the extraordinary service and risks undertaken by the assignées, 
and to their persistence in the face of great difficulties. In the opinion 
of the District Court on the pétition to remove the assignées, it is said : 

"It is due to them, not only that there is now to be a dlvidend on the cred- 
itors' claims, but also that certain of those claims which hâve no proper stand- 
ing hâve been expunged." Opinion of Dodge, J., June 19, 1007. 

Varions other matters which it is not necessary to state in détail re- 
quired a great deal of time on the part of the assignées. There ap- 
pear to bave been more than 150 meetings and adjourned meetings of 
creditors between March, 1901, and April, 1911. 

[3-6] After having collected from the trustée under the will, Mr. 
Kyle, on October 26, 1907, and February 1, 1908, paid himself, from 
the funds of the estate, without any order of court, on account of his 
services and disbursements as attornc}' for the assignées, sunis ag- 
gregating $4,252.76. In June, 1909, Mr. Hammond filed a pétition ask- 
ing that the assignées be ordered to return ail this money, pending a 
final settlement of their account and the détermination of the amount 
due them. The attack upon the assignées in this pétition was inexcus- 
ably virulent. If the creditors had aimed only at a prompt settlement 
of the estate, they would bave proceeded very differently. They were 
led to take the course they did in the hope of embarrassing and injuring 
the assignées, if they should be ordered to return the money and should 
be unable to do so. The facts in relation to this matter are so fuUy 
stated in the opinion of Judge Dodge thereon (dated February II, 1910) 
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that it is not necessary to restate them. Judge Dodge ordered the 
money returned. He says, however : 

"I flnd no reason In what appears for charglng Mr. Kyle with any bad faith 
in whut he has done, or with any design to obtain an advantage to vvhich he 
did not belleve hlmself entltled. He has stated at the hearing that he was 
ready to comply with any order whlch mlght be made upon the pétition. 
During the litlgation referred to, whlch, upon more than one previous occa- 
sion, has been brought under the notice of the court In connection with ques- 
tions from tlme to tlme ralsed In thls case, It may well be supposed that he 
has been obllged to make advances at the eost of considérable Ineonvenlenee 
to hlmself, and to expend a considérable amount of tlme and labor. In a case 
Involvlng no controversy between hlmself and any créditer of the estate, the 
course pursued- regarding the money hère In question, though Irregular, mlght 
perhaps hâve been acquleseed In as deprlvlng no one of any substantlal rlght. 
There has been such acquiescence, as stated above, in hls payment of $874.81 
out of this money to the register and for sundry expenses. Agalnst objection 
such as Is hère made, it Is Impossible for the court to approve any disposition 
of the money other than that prescrlbed by law." 

Lowell, Circuit Judge, said in relation to this same matter : 

'The point of law Involved In the décision of the District Court and of thls 
court [the United States Circuit Court] concernlng the assignées' llablllty to 
the bankrupt estate Is important and doubtful." In re Kyle et al., 185 Fed. 
219. 

I agrée with thèse conclusions. There was no intentional miscon- 
duct on Mr. Kyle's part. From the order directing the return of the 
money, the assignées endeavored to appeal to the Court of Appeals, and 
later to the United States Suprême Court, by both of which courts the 
matter was dismissed for lack of jurisdiction. Until about March, 1910, 
other litlgation which made it impossible to close the estate was pend- 
ing. After that, until November, 1912, the principal, if not the sole, 
cause of delay was the proceedings to compel the return of this money. 
The assignées were wrong in taking tliese appeals, and no additional 
compensation is claimed in respect to those proceedings. 

Act June 22, 1874, § 4 (quoted in Bump on Bankruptcy [lOth Ed.] 
p. 254), on which, so far as the statutes are concemed, the objecting 
creditors rely, provides as f ollows : 

"If any assignée falls or neglects to well and falthfuUy discharge hls dutles 
in the sale or disposition of property he forfelts ail fées and émoluments to 
whlch he mlght be entltled In connection with such sale. If he In any manner 
in violation of hls duty unfalrly or wrongfully sells or disposes of, or in any 
manner fraudulently or corruptly combines, conspires or agrées with any 
person or persons with Intent to unfalrly or wrongfully sell or dispose of the 
property committed to hls charge, upon prooî thereof he forfelts ail fées or 
other compensation for any and ail services In connection with the estate." 

The objecting creditors contend that: 

"The assignées In the présent case vlolated the above-clted statutory pro- 
visions by agreelng together and with thelr attorney, Fred Joy, Bsq., that he 
should hold the DolUver claim for hls ovni Personal beneflt; also by asslst- 
Ing the stenographer, Wllson, to présent a clalm of $1,635 for services, whlch 
was largely unfounded, as was found by the register; also by allowing Mr. 
Kyle to take over $4,200 for his own use in violation of Rev. St. U. S. g 5059 
(Bump [lOth Ed.] p. 562), and in violation of General Order XXVIII (Bump 
[lOth Ed.] p. 885)." 
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The matter relating to the Dolliver claim above specified was brought 
before the court on the pétition by thèse creditors to remove the as- 
signées, filed March 6, 1907, which was heard and denied by Judge 
Dodge in an elaborate opinion dated June 19, 1907. I fully agrée with 
his statements and findings of fact therein contained. Mr. Kyle never 
had any interest in the Dolliver claim. Mr. Dowse acquired it on ab- 
solute good faith. (See opinion of Lowell, J., July 18, 1904, 131 Fed. 
567.) Judge Dodge thought he had a right to do so ; the Circuit Court 
held differently, but ordered the claim paid from the estate in the 
amount, with interest, which Mr. Dowse had paid for it — a resuit 
which could hardly hâve been reached if the claim was tainted with 
f raud. It does not seem to me that Mr. Dowse's mistake as to the law 
was misconduct disentitling him and his coassignee to compensation, 
nor that, as contended by the objecting creditors, he was litigious in 
insisting on his supposed rights, and in not recognizing as plainly un- 
tenable a view of the law which was declared sound by the District 
Court, even though its décision was reversed on appeal. The assignées 
were not guilty of misconduct disentitling them to compensation in 
respect to the Dolliver claim. 

The objection based upon the conduct of the assignées in référence to 
the Wilson bill arose from a différence of opinion between them and 
the objecting creditors as to the proper compensation of the stenogra- 
pher, Wilson. The bill was allowed by the register for a smaller sum 
than the assignées thought justly due; but so far as appears there 
was nothing corrupt or fraudulent in their action in relation to it. 

At the time when Mr. Kyle paid himself the $4,252.76 above referred 
to, he and Mr. Dowse had been defending the estate and themselves 
against Mr. Hammond and the creditors acting with him for about 
seven years, during which they had devoted much time and advanced 
substantial amounts of money in its interest. If they had hired some- 
body else as counsel, he would hâve had a lien on the proceeds of the 
judgment for his fées and disbursements. There was nothing per se 
fraudulent or plainly wrong on Mr. Kyle's part in supposing that he 
had the same right. The register evidently saw nothing heinous in it, 
for he took part of the money in payment of his fées under circum- 
stances which notified him that the statutory requirements were not 
being observed. This payment to him is not now objected to. The 
whole matter was one as to which there could be, as Judge Lowell 
plainly intimated, an honest difiference of opinion. The assignées were 
not bound to lie down under the false charges made upon their integ- 
rity. They were entitled to submit the question whether they should 
ref und the money to the District Judge ; and they acted stricfly within 
their légal rights in the appeals which they endeavored to take from 
his décision. It would be going a good way to hold that a party de- 
fendant is litigious for appealing from décisions against him. It seems 
to me that the objecting creditors, having gone about the matter in the 
roughest possible fashion, hâve no just ground for complaint because 
the assignées fought back to the last ditch. The money was eventually 
restored, with interest at 2 per cent., as ordered by the court on No- 
vember 21, 1912. The rate at which interest should be paid was the 
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subject of a hearing before Judge Dodge, and is fixed by his opinion 
dated October 11, 1912. The creditors sufïered no injury, except the 
delay in settling the estate. It does not seem to me that what the as- 
signées did was so wholly inexcusable as to amount to misconduct in- 
volving a forfaiture of ail compensation, or as to bring them within 
the terms of Act June 22, 1874, § 4, above quoted. 

[7] The objecting creditors also urge that the assignées failed to 
keep proper books of account and to file accounts as ordered by the 
Register. The law required an account to be filed every three months, 
and books of account to be kept by assignées. Rev. St. U. S. §§ 5092, 
5093 (cited Bump on Bankruptcy [lOth Ed.] p. 568). The assignées 
kept sufficient book entries to show with substantial accuracy the con- 
dition of the estate. The détails of certain items of expense paid by 
the assignées out of their own pockets before there was any money in 
the estate from the trust fund were not shown with exactness. The 
estate, consisting at first merely of a daim against the Richardson trus- 
tée, and later of a surn of money on deposit, required no elaborate or 
spécial books of account. The failure of the assignées to make more 
detailed entries was in no sensé fraudulent, or done with a view to con- 
ceal facts. Undoubtedly assignées ought to keep accounts showing to a 
cent their expenses ; but an innocent and inadvertent failure in a mat- 
ter of détail, out of which no harm bas come, ought not to be penalized. 

On May 14, 1908, the assignées filed a report saying that they had 
received $20,127.57, and that they had a further claim against Whit- 
tridge, trustée, for $500, and that they intended to claim $15,000 for 
their own services and expenses. This was not in the form of an ac- 
count, and was objected to by Mr. Hammond and others. On June 4, 
1908, a dividend of 37 per cent, was ordered on the strength of the as- 
signées' report then on file, and was duly paid. On July Ist the as- 
signées filed a report, stating the gross receipts and the gross payments 
made to Mr. Kyle for services and expenses, and on October 2, 1908, a 
further report of the same gênerai character. Mr. Hammond made ob- 
jections, based on the lack of dates and items as to certain payments. 
The conduct of the assignées certainly did no injury to the estate. If 
the reports were substantially déficient, it devolved upon the creditors 
to raise the question and try the matter out promptly. The language 
of Judge Dodge in his opinion of June 19, 1907, upon an analogous mat- 
ter in this same case is appUcable hère : 

"Tlae question whether the assignées had been sruUty of officiai misconduct, 
or not, ought to hâve been submitted to the court for settleraent as soon as 
it was so presented that it could be so submitted. It ife not a question which 
could properly be left in abeyance for more than three years, to be raised, or 
not, as might seem expédient." Dodge, J., June 19, 1907. 

I do not find that the assignées hâve been guilty of misconduct dis- 
entitling them to compensation on account of their alleged failure to 
keep proper books of account and to file proper reports and accounts. 

I hâve considered the varions objections (57 in number) to the al- 
lowance of compensation contained in the answer of the objecting 
creditors, and also the objections to the disputed items in the account. 
It is impracticable to discuss each of them in détail. Except as to 
the effect upon the assignées' right to compensation of Mr. Kyle's 
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act in taking the $4,252.76, the objections, so far as they are sub- 
stantial and serions, présent questions which hâve already been fully 
heard by this court and hâve been decided against the objecting cred- 
itors. It is sufficient to say that I do net find that the assignées hâve 
been guilty in any particular of such misconduct as would, either 
under the statute or the gênerai law, suffice to deprive them of com- 
pensation or would require their actount to be surcharged, or pay- 
ments therein scheduled to be disallowed. The account of the assignées 
is allovved as filed, including the statutory compensation stated thereir 

[8, 9] As to additional compensation: 

Both assignées hâve filed pétitions for additional compensation. 
That of Mr. Kyle is in the main, except as herein otherwise indicated, 
a correct account of their administration of the estate, as I view it, 
He requests an allowance of $9,000 for himself, $1,500 for Mr. Joy 
for légal services rendered to the assignées, and $500 for Mr. Dowse. 
According to the itemized schedule submitted by Mr. Kyle of his 
work on their estate between December, 1900, and June, 1909, he 
attended 198 hearings before courts, judges, and the register, and had 
besides about 375 consultations of sufficient importance to be entered 
upon his books. He apparently advanced to the estate, before there 
was any certainty of his being repaid, about $375. The pétition of 
Mr. Dowse requests an allowance to himself of $2,460.50 as addi- 
tional compensation, $3,000 to Mr. Joy for légal services to the as- 
signées, and $350 to Mr. Jackson for similar services. 

Mr. Dowse's bill contains only three items, viz., 34 years' services 
as assignée at $50 per year, $1,700; services in the litigation over 
the trust fund, $750; cash paid United States marshal, $10.50. Ac- 
cording to the itemized schedule submitted by Mr. Joy of his services 
as counsel for the assignées between April, 1901, and June, 1909, he 
attended about 113 hearings and had about 276 consultations. 

Mr. Jackson's bill covers varions conférences, preparing papers, at- 
tending and arguing at two hearings before the court and one before 
the register in July, August, and September, 1909, while Mr. Joy was 
absent. His bill does not state on what matters he was employed. 
Apparently they related in part to Mr. Dowse's assertion of interest 
in the Dolliver claim, to Mr. Hammond's objections to the reports or 
accounts of the assignées, and to his pétition for the return of the 
money taken by Mr. Kyle. A substantial part of the services would 
seem to hâve been more properly chargeable to Mr. Dowse personally 
than to the estate. 

The amount of claims on which dividends are to be paid are about 
$11,000; the balance on hand, as shown by the assignées' final account, 
is $12,656.04. The statutory fées of the assignées amount to about 
$850. As before stated, a dividend of 37 per cent, was paid to cred- 
itors in 1908. 

The act of 1867 contemplâtes a speedy liquidation of the bankrupt's 
property. His assets are to be converted into cash in a summary man- 
ner and distributed among his creditors, and the estate closed up. The 
statutory compensation is based on that idea. The fées allowed by 
the act, and the General Orders in force under it, are not intended to 
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cover any such extraordinary amount of work and time as this case 
has required. The assignées are etltitled to additional compensation 
in excess of the statutory fées. 

Mr. Kyle devoted far more work and time to the estate than did 
Mr. Dowse, and seems to hâve been the active one of the assignées. 
It is not clear on the évidence what part Mr. Dowse took in the va- 
rions matters before referred to; I infer that it was comparatively 
slight, and that Mr. Dowse left the care of the estate largely to Mr. 
Kyle, sharing the responsibility, and perhaps assisting to some extent 
on the most important matters. 

The principal matters as to which the assignées are entitled to com- 
pensation may be summarized and restated as f ollows : 

1. Their services in holding fast to, and obtaining, the bankrupt's 
interest in the trust f und : This includes the plan adopted of waiting 
until the life estâtes fell in, instead of selling out the doubtful claim 
of the bankrupt for what it would bring; keeping hold of the claim 
for almost 20 years, diiring which time they were responsible to the 
creditors for safeguarding the estate, and seeing that the rights of 
the assignées were not lost (that this responsibility was real is shown 
by the contention which Mr. Hammond made in the state court that 
the rights of the estate had been lost by lâches) ; the litigation in the 
State and fédéral courts by which the right of the assignées to the 
trust fund was finally established ; and the proceedings, supplemen- 
tary in character, upon the trustées' account in the probate court and 
in the Suprême Judicial Court. This part of the assignées' work is 
marked by sagacity, courage, pf;rsistence, and dévotion to their trust 
of an imusual character. It involved great and unusual care and ex- 
ertion on their part, for which, under the amendment to General Or- 
der 30 under the act of 1867, they are entitled to additional compen- 
sation beyond that fixed by the statute. 

[10] 2. Their services in resisting the pétitions to supersede them 
by trustées and to remove them : The pétition for the appointment of 
trustées to administer the estate involved taking a vote of the cred- 
itors. As before stated, great difficulty was experienced in taking 
such a vote, by reason of the uncertainty as to who owned and was 
entitled to vote upon many of the claims proved. Some claims had 
been paid by the bankrupt subséquent to the first bankruptcy, or had 
been otherwise extinguished. The estate benefited by the expunging 
of about $1,000 of such claims. Other claims had been more than 
once assigned. A great deal of time was required, and many hear- 
ings, to détermine the ownership of and voting rights on various 
claims. This work on the part of the assignées was necessary, but it 
did not add value to the estate commensurate with the expense. A 
certain amount of such work is required in many bankrupt estâtes, and 
to that extent, at least, is not "unusual." It seems to me that exer- 
tion may be "great and unusual" in amount as well as in character, 
although there may be some doubt upon this point in view of In re 
Many et al., 17 N. B. R. 429, Fed. Cas. No. 9,053. For the work re- 
quired of the assignées in settling the ownership and vahdity of 
claims beyond what was "usual," I think that they are entitled to 
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additional compensation, but at a lower rate than for work more béné- 
ficiai to the estate. 

The pétitions filed by Mr. Hammond and his associâtes to remove the 
assignées charged misconduct of a serions character, and the assignées 
were fully warranted in resisting both. The Circuit Court, which af- 
firmed the judgment of the District Court dismissing them, said: 

•The clrcumstances of the présent case show no ground for doubting the 
présent assignées." 

The assignées did not institute the proceedings which made it nec- 
essary to take a vote of the creditors, and therefore to undertake the 
long investigation as to the voting rights on claims; nor did they in- 
stitute the proceedings looking to their removal. The expense of 
both thèse sets of proceedings, useless and unfounded as they turned 
out to be, is attributable to the creditors, who now object to the allow- 
ance of additional compensation on account of the labor to which they 
themselves hâve put the assignées. The work of the assignées in re- 
sisting thèse pétitions to remove them was "great and unusual exer- 
tion," for which they are entitled to additional compensation. 

[11] 3. The services of the assignées in endeavoring to expunge 
the Florence Machine Company claim : This matter was sharply con- 
tested at every point and reached the Circuit Court of Appeals. The 
assignées failed in their efforts to hâve the claim expunged. It is 
strongly urged by the objecting creditors that the assignées are not, 
therefore, entitled to compensation for the work donc on this matter, 
and I am asked to disregard the expression in the opinion of the 
Court of Appeals (Dowse v. Hammond, 130 Fed. 103, 64 C. C. A. 437) 
that: 

"Under the circumstances It was reasonably Incumbent on the assignées, 
who are now the appellants, to brlng the facts to the attention of the court— 
-both to the District Court and to the appellate tribunal." 

But it seems to me that I ought not to disregard this statement of 
the Court of Appeals, with which, if not bound by it, I entirely agrée, 
and that the assignées are entitled to compensation for their services 
in respect to the effort to expunge this claim. The situation created 
by it, as hereinbefore stated, was decidedly "unusual." It seems to 
me that the work of the assignées upon this matter may fairly be 
called "great and unusual exertion" in an effort to protect the estate. 

Considering ail the facts and évidence, I fînd and rule that the as- 
signées are entitled to additional compensation beyond that allowed 
by statute in the amount of $6,750, to be apportioned, $6,250 to Mr. 
Kyle, and $500 to Mr. Dowse, and that they be allowed the further 
sum of $2,000 for counsel fées, of which $1,750 is for the services 
of Mr. Joy, and $250 for those of Mr. Jackson. In making thèse 
allowances, I hâve assumed that the statutory compensation would be 
equally divided between the assignées, and I hâve taken into account 
the sums received by Mr. Dowse under the first account. I hâve re- 
duced the amount which would then hâve been allowed to Mr. Kyle 
on account of the delay in the settlement of the estate caused directly 
and indirectly by his taking the $4,256. 
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[12] Before the hearings began, it was agreed by ail parties that 
the District Judge alone should hear and détermine the matters in 
controversy, subject to ail rights of appeal from his décision. In 
view of this agreement, the concurrence of "the Circuit Judge" in 
the allowance of additional compensation, as provided in amendment 
to General Order XXX, is unnecessary, even if otherwise required, 
now that the Circuit Court has been abolished and its powers trans- 
ferred to the District Court. 

The objecting creditors hâve requested 23 findings of fact. I hâve 
ôo f ully indicated in the foregoing opinion my findings of fact and rul- 
ings of laW that it seems unnecessary to pass upon each of thèse re- 
quests in détail. I give such of them as are contained in or are con- 
sistent with the foregoing opinion ; the others I refuse. I am indebted 
to counsel for the objecting creditors for his thorough and painstaking 
brief and chronological statement of facts. 



GRIGSBY V. MILLER et al. 

(District Court, D. Oregon. January 29, 1917.) 

No. 6741. 

1. Trusts (®=3&1— "Oonsteuctive Trusts" — Nature — "Txîusts Ex Male- 

FICIO." 

A constructlve trust In real estate arises where the purchase Is made 
and title acquired contrary to trust relations existlng between trustée 
and cesuti que trust, or ex maleflcio through deceit and fraud, whereby the 
party whose tltle has been taken away from him has been misled and 
overreached, to his injury and détriment. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 139. 

For other définitions, see Words and Phrases, First and Second Séries. 
Constructlve Trusts; Trusts ex Maleficlo.] 

2. Trusts <S=>10.3(2) — Consteuctivb Trust — Conveyance bt Daughteb to 

MOTHER. 

A daughter, 32 years old, married and Uving wlth her husband, who 
joined wlth her, eonveyed certain land to her mother for a nominal con- 
sidération. The land was In a lake and could not be used untU dralned at 
large expense. The mother had already expended some $8,000 or more 
on the land, a part of whlch belonged to the daughter, but leavlng her 
Indebted to her mother to the amount of about $(3,000, and further large 
expendltures were necessary. At that tlme the daughter's husband 
was largely Indebted. The land had been deeded to the daughter by her 
father and mother, before her father's death and before her marriage. 
She was the only child and sole helr of her mother. There was no évi- 
dence to justify a finding that the conveyanie was Induced by fraud 
or undue influence, Seld, on the évidence, the daughter havlng died, 
that no constructlve trust arose in favor of the daughter, but that it 
was the intention of the parties that the coaveyance should vest the 
mother with tltle in fee simple. 

[Ed. Note. — For other cases, see Trusts, Cent. Dlg. § 154.] 

In Equity. Suit by Fenton E. Grigsby, administrator of the estate 
of Wana Miller Alexander Stuart, deceased, against Sarah E. Miller 
and J. O. Hayes. Decree for défendants. 

See, also, 231 Fed. 521. 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Nuœbered Dlgests & Indexes- 
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The complalnant, as admlnistrator of the estate of Wana Stuart, brings 
this suit against Sarah E. Miller and J. O. Hayes, to liave the respondents 
declared trustées o£ certain lands situated in Marlon county, Or., linown as 
the "Lake Labish lands," and certain personalty In the way of moneys arising 
from the sale by respondent Miller of certain other lands alleged to be the 
property of Wana Stuart in her llfetime, holding under a constructive trust 
arising from alleged confidential and flduciary relationship between Miller and 
Stuart as parent and child, and between Miller and Stuart and Hayes as 
friend and adviser of the family. Grigsby was appolnted admlnistrator of the 
estate of Wana Stuart by the county court of Marion county, Or., on January 
28, 1915, and bas qualifled as such. 

The respondent Sarah E. Miller Is the widow of Wm. P. Miller, who dled 
Intestate September 25, 1895, and Wana Stuart was their daughter. Wana 
died intestate October 14, 1914; her husband, John Edward Stuart, surviv- 
lug her as her only heir at law. On May 17, 1S95, Miller and hls wlfe, one 
<if the respondents herein, conveyed to Wana 522.86 acres of the Lake Labisli 
lands. On September 5, 1900, Wana acquired by deed from A. A. Lee and F. 
W. Waters and their wlves another tract, containiug 97.08 acres, and the 
title to still another tract, containing 55.22 acres, was conflrmed in her by 
virtue of a judgment of the Suprême Court of the state of Oregon, ail iiv 
the Lake Labish district. On June 1, 1895, Miller and wife conveyed to Wana 
an undivlded one-half interest In certain lands lying and belng in Klamath 
county, Or., and it is alleged that, at the death of Miller, Wana was entltled 
to a one-half interest in personalty consisting of several hundred head of 
stock, cattle, and horses. Wana was formerly maxried to one J. B. Alexander, 
from whom she was divorced. Subsequently, and prior to August 1, 1910, she 
marrled John Edward Stuart. 

Now it is alleged, briefly stated, that Sarah B. Miller was on peculiarly in- 
timate relations wlth her daughter Wana, and, by reason of her superlor 
mind and domlnating personality, she was able to direct and control the 
disposition and actions of Wana wlth regard to her property holdings; that 
Mrs. Miller and J. O. Hayes, her co-respondent, conspired between them to 
Induce Wana and her husband to deed the Lake Labish lands to Mrs. Miller 
for a nominal considération, and that, in pursuance of said conspiracy, the 
respondent Miller did, through unwarranted persuasion and undue Influence, 
induce Wana and her said husband to convey to Mrs. Miller, for the nominal 
considération of $10, ail of said Lake Labish lands except a small tract 
omitted by mistake, by deed bearing date August 1, 1910; that subsequently, 
to wit, on January 15, 1912, Mrs. Miller conveyed to Hayes; that about that 
tirae the omission from the deed to Mrs. Miller was discovered, and to correct 
such omission, and induced through the same unwarrantable influence, Wana 
and her husband conveyed to Hayes, by another deed of date February 7, 1912, 
the tract omitted, and that the légal title to ail of said Lake Labish lands now 
stands in the name of Hayes. It is f urther alleged. by supplemeutal bill, that 
Mrs. Miller, through like undue influence, induced Wana to part with her prop- 
erty in Klamath county, the proceeds of which, amounting to a large sum of 
money, were taken over by Mrs. Miller and converted to her own use, for 
which an accounting is prayed. 

The respondents, for answer, deny any conspiracy between themselves to 
procure the conveyances from Wana of the Lake Labish lands, or that Mrs. 
Miller exerted over Wana and her husband any undue or unfalr influence by 
which they, or elther of them, were induced to make or exécute the deeds in 
question, and protest that the exécution of such deeds was the f ree and volun- 
tary act of Wana and her husband, uninfluenced by any one save themselves, 
and was In considération of large sums of money that Mrs. Miller had paid to 
Wana and her husband Alexander, and Wana and her husband Stuart, in 
her llfetime, and for taxes, and large expenses paid for numerous pièces of 
litigation which were instituted and pendlhg from time to time in relation to 
the lands. Respondents further allège that Mrs. Miller conveyed the premises 
to Hayes in considération and In pursuance of a contract and agreement, 
made and entered into between them, whereby Hayes agreed to reclaim 
the lands through proper drainage, and i*,© clear the same and render them fit 
for cultivation, at hls own trouble, cost, and expense, and, when fuUy reclaim- 
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«d, to dispose of the same, and dlvlde ti^e net proceeds wlth Mrs. Miller, and 
that sald lands are held by Hayes in fee simple, subject to the agreement on 
his part to make division wlth Mrs. Miller of the profits after sale. 

The respondent Miller, further answering the supplemental bill of com- 
plaint, dénies that Wana Stuart ever had or owned any interest whatever In 
the range stock, consistlng of cattle and horses, which W. P. Miller left at the 
time of his death, but admlts that Wana owned an undivided one-half Interest 
in the lands, which It is alleged were ail disposed of prior to the close of the 
year 1906, and for which there was realized in one sum $12,500 and in 
another $22,927.92, and that Mrs. Miller paid over and accounted to Wana, 
during her lifetime, for ail her interest in the proceeds of such sales. Further 
answering to the bill of complalnt, it is alleged In effect that, on the 17th day 
of March, 1913, Mrs. Miller and Wana had an agreement and settlement touch- 
ing their finandal affairs, aiid that, by such agreement and settlement, Mrs. 
Miller iindertook to pay Wana $10,000 In money or property, as best suited 
Mrs. Miller, in considération for which Wana released Mrs. Miller from ail 
claims or demands whatsoever against her. Havlng thus answered, the re- 
spondents pray a dismissal of the bill. 

William C. Bristol, of Portland, Or., for complainant. 

Almon E. Roth, of San Francisco, Cal., for respondent Hayes. 

Harry L. Rafifety, of Portland, Or., for respondent Miller. 

WOLVERTON, District Judge (after stating the facts as above). 
A question has been presented respecting the regularity of Grigsby's 
appointment as administrator of the estate of Wana Stuart, and the 
power of the county court of Marion county, Or., so to appoint him ; 
but I waive this aside, and proceed to a détermination of the cause 
upon its merits. 

The deed by Wana Stuart and her husband, John E. Stuart, to Mrs. 
Miller, of August 1, 1910, is the storm center of this entire controver- 
sy, and it will be well to get a reckoning of the currents that tended to 
converge about this point of time and event, that we may appreciate 
the situation of the parties interested, and thus be the better enabled 
to détermine more certainly the motives and considérations that induc- 
ed the making of the deed, and its real and ultimate purpose. 

The purpose of W. P. Miller and his wife, the respondent Sarah E. 
Miller, in deeding to Mrs. Stuart the Lake Labish land and an undivid- 
ed one-half interest in the Klamath county lands, was to expedite the di- 
vision and settlement of Miller's estate. Miller knew at the time that 
he could not long survive, and he, with Mrs. Miller's concurrence, of 
course, conveyed to the daughter thèse lands. Miller, at or about the 
same time, conveyed to Mrs. Miller an undivided one-half interest 
in the Klamath county lands, and gave her a bill of sale of ail his Per- 
sonal property, consisting of range stock and such other personalty as 
he had. The estate was practically settled at the date of Miller's 
death. He owed considérable money prior thereto, and, in order to re- 
pay the same, sold cattle and used money and property that belonged 
to Mrs. Miller individually — to what extent the record does not make 
clear. She had a note of her o\*n, amounting to $5,000. Then she had 
a house in The Dalles, Or., for which she obtained between $4,000 and 
$5,000. She claims, also, to hâve put something like $7,000 of her own 
money into the Klamath county lands when they were purchased by 
Miller. So that her own individual means were more or less inter- 
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mingled with Miller's in securing thèse lands in the fîrst instance. 
When thèse settlements were being made by the use of Mrs. Miller's 
means, Miller told her tliat she could reimburse herself by taking the 
money out of the estate. 

Thus stood the property relations in 1895, at the time of Miller's 
death. Mrs. Miller testifies that she had at that time separate proper- 
ty of her own amounting to about $17,000, and she subsequently sold 
cattle which came to her by bill of sale from her husband amounting 
to $4,000. Her previous testimony would seem to indicate, however, 
that she had expended a portion of this money in meeting the claims 
against Miller's estate, which were ail paid as we hâve seen prior to his 
death. 

Wana was married to John E. Alexander in 1897. Mrs. Miller must 
hâve had some ready money of her own at that time, because she gave 
to Wana in May, 1897, a few days after she was married, $1,300, and 
paid to her besides, as wedding and traveling expenses, $4,000. Both 
thèse sums of money must hâve corne out of Mrs. Miller's individuel 
property, for none of Wana's land had been sold at that time. Nor was 
any disposed of from which any money was derived until the sale of 
what was known as the "Upper Ranch," in Klamath county, to Fred 
and Gustave Melhase, August 14, 1903, for which was paid the sum of 
$12,500, Whether Mrs. Miller obtained rents and profits from the 
Klamath lands in the meantime does not appear. But it would seem 
that they were a source of expense rather than of profit, for it was 
necessary to sell stock from time to time to meet taxes and expenses. 
Three thousand dollars worth of stock was sold at one time, and $2,- 
300 at another, for thèse purposes. It was not, therefore, until Au- 
gust 14, 1903, so far as the record shows, that any money which was 
the property of Wana came into the hands of Mrs. Miller. I say this, 
with this qualification : 

On June 20, 1901, Mrs. Miller and Mr. and Mrs. Alexander made a 
conveyance to E. P. McCornack for a considération of $559.65. On 
January 28, 1901, the same parties, for a stated considération of $162.- 
90, made' another deed to one Frederick F. Cassidy. On November 1, 
1900, the same parties, for a stated considération of $400, made an- 
other deed to McCornack, and on October 27, 1904, the same parties 
gave a quitclaim deed to a pièce of property to Charles E. Worden for 
a stated considération of $2,300. Alexander testified concerning thèse 
deeds, and failed to state that any money was paid to Mrs. Miller on 
account of them. He was the son-in-law of Mrs. Miller, and acting at- 
torney for her and his wife at the time, and was instrumental in ne- 
gotiating the exécution of the deeds, and in a position to know whether 
any money passed to Mrs. Miller as a considération therefor, but re- 
mains silent about it. He does attempt to explain, however, that the 
deeds were given in exchange for other lands for the purpose of 
straightening out certain boundaries, and leaves the impression that 
no real money considération passed. If any money was paid, it would 
naturally hâve been paid to Alexander, and then it would hâve been in- 
cumbent upon him to pay it over to Mrs. Miller or his wife. Mrs. 
Miller says she received no money on account of thèse deeds, indeed. 
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she has no recollection as to their exécution. She does say that Alex- 
ander told her at one time that he had a check for $600 arising from 
this source, but that Alexander never accounted to her for, or paid 
her any part of, the money. I do not think the deeds themselves, in 
the light of ail the other testimony attending the transactions, aiïord 
sufficient évidence by which to charge Mrs. Miller with the sum of the 
stated considérations named therein. 

Wana was divorced from Alexander some time later than the date 
of the Melhase deed, which, as we hâve seen, was August 14, 1903. 
On June 19, 1905, she married John E. Stuart. A little later than this, 
namely, September 20, 1905, Mrs. Miller and Mr. and Mrs. Stuart 
conveyed to one Weed the remainder of the Klamath lands, and the 
net amount received therefor, according to Mrs. Miller, was $23,000. 
In this she is substantially corroborated by other testimony in the rec- 
ord. This money came to the hands of Mrs. Miller by check, and was 
deposited in a savings bank, and, according to Stuart's testimony, was 
later divided among other banks for deposit. 

Mrs. Miller testifies that she paid to Alexander, at the request of 
Wana, several amounts of money, which are itemized by her, aggre- 
gating $6,370 ; that she paid to Wana, prior to her marriage to Alex- 
ander, the sum of $6,650, and to Wana, after her marriage to Alex- 
ander, the further sum of $2,300. Thèse aggregates are likewise item- 
ized by Mrs. Miller. Beyond this, Mrs. Miller shows that she paid 
expenses in connection with the Lake Labish lands aggregating $10,- 
002.66. I am taking no note of many small items which it is claimed, 
under one list, that Stuart received aggregating $2,660, and, under an- 
other, that Wana received, prior to March 17, 1913, aggregating $1,- 
976.60. Not ail of this sum of $10,002.66 was paid prior to the date 
of the deed by Stuart and wife to Mrs. Miller, namely, August 1, 1910. 
In order to get at the expense from this source paid prior to that date, 
the above amount should be reduced by $1,825, consisting of $200 
overcharge in item of mortgage paid on Lake Labish lands, item paid 
Holmes $1,500, and paid Bush in 1911, taxes, $125, leaving the actual 
expense paid to that date $8,177.66. Thus was paid to and expended 
on Wana's account by Mrs. Miller up to that date, August 1, 1910, the 
total sum of $23,497.66, leaving Wana in debt to her in the sum of 
$5,747.66. This gives crédit to Wana for one-half of the Melhase sale 
of $12,500, and one-half of the Weed sale of $23,000, and charges her 
with one-half of the $600 that Alexander obtained for which he did 
not account to Mrs. Miller. 

In this accounting, Mrs. Miller does not prétend to be able to give an 
accurate detailed statement of the moneys paid to Wana or by her re- 
quest, or the expense borne on account of the Lake Labish lands, which 
were a constant source of oullay without a particle of income. Mrs. 
Miller has always been economically frugal in her habits, and has lost 
no substantial amounts in business adventures. She had been put to a 
great deal of trouble respecting the Lake Labish lands, and had ex- 
pended considérable sums of money in payment of taxes, in bearing the 
expenses of much litigation, and in trying to drain the land, so as to 
get it in condition to realize from it by sale, ail without any appréciable 
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success. Alexander, vvho was a lawyer, tried to do what he could to 
relieve the situation, and Stuart had taken part in the effort to bring 
profit out of the wild first condition, ail without avail. It may be said 
hère that the Lake Labish lands were what the name implies, lands 
under the water, and the lake required to be drained before the lands 
could or would become of agricultural value. But when properly 
drained they would be rendered of great value, because of the peculiar 
quality of the soil, which is commonly known as beaver dam land. 
The problem at this time confronting Mrs. Stuart and Mrs. Miller was 
what should be done to bring thèse lands into the market, so that some- 
thing of profit could be realized from them, rather than the large ex- 
pense, which could not theretofore be avoided. 

Another feature of the situation should not be overlooked. Stuart 
was engaged in the shoe business, and, although at this time his busi- 
ness was incorporated, he was indebted on his personal account, as he 
says, in "quite a large sum of money," ail of which was known to his 
wife and Mrs. Miller. 

New, in view of thèse premises, let us inquire why the deed of Au- 
gust 1, 1910, was given, what was its purpose, and what the nature of 
the title granted. The instrument is an ordinary bargain and sale deed, 
without covenants of warranty respecting title. It was recorded in 
the Marion county records on August 8th following its exécution. 
There was no written agreement accompanying it, defining its purpose, 
or otherwise limiting or circumscribing its légal effect. The deed was 
prepared by F. H. Bloomingdale, the notary who took the acknowledg- 
ment. Mrs. Miller says she requested Stuart to "come up and sign the 
deed," which he did. Stuart says he understood that it was prepared 
in J. O. Hayes' office, but it was merely an understanding that he could 
not verify. Mrs. Miller is positive, however, that it was prepared by 
Bloomingdale, and not Hayes. Mrs. Miller relates that, having car- 
ried the burden of paying the expenses relative to the Lake Labish 
land, she decided that she could not do that any longer, and, on tak- 
ing the matter up with Wana, the latter agreed to deed the land to 
her. It was in pursuance of this understanding that tlie deed was 
made. On being questioned further, she says there was no under- 
standing that she was to hold the land in trust for Wana ; that Wana 
understood, when she made the transfer, that it settled everything up 
to that date; and that a contract was made after that whereby Mrs. 
Miller agreed to give Wana $10,000, and that Wana then transferred 
everything to her absolutely that she had. Mrs. Miller at once, on re- 
ceipt of the deed, came up to Salem and had it recorded, and took up 
the settlement of affairs, so as to get the title cleared up. She gave 
an option to Hartman & Thompson for purchase on their part of the 
land, thus indicating that, so far as she was concemed, she believed, al 
least, that she had good title to the land and was entitled to deal with 
it as her own. Mrs. Miller says further about this transaction : 

"I not only wanted the title In my own name, but she [Wana] had had ao 
much money, and she pald It off by glvlng me the deed of August 1, 1910. 
New, that Is exactly what I took the deed for. The deed was to satisfy ail 
the indebtedness that existed between her and I up to that time." 

240 F.— 13 
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According to Mrs. Miller, Stuart was not satisfied, though he said, 
when asked to sign the deed, "I don't want any of your property." 
Stuart says of this transaction that Mrs. Miller proposed to his wife 
and himself that the land be put in her name, "so that she could contin- 
ue to see if she could not in some way bring about a settlement up there 
with the Wattiers and get the thing straightened out." Stuart further 
relates that the first talk about Mrs. Miller's taking charge of the land 
was early in 1910; that it came up in connection with a letter that 
Mr. W. H. Holmes had written to Stuart about some litigation, which 
bears date March 4, 1910 ; and that "it was finally determined, on Mrs. 
Miller's représentations and on Mr. Hayes' advice, to transfer this land 
to Mrs. Miller," which was donc. Being asked what représentations 
were made that led to the final culmination of the exécution of the 
deed, Stuart answered: 

"One of the principal représentations that were made about the matter in 
connection with that property was In regard to my Indebtedness to Mr. Rich- 
ards. Mrs. Miller worried a great deal about the amount of money that I 
owed Mr. Eichards, and she sald that Mr. Richards could corne onto my wife 
and take ail of her property ; that I owed hlm this Immense sum of money, 
and was In hls power ; and she brought that up whenever the matter was re- 
ferred to, and she talked about It to Wana a great deal. And I thlnk Mr. 
lïayes himself mentloned to me in one of our conversations that Mr. Rich- 
ards could come onto my wife for thèse amounts of money, or this large 
amount of money, that I owed hlm ; that her interest would not be safe. And 
I know that my wife was very strongly Impressed with that belief, that her 
property could be in fact confl.scated by Mr. Richards, or, In fact, any other 
creditors that I might hâve. * • * She believed that her property could 
be reached by my creditors, whatever creditors I might hâve. I believe sbe 
believed that always." 

In further indication as to why Stuart himself signed the deed, he 

says : 

"I simply signed the deed because my wife asked me to. I had no par- 
ticular interest in not signing It. It seemed to be for my wlfe's Interest. 

* * • It was necessary for me to sign It, and she asked me to slgu it." 

As to why Wana gave the deed, witness further says : 

"She gave the deed to her mother, so that her mother could go up there and 
handle the property direetly, and try to untangle the troubles it was in for 
her. * * * She said she was sLmply giving the property in charge of her 
mother, tiU it could be straightened out and gotten in shape for development. 

* * • But It was a perfectly well understood circumstance that the transfer 
was simply for the better handling of the property." 

A little later the witness says: 

"My wife never regarded any of thèse transactions as in any way affectlng 
her ownership of that property." 

He still later asserts that the transfer was absolutely not that Mrs. 
Miller should get the title forever. 

Thus stands the case from the respective viewpoints of Mrs. Miller 
and Mr. Stuart; they disagreeing, of course, one seeming to believe 
that the deed of August 1, 1910, was absolute, and designed to settle 
ail matters pecuniary between Mrs. Miller and her daughter, and the 
other holding to the idea that the deed was given only to enable Mrs. 
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Miller to settle the matters pertaining to the land, and that no title ab- 
solute was intended to pass. Much testimony has been offered with a 
purpose of showing- that Mrs. Miller exerted undue influence over her 
daughter and thereby induced her to make the deed, and virtually con- 
trolled her action thereafter with relation to the handling of the title 
to this land. 

A careful reading of the testimony of Stuart does not disclose that 
he believed that Wana was dominated by the will of her mother as 
it affected this transaction. He does say : 

"Mrs. Miller always seemed to me to treat Mrs. Stuart as thougli she were 
a child in regard to property matters, aud she simply assiinied tbe direction 
and management of their property matters as though Wana did *uot eut any 
figure at ail." 

And at other times he gives the idea that Mrs. Miller kept pressing 
upon her daughter the thought that Stuart's creditors would come 
upon her and take her property. But Stuart failed utterly to intimate 
that Mrs. Miller, with willful and perverse intent, coerced her daughter 
to make this deed, contrary to the latter's will and wish in the prem- 
ises. Nor was there any misrepresentation indulged in on the part of 
Mrs. Miller by which her daughter and Stuart were induced to ex- 
écute it. Stuart tells specifically for what purpose the deed was given, 
that Wana understood f uUy why it was to be executed, and accordingly 
executed it after requesting that he join with her in the deed. 

Mrs. N. S. Carman describes Mrs. Stuart as over-sensitive, very 
kind, and very considerate, always thoughtful of every one, and self- 
sacrificing; retiring in disposition, and not at ail self-assertive. She 
relates, also, that Mrs. Miller and her daughter seemed to be congenial 
and companionable, but that Mrs. Miller had the stronger mind and 
appeared to dominate their actions and transactions ; that Mrs. Stuart 
said to her, "I ani giving her (Mrs. Miller) a deed, so as to buy them 
ofï, but it is my money that is going to pay for it;" that Mrs. Miller 
spoke slightingly of Stuart, and did not hâve any confidence in his busi- 
ness ability; that Mrs. Stuart told witness that Mrs. Miller told her 
(Mrs. Stuart) that Stuart's creditors could come back on her for his 
debts, and that Wana thought that she had to get this property out of 
her name, or the creditors of Stuart could take it for his bills. But, 
with ail this, Mrs. Carman nowhere asserts that Mrs. Stuart indicated 
to her that she executed the deed against her will, or contrary to her 
voluntary and fixed purpose of conveying the land to her mother. 

Other witnesses hâve testified along the line with Mrs. Carman, but 
none of them are so clear or explicit as she; nor do they go to the 
length that Mrs. Carman has gone, by reason of not being so intimate 
with Mrs. Stuart as she seems to hâve been ; and it is unnecessary to 
refer to their testimony in greater détail. 

Having examined the testimony thus far, let us pause to inquire 
whether the transaction of giving the deed of August 1, 1910, by Mrs. 
Stuart and husband to Mrs. Miller, constituted in the latter a construc- 
tive trust as to this Lake Labish land. If it be an express trust, and 
the nature of the instrument as constituting such a trust is to be estab- 
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Hshed by paroi, then the complainant can hâve no relief, as the statute 
of frauds bars him, for it is statutory that no trust or power concern- 
ing real property can be created, transferred, or declared otherwise 
than by opération of law, or by conveyance, or other instrument in 
writing subscribed by the party creating, transferring, or declaring the 
same. Richmond v. Bloch, 36 Qr. 590, 60 Pac. 385. Nor can the 
transaction be said to hâve terminated in a resulting trust, for such a 
trust arises where one, having the funds of another, has purchased 
property in his own name. In such a case the party holding the prop- 
erty so purchased is held to be the trustée for the party whose money 
he used. 

[1] A constructive trust arises where the purchase is made and the 
title is acquired contrary to trust relations existing betweën trustée 
and cestui que trust, or ex maleficio through deceit and fraud, where- 
by the party whose title has been taken away from him has been mis- 
led and overreached to his injury and détriment. Barger v. Barger, 
30 Or. 268, 47 Pac. 702; Parrish v. Parrish, 33 Or. 486, 54 Pac. 352; 
Chance v. Graham, 76 Or. 199, 148 Pac. 63. At the time that the 
August 1, 1910, deed was made, Mrs. Miller occupied no fiduciary 
relation toward Mrs. Stuart. While some time prior thereto she did 
occupy such a relation, and held money in trust for her daughter, that 
relation had ceased by reason of the fact that Mrs. Miller had paid out 
more money for her daughter and at her instance than was coming to 
her. The real condition was that the daughter was indebted to the 
mother in quite a large sum. 

[2] Nor did the relation of parent and child exist in the sensé that 
the child was of tender years and was dépendent upon the mother for 
nurture, protection, and advice. Mrs. Stuart was 32 or 33 years old, 
was married, and living with her husband, with whom she was upon 
terms of cordiality and dévotion. She was sui juris and altogether 
capable of taking care of her own concerns and transacting her own 
business, especially with the assistance of her husband. So that there 
existed between Mrs. Miller and her daughter nb relation of trustée 
and cestui que trust, nor that of parent and child in the légal sensé in 
which that term is used in the books, where the child is presumed to 
be dépendent in some relation upon the parent. Because of the ex- 
istence of thèse conditions, the authorities relied upon by complainant, 
namely, Wormley v. Wormley, 8 Wheat. 421, 5 h. Ed. 651, Adams v. 
Cowen, 177 U. S. 471, 20 Sup. Ct. 668, 44 L. Ed. 851, Ludington v. 
Patton, 111 Wis. 208, 86 N. W. 571, Springer v. Young, 14 Or. 280, 
12 Pac. 400, Baldock v. Johnson, 14 Or. 542, 13 Pac. 434, Johnson 
V. Savage, 50 Or. 294, 91 Pac. 1082, and other like cases, do not seera 
to me to be in point. 

That Mrs. Stuart was not controlled in the giving and exécution of 
the deed by any undue influence exerted over her by Mrs. Miller is 
scarcely a debatable question under the évidence. Stuart himself yields 
to the proposition that the act was freely donc. When he was asked 
if he thought Mrs. Miller dominated Wana in the making of the deed, 
or induced her to do anything that she was not willing to do willingly 
and freely, he answered: 
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"Why, I thlnk that there was not any hesitancy about signlng thîs deed, 
because it was represented to us that it would be just a temporary matter. 
and it was slgned freely enough. * * * As far as I understand, the actual 
transfer of tbe property was made freely." 

The next inquiry is : Was Mrs. Stuart deceived or misled into do- 
ing what she did? In other words, was there mala fides in the trans- 
action on the part of Mrs. Miller? Mrs. Miller contends that the deed 
was absolute, and was intended to settle ail matters between her and 
her daughter. It must be conceded that the money considération for 
which Mrs. Miller claims the deed was given was wholly dispropor- 
tionate to the value of the land. Mrs. Miller shortly subséquent gave 
an option to purchase at a stipulated price of $125 per acre. Hartog^ 
who made a spécial survey to détermine the présent value, fixes it at 
$50 per acre, which would bring the worth of the land up to $33,750. 
I am inclined to believe his estimate was near the real value at that 
time. Mrs. Stuart owed Mrs. Miller at the time less than $10,000, pos- 
sibly not largely above $5,000. This is a circumstance which would 
seem to discrédit Mrs. Miller's contention, because persons do not 
willingly give another such marked advantages in business transactions. 

If it be true, as Stuart claims, that Mrs. Miller took the deed with 
the promise and agreement on her part merely to use it to enable her 
to straighten out the affairs pertaining to the drainage of the land, and 
possibly to clear up the title in some respects, or, as Stuart expresses 
it, "simply for the better handling of the property," but intending at 
the time to disregard such promise, and to claim absolute title, this 
will amount to deceit, and she would be chargeable as a trustée ex 
maleficio. The principle applicable in such a case is well stated by 
Mr. Pomeroy (Pomeroy's Equity, § 1055, quotéd in Parrish v. Parrish, 
supra), as f ollows : 

"A second well-settled and even common form of trusts ex malefiào oceurs 
whenever a person acquires the légal title to land or other property by means 
of any intentionally false and fraudulent verbal promise to hold the same for 
a certain specified purpose — as, for exaniple, a promise to convey the land to a 
certain designated individual, or to reeonvey it to the grantor, and the like — 
and, having thus fraudulently obtained the title, he retalns. uses, and claims 
the property as absolutely his owii, so that the whole transaction by means 
of which the ownership is obtained Is in fact a scheme of actual deceit." 

But there is another moving and potent feature which actuated the 
giving of this deed, and which was well understood by ail the parties. 
I refer to the indebtedness which was hanging over Stuart. Mrs. 
Miller had had an expérience with Alexander, the former husband of 
Wana, which was not at ail to her liking, and Stuart himself had in- 
curred her distrust. Obviously her daughter was well aware of this, 
and had manifestly corne to the conclusion that it would be well to- 
protect herself from pecuniary danger from this source. And, being 
on cordial terms with her mother and willing to trust her implicitly,. 
knowing that she was her only heir at law, she was persuaded that the 
best solution of the problem was to deed the property to her mother 
in absolute right. This will become more apparent as we examine 
what was subsequently done, after Hayes became interested in the 
property. Now, if such were Mrs. Stuart's purpose, having in mind. 
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also, that she was in her mother's 'debt, and was without means of 
handling the property so as to bring it into the market or to render 
it profit-bearing, then there was ample considération for upholding this 
deed as a conveyance absolute to her mother. 

I will pass now to an examination of the later transactions between 
the parties, including J. O. Hayes, the joint respondent with Mrs. 
Miller. It appears that it was soon discovered that a tract of 33.31 
acres had been omitted from the deed of August 1, 1910. To correct 
this, Mrs. Stuart and her husband, on October 13, 1910, gave a war- 
ranty deed to Mrs. Miller for this tract. This deed was delivered, but 
never recorded. Stuart explains that it was given for the same purpose 
as the original deed. The Hartman & Thompson option had been re- 
newed, running until the early spring of 1911. Hayes avows that the 
first time he had any conférence with Mrs. Miller about this land was 
during the time that the option was in force. Mrs. Miller affirms this 
by saying that she never consulted with Hayes about the land prior 
to the date of the option. Near the close of the year 1911, or early 
in January, 1912, one Karn came to San José from Oregon for the 
purpose of completing an organization in view of furthering a scheme 
for the drainage of the land. Karn at this time made a proposai to 
Mrs. Miller to purchase the land at $35 per acre. Prior to this, how- 
ever, some time late in the fall of 1911, Hayes, Mrs. Miller, and Mr. 
and Mrs. Stuart had a conférence at the home of Mrs. Miller about this 
land, Mrs. Miller wanting to sell to Hayes, but no resuit was reached. 
But, when Karn came down, the subject was again taken up, and it 
finally resulted, on January 15, 1912, in Mrs. Miller giving a deed to 
Hayes for the land. The considération for that deed was a verbal 
one, whereby Hayes was to bear the expense of draining, clearing, and 
selling the land, and to give her half of the proceeds. Mr. Hayes 
agrées with her, except that he states the primary understanding was 
"that the price was not to be less than $35" per acre, and that, if he 
thought the land was worth more, he would give her what it was worth. 
But he agrées that the final conclusion was as Mrs. Miller states it, 
with the qualification that Mrs. Miller was to hâve half of the pro- 
ceeds after deducting the expense attending the drainage, clearing, etc. 
There is no further controversy as to this agreement remaining, as it 
has since been reduced to writing. It was not so reduced to writing, 
however, until after this suit was instituted. 

According to Stuart, he knew about the making of the deed by Mrs. 
Miller to Hayes in this way, namely, that Mrs. Miller explained to him 
and his wife that Hayes was taking over the property out of pure 
kindness and friendship for Mrs. Miller, and in return for services 
that Mrs. Miller had rendered his (Hayes') family, and that the prop- 
erty was to be turned over to Hayes, so that he could handle it as 
though it were his own. Mrs. Miller and Hayes both deny that Hayes' 
services in connection with the land were to be a gratuity. On exam- 
ining the abstract to the land, Hayes says he discovered that the 33.31- 
acre tract had been omitted from the deed of Mrs. Stuart and her 
husband to Mrs. Miller. Later, on February 7, 1912, at Hayes' request, 
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Wana and Stuart gave to Hayes a deed to this tract. Stuart seems to 
think that this deed was given merely to enable Hayes to carry out 
his understanding with Mrs. Miller that he was to handle the property 
as a gratuity for the f amily. 

Hayes immediately took charge of the property, participated in the 
drainage organization, and has since expended approxiniately $60,000 
in draining and clearing the land; $35,000 of this money was bor- 
rowed on the land, and mortgages given by Hayes to secure payment. 
The balance has been adVanced by Hayes himself. A couple of pièces 
of the land hâve been sold, however, and Hayes has the proceeds in 
his hands, except a portion remaining unpaid. Hayes protests that, 
when he dealt with Mrs. Miller respecting the land, he had no knowl- 
edge whatever that Wana ever owned an interest in it, and that it was 
not until after he saw the abstract that he was advised of the fact. 
Whether he did or not, it is not very material in the view I hâve corne 
to relative to the August 1, 1910, deed. 

After Hayes had been handling the property for more than a year, 
and shortly prior to March 17, 1913, Stuart being in Hayes' office on 
some business of his own, said to Hayes that Mrs. Miller held the Lake 
Labish land in trust for Wana. Hayes denied that he knew any- 
thing of the kind. Hayes became conccrned about it, and sent for 
Mrs. Miller. Their conférence resulted in Hayes sending for Wana 
and a conférence with her alone. He says that Wana corroborated 
her mother by stating to him that her mother owned the land, and that 
she (Wana) had "no interest in it at ail." Thereupon Mrs. Stuart 
unfolded to Hayes that her mother had plans for tlie disposition of 
her property at her death, and that Mrs. Stuart was herself in per- 
f ect accord with her mother's plans. Further conférence between Mrs. 
Stuart and her mother resulted in the agreement of March 17, 1913. 
The agreement was drawn by Hayes, and was signed and executed 
by them in his office, and was left in his hands for safe-keeping. 

This document, after reciting that there had long been dealings be- 
tween the parties in a pecuniary way, and that they had then set- 
tled ail their mutual accounts, contains a déclaration on the part of 
Mrs. Stuart that she has no interest in or claim to any of the Lake 
Labish lands, and that Mrs. Miller is the sole owner thereof, free and 
clear of any interest or equity therein on her (Wana Stuart' s) part. 
It is further stipulated on the part of Mrs. Miller that she will pay 
Mrs. Stuart the sum of $10,000, on or before five years from the date 
of the agreement, or transfer to Mrs. Stuart securities or real property 
of that value, as Mrs. Miller may elect; and it was further agreed 
that Mrs. Stuart should hâve the right to make disposition by will of 
the money or property thus to be paid to her. On the same day Mrs. 
Stuart gave to Mrs. Miller a bargain and sale deed to ail the Lake 
Labish lands. Stuart did not join in this deed, nor was he apprised of 
the exécution of either the settlement agreement or the deed until after 
Mrs. Stuart's decease. 

It seems that there was a gênerai understanding between Mrs. 
Miller, Wana, and Mr. Stuart, at the time the August 1, 1910, deed 
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was given, and thereafter ail through the transactions, that Mrs. Miller 
would make disposition of lier property to Wana. Stuart himself 
concèdes as much. I quota from liis testimony: 

"Q. Mr. Stuart, dùrlng Wana's llfetime the question of the dispositit)n 
which Mrs. Miller was going to inake of her property was discussed amoD<i 
you folks around the house, was it not? A. The discussion — the only discus- 
sion — in regard to that, that I can recall, was at the time of Mrs. Miller'fi 
trip to San Diego, and later her opération. Q. Well, so far as you ascertained 
from the discussions about the home, it was Mrs. Miiler's intention, was it 
not, to leave ail her property to Wana? A. That was — yes, that was under- 
stood generally. Q. That was always understood, vvasn't it, in your discus- 
sions and arrangements? A. I think I might say that there was an under- 
standing that the property, Mrs. Miiler's property, would be left to Wana at 
her death. Q. That was the understanding among you people there, about 
the house? A. I think there was some such understanding. I don't know that 
there was any definite understanding that I could say, except, as I say, at 
the time Mrs. Miller went to San Diego, and at tho time she was operated 
upon, there was a wiU made. Q. But you hâve heard Mrs. Miller, hâve you 
not, express her intention to leave ail her property to Wana, during this period 
of years from 1909 on? A. I don't know that I could say that I hâve heard 
■definite expressions ia regard to it. It was a sort of gênerai understanding, 
Œ think, sort of an indeflnite thing. Q. That understanding, as you describe 
it, existed at the time this deed in 1910 was made, dld it not? A. So far as 
I know, I don't think tliere has ever been anything definitely said about it. 
Q. Isn't it the fact, Mr. Stuart, at the time this deed of 1910 was made, and 
ail through thèse transactions, so far as you people understood, it was always 
Mrs. Miiler's intention that when she dled ail her property should pass to 
Wana? A. I cannot say that there was a definite understanding about it, I 
say. It was, so far as I know, a gênerai understanding that that would be 
the case. I don't know of any reason that it was not understood." 

It is not confirmed that Mrs. Miller made a will at the time she went 
to San Diego, alluded to by Mr. Stuart, and it is a fact that she never 
made a will subsequently and prior to Wana's death; but it was in 
Mrs. Miiler's mind to do so, as she had even gone so far as to dis- 
cuss the détails of her testamentary disposition, intending that Wana 
should hâve the principal part of her property. 

Mention is made of Mrs. Miiler's wanting to tie up the property in 
such a way that her daughter would be secure in its possession. Mrs. 
Miller speaks of this. On being asked : 

"Now, what was your plan for disposing of your property after your death?" 

— she goes on to say: 

"Ail that I ever had, and the only Clnterruption) object I ever had, was for 
my daughter, to tie up "■ ♦ * and keep everything, so she would hâve that 
after my death, so that she would hâve it, so that she could not — nobody could 
— get it, and she could not spend it, so that she would hâve enough to live on 
as long as she lived. That was the only idea that I ever had In my life, in ail 
my life, was my child." 

Her attention being called to the time the contract was drawn, she 
proceeds : 

"I didn't hâve any will at that time, because I expected, as soon as I could 
get everything straightened up and tled up — I was going to hâve it tied up for 
her Instead of any will about it. I wanted it tied up în a way that she never 
would want for anything." 
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There was talk of an arrangement for putting the property in the 
hands of a trust company, but that was not matured. Later Mrs. Miller 
testified f urther as to what she meant by tying up the property : 

"Q. Tes; you testlfled thls moming concernlng your Intentions as to what 
you were going to do with your property, where It was to go In case of your 
death. What was your Intention as to who should recelve your property? A. 
I wanted to tle it ail up for my daughter as long as she lived ; and then I 
made no further thought of it. Q. You had not decided yet what else you 
would do with it? A. No; I had not decided. I thought she could do that 
as she plea.sed before she died. If she lived to be 70, why she could use it, 
manage it, as she deslred. Q. Did you discuss with your daughter, Wana, 
what your intentions were with regard to the disposition of your property? A. 
I did. We talked it over many, many times. Q. Was she agreeable to what 
3'ou had decided to do? A. Very much so; very much so. Q. Did she at this 
time make any elaim that any of the property which you had in your name 
belonged to her? A. What do you mean by that? Q. Did your daughter, 
Wana, at the time that this contract of 1913 was signed — did she at that time 
make any claim to any of this property that you intended to dispose of ? A. 
Ko ; she never made any claim to it after we made the contract. ïhen that 
settled ail that, and then she made a deed following that. Q. She made a deed 
at the same time as the contract? A. Yes; at the same time. Q. Did she 
ever claim the Lake Labish property as her own after the deed of August 1, 
1910? A. Never did ; never did." 

Hayes refers to the same matter, and thinks Mrs. Miller began to 
discuss it with him in 1911, some time after January Ist: 

"Q. Very well, now, this testamentary proposition doesn't arise until 1913, 
as I understand you? A. Oh, yes; she talked with me before that. Oh, cer- 
tainly ; we had the matter well under way at that time. There was one thing 
that delayed it, why it had not been consummated before." 

Then witness refers to the scheme for putting the "whole thing in- 
the hands of a trust company." 

This testimony of Mrs. Miller and Hayes indicates quite clearly 
what Mrs. Miller meant by tying up the property. It was to be a 
disposition on her part for Mrs. Stuart's benefit. Stuart understood 
very well Mrs. Miller's intention of disposing of her property by testa- 
ment for his wife's benefit, but does not évince knowledge of the sup-- 
posed purpose of tying up the property. 

Now, recurring to tlie settlement agreement of March 17, 1913:: 
Hère we get the iirst intimation that Mrs. Stuart was concealing any- 
thing from her husband. She undoubtedly did keep this transaction 
from his knowledge, as he was not apprised of it until after her 
death. There is one of two reasons why she concealed this trans- 
action from him: Either her mother and Hayes, one or both, had. 
complète dominion and control over her, and prompted her in doing 
what she did, or she concluded for herself that it was best to keep 
the transaction from her husband, knowing that he had sought to 
interfère in the business dealings between her and her mother and 
her mother and Hayes. From a careful scrutiny of the testimony 
of Mrs. Miller and Hayes, the only witnesses alive to speak to the 
transaction of the agreement and deed of March 17, 1913, I am firmly 
persuaded that Mrs. Stuart thus asserted lier independence of her 
husband with a view to furthering her own ideas as to the disposition 
of the property that she expected to come to her in the end, which in 
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the meantime she believed would be protected from the daims of Stu- 
art's creditors. I hâve no reason for wholly discrediting Mrs. Miller 
and Hayes, and, to find that Mrs. Stuart was controUed by their over- 
powering persuasion, I should hâve to do so. Both are highly respect- 
ed citizens of the community in which they live, and there is nothing 
inhérent in their testimony that would seem to render them unworthy 
of belief. 

To conclude: To my mind, after a careful study of the whole tes- 
timony in the case, the deed of August 1, 1910, was gven for the pur- 
pose of passing the absolute title to Mrs. Miller. The deed is sup- 
ported by the amount then owing to Mrs. Miller by her daughter, and 
the understanding that the transfer was necessary to avoid any com- 
plications with Stuart's creditors ; tlie further condition being présent 
that Mrs. Stuart was the only child of Mrs. Miller, and would be 
provided for by testamentary disposition on the part of Mrs. Miller. 
The agreeraent of March 17, 1913, is explanatory of this resuit. Mrs. 
Stuart was provided for in part, with independent means, during the 
life of her mother. Otherwise, their relations remained the same. The 
agreement itself, aside from providing Mrs. Stuart with an independent 
estate, was adopted as a measure for quieting the title in Mrs. Miller, 
and in Hayes holding under her, and its construction is well calcu- 
lated as a means to that resuit. 

Complainant's bill will be dismissed, with costs to the respondents. 



BALDWIN TOOL WORKS et al. v. BLTJE, State Tax Com'r, et al. 
(District Court, N. D. West Virginia. December 16, 1916.) 

1. COBPOBATIONS <S=S>636 FORKIGN COEPOBATIONS POWEK OF STATE TO BEGTJ- 

I.ATE. 

A State bas power to prescrlbe conditions on wbicb forelgn corporations 
are permltted to do business witbln its limits. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 2505-2509, 
2571 ; Dec. Dlg. <S=3636.] 

2. Commerce <Ss=69 — Excise Tax ow Corporations — Validitt op Statute. 

A State statute, enacted under authority glven by the state Constitu- 
tion Imposing a spécial excise tax on corporations, both forelgn and do- 
mestlc, for the privilège of dolng business, ttased on their net income from 
business done wlthln the state, Is not unconstitutional, as Imposing a bur- 
den on Interstate commerce, or otherwise invalld because, in case of a 
corporation dolng business and havlng capital Invested withln and also 
wlthout the state, the mteasure of the tax may be deterrulned partly from 
Income derived from business of an Interstate character. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 100, 113-119; 
Dec. Dlg. 0=69.] 

3. CONSTITUTIONAL LAW l®=3l26 OBLIGATION OF CONTBACTS— STATB LaW Im- 

PosiNo Excise Tax on Corporations. 

A corporation of West Virginia takes its charter subject to Code W. Va. 
1913, c. 53, § 8 (sec. 2841), whlch reserves to the Législature the right to 
alter or repeal the charter of any corporation, or any law relatlng there- 
to, and the State Corporation Excise I-aw ot Slay 24, 1915 (Acts 1915, c. 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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3), Imposîng a spécial excise tax upon ail corporations for the privilège of 
doing business in the state, is net in violation of the fédéral Constitution, 
as impairing the obligation of the contracts made with doœestlc corpora- 
tions. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 325, 
366-369; Dec. Dig. ©=126.] 

4. CONSTITUTIONAL ' LaW ©=230(3) EQUAI PROTECTION OF liAWS EXCISE 

Tax ON Corporations. 

A State statute, imposing a spécial excise tax on corporations for the 
privilège of doing business In the state, is not unconstitutional, as de- 
privlng the corporations affected of the equal protection of the laws. 

[Ed. Note. — For otlier cases, see Constitutlonal Law, Cent. Dig. § 687; 
Dec. Dig. <Ê=>230(3).] 

5. Taxation <©=347(4) — Excise Tax on Corporations— Vaudity of Statute. 

A statute, imposing a spécial excise tax on corporations for the privi- 
lège of doing business in the state, is not invalid, as requiring payment of 
a double tax, because the corporations are also subject to a state license 
tax on thelr charters. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 108; Dec. Dig. 
<S=>47(4).] 

6. Taxation <S=5605 — E'xcise Tax on Corporations — Validitt of Statute. 

A state statute, imljosing an excise tax upon corporations, is not Invalid 
because of a provision requiring a corporation, as a condition précèdent to 
the maintenance of a suit to enjoin collection of the tax as excessive, to 
pay into the treasury the aniount of the tax admitted to be due. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1229; Dec. Dig. 
®=5605.] 

7. Taxation <S=>608(9) — Bestrainino Enforcement — Statutort Kemedy. 

Where a state tax statute makes adéquate provision for the testing in 
the courts of the validity of any tax imposed thereuiider, clalined to be in 
violation of the fédéral or state Constitution, a fédéral court will not In- 
terfère by injunction to restrain its enforcement. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig, § 1238; Dec. Dig. 
<S==>608(9).] 

In Equity. Suit by the Baldwin Tool Works and others against 
Fred D. Blue, State Tax Commissioner, and others, for injunctions to 
restrain enforcement of the West Virginia Corporation Excise Tax 
Law. Decree for défendants. 

George R. E. Gilchrist, of Wheeling, W. Va., for plaintifïs. 
A. A. Lilly, Atty. Gen., of W. Va., and Fred O. Blue, of Charleston, 
W. Va., for défendants. 

Before PRITCHARD and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

PRITCHARD, Circuit Judge. We will consider, in the order in 
which they are presented in the bill, the various grounds upon which 
it is insisted by plaintiffs that the statute is unconstitutional. 

The plaintiffs' first proposition is that this law violâtes the provi- 
sions of subsection 3 of section 8, article 1, of the Constitution of the 
United States, which provides that the Congress shall hâve power "to 

©=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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regulate commerce with foreign nations and among the several 
States." 

Section 5 of the statute (Acts W. Va. 2d Ex. Sess. 1915, c. 3) is in 
the following language : 

"Every corporation, Joint-stock company, or association organlzed for profit, 
and havlng a capital stock represented by shares, and every Insurance com- 
pany, respectively, now or hereafter organlzed under the'laws of this state, 
or under the laws of any other state or government and engaged in any busi- 
ness whatsoever In tlie state of West Virginia, shall pay an annual spécial 
«xcise tax for the privilège of carrying on or dolng business in the state of 
West Virginia, équivalent to one-half of one per centum upon the entire net 
income of such company, received by it from ail sources during the year, on 
business transacted and capital Invested in this state, as hereinaf ter set f orth : 
Provided, however, that nothlng in this section contained shall apply to labor, 
agricultural or hortlcultural organlzations ; nor to mutual savlngs banks not 
havlng a capital stock represented by shares and vphleh are operated exclu- 
slvely for the beneflt of thelr deposltors; nor to ccmetery companies, whlch 
are organlzed and operated excluslvely for the beneflt of their members ; nor 
to fratemal beneficiary socleties, orders or associations operatlng under the 
lodge System, or for the exclusive beneflt of the members of a f raternlty Itself 
operating under the lodge System, and providlng for the payment of llfe, slck, 
accident, and other beneflts to the members of such socleties, orders or associ- 
ations, and dependents of such members ; nor to domestlc building and loan 
associations organlzed and operated excluslvely for the beneflt of their mem- 
bers; nor to any corporation or association organlzed and operated exclu- 
slvely for religlous, charitable, sclentiflc or educatlonal purposes ; nor to busi- 
ness leagues, chambers of commerce or boards of trade, or to any clvic league 
or organization organlzed and operated excluslvely for the promotion of social 
vvelfare, none of whlch sald organlzations. savlngs banks, cemetery compa- 
nies, fraternal beneficiary socleties or fratemities, building and loau associa- 
tions, charitable, religlous, sclentiflc or educatlonal associations, business 
leagues, chambers of commerce or boards of trade, or civic leagues, named in 
this proviso, are organlzed for profit, and no part of the net income of whlch 
Inures to any prlvate stockholder or Indivldual." 

Also section 13 is as follows: 

"The spécial excise tax imposed by this act shall be a tax In addition to ail 
Ueense or other taxes now Imposed or prescribed by law as a condition for the 
transaction of any business in this state, by any corporation, joint-stock com- 
pany, association, or Insurance company ; and when paid, shall authorize the 
•company making payment to engage In the business authorlzed by its charter, 
if otherwlse lavvful, and if such authority be not othervvise forfeited, wlthin 
the state of West Virginia for the year for whlch the same is levled. At the 
tlme of paying the taxes the state tax commissloner shall issue to the com- 
pany paying the same a certiflcate of payment for the proper fiscal year." 

The spécial excise tax authorized by the above statute is a tax in 
addition to the license tax provided by sections 126 and 130 of the act. 
Inasmuch as the larger portion of section 7 relates to administrative 
features, we deem it only important to call attention to the latter part 
of the act, which is in the following language : 

"It is the Intention of this chapter to assess the tax imposed thereby on the 
net Income as defined thereln of the corporations, Joint-stock companies, as- 
sociations, and Insurance companies named in section four [the term "four" 
apparently being used inadvertently .for the term "flve," and so interpreted 
and applied by the state tax commissloner] arlsing from business transacted 
and capital invested In this state. livery such company having capital in- 
vested in its business In this state only, shall pay the tax; upon its entire net 
Income ascertalned as herein provided; and every such company, except an 
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Insurance Company, engagea in business and havlng capital Invested and 
transacting business both in and ont of the state, shall pay the tax upon that 
part of its entire net income whlcli bears the same proportion to its whole 
net income that the assessed value for purposes of taxation of its assets and 
property within the state bears to the total assessed value of ail of its assets 
and property in the Jurlsdlctions where it is located. Insurance companies 
transacting business both in and ont of the state shall pay the tax upon that 
part of the entire net income which bears the same proportion to the whole 
net income ascertalned, as herein provlded, that the gross receipts from busi- 
ness transacted within the state bears to the total gross receipts from ail 
sources from the perlod the tax is assessed. 

"No life Insurance company, subject to the tax imposed by this act, and 
the tax of two per centum on its premlum income imposed by chapter seventy- 
seven of the acts of one thovisand ulne hundred and seven, nor any agent 
thereof, shall be requlred to pay a liceuse or other llke tax to any municipal 
corporation for the privilège of transacting business therein." 

Section 1, article 10, of the Constitution of West Virginia, provides: 

"The Législature shall bave power to tax, by unlform and equal laws, ail 
privilèges and franchises of persons and corporations." 

[ 1 ] Thus it will be seen that under the Constitution of West Vir- 
ginia the state has the power to tax ail privilèges or franchises of per- 
sons and corporations within the border s of that state, and this power 
relates not only to corporations created by the laws of West Virginia, 
but also applies to corporations permitted to transact business within 
the borders of the state. In the case of St. Mary's Franco-American 
Petroleum Co. v. West Virginia, 203 U. S. 183, 27 Sup. Ct. 132, 57 L. 
Ed. 144, it was held : 

"A state has power to regulate its own créations, and a fortiori foreign cor- 
porations permitted to transact business within its borders." 

This proposition is well established, and we content ourselves by 
citing the foUowing additional cases in support thereof: Maine v. 
Grand Trunk Railway Co., 142 U. S. 217, 12 Sup. Ct. 121, 35 L. Ed. 
994; St. Louis S. W. Ry. v. State of Arkansas, 235 U. S. 350, 35 
Sup. Ct. 99, 59 L. Ed. 265 ; Flint v. Stone Tracy Co., 220 U. S. 107, 
31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

Plaintififs insist that the statute undertakes to regulate Interstate com- 
merce. While the statute imposes a spécial tax in addition to other li- 
cense taxes, ascertained in some instances by the income that may arise 
in Interstate transactions, nevertheless this is not a tax upon Interstate 
commerce, nor can we conceive of any theory upon which it may bc 
properly said to be a burden upon Interstate commerce. 

[2] It is urged by plaintiffs that the method employed by the state 
to ascertain the measure of tax is not a proper one, in that it imposes 
a burden upon Interstate commerce because the entire net retum shall 
be made whether such net income is earned whoUy within or partly 
without the state ; f urther, because the tax is determined partly by the 
assessed value of property within the state, and has assessed the valua- 
tion of property without the state as to such corporation as may be 
doing business partly within the state and partly without the state; 
also that under the provisions of the act the same corporation is as- 
sessed on a comparatively higher basis within the state than its prop- 
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erty in other states is assessed. A careful considération of the pro- 
visions of the statute as respects this question leads us to the conclusion 
that the method employed for ascertaining the amount of tax which the 
corporation is required to pay is perhaps as fair, as a gênerai rule, 
as any scheme that could be devised for that purpose. Undoubtedly 
the State of West Virginia has the right to base its tax upon the return 
of the en tire net income in the respective states, and to apportion 
the amount of income thus ascertained as a means of ascertaining the 
net income subject to taxation by the state. Maine v. Grand Trunk 
Railway Co., supra, 142 U. S. 217, 12 Sup. Ct. 121, 35 L. Ed. 994; 
Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 34 Sup. Ct. 15, 58 
h. Ed. 127; U. S. Ex. Co. v. Minnesota, 223 U. S. 335, 32 Sup. Ct. 
211, 56 L. Ed. 459. 

It has been held repeatedly that the entire value of an interstate cor- 
poration engaged as an interstate carrier may be considered, and the 
entire value of such corporation may be fixed as the value of the prop- 
erty in a state, as the mileage in that state is proportioned to the entire 
mileage of the road. The Suprême Court of the United States, in the 
case of Cleveland, Cincinnati, Chicago & St. Louis Railway Co. v. 
Backus, 154 U. S. 439, 14 Sup. Ct. 1122, 38 L. Ed. 1041, in referring to 
this point, said: 

"Now, wben a road runs Into two states, each state is entitled to conslder 
as within its territorial Jurisdictlon and subject to the burdens of its ta.ïes 
what may perhaps not inaccurately be described as the proportionate share of 
the value flowlng from the opération of the entire mileage as a single continu- 
ous road. It Is not bound to enter upon a dlsintegration oC values and at- 
tenipt to extract from the total value of the entire property that which would 
exist if the miles of road within the state were operated separately. Take 
the case of a rallroad running from Columbus, Ohio, to Indianapolis, Ind. 
Whatever of value there may be resulting from the continuons opération of 
that road la partly attributable to the portion of the road in Indlana and 
partly to that in Ohio, and each state has an equal right to reach after a just 
proportion of that value, and subject it to its taxing processes. The question 
is, How can equlty be secured between the states? and to that a division of 
the value of the entire property upon the mileage basls is the legitimate an- 
swer. Taking a mileage share of that In Indiana is not taxing property out- 
side of the state. 

"The second question must also be answered in the négative. It has been 
again and again said by this court that, whlle no state could impose any tax 
or burden upon the privilège of dolng the business of interstate commerce, yet 
it had the unquestloned right to place a property tax on the instrumentalities 
engaged In such commerce. See, among many other cases, Marye v. Balti- 
more & Ohio Rallroad, 127 U. S. 117 18 Sup. Ct. 1037, 32 L. Ed. 94] ; PuU- 
man's Palace Car Co. v. Pennsylvania, 141 U. S. 18 [11 Sup. Ct. 876, 35 L. Ed. 
613]." 

As Vire hâve stated, the statute provides for the assessment and col- 
lection of the tax under the power conferred upon it by the Constitu- 
'tion of the state; but the fact that the measure of that tax may be 
determined partly from the business of an interstate character could 
not be said to be such an interférence with interstate commerce as to 
render the act unconstitutional. The Suprême Court of the United 
States, in the case of United States Express Co. v. Minnesota, supra, 
223 U. S. 335, 32 Sup. Ct. 211, 56 L. Ed. 459, said: 
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"Whlle we hâve no disposition to detract from the authorlty of thèse ded- 
sions, ttiis court lias liad also to conslder and détermine the effect of statutes 
wblch undertake to measure a tax within the legitimate power of the state 
by receipts which came in part from business of an Interstate character. In 
that class of cases a distinction was drawn betwecn laws burdening Interstate 
commerce, and laws where the measure of a legitimate tax consists in part of 
the avails or income from the couduct of such commerce. In Maine v. Grand 
Trunli Ry. Ce, 142 U. S. 217 [12 Sup. Ct. 121, 35 L. Ed. !)04], this court sus- 
tained a tax which requlred every railroad operated within the state to pay 
an annual tax for the privilège of exerclsing its franchises therein, deter- 
mlued upon a proportion of gross transportation receipts, which in that case 
were shown to be those of a railroad partly within and partly wlthout the 
state, such gross receipts being derlved from Its entire business, state and In- 
terstate. The resort to the gross receipts, in the opinion of the court, was 
merely a means of ascertalning the business done by the corporation, and thus 
measuring the tax, which was held to be within the power of the state. In 
Wlsconsin & Michigan Kallway Co. v. l'owers, 191 IJ. S. 379 [24 Sup. Ct 107, 
48 L. Ed. 229], a tax was sustained which made the Income of the rallway 
Company within the state, Including Interstate earnings, the prima faele meas- 
ure of the value of the property within the state for the purpose of taxation." 

[3] It is also insisted by plaintiffs that section 10 of article 1 of the 
Constitution of the United States provides that no state shall pass any 
law impairing the obligation of contracts. The law of West Virginia 
bearing upon this point is to be found in section 8 of chapter 53 (sec. 
2841) of the Code of that state, and reads as follows : 

"Where the Législature bas the right to alter or repeal the charter or cer- 
tlficate of incorporation heretofore granted to any joint-stock company, or to 
alter or repeal any law relatlug to such company, nothing contained in this 
chapter shall be construed to surrender or Impair such rlght. And the right 
is hereby reserved to the Législature to alter any charter or certlflcate of in- 
corporation hereafter granted to a jolnt-stocli company, and to alter or re- 
peal any law applicable to such company. But in no case shall such altéra- 
tion or repeal afCect the rlght of the créditera or the company to hâve its 
assets appUed to the discharge of its IlablUties, or of its stockholders to hâve 
the surplus, II any. which may remain after discharging its llabilltles aud 
the expenses of wlndlng up its atïairs, dlstributed among themselves in pro- 
portion to Uieir respective interests." 

This question was passed upon by the Suprême Court of West Vir- 
ginia in the case of State v. Petroleum Co., 58 W. Va. 108, 51 S. E. 
865, 1 L. R. A. (N. S.) 558, 112 Am. St. Rep. 951, 6 Ann. Cas. 38. The 
court held in that case that, when the défendant obtained its charter, 
section 8 of the Code, above quoted, being in force, the charter was 
granted subject to the provisions of such section; that the réservation 
contained therein of the right either to amend the charter or to change 
the law regulating it was without législative limitation ; and that it in- 
cluded the right of repeal. It also held that the provisions of this sec- 
tion should be read into the charter and be treated as a part of it — in 
other words, that when the défendant accepted the charter, it did so 
with fuU notice of the fact that the state had reserved the right to al- 
ter, amend, or repeal the law by which it was created. In the case of 
Blue Jacket Copper Co. v. Scherr, Auditor, 50 W. Va. 533, 40 S. E. 
514, a case in which this question was involved, the court, among other 
things, said: 

"LIttle Is presented hère, by way of argument, to show that there Is any 
violation of the provisions of the Constitution of the United States prohibit- 
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Ing any state from passlng any law Impalring the obligation of a contract. 
This corporation obtalned Its cliarter from ttie state after this classification 
had been made. Since it obtained its charter, the state bas increased the an- 
nual license tax upon It. So It only amounts to a question of whether tbe 
state bas the right to Increase a tax of that klnd. Where a certain tai is 
Imposed on a corporation by its cbarter, tbe Législature does not thereby dis- 
able itself from imposlng upon it a différent or more onerous tax in tbe fu- 
ture." 

From what we hâve said it necessarily follows that the statute does 
not violate the provisions of section 10, article 1, of the fédéral Consti- 
tution, and that the Législature was well within the meaning of sec- 
tion 8 of chapter 53 of the Code of West Virginia in the enactment of 
the statute in question. 

It is also insisted that the statute is in violation of section 2, article 4, 
of the Constitution of the United States, which provides that citizens 
of each state shall be entitled to ail privilèges and immunities of citizens 
of the several states. The Suprême Court, in the case of Selover, 
Bâtes & Co. v. Walsh, 226 U. S. 112, 33 Sup. Ct. 69, 57 h. Ed. 146, as 
well as in a number of other cases, has disposed of this proposition. 
The last syllabus in that case is in the f ollowing language : 

"A corporation cannot claim tbe protection of tbe clause of tbe Fourteenth 
Amendment wbich secures tbe privilèges and immunities of citizens of tbe 
United States against abridgment or impalrment by rlie laws of a state. 
Western Turf Association v. Greenberg, 204 V. S. 359 [27 Sup. Ct. 384, 51 h. 
Ed. 520]." 

It is further insisted by plaîntiffs that the passage of this act is in- 
hibited by the foUowing provisions of the Constitution of the United 
States : 

"Fiftb. Section 1 of the Fourteenth Amendment to the fédéral Constitution 
which provides that no state shall make or enforce any law which shall 
abridge the privilèges or immunities of the citizens of the United States, and 
authorities supra. 

"Slxtb. Section 1 of the Fourteenth Amendment which further forbids any 
state to deprive any person of life, llberty or property witbout due process of 
law." 

Thèse propositions hâve been decided adversely to the contention 
of plaintiffs by the Suprême Court of the United States, as well as other 
courts, notably among the cases being Flint v. Stone Tracy Co., su- 
pra, 220 U. S. 108, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
1312; Baltic Mining Co. v. Massachusetts, supra, 231 U. S. 68, 34 
Sup. Ct. 15, 58 L. Ed. 127; Blue Jacket Copper Co. v. Scherr, Auditor, 
supra, 50 W. Va. 533, 40 S. E. 514; State v. Petroleum Co., 58 W. Va. 
108, 51 S. E. 865, 1 L. R. A. (N. S.) 558, 112 Am. St. Rep. 951, 6 Ann. 
Cas. 38. 

In the eighth paragraph of the bill it is alleged that: 

"One or more of the plaintiffs is a mère holding Company, ail of whose 
Ineome is reeeived from property located outside of the state of West Vir- 
ginia. Under said section 147, which provides that every such corporation 
'engaged in any business whatsoever in tbe state of West Virginia' shall pay 
the tax prescribed by said law upon the entire net ineome of such company 
reeeived by it from ail sources durlng the year on business transacted in this 
state, every such plaintifC is required by said state tax commissloner to pay 
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sald tax on ail of Its income, because the receivlng of such Inconie constltutes 
doing business wlthln this state, and constitutes ail of the business which sald 
Company does, although none of Its earning property Is In fact located la tbis 
State." 

In response to this allégation it is averred that the state tax com- 
missioner — 

"does recjulre a holding company, when such holding Company Is a résident 
corporation with its principal place of business in West Virginia, and trans- 
acting its business as such, in such state, to return the Income that it receives 
in Its business as such holding company as a measure to détermine the tax ; 
but this is required only of such holding companies, as such, when the holding 
company is a West Virginia résident corporation wlth its principal place of 
business in the state of West Virginia and carryiug on such business in the 
state of West Virginia." 

It will be observée! that défendants expressly deny that a holding 
company "engaged in any business whatsoever in the state of West 
Virginia" is required to return the income that it received in its busi- 
ness as such holding company as the measure to détermine the tax, 
except when it appears that such holding company is a West Virginia 
résident corporation, with its principal place of business within the 
state. Thus it will be seen that the défendants by their answer square- 
ly présent an issue, and on this issue the burden is upon plaintifiEs to 
establish the truthfulness of the allégations of the complaint. This 
the plaintiffs hâve failed to do, and we therefore assume that défend- 
ants' contention as respects this point is correct. 

We fail to understand the theory upon which it is contended that 
where the state of West Virginia has granted a charter to a domestic 
corporation, vvhose principal place of business is in that state, the fact 
that its net income is derived principally or wholly from business out- 
side the state reheves it from the payment of the tax authorized by the 
statute. Such corporations accepted their charters with full knowl- 
edge of the provisions of the Constitution and the laws of that state. 
Therefore, as we hâve already stated, we think that the contention of 
plaintiffs that the state exceeded its power in the enactment of the 
statute is without merit. 

[4] It is also insisted that the statute is in violation of section 1 of 
the Fourteenth Amendment, which forbids any state to deny to any 
person within its jurisdiction equal protection of the law. It is well 
settled that, where an act requires the payment of a privilège or im- 
munity tax by a corporation, such requirement does not deprive such 
corporation of the equal protection of the laws. If the state should 
be denied this power, it would resuit in great confusion and embar- 
rassment, and render it practically impossible to raise a sufficient reve- 
nue with which to defray the necessary expenses of the state. Such 
being the case, it has been very properly held to be within the power 
of the state to levy and collect taxes of this character. 

[5] It is also urged that plaintiffs were denied a substantial right 
by this statute, in that it requires them to pay a double tax. The sec- 
tion referring to this matter is in the following language : 

"Every résident and nonresldent domestle corporation shall pay a license 
tax on its charter for the fiscal year beginning the first day of July, one thou- 
240 F.— 14 
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sand nine hundred and flfteen, and annually thereafter, based on Its author- 
Ized capital stock as follows." Section 3. 

Under the foregoing provision it appears that the statute was not 
in effect on the Ist day of July, 1915. However, it is insisted by coun- 
sel for défendants that, inasmuch as it was passed and approved prior 
to the Ist day of July, 1915, it was thereby notice to ail corporations 
engaged in business during the months of May and June that, if 
such corporations desired to continue in business during the fiscal 
year beginning on the Ist day of July, 1915, they would be required 
to pay the tax provided for by the statute. In other words, ail cor- 
porations in the state on and after the 24th day of May, 1915, had no- 
tice of the fact that on and after the Ist day of July of that year they 
would be required to pay this additional tax, and that it was optional 
with them as to whether under such circumstances they would con- 
tinue to transact business in the state subject to the provisions of the 
statute, and, having decided to continue to do business in the state, 
they thereby acceded to the terms of the statute, and cannot now be 
heard to say that the state has dealt unfairly with them in the enact- 
ment of this law. A double tax, properly speaking, would be to tax 
the same property twice for the same purpose; but such is not the 
case in this instance. Among other things, the statute provides that 
this spécial excise tax — 

"shall be a tax In addition to ail llcense or other taxes now Imfrosed or pre- 
scrlbed by law as a condition for the transaction of any business in thls 
state, by any corporation, joint-stock company, association, or Insurance Com- 
pany; and when paid shall authorlze the company making payment to en- 
gage In the business authorized by Its charter, if otherwise lawful," etc. Sec- 
tion 13. 

[6] The plaintiffs insist that the statute fails to provide any means 
by which they can take an appeal to the courts from the action of the 
board of public works, where they may feel aggrieved by the orders 
of that board. Section 10 of the act is in the following language : 

"If any company, making a return as provided by this act, feels aggrieved 
by the assessment so made upon it for any year by the state tax commissioner, 
it may apply to the board of public Works by pétition. In writing, wlthin 
thlrty days after notice is deposited as provided in the precedlng section, for 
a hearlng and a correction of the amount of the tax so assessed upon It by 
the state tax commissioner, in whlch pétition shall be set forth the reasons 
vi'hy such hearlng should be granted and the amount such tax should be re- 
dueed. The board shall promptly consider such pétition, and may grant such 
hearing or deny the same. If denled, the petltloner shall be forthwlth notl- 
fled thereof ; if granted, the board shall notify the petitloner of the tlme and 
place flxed for such hearlng. After such hearing the board may make such 
order in the nianner as may appear to them just and lawful, and shall furnish 
a copy of such order to the petitloner." 

Section 1 1 provides that : 

"No Injunction shall be awarded by any court or Judge to restrain the col- 
lection of taxes Imposed by this act, » * * except upon the ground that 
the assessment thereof was in violation of the Constitution of the United 
States, or of this state ; or that the same was f raudulently assessed ; or that 
tbere was a mistake made in the amount of taxes assessed upon such corpo- 
ration, joint-stock company, • * • or Insurance company." 
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It is further provided that no such injunction shall be awarded un- 
less application has first been made to the board of public works to 
correct such mistake, and it shall apply if the board has refused to do 
so, which fact is required to be stated in the bill. As a condition pré- 
cèdent it is provided that the injunction shall not be allowed unless 
the plaintiffs pay into the treasury ail the taxes alleged to be due. 
Thus it clearly appears that if the plaintiffs should apply to the board 
of public Works to correct an alleged mistake, and the board should 
fail to correct the same, the plaintiffs in that event would be entitled 
to their remedy in a suit in equity to restrain the collection of any 
portion of the taxes alleged to hâve been improperly assessed. 

[7] We fînd nothing unfair in the requirement that the plaintiffs 
pay into the treasury any taxes they may concède to be due as a con- 
dition précèdent to the relief afforded by this section. This is a prin- 
ciple well recognized in equity. In addition to what he hâve said, an 
examination of section 11 shows that a court of equity has unlimited 
jurisdiction to restrain the collection of taxes, if it is in violation of the 
State or fédéral Constitution, or if f raudulently assessed. Thus it will 
be seen that the right to test the constitutionality of the act in ques- 
tion is fully provided for by the statute, and in any case where a cor- 
poration may désire to attack the validity of the act upon the grounci 
that it is in violation of the Constitution of the United States, such 
corporation may institute suit in a court of equity, and if in the court 
below the judgment should be adverse to plantiffs, tlien they would 
hâve the right to carry the same to the Suprême Court of the state, 
and if again defeated in that forum would still hâve a right to take the 
case to the Suprême Court of the United States for final détermina- 
tion. The statute having provided what we conceive to be a com- 
plète and adéquate remedy, this court will not by injunction interfère 
with the State in the exercise of the rights conferred upon it by the 
statute. Indiana Mfg. Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 
47 L. Ed. 651 ; Dalton Adding Machine Co. v. State Corporation 
Commission of the Commonwealth of Virginia, 236 U, S. 699, 35 Sup. 
Ct. 480, 59 L. Ed. 797. 

The plaintiffs insist that this is an income rather than an excise tax. 
An examination of the statute impels us to the conclusion that this 
is not an income, but a spécial excise, tax. Therefore many of the 
cases relied upon by plaintiffs do not, in our opinion, apply to the case 
at bar. We hâve carefully examined ail cases cited by plaintiffs, but 
find nothing therein to cause us to modify the views herein expressed. 

For the reasons stated, we are of opinion that the plaintiffs hâve 
not shown that they are entitled to the injunctive relief prayed for, and 
the same should be denied. Further, even if plaintiffs had a good 
cause of action, the statute, as we bave said, affords a full and adé- 
quate remedy. 

A decree will be entered accordingly. 
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Ex parte CALLOW, 

(District Court, D. Colorado. July 1, 1916.) 

No. 6520. 

1. AUENS ©=549 — DEPORTATION PUBLIC CHARGE. 

In a proceedlng for the déportation of an alien, évidence held Insuffl- 
cient to show that he was Ukely to become a public charge, so as to be 
subject to déportation, under Act Feb. 20, 1907, c. 1134, .34 Stat. 898. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. $ 107.] 

2. Aliens <S=»53 — Immigrants — Inspection — Effect or. 

One favorable inspection does not entltle an alien who has entered the 
United States and departed to re-enter at a future time; and thls Is 
so regardless of the alien's bellef as to his rights. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig, § 112.] 

;i. Aliens <S=353 — Inspection — Déportation. 

Under Immigration Act Feb. 20, 1907, c. 1134, g 36, .34 Stat. 908 (Comp. 
St. 1913, § 4285), declaring that ail allens who shall enter the United 
States, except at the seaports thereof or at such place or places as the 
secretary of labor rnay from time to time deslgnate, shall be adjudged to 
hâve entered the country unlavvfuUy and shall be deported, an alien who 
entered from Canada at a deslgnated port of entry, but vvalked by un- 
observed the place of inspection, is subject to déportation ; the act 
placing the burden on the alien to présent hlmself at the proper place for 
inspection, and the resuit being the same, though the alien had been In- 
spected and passed on a préviens entry Into United States. 
[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112.] 

4. Aliens <S=>54 — ^Déportation Pboceedings — Evidence. 

Where an alien's déportation was properly ordered, beeause he had not 
been inspeeted as required by Immigration Act, § .36, the fact that he was 
improperly denied by the Inspecter of Immigration the right to rebut 
charges that he was gullty of statements and démonstrations of an- 
archistlc tendencles was Immaterial; such matters not afifectlng the 
propriety of his déportation. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 112.] 

5. Aliens <S=354 — Déportation Peoceebings — Warrants. 

A warrant of déportation should expressly name the country to which 
the alien Is to be taken, and is too indefiuite where It merely dlrected 
return to the country whence the alien came, and that fact was suscepti- 
ble of more than one interprétation. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 112.] 

5. Habkas Corpus <S=92(1) — Déportation Pboceedings — Authoritt of 
Court. 

On habeas corpus to obtaln release from restraint under a warrant for 
déportation, the District Court will not in the tirst instance détermine 
the country from whence the alien came, where that question could be de- 
termined in more than one way and was left open by the warrant of dé- 
portation. 

Habeas Corpus. In the matter of the application of Harold E. Cal- 
low, otherwise known as H. E. Callow, for writ of habeas corpus to 
secure his release from restraint in déportation proceedings. Order ni- 
si granted on condition that, if the country to which déportation shall 

(g^jFor other cases see same toplc & ICEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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be had be designated, the writ will be discharged, and petitioner re- 
manded to custody. 

Whitehead & VogI, of Denver, Colo., for petitioner. 

H. B. Tedrow, U. S. Dist. Atty., and Otto Bock, Asst. U. S. Atty., 
both of Denver, Colo., for respondents. 

LEWIS, District Judge. This is a proceeding in habeas corpus. 
The petitioner is a British subject, and the restraint complained of is 
by an inspecter of immigration who, at the time the writ issued, held 
the petitioner under a warrant for déportation. 

[ 1 ] The warrant of arrest was issued February 28th last and named 
two grounds as violative of the Act of February 20, 1907, and its 
amendment (Act March 26, 1910, c. 128, 36 Stat. 263), to wit: 

"That he (H. E. Callow) was a person likely to become a public charge at 
the time of hls entry into the United States; and that he entered without 
the inspection contemplated and required by sald Act." 

The arrest was made March 3d and the hearing under the charges 
in the warrant came on March 29th. The proofs were then submitted 
to the Secretary of Labor who issued the déportation warrant on May 
15th last, after fmding that both of the charges in the warrant of arrest 
had been sustained by the proof . 

After return had been made to the writ of habeas corpus the matter 
was submitted to the court on a transcript of the testimony taken at 
the hearing before the inspecter, — one page of the testimony of the wit- 
ness Schwab, a Denver poHce officer, appears, however, to hâve been 
omitted. Arguments of counsel were heard at length, and since then alJ 
of the testimony taken before the inspecter (except the missing page) 
has been carefully read over, and the facts disclosed therein deliber- 
ately considered. From thèse facts it conclusively appears that the pe- 
titioner is a British subject about thirty-iive years of âge, that he is a 
single man, and that he is in good health and sound in body and mind. 
He was born in London and his parents réside there, but he claims to 
be a citizen of Canada, and entered the United States from that domin- 
ion in October, 1914, having about $75.00 on his person. In company 
with an American he walked across the international boundary line at 
Noyés, Minnesota, which has been designated and established as one 
of the Canadian border ports of entry for aliens, but was not inspected. 
He had been in Canada just prior to his entry since August, 1913, hav- 
ing landed at Québec at that time. When in London he worked at 
wagon building. He had made a number of trips across thè Atlantic 
from London, sometimes landing at a Canadian port and sometimes at 
a port of the United States. He first came over in 1902, and lived in 
Montréal about eleven months. He returned to England and came 
back to Montréal in 1903. He went back to England in the latter part 
of 1903 and came over to the United States in July, 1904. He return- 
ed to London on the S. S. London Bridge as a fireman in 1908, and re- 
turned to New York on the S. S. Mauratania in July, 1908. He left 
New York in December, 1912, on the S. S. Kroonland as a "trimmer" 
or "coal-passer" ; then he sailed from Liverpool and landed at Québec 
in August, 1913, and, as said, remained in Canada from that time for 
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about fourteen months until he came to the United States. While in 
Canada he had no fixed place oi résidence. He started f rom Winnipeg 
when he came to the United States in October, 1914; but before that 
had visited différent places, sometimes looking for work in the harvest 
fields and obtaining such employment, and at other tinies engaged in 
other work for short periods. He also worked in the harvest fields 
when in the United States, and at the time of the hearing before the 
inspector was in the employ of McPhee & McGinnity Company, deal- 
ers in lumber and building supplies at Denver, though neither while in 
the United States nor in Canada did he work at ail continuously, but 
traveled from place to place and sought employment from time to time 
as his inclination dictated and as his necessities might require. He 
owns some financial interests in London which bring him in a régula r 
income of about $150.00 a year, and received remittances from this 
source at différent times while in Canada and the United States, and at 
the time of his arrest had some money in a bank at Denver. The only 
time that he was unable to support himself was during a few days in 
the winter of 1914 when he went to the Municipal Lodging House in 
Chicago, but that appears to hâve been brought about by an unexpected 
delay in the transmission of a remittance from London due to European 
war conditions. He did not bring any baggage with him when he came 
into the United States, and it seems fairly inferable from ail of the 
testimony that as he went from place to place in Canada and the Unit- 
ed States he had nothing except what he carried with him on his 
person. 

No reasonable inference can be drawn from thèse facts which in 
anywise support or tend to support the charge and finding, "That he 
was a person likely to become a public charge at the time of his entry 
into the United States," as set forth in the warrant of déportation. It 
must, therefore, be held that the Secretary of Labor was wholly witli- 
out right or authority, under the Acts of Congress which define and 
limit his power to maJ<e such a finding, to use such a finding as a basis 
on which to issue a warrant of déportation, and on that warrant legally 
authorize the restraint of the petitioner of his personal liberty and 
thus transport him through and from the United States. 

[2,3] 2. The other ground set forth in the warrant raises only a 
question of law on the admitted facts. On each of the prior occasions 
that the petitioner entered the United States, whether at seaports of 
entry or along the international boundary, he came through inspection 
offices. He had entered on the S. S. Carpathia in July, 1904, on the 
S. S. Mauratania in July, 1908, from Emerson, Can. (landing port 
Noyés, Minnesota) in September or October, 1906, at Seattle in Decem- 
ber, 1910, at Portai, N. D. (landing port), in October, 1912. He tes- 
tified that on his last entry (October, 1914) he just walked across the 
boundary Une at Noyés along the road in sight of the inspection office 
but was not inspected, and that he did not think it was necessary or re- 
quired that he should be inspected. Both Portai and Noyés had been 
designated by the Secretary as Canadian border ports of entry. Of 
course, one favorable inspection does not give the alien a right to enter 
at ail future times. It only applies to the one entry at which the in- 



EX PAETK OALLOW 215 

spection is made. The alien may be entitled to enter at that time, but 
when he seeks to enter again at a later period, conditions may hâve 
arisen that would require his exclusion. And it is not material as to 
what he may hâve honestly believed about his right to enter the second 
time without inspection. He is subject to the restrictions found in the 
Act however good his intentions may be. Section 36 of the Act reads 
in part in this way : 

"That ail allens who shall enter the TJnlted States, except at the seaports 
thereof, or at such place or places as the Secretary of Labor may from time 
to time designate, shall be adjudged to hâve entered the country unlawfully 
and shall be deported as provlded by sections 20 and 21 of this Act." 

The plain purpose of this section, when considered virith other per- 
tinent parts of the Act, is to require ail aliens who enter the United 
States to submit themselves to inspection when they so enter. If 
they enter at seaports they are inspected at the place of landing, and 
if not at seaports, they must présent themselves for inspection at the 
places designated by the Secretary for that purpose. The Act justly 
places the burden on the alien to présent himself at the proper place. 
It does not contemplate nor permit that he shall walk by, and if un- 
observed, then be entitled to claim that he is in by right ; but to the 
contrary, the section expressly déclares that he is thus unlawfully in 
the country and shall be deported. 

I am, therefore, of the opinion that under the admitted facts it 
was clearly the lawful right and duty of the Secretary to issue his 
warrant for the déportation of the petitioner on that ground as set 
f orth in the warrant, to wit : 

"That he entered without the inspection contemplated and required by sald 
Act." 

[4] It is insisted by counsel that petitioner did not hâve a fair and 
impartial hearing before the inspector. That is, that the inspector 
called witnesses and adduced from them évidence of facts whoUy ir- 
relevant to either of the charges in the warrant of arrest; and addi- 
tionally that there had been an express agreement and understanding 
between the inspector and petitioner's counsel that the matters so tes- 
tified to would not be gone into. And also that after this évidence 
had been adduced the inspector arbitrarily ref used to grant petitioner 
additional time in which he might hâve an opportunity to call witnesses 
who would réfute the testimony so given. This testimony was trans- 
mitted as a part of the record to the Secretary, and was doubtless re- 
viewed by him with the other proof before issuing the warrant. It 
is highly prejudicial but immaterial to both charges set out in the 
warrant of arrest. It discloses unpatriotic utterances, anarchistic in 
their tendencies; it represents the petitioner as denouncing both the 
governments of Great Britain and the United States, and cursing their 
flags. The petitioner denied making any such utterances, and denied 
the charges that he was opposed to organized government or in any 
manner unfriendly to the government of his own country or that of 
the United States. He and his counsel insisted that if they were given 
an opportunity they could produce évidence directly to the contrary. 
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That is, he would be able to show that he made none of the statcments 
attributed to him in any of the street talks, nor at any other time at- 
tributed to him by the witnesses called by the inspecter. That on the 
contrary he would establish by witnesses, if given an opportunity to 
call them, that he said nothing that could in any manner be construed 
as unpatriotic to his own country or denunciatory and critical of our 
country. That he belongs to the "Marxine School" which teaches the 
common brotherhood of man, that nations should not be divided and 
Lhat ail humanity should live under one organized system and under 
one social pact, and (inferentially) that he was opposed to any flag 
which should be hoisted as an insignia under which men should war 
one against another. But however unfair the conduct of the inspec- 
tor may be believed to be, it can certainly hâve had no possible ef- 
fect on the charge that the petitioner entered the United States with- 
out inspection and was thus hère unlawfully. Ail of the facts in that 
respect were testified to by him, and no other évidence on the subject 
was introduced. I therefore am of opinion that this objection must 
be held to be without merit and wholly immaterial. 

[5] 3. The warrant of déportation directs that the petitioner be re- 
turned "to the country whence he came." This is challenged for in- 
definiteness, and that for that reason the writ is void on its face. It 
does not designate the country to which the petitioner shall be taken 
on déportation. The officer executing the writ could not know from 
the writ what he was required to do in its exécution. He could not 
exécute it without looking outside of the authority under which he 
is authorized to act. It is not enough that the warrant recites that 
the petitioner "landed at the port of Québec, P. W. ex. S. S. Megantic 
on the lOth day of August, 1913," and that he is to be returned to the 
country whence he came at the expense of the steamship company 
importing him. He is not without right simply because he is subject 
to déportation. He cannot simply be sent away. He bas a right un- 
der the Act to be returned to the country from which he came, and to- 
be protected in that right, the warrant which authorizes the déporta- 
tion should expressly name the country to which he is to be taken; 
and that right should not be left to the détermination of the officer 
executing the warrant or to the transportation company which brought 
him in as their judgment or convenience might dictate. 

[6] 4. It was said in argument by petitioner's counsel that the pur- 
pose was to transport the petitioner to England, and this was freely 
conceded to be true by counsel for the inspecter ; and the petitioner 
thereupon eamestly contended that the only country to which he 
could be deported was the Dominion of Canada; that he had contin- 
uously resided there for more than one year before entering the United 
States, had acquired a domicile there and must be returned to Canada 
if deported. I was disposed at the argument to accept that view, but 
since a careful reading of the record I am in doubt whether under 
the facts disclosed his résidence in Canada was such as to establish 
in him a right to be sent there rather than to England. In that re- 
spect I find no similarity between the facts hère and those dealt with 
by Judge Amidon in Ex parte Gytl et al. (D. C.) 210 Fed. 918. In- 
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that case the petitioners had gone to Canada with the purpose and in- 
tention of making it their future home. So far as the record dis- 
closed they had no thought of returning to the country from which 
they came to Canada or of going elsewhere. I can reach no such 
conclusion in this case. Viewing the record of the petitioner during 
the last fourteen years it cannot be said that while he was in Canada 
for the fourteen months just prior to coming to the United States he 
at any time during the period had in mind the purpose of remaining 
there and of becoming a permanent résident. While in Canada on 
his varions visits and also while in the United States he went from 
place to place, then back to England again, and then returned to North 
America. There is nothing to indicate that his conduct in the future 
will be otherwise than it has been in the past. At least the record is 
such as to render it highly uncertain whether he at any time had any 
désire, purpose or intention of remaining in Canada. I think opposite 
conclusions can be drawn from the record in this respect, — on the one 
hand, that he intended to remain in Canada, or the other, that his 
stay there was only temporary and that he would return to England. 
I am not disposed, therefore, to assume to try to control the judgment 
of the Secretary in this respect, whether it be that he should be re- 
turned to Canada or to England. 

The order will be ni si. The petitioner may stand at large on his 
présent bond, and if within twenty days from this date the Secretary 
shall issue a warrant of déportation on the ground above stated, des- 
ignating the country, either Canada or England, to which the peti- 
tioner shall be deported, the writ will be discharged and the petitioner 
remanded to the custody of Henry H. Moler, local immigrant inspector 
at Denver. Otherwise, he will be set at liberty. 



UNITED STATES v. COLORADO POWER CD. 

(District Court, D. Colorado. January 8, 1»16.) 

No. 5853. 

1. Watbbs and Wateb Coubses <S=>27 — Eîasements on Pubmc LiAnds — 

RlQHTS. 

Defendant's predecessors applied, under Act Feb. 15, 1901, c. 372, 31 
Stat. 790 (Comp. St. 1913, | 4946), to the Secretary of the Interior for a 
permit to enter upon the public domain and there construct a diversion 
dam and plant for the génération of electrieity. The Secretary, Ir. 
granting permission, expressed his consent to the use of the rlght of way 
shown upon the map In aceordance with the provisions of the act. Held, 
that défendant, havlng sueceeded to the rights of Its predeeessors, was 
not entitled to greater rights than they obtained, and could not justlfy its 
use of the public domain under earlier statutes; the application belng 
conflned to the act of 1901. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§19.1 

®=For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digesta & Indexa» 
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2. Watkes ijïD Watkb Coubses <S=»27 — Public Domain — Géants of Rights 
or Wat. 

Under Act Feb. 15, 1901, authorizlng and empowcring the Seeretary of 
the Interlor under gênerai régulations to be fixed by hlm to permit the 
use of rights of way through the public lands, forests, and other réserva- 
tions of the United States for electrleal plants, pôles, and lines, for the 
génération and distribution of electrleal power and for eanals, etc., and 
for water plants, dams, and reseryoirs, and providing that any permission 
given by the Seeretary may be revoked by hlm or hls suecessor, in hls 
discrétion, and shall not be held to confer any rlght, easement, or interest 
to or over any public lands, one constructing a plant on the public do- 
main for the génération of electriclty under permission from the Seere- 
tary, given pursuant to the act, has no more than a revocable permit. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig, 
§19.] 

.'{. Wateks and Watee Coueses <g=)27 — Public Domain — Géants of Eights 
OF Wat. 

While the act does not Indicate the burdens that may be Imposed for 
the use of the permit, and clearly does not contemplate fuU compensation 
for the privilège to be enjoyed, yet the Seeretary may exact a sum need- 
ful for the proper protection of the government's interest in the public 
domain, but the exaction cannot be graduated accordlng to the amount 
of electrlc-al energy produced, and hence defendant's refusai to pay an 
exaction based on the amount of electriclty produced does not warrant 
the forfeiture of Its rights, even though the Imposition was reasonable; 
the statute leaving a doubtful field of action. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
8 19.] 

4. Waters and Wateb Coueses <ê=>27 — Public Domain — Géants of Rights 

OF Wat. 

While the Seeretary of the Interlor may in hls discrétion revoke the 
permission given under the act, such discrétion cannot be exerdsed 
arbitrarily and wlthout Just cause; such exercise of discrétion being 
Invalid. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
5 19.] 

5. Waters and Wateb Courses <S=927 — Public Domain — Géants of Rights 

OF Wat. 

The rights given an electrleal company to construet on the publia 
domain a plant for the génération of electriclty cannot be revoked be- 
cause the company, Instead of carrying the water in dltches, in aecord- 
ance with the application, constructed a tunnel in solid rock for that 
purpose ; the country being Inaccessible and unfit for any other purpose, 
and a tunnel being more satlsfactory than an open ditch. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§19.] 

In Equity. Bill by the United States against the Colorado Power 
Company, a corporation. Order nisi entered, granting défendant 60 
days in which to make payments, failing in which, decree will be enter- 
ed as prayed. 

Harry B. Tedrow, U. S. Dist. Atty., of Denver, Colo., and Ethel- 
bert Ward, Sp. Asst. Atty. Gen., for the United States. 
Wm. V. Hodges, of Denver, Colo., for défendant. 

(gr^For oiher cases see aarae topic & KEY-NUMBER in ail Key-Nuinbered Digest» & Indexe» 
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LEWIS, District Judge. The défendant owns and opérâtes an hy- 
dro-electric plant in Garfield County. It consists of a dam which di- 
verts the waters from Grand river into a tunnel excavated through 
solid rock, a pressure pipe which receives the flow at the lower end of 
the tunnel, extending thence to the power house where the electric cur- 
rent is generated, and, in addition to the power house, several other 
buildings nearby used in connection with operating the plant. 

AU of the property and plant, except a part of the diverting dam, 
is situate on the public domain. The country is rugged and mountain- 
ous, and the distance from the dam to the power house is about two and 
a half miles through a deep canon, having high precipitous and barren 
walls on either side of the river. 

The bill seeks to hâve the entire plant and appurtenant structures re- 
moved as a purpresture and public nuisance, on the claim that it is on 
the complainant's lands without présent right. It discloses that the de- 
fendant went in and constructed the plant under a permit granted to 
one De Remer and associâtes by the Secretary of the Interior on Au- 
gust 20, 1903, under the Act of February 15, 1901 (31 Stat. 790) ; that 
thereafter in January, 1907, the rights of De Remer and associâtes were 
transferred, with the acquiescence and consent of the Secretary of the 
Interior, to the défendant, or its predecessor, and that thereafter in 1909 
the Secretary of the Interior and the Secretary of Agriculture canceled 
and revoked the permit, 

Some basis for the action of the two secretaries is claimed on account 
of the fact that, as it is alleged, the défendant did not keep the letter 
of the De Remer permit in constructing a tunnel for the flow rather 
than carrying the water in an open ditch, and further because the line 
of the tunnel departed from that of the open ditch, both disclosed on 
the map presented to the land office with the De Remer application ; 
but this claim seems to be more of form than substance. 

The pleadings do not disclose the real cause of the controversy. Aft- 
er the plant was completed at great expense the Secretary claimed the 
right, under the said Act of February 15, 1901, to impose certain sums 
as annual charges against the défendant, based upon the amount of cur- 
rent generated. The exaction was not to the def endant's liking ; it not 
only refused to pay, but denied the right of the Secretary to make the 
charge. Its attitude is twof old : First, lack of authority under the Act 
of February, 1901, to require payment; and, second, the assertion by 
the défendant that its right to remain upon the premises and operate 
its plant was not measured by the Act of February, 1901, but that it 
had acquired a perpétuai easement under the Act of July 26, 1866 (14 
Stat. 251, c. 262) and the Act of July 9, 1870 (16 Stat. 217, c. 235), and 
further that said two mentioned Acts, read and considered in connec- 
tion with the Act of February, 1901, and otlier acts treating generally 
of the same subject-matter, gave to the défendant more than a revo- 
cable permit and that it was not subject to the exaction. This attitude 
brought about the alleged cancellation of the permit theretofore issued. 

[1] We State briefly the reasons which impel us to the conclusion 
that the defendant's rights are fixed and determined by the Act of 
February 15, 1901, alone: (1) When De Remer and associâtes made 
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their written application in July, 1902, they expressly asked for "the 
benefits of the Act approved February 15, 1901," "with respect to per- 
mission to the use of the right of way hereby applied for." And there- 
after the Secretary of the Interior on August 20, 1903, in granting the 
permission appHed for, expressed his consent thus: 

"The use of the right of way shovvn on this map Is Uereby permitted iii 
accordance with the provisions of the Act of February 15, 1901 — 31 Stat. 790 — 
and the régulations présent or future thereunder." 

After De Remer and associâtes had spent several thousand dollars 
on the venture under the permission thus given them, the défendantes 
predecessor took over, with the consent and approval of the Secretary, 
the rights theretofore given, and the plant was thereupon with reason- 
able diligence completed. 

There was not only no claim under any other statute to occupy com- 
plainant's premises, but the express understanding and agreement at 
the time was that the only right claimed was that granted by the Act 
of February, 1901 ; nor was any claim or right asserted under any 
other statute, so far as the record shows, until long after the com- 
pletion of the plant. 

[2] In July, 1902, the Grand River Power & Transmission Com- 
pany made an application under the same Act of February, 1901, for 
the same character of right made by De Remer and in the same local- 
ity. This right was approved and granted by the Secretary in the 
same terms as the one granted to De Remer. The défendant also took 
over the rights so granted to the Grand River Power & Transmission 
Company, with the consent of the Secretary. Of course, it obtained no 
greater right under the one than the other. It cannot now be heard to 
say that its rights are any other or greater than those given by the stat- 
ute which the parties invoked and under which the permit was ex- 
pressly given ; and (2) the opinion of the Circuit Court of Appeals for 
this circuit in United States v. Utah Power & Light Company, 209 
Fed. 554, 126 C. C. A. 376, does not leave the question open for de- 
bate in this court. The reasoning of the court in that case applies with 
more aptness and force'to the Act of February 15, 1901, than to the 
Act there under considération ; and it cannot be doubted that the con- 
clusion reached there should be applied hère. For thèse reasons we 
must measure the rights and obligations of the défendant by the Act 
of February, 1901. That Act authorized and empowered the Secretary 
of the Interior "under gênerai régulations to be fixed by him, to permit 
the use of rights of way through the public lands, forest and other rés- 
ervations of the United States" for electrical plants, pôles and lines for 
the génération and distribution of electrical power, and for canals, 
ditches, pipes and pipe Unes, flumes, tunnels or other water conduits, 
and for water plants, dams and réservoirs : 

"And Provided further, That any permission given by the Secretary of the 
Interior under the provisions of this Act may be revoked by him or by hls 
successor In hls discrétion, and shall not be held to confer any right, or ease- 
ment, or interest in, to, or over any public land, réservation, or park." 

The statute is clear, The défendant never had more than a revocable 
permit. 
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[3] The Act in no manner indicates the burdens that may be im- 
posed for the use of the permit or the character of the exactions that 
the Secretary may require of the permittee. He is empowered to per- 
mit the use of the rights specified under gênerai régulations to be fixed 
by him. The undoubted intent and purpose was to clothe the Secre- 
tary with the right and duty to safeguard the interests of the com- 
plainant in the premises, and thus to burden the exercise of the per- 
mit with such restrictions and exactions as might be reasonably neces- 
sary to eflfectuate that purpose. On letting the permittee in it would 
seem to be clearly within the Secretary's power to require some guar- 
antee or agreement against waste, not only of the particular property 
to be enjoyed but also of contiguous portions of the public domain and 
against trespassing upon the same and unnecessary damages that might 
be brought about in getting in and ont. And while the Act clearly 
does not contemplate fuU compensation for the privilège to be en- 
joyed, otherwise it would hâve said so, still it seems reasonable that 
the power should include the right to exact a sum needful for the 
proper protection of the complainant's interests. Congress did not 
manifest any intent to give the Secretary the right and power to ac- 
quire for complainant an interest, directly or indirectly, in defendant's 
plant or business, nor to lay a tax on its product ; and to put the de- 
fendant's business under public surveillance and thus subject it to ex- 
amination as to the amount of electrical energy produced and disposed 
of, for the purpose of laying tribute thereon as a basis of a charge 
to be fixed by the Secretary, is to carry the power granted to him to 
a doubtful length and further than, I think, is given by the Act. The 
charge made, and to which the défendant objected and refused to pay, 
was ascertained in that way. There is no présent duty or purpose in 
thèse expressions to finally détermine and adjudicate the limit of power 
in this regard, further than to say that the statute left a doubtful field 
of action for both sides, and the course taken by the défendant ought 
not to be constriied as a risk of ail it had. The average amount thus 
fixed was approximately $100 per month. There is no proof that this 
is unreasonable and excessive, and more than necessary in the protec- 
tion of the complainant's rights ; and the manner in which it was fixed 
is not of présent concem, except that it operated as the chief cause for 
the résistance to the demand. It is enough now to say that I cannot 
find on the proof that the amount demanded was excessive or unrea- 
sonable. 

[4] I agrée fully with the insistence of défendant that the power 
given to the Secretary by the Act to revoke at bis discrétion the per- 
mit, cannot be exercised arbitrarily and without just cause. While it 
is not presumed that the Secretary would in any case take such action, 
except under the belief that he had the right and power to do so, yet 
if such action were taken because of a refusai to comply with an ex- 
action made beyond bis power, it would be a mère brutum fulmen. 
There can be no purpose in the Act of dealing unfairly with the per- 
rràttee and his investment, and its whole purpose contemplâtes that he 
shall be protected as long as he compiles with reasonable requirements 
to be ascertained under the gênerai régulations fixed by the Secretary. 
The rules of law controUing the exercise of discrétion are set forth 
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in the many authorities cited to the point in the defendant's printed 
brief and it is unnecessary to restate them hère. 

[S] As already stated, the maps and plats which accompanied the 
original applications of De Remer and associâtes and the Grand River 
Power & Transmission Company disclose that the water was to be car- 
ried in open ditches. It also gave the lines or routes of the ditches, 
whereas it appears in proof that the defendant's structure carries the 
water through a tunnel excavated in the solid rock for the greater part 
of the way, and that the route of the tunnel varied, by necessity, froni 
the line of the open ditches, as exhibited on the maps, in some places 
as niuch as five hundred feet. The Act authorizes the use of either 
open ditches or tunnels. The defendant's immédiate predecessor at 
no time constructed or used a ditch to carry the flow, neither did De 
Remer and associâtes or the Grand River Power & Transmission Com- 
pany ever construct, or use a ditch, but beginning with the first work 
upon the ground the construction of the tunnel was entered upon and 
vigorously prosecuted to its completion, so that long before there was 
any différence or controversy between the parties there has been laid 
out and expended more than two million dollars in the construction and 
completion of the plant. The tunnel is in solid rock and the surface 
over and about it is wholly unfit and unsuited to any other use or pur- 
pose. It is a more expensive and better conduit than an open flume 
or ditch and fulfills and compiles with the gênerai purpose and under- 
standing of the parties at the time the permits were given. It lies for 
the greater part of its length in a canon which is inaccessible, except 
along the river-bed, and I can find no merit in the complainant's claim 
of déviation from the original permits. 

An order nisi will be entered giving the défendant sixty days in 
which to make payment in compliance with the demands of the Secre- 
tary, failing in which a decree will then be entered as prayed in the 
bill. 

It is so ordered. « 



AUTOMOBILE INS. CO. OF HARTFORD. CONN., t. GUAR.iNTT SECtTBI- 

TIES CORP. et al. 

(District Court, S. D. New York. February 10, 191T.) 

1. ToBTS <S=>12 — Inducing Anothee to Break Conteact. 

It is a tort for one person to Induce anotUer to break hls contract with 
a thlrd. 

[Ed. Note. — For other cases, see Torts, Cent. Dlg. § 13.] 

2. Injunction <@=»63 — StJBJECT OF Relief — Contbact — Inducing Brkach. 

Where the défendant Insurance Company sought to Induce another t» 
break its contract with coniplalnant and enter înto a contract with It, 
défendant wlU be enjolned though the contract Involves no dlstlnctly Per- 
sonal relation. 

3. Injtjnotion <@=136(2) — Subjects of Pbotection— Contkaots— Bbeaoh. 

Défendant company, belng engaged in the business of flnanclng the sale 
at retail of automobiles by taklng over notes for deferred payments and ad- 
vanclng money thereon to the dealers who had efiected the sales, entered 

iS=>For otber cases aee same toplc & KEY-NLTMBEK lu ail Kay-Numbered DigosU & Indexe») 
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Into a contract with complainant to insure the machines for a perlod of 
three years, the contract provlding that ail new automobiles should be In- 
sured and that the provisions in the policies with respect to the right of 
caneellation should be waived. Before the end of the term, détendant 
repudiated Its contract and sought to enter into an arrangement with 
another insurer to enable it to carry on the same business. Under the 
policies Issued pursuant to the contract, many adjustments would be 
necessary, and the second insurer might, if allowed to supplant complain- 
ant, adjust its losses on a différent basis, so that the damages sufCered 
wbuld be almost impossible of ascertalnment. Held, that in such case, 
though défendant would not be guilty of a tort in breaking its contract, a 
preliminary injunction may be issued to restrain fhe breach. 
[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 306.] 

4. INSTJBANCE ®=»12.5(2) — FlEE Poi.IMES— WHAT IjAW GOVERNS. 

The laws of the state In which an Insurance comyany writes Its policies 
govern the contracts. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 174.] 

5. Insurance ©=5l25(l) — Fibe Insurance — Statutes— Construction. 

Though a contract for the insuring of motor cars was entered into in 
Ohio, a proTision therein waiving the provisions in the policies for can- 
eellation is valid, the insured property not being located in that state; 
Gen. Code Ohio, § 9577, declaring that an Insurance coinpany doing busi- 
ness under the laws of Ohio, which issues policies coverlng property lo- 
cated therein and on such policies reeeives ca.sh payments of premium, 
shall Insert in every policy an obligation to cancel it upon the written 
request of the person insured, only preventing such waiver as to property 
located in Ohio. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 173.] 

6. Insurance ©=385— Fiée Policies— Conditions. 

Gen, St. Conn. 1902, § 3497, fising standard form of poUcy containing 
a caneellation clause but authorizlng the addition to the policy of separate 
slips or riders modifying the terms, permitted a Connectlcut Insurance 
Company which entered into a contract to insure many automobiles, to 
waive the caneellation clauses. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1020-1023.] 

7. Insurance <S=385— Fiée Policies — Cancellation— Agreement. 

Insurance Law, N. T. (Consol. Laws, c. 28) § 122, declaring that any 
corporation or company transacting the business of flre Insurance shall 
cancel any policy upon the request of the insured or his légal représenta- 
tive, does not prevent an Insurance company, insuring motor cars for the 
beneflt of a company engagea In financing the retail sale of such cars on 
crédit which received notes for deferred payments, from entering into an 
agreement waiving the cancellation clauses of the policies; the section 
not afCecting the provision save in so far as it allowed cancellation of the 
policies by the owners of the cars. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1020-1023.] 

In Equity. Bill by the Automobile Insurance Company of Hartford, 
Connecticut, against the Guaranty Securities Corporation and another. 
Preliminary injunction granted. 

Hartwell Cabell, of New York City, for complainant. 

Murray, Prentice & Howland, of New York City (Charles P. How- 
land and Charles F. Quantrell, both of New York City, of counsel), for 
défendant Guaranty Securities Corp. 

AUGUSTUS N. H AND, District Judge. The défendant the Guar- 
anty Securities Company is engaged in the business of financing the 

^=9For otber cases see same topic & KEY-NUMBËR ia ail Key-Numbered Digests & iDdexea 
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sale at retail of automobiles. Their plan consists in the taking over 
of notes of deferred payments and the advancing of money on said 
notes to the dealer who has effected automobile sales. To carry out 
such a plan in a busînesslike way required protection of the automo- 
biles against fire and theft until the purchaser had paid for them, and 
to that end the Guaranty Securities Company of Toledo, Ohio, entered 
into a contract in Ohio with the complainant. This contract, with cer- 
tain amendments, was thereafter continued with the Guaranty Securi- 
ties Corporation, a New York company, which had succeeded to the 
business of the Ohio company. The form of Insurance policy attached 
insured the Guaranty Company and the Commercial Savings Bank & 
Trust Company of Toledo, and its successors in trust as trustées. The 
successor in trust of the Commercial Savings Bank & Trust Company 
of Toledo is the Metropolitan Trust Company of New York, so that 
the contract is now between the complainant, which is a branch of the 
vEtna Insurance Company of Connecticut, the Guaranty Securities Cor- 
poration, a New York company, and the Metropolitan Trust Company, 
as trustée. Under this contract the Guaranty Securities Corporation 
insured automobiles which had been financed by that company. 

The Guaranty Securities Corporation, in order to deal with the notes 
secured by the automobiles, entered into a trust agreement with the 
Metropolitan Trust Company, whereby the latter was to hold the trust 
notes as trustée for the parties interested therein, together with a dupli- 
cafe participation certificate in the insurance furnished by the complain- 
ant; apother certificate being held by the Guaranty Securities Corpora- 
tion covering each automobile. 

The contract of insurance contained an indorsement reading as fol- 
iows: 

"Indorsement. — As evidenced by the Insured's acceptance of this Indorse- 
ment and the policy to which it Is attached, and of which it is made a part, 
it is understood and agreed by ail the parties hereto as follows: • • * 

"(9) That this Insurance contract is wrltten for a perlod of not less thaa 
three years from December 1, 1915, and, In considération of the reduced rates 
of premium at which it is written and of the waiver of conditions T and 'n' 
of the policy as herelnafter provided, that the Guaranty Securities Company 
of Toledo, Ohio, its successors and asslgns and other parties in interest will 
in good faith requlre and undertake to provide coverage herelnunder as re- 
spects ail new automobiles whose sale at retail wltbin said period of not less 
than three years is or shall be wholly or in part financed by them (then fol- 
lows an exception which is not germane to the discussion). 

"(10) That condition 'f of the policy is hereby walved in its entlrety, and 
condition 'n' is hereby walved from December 1, 1915, to December, 1916, ex- 
cept as provided in condition '9' above, but the insurance herein be subject 
otherwlse to ail conditions and stipulations of the policy, except so far as 
same may be at variance with the conditions and provisions of this indorse- 
ment." 

After the foregoing contract was made, différences arose be- 
tween the Guaranty Securities Corporation and the complainant, and 
on January 4, 1917, the Securities Corporation mailed a notice of can- 
cellation of the policy to become effective January I5th. The Securities 
Corporation had also prior to that time notified the complainant that 
it would refuse to recognize the latter's exclusive rights under the con- 
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tract for automobile insurance, and that it had received an ofifer f rom 
the défendant the London & Lancashire Fire Insurance Company, Lim- 
ited, covering automobiles to be financed by the Guaranty Securities 
Corporation, and that it proposed in the future to insure with the I^on- 
don & Lancashire Fire Insurance Company, Limited, and had been 
solicited for said business by the latter. It is quite likely that the gên- 
erai officers of the London & Lancashire Fire Insurance Company, 
Limited, did not know of the contract with the complainant ; but their 
agents who solicited the business and arranged the preliminaries ap- 
parently had full knowledge. 

Upon the foregoing state of facts, the complainant has moved for an 
injunction pendente lite restraining the Guaranty Securities Corpora- 
tion from taking out insurance with other companies and restraining 
the London & Lancashire Fire Insurance Company, Limited, from 
carrying out any arrangement as to insurance with the Securities Cor- 
poration. 

The indorsement attached to the contract for insurance between the 
complainant and the Guaranty Securities Corporation, which I hâve 
quoted above, was made for an adéquate considération, and the only 
questions for this court are: (1) Whether ground appears under any 
circumstances for équitable relief, and (2) whether the agreement of 
insurance can be canceled. 

[1,2] Without fully discussing the authorities submitted by coun- 
sel, it is sufficient to say that the Circuit Court of Appeals of this cir- 
cuit has recently expressed its opinion in the case of American Malt- 
ing Co. V. Keitel, 209 Fed. 351, 359, 126 C. C. A. 277, 285, to the ef- 
fect that it is a tort for A. to persuade B. to break his contract with 
C, and that the fédéral courts hâve in numerous cases issued injunc- 
tions to prevent the breach of contracts even though they were ordi- 
nary business contracts involving no employment, or other distinctly 
Personal relation. Judge Rogers there said: 

"We fail to discover any satlsfactory distinction between an attempt to in- 
duce employés to break a contract of employment and an attempt to induce 
customers to break their business contracts for the purchase or sale of goods." 

See, also, Bitterman v. Louisville & Nashville R. Co., 207 U. S. 205, 
28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693; Dr. Miles Médical 
Co. v. Park & Sons Company, 220 U. S. 373, 31 Sup. Ct. 376, 55 L 
Ed. 502. 

I think it clear that the défendant the London & Lancashire Fire In- 
surance Company, by its agents, knew of the contract of the plaintiff 
to fumish insurance to the Guaranty Securities Corporation, and per- 
suaded the latter company to break it and enter into a contract with it- 
self. It therefore has committed a tort and, if the contract between 
the original parties subsists, should be enjoined. 

[3] The situation of the Guaranty Securities Corporation is some- 
what différent, at least in theory, from that of the London & Lan- 
cashire Fire Insurance Company, Limited. It is very likely true that 
it would commit no tort in breaîcing its contract with the complainant. 
This is certainly so unless by reason of its confédération with the Lon- 
240 F.— 15 
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don & Lancashire Fire Insurance Company, Limited, it might be re- 
garded as a joint tort-feasor, but it should be enjoined from breaking 
any contract like the one under considération (if the same subsists) 
for other reasons. The contract bas attempted to establish a relation 
between the complainant and the Guaranty Securities Corporation 
that, while not personal, is peculiair. The writing of insurance by the 
complainant under the contract involves a multitude of détails and, 
coverjng as it does a period of three years, would doubtless involve a 
great number of adjustments of losses. If the London & Lancashire 
Fire Insurance Company, Limited, be allowed to enter into a similar 
contract, the resuit would be to leave ail of the détails relating to the 
performance of the new contract and the adjustment of losses there- 
under in the hands of the Guaranty Securities Corporation and the 
London & Lancashire Fire Insurance Company, Limited. Moreover, 
the methods of adjustment of losses of the London & Lancashire Fire 
Insurance Company, Limited, might not be the same as those of the 
complainant, so that their profits might not be any certain basis of what 
the complainant would hâve made out of the original contract if it had 
been allowed to perform it. Furthermore, the failure on the part of 
the Guaranty Securities Corporation to insure each car with the com- 
plainant would apparently be a separate breach of the contract upon 
which the complainant might sue if it did not choose to submit to the 
delay and inconvenience of waiting until the three-year contract had 
expired. 

I think the difficulty of proving damages, the multiplicity of litiga- 
tion which would be necessary if the complainant choose to assert its 
rights to recover for each loss, and the embarrassment caused by the 
fact that the possession of ail data as to profits would be in the posses- 
sion of the défendants, are ail justifications for the intervention of a 
court of equity in this case. 

A somewhat similar situation arose in Standard Fashion Co. v. 
Siegel-Cooper Co. and Butterick Publishing Co., 157 N. Y. 60, 51 N. 
E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749. There a demurrer 
to a complaint was interposed. The Siegel-Cooper Company had 
agreed to sell the Standard patterns, and Standard fashion publications 
of the plaintifï for two years, and had contracted not to sell on its 
premises any other' make of paper patterns. The Butterick Publish- 
ing Company, a rival of the plaintiff, had persuaded the Siegel-Cooper 
Company to contract with it and to break its contract with the plain- 
tifï. The New York Court of Appeals there said, per Vann, J., in an 
opinion overruling the demurrer : 

"Contracts which require the performance of varled and continuons acts, 
or the esej-cise of spécial sklll, taste, and judgment, wlll not, as a gênerai 
nile, be enforced by courts of equity, because the exécution of the decree would 
require such constant superlntendence as to make judlcial control a matter 
of extrême difflculty. * » * But, even If, upon a trial of the action, spécifie 
performance of the contract In its entirety were refused as impracticable, still 
the blU should be retained as one permlttlng an injunctlon, in the sound dis- 
crétion of the court, to restrain the défendants from violating the négative 
and severable covenant of the Siegel-Cooper Company that it would not 'sell, 
or allow to be sold on its premises during the duration of this (the) contract 
any other make of paper ijatterns* than those of the plaintiff." 
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The court went on to say that the complaint set forth a situation 
where spécifie performance might be granted, but that it was a matter 
of judicial discrétion for the court after hearing the testimony whether 
the contract between the parties might involve such a complication of 
détails and multiplicity of court orders that spécifie performance ought 
not as a matter of discrétion to be enforced. 

This case considerably resembles a case of unfair compétition. The 
complainant entered into business arrangements with the Guaranty Se- 
curities Corporation involving ail the automobile insurance of the lat- 
ter for three years. A competitor in business, doubtless by offering 
more satisfactory terms, is seeuring this business and inducing the 
breach of the contract vi^ith the complainant. I think the injunction 
prayed for should be granted provided the insurance contract is not at 
an end. 

[4, 5] The contract of insurance appears to bave been made in Ohio. 
îîy section 9577 of the Consolidated Code of Ohio it is provided that : 

"A fire insurance coinpany dolng business under the laws of tbls state whieli 
issue policies of insurance covering property located herein, and on sueli pol- 
icies recelves from the persons insured elther cash payments of premluni, or 
notes subject to assessinent for payment of losses, or notes for the install- 
ments of premlum, shall be required to insert in every poliey so issued an obli- 
gation to cancel it, upon the written request of the person Insured on condi- 
tions as provided in the next foUowIng flve sections." 

The complainant vi'hen writing insurance in Ohio was undoubtedly 
bound by the provisions of the Ohio law affecting the public poliey 
of that State, and it is urged by counsel for défendant that the fore- 
going provisions of the Ohio law make every poliey of insurance where 
that law applies subject to cancellation. If this is so, I hâve little 
doubt that the attempt of the parties to waive the provisions of the pol- 
iey relating to cancellation for the alleged considération of the reduced 
premium provided for in the contract was inoperative. I do not find, 
however, in the provision of the Ohio statute above quoted any at- 
tempt to lay down a gênerai poliey as to contraets made in Ohio even 
by Ohio corporations. The clause quoted apparently limits the re- 
quirements of a cancellation clause to policies covering property located 
in Ohio. 

[6] I hâve examined the statutes of Connecticut, where the com- 
plainant was incorporated, and find that the standard form of poliey, 
whieh contains a cancellation clause and must be used under the Con- 
necticut laws, may contain upon separate slips or riders to be attached 
to the poliey provisions adding to or modifying those contained in the 
poliey. Section 3497, Connecticut General Statutes. 

The waiver by agreement of the parties of the provision of cancel- 
lation would therefore seem to hâve been good under the Connecticut 
law. 

[7] There is a provision in the New York statute whieh is contained 
in section 122 of the Insurance Law and reads as follows: 

"Any corporation, person, company or association transacting the business 
of fire insurance in this state shall caneel any poliey of insurance upon the 
request of the Insured or his légal représentatives, and shall retum to him 
or to such représentative the auiount of premlum paid, less the customary 
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short rate premlum for the espired time of the fuU term for whlch the policy 
has been issued or renewed, notwithstanding anything In the policy to the 
contrary." 

I do not see that this section afïects the provision waiving a cancel- 
lation clause, although it would doubtless rcnder policies written upon 
New York business capable of cancellation at the instance of the in- 
sured. 

Under ail the circumstances, I think a preliniinary injunction should 
be granted upon the filing of a bond to be fixed in the order. 



NULOMOLINB CO, v. STROMEYER. 

(District Court, E. D. Pennsylvania. March 17, 1917.) 

No. 1669 

1. Injunction <S=>151 — Inteelocutoet Injunction — Right to Relief. 

On a motion for an interloeutory Injunction, the question is not what 
relief plaintiff may be able to prove Itself entltled to after final hearing, 
but what relief It is then entltled to in order to malse the anticipated re- 
Uef effective. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 336.] 

2. Injunction iS=»137(1) — Inteklocutoet Injunction — Tbade Seceets. 

In a suit to restrain a rival manufacturer from mailing use of plain- 
tiff's secret processes communicated by a discharged manager, where there 
was a substantial controversy as to whether défendant was uslng any 
secret process, and it appeared that the manager had already divulged 
such secrets as he linew, so that the only relief was compensation for past 
injury, for which défendant was amply responsible flnancially, and pré- 
vention of further use of the secrets, while an injunction would resuit In 
great injury to défendant, an interloeutory injunction will not be granted. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 307.] 

In Equity. Suit by the Nulomoline Company against Julius Stro- 
meyer. On motion for preliminary injunction. Motion denied. 

Léo Levy, of New York City, and Chester N. Farr, Jr., of Phila- 
delphia, Pa., for plaintiff. 

Michael J. Ryan and Reber & Granger, ail of Philadelphia, Pa., for 
défendant. 

DICKINSON, District Judge. [1] As this is a motion for an in- 
terloeutory decree, the question before us is not to what relief the 
plaintiff may be able to prove it is entitled after final hearing, but to 
what it is now entitled in order to make this anticipated relief effective. 
We are in conséquence confronted, not with the situation of the par- 
ties as it will be shown to be when the facts are fully developed, but 
with the situation as it now is. 

[2] From the moving and answering affidavits, and the admissions 
made at the argument, we hâve this situation appearing: Maxwell 
Tausig was in the employ of the plaintiff as the manager of one of its 
departments. To him as such manager was imparted certain con- 

<S=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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fidential information. This included a knowledge of the customers of 
the plaintiff and of its processes of manufacture. The manager left 
the employ of plaintiffs, following a discharge. He was accused by 
the plaintiff of making improper and unfair use of the confiidentiaî 
information he had secured, and with making away with the property 
of the plaintiff by using and selling to others to be ustd the secret 
processes of manufacture belonging to plaintiff. This conduct of the 
former manager was not only a violation of the obligations he had 
assumed in his trust relations with the plaintiff, but was aiso a viola- 
tion of the contractual obligations he had entered into, because he 
was divulging secrets which he had agreed not to divulge. Thèse ac- 
cusations against Tausig were voiced in a bill in equity against him, 
and the défendant was enjoined by decree of the Suprême Court of 
New York from a continuance of the acts of which plaintiff had com- 
plained. The cause is still pending on appeal to the Court of Appeals 
from the decree entered. The accusation against this défendant is 
that he bas conspired with Tausig to hâve done for the défendant'» 
benefit the very things within this district which Tausig has been en- 
joined from doing by the New York court. The présent bill was filed, 
and we are asked to enjoin, before the facts are determined, the prés- 
ent défendant. The logic of the bill is that the défendant should be 
enjoined from conspiring with Tausig to hâve done by Tausig for 
the defendant's benefit the things which Tausig has been enjoined from 
doing. 

An answer has been filed, full and responsive, denying ail the perti- 
nent averments of the bill. It meets the averment of the appropria- 
tion of the property of the plaintiff by the opposing averment that the 
plaintiff has no secret processes, and in conséquence no property right 
in any process, and that if it had processes which it has used the de- 
fendant has not appropriated them. On the contrary, the averment of 
the answer is that the plaintiff and défendant hâve each for years been 
engaged in the manufacture of inverted sugars ; that there is neither 
mystery nor secrecy in such manufacture ; that the processes by which 
the product is turned out are well known to chemists and to those 
concerned with either the manufacture or the trade in such products, 
and that the relations between the défendant and Tausig are simply 
those between a manufacturer and a broker, and that Tausig is doing 
nothing for the défendant more than making the effort to sell for the 
défendant his make of product made by his processes and not those 
of the plaintiff. The averments of the answer are fuUy supported by 
the answering affidavits. 

The real issue raised by the reply affidavits is the truth of the aver- 
ments of the answer. The real complaint of the plaintiff is this: We 
hâve a process which is ours. We hâve customers who hâve been 
supplied for years with our product. They are satisfied with what we 
hâve supplied them, and will accept no others. Other manufacturer;!, 
including this défendant, who are our competitors, are not able to 
sell to thèse customers any make of product except ours. Some of 
thèse customers take one kind of our product ; others take a différent 
kind. The injury done us is this: Tausig knows our trade, knows the 
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Spécial product which we supply to each customer, and knows the 
process by which we make each kind of product — our trade secrets. 
Défendant and Tausig hâve entered into a conspiracy to our hurt, in 
furtherance of which Tausig is to give to défendant the name of our 
customer, inform the défendant just what spécial kind of product the 
customer has been getting from us, tell the défendant how to make 
it, by informing him how we make it, so that the défendant can thus 
imitate our product and Tausig sell it to our customer. The things 
they hâve thus conspired to do they are now engaged in doing. Such 
form of compétition, dépendent upon such methods, is unfair and 
inéquitable, and we ask to be protected by injunction. We know the 
défendant dénies this, and we admit that, if he has not changed his 
make of product and gone over to our make, we hâve no légal ground 
of complaint; but we show the court by the correspondence between 
the défendant and Tausig the plain admission by both of them that 
this is what they are doing in the face of the déniai. 

The rejoinder is that the défendant has no concern with the litiga- 
tion between Tausig and the plaintifï. The merits of that will be de- 
termined when a final adjudication is reached. Défendant was mak- 
ing his product years before he knew of Tausig. He was not to be 
told by Tausig how to make invert sugar. Whatever Tausig told him 
about the best processes he already knew. It made no change either 
in his processes or product, and he continued to sell what he had be- 
fore been selling. The correspondence referred to was voluntarily 
disclosed by the défendant, because he had nothing to hide. Full and 
free opportunity was given the plaintiff to go over the defendant's 
plant, examine his formulae and records and ail his methods of manu- 
facture, because ail such formulae and methods were already well 
known to the trade, and there were no trade secrets in the business 
to be protected. It will thus be seen that the right which plaintiff in- 
vokes turns upon a question of fact, which is not only in controversy, 
but is the subject of substantial dispute, and far from being merely 
colorable. The defendant's side of the controversy is supported by 
the testimony of witnesses who are at least apparently disinterested. 
He is also at least apparently abundantly responsible, and answerable 
to any decree the plaintiff may secure. The judgment of any one upon 
this essential fact is bound to be held in abeyance until a full hearing 
can be had upon it. 

The question before us is whether the finding, which will after 
final hearing be made, should now be forecasted or anticipated. It is 
not unlike the somewhat analogous question which is presented to a 
court when it is to be determined whether a litigant is of right en- 
titled to summary or plenary process. A contrast of the relative dan- 
ger of doinp' harm by granting or withholding the preliminary relief 
asked for is invited. As against a responsible défendant, the plaintiff 
would seem to hâve ample protection in the relief which can be grant- 
ed on final decree. To interfère now with the business of the défend- 
ant by a decree which may turn out to be unwarranted would do him 
an in jury for which the court could on final decree give him no adé- 
quate redress. On the plaintiff's own showing there is no disclosure 
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of real or alleged trade secrets, which are likely to be made, which 
hâve not already been made, and no injury to plaintiff which cannot 
as well be redressed after final hearing as now. The complaint is es- 
sentially of harm donc. That which belongs to the future would in- 
crease only the amount of the money award, which the plaintiff will 
secure if one is awarded. If this view of the situation should alter, 
the remedy is open to the plaintiff to apply at any time for a restrain- 
ing order, should the exigency arise. 

The présent motion for a preliminary injunction is denied. We fol- 
low the accepted rule in neither expressing nor reaching a conclusion 
upon the facts in dispute. There is further no conflict between the 
conclusion now reached and the findings of the New York court. The 
issue there was between the plaintiff and Tausig, and it was there ad- 
judicated that Tausig was disclosing trade secrets. The issue hère is 
between the plaintiff and the présent défendant. The essential fact 
in issue is whether the défendant is using the private processes of the 
plaintiff. Proof that Tausig disclosed them is no proof that défend- 
ant used them, and if défendant has made no change in his product he 
has done no légal injury by such manufacture to the plaintiff, even if 
it be true the products are identical. 



SOLOMON V. PENNSYLVANIA R. CO. 

(District Court, B. D. New York. March 16, 1917.) 

RsaiovAi. OF Causes ®=>79(6) — Time fob Peoceedinqs — Stipulation — Es- 
TENDiNG Time to Answe». 

TJnder Judicial Code (Act March 3, 1911, c. 231) § 29, 36 Stat. 1095 
(Comp. St. 1913, p. 1011), requirlng a pétition for removal to be flled at 
the time, or at any time before, the défendant is required by the laws of 
the State, or the rule of the state court, to answer or plead to the 
déclaration or complaint of the plaintiff, a stipulation by plaintiff ex- 
tending defendant's time to answer, but refusing to extend the time to 
demur or otherwise 'plead, flled after the time to answer or plead had ex- 
pired, does not extend the time to remove the cause, especially where de- 
fendant had the removal papers in its possession before, but did not flle 
them until after, the expiration of tirae to remove. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 144.] 

At Law. Action by David Solomon against the Pennsylvania Rail- 
road Company. On motion to remand to the state court. Motion 
granted. 

Hardin & Hess, of New York City (Jérôme S. Hess and Harold B. 
Elgar, both of New York City, of counsel), for plaintiff. 

White & Case, of New York City (Howard C. Reid, of New York 
City, of counsel), for défendant. 

CHATFIELD, District Judge. A motion has been made to remand 
this action to the state court upon a claim that the removal proceedings 
were not instituted until after expiration of the time provided for re- 

@=;9For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexe* 
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moval by section 29 of the Judicial Code. The provision in question 
is as follows : 

"Whenever any party entitled to remove any suit • ♦ • may désire to 
remove such suit, • * * he may make and file a. pétition, duly verifled, in 
such suit in such state court at the time, or any time before the défendant is 
required by the laws of the state or the rule of the state court In which such 
suit is brought to answer or plead to the déclaration or complaint of the 
plalntlff, for the removal of such suit Into the District Court to be held in 
the district where such suit is pending," etc. 

In the case of Russell v. Harriman Land Co. (C. C.) 145 Fed. 745, it 
was held that, if the time to "answer or plead" has been extended, a 
pétition to remove may be filed before the expiration of the extended 
time. In that case the extension was accomplished by a stipulation 
providing for an absolute stay, which was, by the terms of the stipula- 
tion, not to be counted as a part of the time elapsing in the litigation. 
The court therein referred to the case of Mayer v. Ft. Worth & D. C. 
R. Co. (C. C.) 93 Fed. 601, in which a written stipulation to extend de- 
îfendant's time was held sufficient, even without order of the state 
•court, and also to the case of Groton Bridge & Mfg. Co. v. American 
Bridge Co. (C. C.) 137 Fed. 284, in which a written stipulation extend- 
ing the time to answer or plead was held to extend the time within 
which removal could be demanded. 

In the présent case, service was made upon the défendant on the 
lOth day of November, 1916. Upon the 27th day of November, an 
extension in writing was obtained by the défendant to the 20th day of 
December, of time "to answer, plead or make any motion." The New 
York Code of Civil Procédure provides, in section 487, as follows : 

"The only pleadlng, on the part of the défendant, is either a démarrer or 
an answer." 

"Demurrer" includes objections to jurisdiction. But an objection 
to jurisdiction, which is not waived by proceeding with the action, may 
be raised at any time upon the face of the record, and other applica- 
tions in the way of motions are possible, which 'are therefore usually 
covered, in New York practice, by the words "answer, plead, or other- 
wise move." This would include an application for further extension 
of time, which according to the court rule must be made upon two 
days' notice, unless it is ordered upon written stipulation. 

Under the circumstances outlined above, the défendant waited until 
the last day of its extended time, viz. the 20th day of December, before 
seeking further extension. Failure to get in communication with the 
plaintiff's attorney compelled delay until the following morning, when 
the plaintiff's attorney stipulated that the défendant should hâve 20 
days' further time to "answer," but struck out the words "demur or 
otherwise plead." This reinstated the défendant so far as the inter- 
position of an answer was concerned and opened, to that extent, the 
default which had occurred upon the preceding day. But if such stip- 
ulation had not been signed, the défendant would hâve been compelled 
to appear in the state court and ask for an opening of the default, 
which would probably hâve been granted upon terms. Such relief 
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would have required an answer or défense in the state court, and an ap- 
plication to remove could not have been made. 

The plaintiff had, upon December 21, 1916, the power to open the de- 
fault and consent to reinstatement of the defendant's time, suçh that 
the défendant could still remove the case; but this the plaintifï did 
not do. He signed, instead, a limited stipulation granting merely time 
to "answer"; that is, to put in a défense in the state court, such as a 
gênerai déniai, affirmative défense, or counterclaim. On such a stipu- 
lation, even if we assume that the default was opened thereby, the pow- 
er to remove was lost. 

The cases cited above have no bearing upon the distinction be- 
tween the word "answer" and the words "or plead." In the case of 
Martin v. Baltimore & Ohio Railroad Co., 151 U. S. 673, 14 Sup. Ct. 
533, 38 L. Ed. 311, a pétition for removal was "fîled at or before the 
time at which the défendant was required by the laws of the state to 
answer or plead to the merits of the case, but after the time at which he 
was required to plead to the jurisdiction of the court, or in abatement 
of the writ." The Suprême Court of the United States held that, as 
the pétition for the removal of this case into the Circuit Court of the 
United States was not filed in the state court within the time mentioned 
in the act of Congress, motion to remand should be granted, and cases 
are cited showing that the privilège of removal has been restricted by 
the acts of Congress. In Williams v. Wilson Fruit Co. (D. C.) 222 
Fed. 467, an extension of time, based upon an implied stipulation thaf: 
no motion for removal should be made, was held to prevent removal: 
into the United States court. 

In the case at bar the pétition for removal was accompanied by a 
bond of a surety company, which was signed and executed by the 
surety company upon the 15th day of December, 1916. It was executed 
by the défendant, together with the pétition for removal, in Philadeî- 
phia, upon the 20th day of December, 1916, and the certificate of the 
prothonotary was attached upon the 21st day of December, 1916. It 
was evidently within the jurisdiction of the Suprême Court of New 
York, in the county of Richmond, and was ready for use, upon^ the 
23d day of December, 1916, but was not fîled until after the hearing ofi 
a motion upon the 28th day of December, 1916. 

It is évident, therefore, that the défendant undertook to remove the 
case within the time in which that could have been donc as a matter of 
right, and that through its own delay it did not file the removal 
papers until after the plaintifï had obtained the right to refuse its 
consent to such removal and after such consent was necessar}'. Under 
thèse circumstances the provisions of section 37 of the Judicial Code 
(Comp. St. 1913, § 1Q19) require a dismissal of the suit or its remand, 
as "justice may require." 

There is no ground shown for dismissal of the action, and remand is 
the proper remedy. Motion granted. 
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TJNITED STATES v. FONG ON. 
(District Court, S. D. New York. April 18, 1916.) 

AiiENS <8=5>32(8) — Chinese — Deportatioi*. 

In a proeeeding for the déportation of a Chinese person, évidence held 
sufflcient, uader Act May 5, 1892', c. 60, § 3, 27 Stat. 25 (Comp. St. 1913, § 
4317), declarlng that a Cliinese person or person of Cliinese descent, ar- 
rested under tlie provision of tlie act, sliall be adjudged to be unlawfully 
within tlie United States, uniess he shall establish by affirmative proof hld 
lawful right to remaln in the United States, to establish defendant's 
citizenship and right to remain in the United States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84.] 

At Law. Proeeeding by the United States for the déportation of 
Fong On. Order of commissioner, authorizing déportation, reversed, 
and défendant discharged. 

Edwin M. Stanton, of New York City, for the United States. 
John N. Boyle, of New York City, for défendant. 

LEARNED HAND, District Judge. Section 3, Act May S, 1892 (27 
Stat. 25, c. 60 [Comp. St. 1913, § 4317]) being valid (Chin Bak Kan 
V. U. S., 186 U. S. 193, 200, 22 Sup. Ct. 891. 46 L. Ed. 1121), the 
sole question is whether Fong On has made out his case. The arrest, 
though made under section 6 (Comp. St. 1913, §■ 4320), certainly can- 
not stand under that section, because there is no reason to hold him 
as a laborer, and his âge in any case prevents his coming within that 
provision. The question, therefore, is whether he and his witness 
should be believed. 

Of corroboration there is not much, except his understanding of 
English and his ability to read and write it, in which he shows a 
facility which présupposes long résidence in the country. I can hardly 
agrée with the commissioner that he does not testify as much as any 
one can that he was born in San Francisco. He does say categorically 
that he was born there, and could say no more. Of course, he could 
predicate this only upon hearsay, and I think that there was no need, 
uniess he was asked, to say that his father or his mother had told 
him so ; that must be presupposed. Fong Loy's corroboration contains 
nothing suspicious that I can see, except this: He says that he had 
known Fong On since he was a baby, 15 or 16 years ago ; that he re- 
membered his father's holding him on his arm. Now Fong On was 
10 years old 16 years ago, hardly a baby. On the other hand, Fong 
On said he had known Fong Loy since he was born, which must be 
taken to mean for so long as he could remember, which would gen- 
erally be from the time he was about 6 years old. As Fong Loy knew 
Fong On's proper âge, logical consistency would require us to suppose 
that he thought a boy of 10 was a baby, and Fong On must be under- 
stood as saying that he could not remember back of the âge of 10. 
Both of thèse facts are unlikely. However, I think it unreasonable 
to take lapse of time too literally; his recollection of Fong On as 
being a baby carried by his father is more apt to be true. We ought 
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not to press too much a statement such as "about 15 or 16 years." 
We should not do so in an ordinary case. 

Except for this, the case would really be devoid of much question, 
if the défendant and his witness were not Chinamen. The temptation 
to claim citizenship is very great, no doubt, and absolute certainty I 
do not think the case admits of ; but I must give some credence to 
the testimony of men who, so far as one can see, hâve the usual ear- 
niarks of veracity under the circumstances. If they were Italians, or 
Irish, or Germans, or Jews, no one would very seriously assert that 
I ought with justice to disregard their testimony, even where they 
had the burden of proof. I do not know, and surely I ought not to 
assume, that Chinamen are less likely to speak the truth than any one 
else. Until there is some authoritative requirement to tlae contrary, I 
ought not to hâve any preconceived notions about it. 

Order reversed; défendant discharged. 



UNITED STATES v. MANUFACTURING APPARATUS, OLEOMARGA- 
RINE, AND RAW MATERIALS OF WESTERN OLEOMARGARINE CO. 

(District Court, D. Colorado. May 19, 1916.) 

No. 6455. 

JuDaMENT <S=>559 — Bar — Ckiminal Pbosecution — Oleomaegarihe Act — 
Fraud by Manufacturée — Proceeding pob Forfeitube. 

The crlmlnal proseeutlon of a stoolsholder and dlrector of a corporation 
under Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (Comp. St. 1913, § 6229), 
for defrauding the United States of the tax on oleomargarlne resulting 
in an acquittai, is not a bar to a subséquent proceeding under sald sectloa 
for the forfeiture of the oleomargarlne and the manufaeturing apparatus 
and raw materials for Its manufacture owned by the corporation based 
upon the same alleged offense. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1077, 1078.] 

Information of libel by the United States against manufaeturing 
apparatus, oleomargarine, and raw materials of the Western Oleomar- 
garlne Company. On demurrer to spécial plea. Demurrer sustained. 

H. B. Tedrow, U. S. Dist. Atty., and Otto Bock, Asst. Dist. Atty., 
both of Denver, Colo. 

Wm. H. Dickson, Smith, Brock & Ferguson, and Jno. P. Akolt, ail 
of Denver, Colo., for défendant. 

LEWIS, District Judge. This is an action in rem for the forfeiture 
of oleomargarine and manufaeturing apparatus used in the alleged 
violation of the Acts relating to internai revenue (Act August 2, 1886, 
24 Stat. 212, § 17). The information of libel allèges that the unlaw- 
ful business was being carried on by the Western Oleomargarine Com- 
pany, a corporation. 

The second défense of the answer sets up a spécial plea, in that John 
R. Handy and Albert H. Flood were stockholders, oiticers and direc- 

®=>For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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tors of the corporation at the time of the alleged unlawful acts, that 
they were indicted for a criminal violation of the same section of 
the Act, there was a nol. pros. as to Handy, trial and acquittai of 
Flood, and that the offense charged in the indictment is the identical 
offense that is attempted to be charged by the libel against the cor- 
poration, and that the évidence necessary to sustain the libel will con- 
sist of the same facts vi^hich were adduced in évidence in the trial of 
-Flood ; and thus the criminal prosecution is plead as a bar. 

Flood and Handy are not parties to this proceeding and hâve not 
appeared, but the answer containing the spécial plea is set up by the 
^tna Accident & Liability Company, it having become surety on the 
delivery bond for the return of the oleomargarine and manufacturing 
apparatus after they had been seized by the Collector of Internai 
Revenue. 

To the spécial plea thus set up by the Accident & Liability Company 
the district attomey has entered a demurrer. Counsel wrho interposed 
the plea rely chiefly on United States v. One Distillery (D. C.) 43 Fed. 
846, to sustain its sufficiency ; and it must be conceded that the hold- 
ing in that case is that way — it being there held that a stockholder in 
the claimant company cornes within the principle announced in Coffey 
v. U. S., 116 U. S. 445, 6 Sup. Ct. 437, 29 L. Ed. 684. I am not dis- 
posed to carry the principle announced in the Coffey Case that far. 
Judge Morrow in U. S. v. Olsen (D. C.) 57 Fed. 579, expressed a 
doubt whether the opinion in 43 Fed. 846, should be applied in prin- 
ciple beyond the particular facts there involved which are quite unlike 
those in hand. In the Coffey Case he was the défendant in the crim- 
inal prosecution and also claimant. Likewise, in U. S. v. Rosenthal, 
174 Fed. 652, 98 C. C. A. 406; U. S. v. Seattle B. & M. Co. (D. C.) 
135 Fed. 597. 

The Western Oleomargarine Company, claimant, was not put in, 
jeopardy by the prosecution of Flood. The issue involved in that 
prosecution was not one under which the claimant could hâve been 
punished or its property taken. It was only the punishment of Flood 
and the taking of his property that could hâve been reached under 
that issue, and its final détermination constitutes a bar only in his 
Ijehalf. United States v. A Lot of Precious Stones & Jewelry, 134 
Fed. 61, 68 C. C. A. 1; Stone v. U. S., 167 U. S. 184, 17 Sup. Ct. 
778, 42 L. Ed. 127; United States v. Three Copper Stills (D. C.) 47 
Fed. 495; United States v. Olsen, supra; Coffey v. United States, 
supra. 

The plea is bad and the demurrer must be sustained. 

It is so ordered. 
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YATES CENTER NAT. BANK f. LAUBER. 
(District Court, D. Kansas, Third Division. March 25. 1915.) 

No. 187. 

BiLM AND Notes c^=i>106— Considération— Leqalitt—Fbaud. 

Where, to enable bank officiais to conceal the true flnandal condition 
of the bank, défendant wlthout considération executed bis note payable to 
the bank to be held by it In Heu of worthless notes, It belng agreed that 
defendant's note mlght be dlscharged by a retuvn of the worthless notes 
then delivered to défendant, the transaction Is fraudaient, and the note is 
unenforceable in the hands of the bank. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 219, 225- 
232.] 

At Law. Action by the Yates Center National Bank against W. H. 
Lauber. Judgment for défendant. 

Altes H. Campbell, of lola, Kan., for plaintifï. 
George R. Stephenson, of Yates Center, Kan., and F. J. Oyler, of 
lola, Kan., for défendant. 

POLLOCK, District Judge. This is an action by the Yates Center 
National Bank, a national banking association, now insolvent and in 
the hands of a receiver, to recover the contents of a promissory note 
made by défendant to the bank in amount of $5,300. 

From the évidence it is seen no considération moved from the bank 
to défendant for the making of the note in controversy. On the con- 
trary, it clearly appears there were in the bank certain worthless notes 
made by one W. G. Toedman and his wife; that said notes were 
turned over to défendant in pursuance of the foUowing agreement: 

"Yates Center, Kansas, October 4, 1913. 
"It is hereby agreed by the Yates Center National Bank of Yates Center, 
Kansas, that notes of W. G. Toedman and Pauline Toedman, his wlfe, aniount- 
Ing to five thousand three hundred dollars ($5,300), are to be accepted as In 
fuU payment of the note of W. H. Lauber for five thousand three hundred 
dollars ($5,300), dated October 1, 1913, due November 1, 1013, and that the 
Yates Center National Bank Is to hâve no recourse against the sald W. H. Lau- 
ber in payinent of his sald note except of W. G. Toedman and Pauline Toedman 
above mentloned, sald notes being described as foUows : No. 4420, dated Aug 
12, 1913, $800, due Nov. 11, 1913. No. 44<384, dated Sept. 5, 1913, due Dec. 4, 
1913, No. 44685, dated Sept. 9, 1913, $1,000, due Dec. 8, 1913. No. 44788, dated 
Sept. 5, 1913, $1,500, due Dec. 4, 1913. Total $5,300. The Yates Center Na- 
tional Bank, Yates Center, Kansas, by C. G. Ricker, Président." 

The purpose of the transaction was to assist the président and gên- 
erai managing ofïicer of the bank by concealing its true financial con- 
dition. While the arrangement was at the earnest solicitation of the 
bank, yet it is beyond the credulity of man to believe ail parties con- 
nected therewith were not aware of its actual purpose, for the natural, 
necessary, and inévitable resuit of such a scheme as thèse writings por- 
tray was to accomplish the very resuit desired by Ricker as président 
and managing officer of the bank. 

<g=>For other cases see same topic & KBY-NUMBBR In ail Key-Numberefl Dlgests & Indexes 
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It follows, however much of reluctance one may hâve in permitting 
the maker of the note in controversy to escape payment, yet the illegal- 
ity of the entire matter so clearly appears as to prevent a court of jus- 
tice from affording any relief based thereon. In this regard the case 
is on a par with Cutler, Receiver, v. Fry (D. C.) 240 Fed. 238, this day 
determined. 

It follows judgment must go for the défendant. 

It is so ordered. 



COTLBR y. FRT. 
(District Court, D. Kansas, Third Division. March 25, 1915.) 

No. 163. 

1. Banks and Banking <S=>287(1) — Receivers— Rights cf. 

A receiver of tlie assets of an Insolvent banlt bas no greater right In 
obligations payable to the bank than the bank Itself. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1126, 
1127.] 

2. Biixs AND Notes <s=3l06— Actions— Illégal Transaction. 

A note, executed by défendant for accommodation and wlthout consid- 
ération to enable bank officiais to conceal thelr défalcations from deposi- 
tors and governmental inspectors, is tainted vi^lth fraud ; so, the rlghts 
of no Innocent purchaser for value having Intervened, it cannot be enforc- 
ed by the bank or Its receiver, though the transaction was such that de- 
fendant must hâve known that the purpose of the note was to conceal the 
bank's flnaneial condition. 

[Ed. Note.— Por other cases, see Bllls and Notes, Cent. Dlg, |§ 219, 225- 
232.] 

At Law. Action by Alexis C. Cutler against Dan F. Fry. Judg- 
ment for défendant. 

Altes H. Campbell, of lola, Kan., for plaintiff. 
Ewing, Gard & Gard, of lola, Kan., for défendant. 

POLLOCK, District Judge. This is an action brought by the re- 
ceiver of the Yates Center National Bank, an insolvent national bank- 
ing association, to recover from défendant the amount of a promis- 
sory note made by him to the bank, October 7, 1913, for $2,500. 

It is clear from tlie évidence produced on the trial there was no 
considération whatever for the making of this note. On the contrary, 
défendant was induced to make it solely as an accommodation to the 
bank at the earnest solicitation of its président and gênerai managing 
officer, C. G. Ricker; the purpose on the part of that officiai of the 
bank evidently being to assist liim in concealing his défalcations in the 
bank. Not only does the want of considération for the making of the 
note appear from paroi évidence received at the trial, but contempo- 
raneously with the making of the note in controversy the bank, through 
its président and managing officer, Ricker, executed and delivered to 
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défendant the following instrument in writing, which clearly shows the 
utter want of good f aith in the entire transaction : 

"Yates Center, Kansas, October 7, 1913. 
"It Is hereby agreed by the Yates Center National Bank of Yates Center, 
Kansas, that a note of O. G. Rlcker amounting to tvventy-flve hundred dollars 
<$2.500) is to be accepted as in full payment of a note of Dan J. Fry for twen- 
ty-flve hundred dollars ($2,500) dated October 7, 1913, due on or before nlnety 
days after date, and that the Yates Center National Bank is to hâve no re- 
course against the said Dan J. Fry in payment of bis said note above men- 
tioned except the note of C. G. Rleker also abave mentioned. 

"The Yates Center National Bank, 
"By O. G. Rlcker, Président." 

[1,2] The défense of utter want of considération for the making 
of the note being thus estabUshed, it is clear judgment must go for de- 
fendant unless, as contended by plaintifif, the very truth of the trans- 
action, as stated, in its necessary resuit, tends to work such a f raud on 
the creditors of the bank represented by the receiver as of right should 
preclude défendant f rom proving the fraudulent character of the trans- 
action. In support of this proposition, the case of Pauly v. O'Brien 
(C. C.) 69 Fed. 460, is cited and reUed upon, in which it is said; 

"If, however, thIs was not really the case, but that. In truth, the transac- 
tion was a m'ere trick to make it appear to the government and to the credi- 
tors and stockholders of the bank that It had a valuaWe note when In fact it 
did not bave one, the resuit must be the same, for, when parties employ légal 
instruments of an obligatory character for fraudulent and deceltful purposes, 
it Is Sound reason, as well as pure justice, to leave him bound who bas bound 
liimself. It will never do for the courts to hold that the ofBcers of a bank, by 
the connivance of a third party, can glve to it the semblance of solidity and 
security, aud, when its insolvency is disclosed, that the third party can es- 
cape the conséquences of his fraudulent act. Undoubtedly, the transaction in 
question originated with the offlcers of the bank, but to it the défendant be- 
eame a wllling party. It would requlre more credulity than I possess to be- 
lleve that the défendant, when his brother, who was the bookkeeper of the 
bank, came to him with the proposition of its vice président, in its every 
suggestion and essence deceptive and fraudulent, did not know its true char- 
acter and purpose. So far as appears, Naylor was a total stranger to him. 
Why should. he exécute his note to take up the note of Naylor? What moved 
him to do it, except to enable the offlcers of the bank to supplant the overdue 
note of >'aylor with a live note, which he now insists was without considéra- 
tion and purely voluntary, but which enabled the bank officers to make a de- 
ceptive, and therefore fraudulent, showing of assets? Obviously, nothing. 
There wlU be judgment for the plaintlfC for the amount due upon the note 
sued upon, according to its terms, with costs." 

However, the rights of the receiver of the bank to recover on the 
note in question rise no higher than the rights of the bank had insol- 
vency not intervened. There can be no doubt, had the note in ques- 
tion corne into the hands of an innocent holder for value before its 
maturity, in such hands it would be enforceable regardless of the sepa- 
rate contemporaneous agreement, but in the hands of the original 
paj'ee, or its receiver, as is this case, both the note and the contempo- 
raneous agreement constituted the entire contract between the parties, 
and, when the agreement thus formed is presented, the illegality of the 
whole matter so clearly appears the court will leave the parties where 
it finds them by refusing ail relief. Rankin v. City National Bank, 208 
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U. S. 541, 28 Sup. Ct. 346, 52 L. Ed. 610; McMullen v. Hoffman, 174 
U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 1117; same case, below, Hoffman 
Y. McMullen, 83 Fed. 372, 28 C. C. A. 178, 45 L. R. A. 410. 

It follows judgment must enter in favor of défendant for costs. 

It is so ordered. 



YATES CENTER NAT. BANK v. SCHAEDa 

(District Court, D. Kansas. Mardi 25, 1915.) 

BiLLS AND Notes ©=>106 — Legality of Oonsideeation. 

A note, executed without considération pursuant to a scheme of the 
président of a banlj to enable him to conceal tis défalcations and tlie 
banli's true condition, belng tainted witli lllegality, cannot be enforced by 
tbe banlc. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 219, 225- 
232.] 

At Law. Action by the Yates Center National Bank, by and to the 
use of its receiver, against Ferdinand Schaede. Judgment for défend- 
ant. 

Affirmed 240 Fed. 241, C. C. A. . 

Altes H. Campbell, of lola, Kan., for plaintiff. 
George R. Stephenson, of Yates Center, Kan., and P. J. Oyler, of 
[ola, Kan., for défendant. 

POLLOCK, District Judge. This is an action by plaintiff, an in- 
solvent national banking association, now in the hands of a receiver, 
to recover from défendant the contents of a promissory note for the 
sum of $1,500 made by the défendant to the bank. The note in con- 
troversy is one of a séries of renewal notes made by défendant at the 
solicitation of the président and gênerai managing officer of the bank. 
It is the fîrst of a séries of like transactions engaged in by the prési- 
dent of the bank to conceal his défalcations in the bank, and the true 
hnancial condition of the bank, with paper apparently good, but in fact 
obtained without considération, for the purpose of deceiving the Comp- 
troller of the Currency or those whose duty it was to examine into the 
affairs of the bank, by giving it a false appearance of solvency. 

The défense interposed is want of considération, Not only is this 
défense made out, but it further appears that the whole transaction, 
from the malcing of the original note to the renewal in controversy, 
was without considération, and in pursuance of the illégal and crim- 
inal design of the président of the bank. Such state of facts public 
policy and good morals alike condemn, and courts refuse to enforce. 
This case differs in degree only from that of plaintiff against Lauber (D. 
C.) 240 Fed. 237, and Cutler, Receiver, v. Fry (D. C.) 240 Fed. 238, 
this day determined. 

It follows judgment must go for the défendant. 
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TATES CENTER NAT. BANK v. SCHABDB. 

(Circuit Court of Appeals, Eighth Circuit. September 13, 1916.) 

No. 4620. 

In Errer to the District Court of tlie United States for the District of Kan- 
sas. 

Action by ttie Yates Center National Bank, by and through and for the use 
and beneflt of A. H. GlUis, as Its recelver, agalust Ferdinand Schaede. ïhere 
was a judgment for défendant (240 Fed. 240), and plaintifl: brlngs error. Af- 
firmed. 

Altes H. Campbell, of lola, Kan., for plalntiff in error. 
George R. Stephenson, of Yates Center, ICan., and F. J. Oyler, of lola, Ifan., 
for défendant in error. 

PER CURIAM. Afflrmed, with costs, without a written opinion. 



EWING V. L'NITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. February 15, 1917. On Pétition for 
Rehearing, April 14, 1017.) 

No. 2887. 

1. Bail <s=»55 — "Recognizance" — "Bail Bond." 

While the purpose of a recognizance and a bail bond Is the sanie, a 
"recognizance" is an obligation of record entered into before some court 
of record, and need not be signcd by the principal or the surety, while 
a "bail bond," is signed by the parties ; the considération belng the 
release of one aiccused from custody. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. §§ 213-224, 22S-23S. 
246-253. 

For other définitions, see Words and Phrases, ITlrst and Second Séries. 
Bail Bond ; Recognizance.] 

2. Bail <3=>47 — Admissio.n to Bail — Duty of Judge. 

Before an offeuder can be admitted to bail, the judge must détermine 
the offense is bailable, fix the penalty of the bond, and approve the surety, 
or see that such approval is provided for; and it is suilicient that the 
judge, when informed by the deputy clerk that accuseil deslred admission 
to bail and offered as surety an attorney well Unown to the judge, fix the 
amount and direct approval of the bond. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 1G5-1S3, 257.] 

3. Bail ©=47 — Bail Bond — Jurisdictional Facts. 

Before there can be recoveiy on a bail bond, it must appear that the 
offender was bailed by one qualifled to admit to bail. 

[Ed. Note. — For other cases, see Bail, Cent. Dlg. §§ 165-183, 257.] 

4. Bail <S=347— Admission to Bail — Auitiobitt of Court. 

Rev. St. §§ 1014, 1015 (Corap. St. Ann. 1916, §§ 1674, 1679), declaring 
that an offender may be bailed by any justice or judge of the United 
States, or by any commissioner of a Circuit Court to bike bail, etc., agree- 
ably to the usual mode of process against offenders in such state, etc., are 
as to District Courts déclarative of the inhérent common-law power ot 
such courts to admit olïenders to bail. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. §§ 165-183, 257.] 

®:=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
240 F.— 16 
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-". Bail ©=)60 — ^Bail Bond — Suiticienct. 

Shannon's Code Tenn. § 7116, déclares that a bail bond may be taken 
eut of court, In whlch case It must be slgned by the défendant and at least 
two sureties, approved by the magistrate or officer ; while section 7118 
provides tliat tlie undertaking may be given in open court and entered 
011 the minutes. Section 7119 provides tbat every bond or recognizance 
deemed good or valid as a common-law bond shall be a good statutory 
bond, and no défense to any action or sclre faelas prosecuted to enforce 
such bond shall be available, unless It would be a légal aud valid défense 
to a suit at common law upon the same ; while sections 7125, 7126, respec- 
tively déclare tbat a bail bond Is not discharged for want of qualifica- 
tions required by law, and that the undertaking shall be returned to the 
court havlng cognizance of the offense, wlth the other papers,. if any. A 
bail bond given in the Fédéral District Court for Tennessee reclted that the 
principal and surety acknowledged themselves indebted to the United 
States in the sum of $2,000, to be levied of their proper goods and chat- 
tels, lands and tenements, but to be void if the principal should make hls 
Personal appearance before the District Court, etc., and was duly slgned 
by the principal and surety. The bond further reclted that it was slgned, 
sealed, acknowledged before, and approved by the deputy clerk. Meld, 
that the bail bond, the judge of the District Court havlng fixed the 
amount and directed approval, was sufficient under the Tennessee stntutes, 
contalning ail the éléments of a common-law bond, though not taken in 
open court, and though signed by only one surety. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 225-227.] 

6. Baii, <S=>82 — Recognizance — Debt. 

A recognizance or bail bond may be enforced by scire facias or civil 
action; debt lylng on the recognizance. 

[Ed. Note.— For other cases, see Bail, Cent Dig. § 372.] 

7. Bail <g:;:=8&(3) — Bail Bond — Scire Facias. 

A writ of scire facias is considered both as process and a déclaration, 
and informalities vvhich may be taken advantage of by demurrer can be 
cured by amendaient ; an ameudment being permissible to show a custoni 
of taklng the bond out of court. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. § 397.] 
H. Bail ©=82 — Bail Bonds — Remédies. 

As the sovereign may maintain any action adapted to his case as his 
subjeet under like circumstances mlght maintain, the United States may 
adopt the remedy of scire facias to recover on a bail bond, and hâve en- 
tered judgment after retum of process if no sufficient cause is shown for 
setting aside the conditlonal judgment. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. § 372.] 

9. Bail ®=»89(3) — Bail Bond — Scibe Facias — Amendment. 

In view of Rev. St. § 716, authorizing the issuance of scire facias out 
of the United States court, and Comp. St. 1901, § 954, providlng for the 
amendment of such writs for any defect or want of fonn, a scire facias 
issued out of the Fédéral District Court for Tennessee to recover on a 
bail bond may be amended to show the missing jurisdlctional fact that 
tlie court adniitted the offender to bail. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. § 397.] 
iO. Bail i®=3S9(o) — Bail Bonds — Scibe Facias — Amendment. 

Conip. St. 1901, § 914, déclares that the fédéral practice In actions at 
law shall conform as near as may be to the prnctice pleadings and fornis 
in like causes in the state court. Act Tenu. 1897, e. 47, § 1 (Shannon's 
Code Supp. p. S5?>), sets forth the fomi of scire facias iasued on a condi- 
tlonal judgment rendered on a recognizance or bail bond, while section 
la of the act iirovides that the .statutory form may be so cUanged as to glve 
the parties notice of the nature of the obligation on whlch the judgment is 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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renflered, and It shall not be necessary to set out In full ail the jurisdlc- 
tional facts in any scire facias, and when any writ fails to contain the 
necessary allégations it niay be amended. IJeld that, in vlew of Shan- 
Don's Code Tenn. § 7119, declaring that a bail bond valld as a common- 
law bond shall be valid under the statutes, a writ of scire facias issued 
out of the fédéral District Court for Tennessee upon a conditional judg- 
merit on a bail bond may be amended so as to supply the jurlsdictional 
averment that the offender was admltted to bail by the judge. 
[Ed. Note.— For other cases, see Bail, Cent. Dig. § 397.] 

11. Bail <®=390 — Bail Bonds — Proceedinqs. 

In scire facias on a conditional judgnient on a bail bond, testimony that 
the offender was admitted to bail by the judge is not objeetionable, as 
contradietory of the record, where the record did not show by whom the 
offender was admitted to bail. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 401-^06.) 

12. Bail <S::39.3 — Scire Facias — Averments — Judqment. 

Though scire facias on a conditional judgment on a bail bond did not 
allège that aecused was admitted to bail by the judge, yet where évidence 
of that fact, which rested in paroi, was recelved without objection, the 
judgment cannot be attacked on the ground that it was not supported bj- 
the writ. 

lEd. Note.— For other cases, see Bail, Cent. Dig. §§ 409. 410, 413-417.] 

13. Bail <S=3C2 — Bail Bond — Implied Obligations. 

The surety on a bail bond is a quasi jailer, and there Is no Implied ob- 
ligation on the part of the principal to reiniburse the surety for the 
amount paid on the principars default. 

14. Bail i®=62 — Bail Bond — Estoppel. 

Where an attorney, an offlcer of the court, secured the release of an 
offender on a bond accepted and approved by the deputy clerk, such at- 
torney, the United States having chauged Its position to its détriment, is 
thereafter estopped to question the bond on the ground that the clerU was 
without authority. 

15. Bail (S=>74(1) — Bail Bond — Admission to Bail. 

Wliile one accused of a felony cannot waive, either himself or by hls 
counsel, the right to be personally présent at ail steps in the trial, the 
giviug of a bail bond for appearance at trial is not a step in the trial, and 
a bail bond accepted by the judge in the absence of accused cannot be 
attacked on the ground that it was invalid because of accused's absence. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 289-308.] 

16. Bail (S=»76 — Bail Bond — IvIabiliït or Sukett. 

A surety on a bail bond can be held liable only within the absolute 
terins of hls undertaking, which cannot be enlarged. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 322-327.] 

17. Bail <®=75 — Bail Bonds — LiABiLrrY of Sukett. 

In a prosecution in the fédéral District Court for Tennesseff accused 
was admitted to bail on a bond, the condition of which was that he should 
api)ear before the c-ourt at a fixed term, then and there to answer, and to 
continue in attendance froni day to day nnd from term to term until dis- 
charged, and to abide the décision of tlie court in the premises. When ac- 
cused was convlcted, he was allowed liberty [jending a motion for new tri- 
al on the theory that the bail bond, which was signed by bis counsel, 
was a continuing bond ; counsel so stating to the court. Acts Tenn. 1903, 
c. 99 (Shannon's Code Supp. p. 852), déclares that a bail bond shall be 
valid and binding upon défendant and his sureties for defendant's Per- 
sonal présence before the court froni term to term until the case is flnally 
terminated or stricken from the docket, and défendant discharged by the 
court, and the défendant shall not be required to renew the bond unless 

ig=>For otber caaes see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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ordered to by the court because of Its InsufiBclency In amount, etc., provid- 
ed the sureties may surrender the prlsoner and be released. Held that, 
In Tlew of the statute, the bail bond was a continuing obligation until 
sentence, and where accused failed to appear for sentence the condition 
of the bond was forfeited, and his surety became liable. 
[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 309-312, 315-321.] 

In Error to the District Court of the United btates tor the West- 
ern District of Tennessee; John E. McCall, Judge. 

Scire facias by the United States against Caruthers Ewing and an- 
other. There was a judgment for plaintifï, and the named défend- 
ant brings error. Affirmed. 

A scire facias, issued to the marshal of the Western district of Tennessee, 
was executed by him on Caruthers Ewing, plaintiff in error ; tbe other de- 
fendant thereto, C. A. Bonds, was not found within the district. So much of 
the writ as is important reads: 

"Whereas, on the flfth day of December, A. D. 1911, before E. J. Heidel, 
deputy clerk of the United States District Court for said district, C. A. Bonds, 
as principal, and Caruthers Ewing, as surety, by their bond of that date, ac- 
Unowledge themselves to owe and be indebted unto the United States in the 
sum of two thousand ($2,000) dollars, to be levied of their proper goods and 
chattels, lands and tenements, to the use of the United States: But to be 
void if said principal should, well and truly, malie his Personal appearanee 
before the District Court of the United States for the Western Division of 
the Western District of Tennessee, at the courtroom in the city of Memphis, 
on the fourth Monday in May next, A. D. 1912, that being the flrst day of 
the regular May term thereof ; then and there to answer the United States, on 
a charge against him for violation of the postal laws of the United States by 
unlawfully using the mails of the United States for fraudulent purposes, and 
continue in attendance at said term of said court fromi day to day, and term 
to term, until discharged, and abide the décision of said court in the premlses, 
which said bond bas been duly filed in said court. And It appearing, that on 
the thirtieth day of November, A. D. 1912, one of the days of the November 
term of the court aforesaid, the said principal being solemnly called to corne 
into said court, and answer said charge, came not, but therein made default. 
And it further appearing that on said last named day the above named sure- 
ties of said défendant on his said bond, being so called to produce said prin- 
cipal according to the conditions thereof dld not, but therein whoUy failed. 
It was thereupon, then and there, considered by the snid court that judgment 
nisi be entered against said principal and sureties for the aforesaid sum of two 
thousand ($2,000) dollars, the penalty in said bond specified, and that scire 
facias issue against them returnable to the next term of said court, to show 
cause, if any they bave or knovif, why said judgment .shall not be made final, 
and the United States hâve exécution thereof. AU of which appears to us of 
record. 

"ïhese are therefore to command you that you make known to the said 
O. A. Bonds, as such principal, and to the said Caruthers Evi'ing, as such sure- 
ty, the contents of this writ, and summon them to appear before the judge of 
the United States District Court for the Western Division of the Western 
lîistrict of Tennessee, at the fédéral courtroom, in the city of Meuiphis, on the 
fourth Monday in May, A. D. 1013, then and there to show cau^e, if any they 
hâve or know, why the United States should not hâve judgment final and 
exécution against them for the amount of the recovery so had as aforesaid. 
Herein fail not, and hâve you then and there this writ." 

The bond reads: 
"United States of America, Western District of Tennessee, Western Division. 

"Know ail men by thèse présents, that we, C. A. Bonds, as principal, and 
Caruthers Ewing, as surety, hereby acknowledge ourselves to owe and be in- 
debted to the United States in the sum of two thousand ($2,000) dollars, to be 
levied of our proper goods and chattels, lands and tenements, to the use of 
the United States, but to be void if the said principal do well and truly mako 



EWINQ V. UNITED STATES 245 

his Personal appearance before the District Court of the United States for tlie 
Western Division of tlie Western District of Tennessee, at tlie fédéral court- 
room, in the city of Memphis, on the fourth Monday in May next, A. D. 1912, 
that being the first day of the regular May term thereof, then and there to 
answer the United States on a charge agaiust him for violation of the postal 
laws of the United States, and continue in attendance at said term of sald 
court from day to day and term to term until dlscharged, and abide the dé- 
cision of the saJd court in the preinises. 

"Witness our hands and seals this flfth day of Decemher, A. D. 1911. 

"C. A. Bonds. 
"Caruthers Ewing. 

"Signed, sealed and acknov»'ledge<l before me, at Memphis, Tennessee, and 
approved by me, thIs fifth day of December, A. D. 1911. 

"B. J. Heidel, Deputy Clerl^." 

The bond was filed in the clerk's office. 

To the writ the surety on the bond Interposed the pleas that he did net owe 
the United States ; that the bond was executed by him as surety, and is void 
for the reason that the deputy clerk had no authority to take it, the same not 
havlng been executed under the orders of, and Bonds not having been admitted 
to bail by, any court or other officiai of compétent jurisdlction ; that the ternis 
of the bond hâve been fulfilled in every particular by Bonds, the principal 
In it ; and that, if Bonds did départ from court, as alleged in the writ, it was 
after his conviction, and alter ail the undertakings under the bond had been 
fully performed by the principal and the surety thereon. 

At the hearing a stipulation showed that Bonds was Indicted, wlth others. 
in the Western district of Tennessee for a felony — a violation of the postal 
laws — and the following facts appeared from the testimony of the deputy clerk, 
no objection being made : Before the warrant in the hands of the marshal 
for Bonds' arrest had been served. he surrendered himself. Caruthers Ewlng, 
his attorney, a lawyer of long expérience and high standing, came wlth him 
to the clerk's office of the District Court at Memphis for the purpose of becom- 
ing surety on his bail bond. Bonds was then in the actual custody of either 
the marshal or a deputy marshal. The clerk being absent, his office was In 
charge of E. J. Heidel, his deputy. The clerk's office and the courtroom at 
that tlme were on the third floor of the government building at Memphis, and 
the .iudge's chambers were on the second floor. The deputy, before entering 
on the préparation of the bond, filling in the blanks, etc., left the accused and 
his attorney In the clerk's ottice, weut to the judge's chambers, and "stated the 
facts wlth référence to the niatter to the judge, and had him to fix the penalty 
of the bond." In answer to the question whetheror not the judge had "any- 
thing to do with any matter besides fixing the amount on the application for 
the bond," he said : "I think. as Is his usual custom, he asked me what the 
charge was, and I reiterated the charge in the indictment, and then he fixed 
the amount of the bond." He further testified that he retnrned to the clerk's 
office and prepared the bond, wliich was signed by the accused as principal and 
Mr. Ewing as surety. ïhereupon the accused was released from the custody 
of the marshal. 

At the time the bond was taken, it does not appear that any formai adjouru- 
ment of court on that day had taken place. The minutes show the court was 
open ail day, and It was shown by both the judge and the deputy clerk that 
the practice of taking bail bonds in the way this was taken was long establish- 
ed. See, also, United States v. Evans (C. C.) 2 Ped. 147. At the trial, Mr. 
Ewlng conducted Bonds' défense. It appears from the testimony of the dis- 
trict attorney that, when the jury brought in a verdict of guilty, it was an- 
nounced that a written motion for a new trial would be flled, and one of the 
counsel for the défendants, in behalf of ail, requested that the défendants be 
allowed to stand on their same bonds pending the motion for a new trial. It 
is shown by the statement of Judge McOall that Mr. Ewlng made the request 
in behalf of ail the défendants, and that, after inquiry was, by the judge, made 
of the district attorney If the bonds were sufficient in amount, to which he re- 
sponded afflrmatively, the court granted the request. 

Upon the record so made up, judgment was rendered against the surety 
for the penalty of the bond. To this he assigns error, in that the court did 
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not hold the bail bond to be vold because Bonds was net admltted to bail and 
the bail bond taken by an ofBcer or court compétent and anthorized to do so, 
and because he was admitted to bail by a deputy clerk not authorized to ad- 
mit his prlnclijal to bail ; in tliat the court did not hold that Bonds was admit- 
ted to bail by the deputy clerk, and was therefore vold ; and in that the court 
did not hold that ail the terms and provisions of the bond were performed by 
Bonds according to Its terms. 

G. J. McSpadden, of Memphis, Tenn., for plaintiff in error. 
Wm. D. Kyser, Asst. U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLUSTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). 
That a clerk or his deputy has no power to bail offenders, and that 
the power is judicial in nature and cannot be delegated, are proposi- 
tions not disputed in this case, and need no discussion, for the offender 
was not bailed by the deputy clerk, but was bailed by the judge him- 
self. If this conclusion is not correct, yet the surety is not in a posi- 
tion to deny the propriety of the proceedings through which the of- 
fender was released from custody. 

[1, 2] The claim that the bond and scire facias show the bail to hâve 
been taken by the deputy clerk cannot be sustained. Ail the deputy 
clerk did was to certify the bond was signed, sealed, and acknowledged 
before him, and approved by him. Ail of thèse acts hâve been held 
to be donc in the discharge of ministerial functions only if the bail 
has been fixed by the judge. Gregory v. State, 94 Ind. 384, 388, 48 
Am. Rep. 162. The Suprême Court of Tennessee hâve decided that 
the taking of a bail bond is a clérical act. State v. Cooper, 120 Tenn. 
,S49, 554, 113 S. W. 1048,' 15 Ann. Cas. 1116. It was expressly decided 
by Judge Hammond in the Western District of Tennessee in United 
States V. Evans (C. C.) 2 Fed. 147, 152, in which the same mémoran- 
dum at the foot of the bond is found as was adopted by the deputy 
clerk in this case, that a bond containing such a mémorandum does 
not show the clerk acted in a judicial capacity. It was the opinion of 
Judge Hammond, and we agrée, that such acts as thèse, when done by 
the clerk, are ministerial, and the bond itself does not show it was 
ordered or taken by any officer whatever. 

This is a bail bond, not a recognizance. In some of the cases 
the terms are used interchangeably. Blackstone defines a recognizance 
ta be "an obligation of record, which a man enters into before some 
court of record or magistrate duly authorized, with condition to do 
some particular act, as to appear at the assizes, to keep the peace, to 
pay a debt, or the like" (2 Black. Comm. 341) ; and it is evidenced 
by a mémorandum on the minutes, to which the signature of the prin- 
cipal and surety are not necessary.* The purpose of a bail bond is 
the same as a recognizance. They are both contracts between the 

1 People V. Kane, 4 Denio (N. T.) *530, *536 ; United States v. Pickett, 1 
Bond, 123, 125, Fed. Cas. No. 16,043 ; Campbell v. State, 18 Ind. 375, 376, 81 
Am. Dec. 363 ; State v. Elder, 35 Ind. 36S ; Commonwealth v. Eniery, 2 Bin.. 
(l'a.) *431, *434 ; ïlUson v. Kansas, 29 Kan. •452, *456, *457. 
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United States, on the one hand, and the offender and his surety, on the 
other.^ Whatever requirements may attend a technical recognizance, 
there is no case, so far as we know, in which it is held that the of- 
fender and his surety, or either of them, is required to appear in open 
court, or personally, go before the judge, in court or elsewhere, before, 
or at the time of, executing a bail bond. The considération running 
to the surety is the release of the offender from custody. Jones v. 
Gordon, 82 Ga. 570, 572, 9 S. E. 782 ; Hunt v. United States, 61 Fed. 
795, 801, 10 C. C. A. 74. In the case last cited, on rehearing (63 Fed. 
568, 569, 11 C. C. A. 340, 341), the Circuit Court of Appeals for the 
Eighth Circuit say: 

"No law of vvhlch we are aware requlres the sureties to appear personally 
before the judge, uniess they are to become bound by a technical recognizance, 
.such as Is entered into in open court, and spread upon the journal of its pro- 
ceedings. When a bail bond la taken, as in the présent case, and the obliga- 
tion assumed by the sureties is evîdeneed by their signature to the bond, and 
not by the court record, it is not esseutial that they should appear personally 
before the court or Judge." 

Nevertheless, the judge has duties to perform before the of- 
fender can be said to be properly bailed. It was said by Chief Judge 
Cranch, in United States v. Lawrence, 4 Cranch, C. C. 518, 519, Fed. 
Cas. No. 15,577, that the discrétion of the magistrate in tal<ing bail is 
"to be guided by the compound considération of the ability of the pris- 
oner to give bail, cuid the atrocity of the offense." Thèse duties are 
claborated to unnecessary détail in some of the cases, but we agrée 
with the judges of the Circuit Court of Appeals in Hunt's Case that 
the judge is only required to détermine whether the offense charged 
is bailable, fix the penalty of the bond, and approve the surety, or sec 
that such approval is provided for. 

To décide rightly he must hâve the necessary facts before him. Just 
what the deputy clerk said to Judge McCall does not clearly appear. 
What information he himself had, other than that which the clerk 
told him, is not disclosed; but we may justly assume he knew the ac- 
cused was indicted with ,others for violation of the postal laws, and 
that the accused and Mr. Ewing, his attorney, were waiting in the 
clerk's office to exécute a bail bond with the attorney as surety. The 
judge fixed the penalty of the bond. He knew the case was one in 
which bail might be taken, and the proposed surety was well known to 
him. 

So far as appears, the judge did not, in so many words, direct the 
clerk to prépare the bond and accept it when executed. That was a 
niatter of course. What was donc was the same as if the judge, ad- 
vised as to the nature of the case and fiinancial responsibility of the 
surety, had directed the clerk to accept the bond from the principal 
and his surety at the penalty fixed, duly conditioned for the defendant's 

2 Reese v. United States, 9 Wall. 13, 21, 19 L. Ed. 541 ; United States v. 
Zarafonitis (C. C. A. 8) 150 Fed. 9T, 99, 80 C. C. A. 51, 10 Ann. Cas. 290 : Unit- 
ed States *■. Van Fossen, Fed. Cas. No. 16,607 ; United States v. Inslev (C. C.) 
49 Fed. 776, 778; Dennard v. State, 2 Ga. 137; lîothomly v. ï'alrfax, 1 V. 
Wms. 334 -, State v. Mayson, 2 Nott & McC. (S. C.1 *425. 
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appearance, and was in substance an approval by the ]udge himse'f 
of that bond when accepted. Hunt v. United States, 63 Fed. 568, 570,^ 
11 C. C. A. 340. 

The only substantial différence between that case and Ihis is that 
there the judge wrote a note to the clerk directing him to approve the 
"recognizance" (it was a bail bond) for the offender in a sum named, 
"with two sureties in addition to the principal, the same to be suffi- 
cient and approved by you." Hunt v. United States, 61 Fed. 799, 10 
C. C. A. 74. The note did not go on the minutes, but was on file with 
the bond in the clerk's oiifîce. 

[3] But it is urged that the scire facias, which speaks from the rec- 
ord, must show the manner of taking the bond, or its return into court, 
and, failing to do so, is fatally defective. If this writ is, under techni- 
calities, open to criticism at ail, it is that it fails to show that the of- 
fender was bailed by one quaHfied to admit to bail. As that fact was 
not a matter of record, the scire facias was necessarily silent on the 
subject. It may be admitted for the purposes of this case that the ex- 
istence of that fact is jurisdictional in a proceeding to forfeit either 
a bail bond or a recognizance. 

[4] We pause to consider the power conferred by Congress upon 
District Judges to bail offenders against the criminal laws of the Unit- 
ed States. It is found in sections 1674 and 1679, 3 U. S. Comp. Stat. 
Ann. 1916, pp. 3447, 3485, Rev. Stat. §§ 1014 and 1015. (The power 
is inhérent at the common law.)' The offender may be bailed by "any- 
justice or judge of the United States, or by any commissioner of a Cir- 
cuit Court to take bail, or by any chancellor, judge of a Suprême or 
superior court, chief or first judge of common pleas, mayor of a city, 
justice of the peace, or other magistrate, of any state where he may 
be found, and agreeably to the usual mode of process against offend- 
ers in such state";. and in ail cases where the offense is not punishable 
by death, bail may be taken by any of thèse persons. 

It has been assumed that the phrase "agreeably to the usual mode of 
process against offenders in such state," found in Revised Statutes, § 
1014, régulâtes and controls the steps to be taken upon bailing one who 
has been indicted by a grand jury of the United States, as well as 
those preliminary examinations to which parts of the section are partic- 
ularly appropriate. It does not seem necessary to décide, in this case,, 
how far the statutes and practice of Tennessee may détermine the va- 
Hdity of this bond, since we think its validity suiîficiently rests upon oth- 
er grounds; but, as it has been attacked upon ihe theory that it did 
not comply with the Tennessee "mode of process," and is for that rea- 
son invalid, it is appropriate that this attack be met and considered. 

[5] We look, therefore, to the statutes of Tennessee, and, referring 
to Shannon's Annotated Code, find that an undertaking may be giveu 
in open court and entered on the minutes (section 7118), and that it 
may be taken out of court, in which case it must be signed by the de- 

sFonshaw v. Morrlson, 2 Ld. Raym. 1138, 1141; S Vlner's Abridg. (2d Ed.i 
"Recog." 4, p. 1G3; United States v. Evans (C. C.) 2 Fed. 147, 152; "for if a 
man will voluntarily enter into It, a judge has power to taise it." Holt, C. J., 
Anonymous, Case 7G, 11 Mod. *53. 
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fendant and at least two sureties and approved by the magistrale or 
officer (section 7116); but it is not discharged for want of the qualifi- 
cations required by law, or by reason of there not being the requisite 
number of bail (section 7125), and the undertaking shall be returned 
to the court having cognizance of the ofïense with the other papers, if 
any (section 7126). It is provided by section 7119, which is descrip- 
tive of the bond as well as of the remedy, that: 

"Every bond or recognizance deemed good and valld as a common law bond, 
shall be a good statutory bond, and no défense to any action or scire facias, 
prosecuted to enforce sueh bond or recognizance, shall be available, unless it 
would be a légal and valid défense to a suit at common law upon the same." 

The Suprême Court of Tennessee felt constrained, notwithstanding 
this statute, to hold, under their former ruling in State v. Arledge, 2 
Sneed (Tenu.) 229, that, as the writ made no référence to the man- 
ner of taking the bond or its return, it was bad (State v. Patterson, 
7 Baxt. [66 Tenn.] 246); and in State v. Johnson, 6 Baxt. (65 Tenn.) 
198, no bond or recognizance being set out, and nothing from which 
the liability of tlie défendant arose as being of record appeared on 
the face of the writ, it was held to be insufficient by reason of former 
décisions, notwithstanding section 7119. But the court were of opin- 
ion that a déclaration on a bond at common law for the appearance of 
a party in court should show that the party had made the bond and 
the terms of his obligation, so that on its face the court could say that 
it had been broken, and, without that, it was demurrable. 

This bond contains every clément of a common-law bond. It need 
not be taken in open court, and in other respects it satisfies the Ten- 
nessee statutes. 

[B, 7] We next consider the remedy on a forfeited bail bond, to 
find out whether or not the jurisdictional fact, not being in the record, 
and hence absent from the scire facias, can be supplied. Debt lies on 
a recognizance. Grimston v. Wade, 3 Keb. 221 (Chief Justice Haie). 
It may be enforced either by scire facias, or by ordinary civil action." 
The writ is considered both as process and déclaration, informalities 
to be taken advantage of by demurrer, when the writ may be amend- 
ed. 8 Bac. Abridg. Bouv. E. 624. It is in the nature of a déclaration 
(State V. Patterson, 7 Baxt. [66 Tenn.] 246), and is so in the nature 
of an original action that défendant may plead to it, and it is in that 
respect considered as an action (8 Bac. Abridg. Bouv. A. 598). It is 
in the nature of an action. State v. Kinne, 39 N. H. 129, and cases 
cited. Scire facias is a civil action. Shaw, Chief Justice, Common- 
wealth V. McNeill, 19 Pick. (Mass.) 127, 138. See Hunt v. United 
States, 166 U. S. 424, 425, 426, 17 Sup. Ct. 609, 41 L. Ed. 1063. 

Whether or not at common law amendment might ordinarily be per- 
mitted to show any other facts than those appearing of record, it 
would seem that it could be done for the purpose of showing a cus- 
tom of taking a recognizance out of court, which must be alleged. 

4 State V. Gorley, 2 lowa, 52, 56 ; State v. Glass, 9 lowa, 325 ; State v. Welch. 
59 N. H. 134 ; United States v. Insley, 54 Fed. 221, 224, 4 O. C. A. 296 (C. C. 
A. 8). 
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Caul V. Llemark, 3 Keb. 249, per curiam (Chief Justice Haie, Twis- 
den, and Rainsford, Justices of the King's Bench). 

It was shown by Judge McCall that the method of procédure 
in taking this bond in this form bas been the practice in his court dur- 
ing the many years of his service, and Judge Hammond's décision in 
Evans' Case, heretofore cited, was in 1880. It may be added that 
this form of bond and certificate are identical with the bail bond and 
the clerk's certificate thereto taken in the District Court for the South- 
ern District of Ohio from time immémorial, with nothing on the min- 
utes to show that the judge had acted in the matter. However, while 
the letting to bail by the judge sufficiently appears in this case, and it 
might be possible to make the necessary showing in any case, yet we 
ail think a practice should not be approved which allows that important 
fact to rest on paroi évidence. It is a simple matter, and will save 
ali doubt, for the judge to indorse upon the indictment or bench war- 
rant : 

"Let the respondent be held to bail in the sum of $ , with surety or 

suretles to be approved by the court, judge, or clerk." 

[8, 9] That the United States might hâve brought an action at law 
on this bail bond cannot be doubted, for the king may maintain any ac- 
tion adapted to his case which a subject under like circumstances might 
maintain." The courts of the United States hâve with "great unanimi- 
ty" adopted the remedy of scire facias, and hâve entered judgment aft- 
er return of process "if no sufïicient cause was shown for setting 
aside the forfeiture." Judge Thayer in United States v. Inslev, 54 
Fed. 221, 223, 224, 4 Ç. C. A. 296 (C. C. A. 8). From such courts 
scire facias may issue. Section 716, Rev. Stat. By section 954, 1 U. 
S. Comp. Stat. 1901, p. 696, the writ may be amended for any defect 
or want of form, and the court shall proceed to give judgment accord- 
ing as the right of the cause and matter in law shall appear to it, etc., 
and shall amend every defect and want of form other than those to 
which the party bas expressly demurred, and at any time may permit 
either of the parties to amend any defect in the process or pleadings 
on discretional tenus. 

We hold, therefore, that under the fédéral practice and without re- 
gard to the statutes of Tennessee, to be considered, this writ could 
hâve been amended in the District Court, so as to supply the missing 
jurisdictional fact, by showing the circumstances under which the bond 
was taken. It will be seen by référence to Insley v. United States, 150 
U. S. 512, 14 Sup. Ct. 158, 37 L. Ed. 1163, that the District Court hav- 
ing jurisdiction of forfeitures and penalties and to issue scire facias, 
and that writ having issued on a forfeited bail bond, the cause could 
proceed, although the state statute involved provided for the enforce- 
ment of such bonds only by civil action. 

[10] But scire facias is a remedy prescribed by the statutes of Ten- 
nessee, and, conforming the fédéral practice, pleadings, forms, and 

5 Commonwealth v. Green, 12 Mass. 1, 2; People v. Van Eps, 4 Wend. (N. Y.) 
387 ; Commonwealth y. McNeill, 19 Plck. (Mass.) 127, 138 ; State v. Klnne, 39 
N. H. 129, 135. 
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mode of proceeding in civil causes "as near as may be" to the prac- 
tice, pleadings, forms, and mode of proceeding existing in like causes 
in the state court (section 914, 1 U. S. Comp. Stat. 684), we find ample 
provision for amending the writ to show jurisdictional facts. By sec- 
tion 1 of the Tennessee Acts of 1897, c. 47, Shannon's Supp. (1897- 
1903) p. 853, the form of scire facias issued on a conditional judg- 
ment rendered on a recognizance or bail bond is set forth. The writ 
in this case contains not only the requiremenls of the statutory form, 
but incorporâtes unnecessary facts, including the preamble that the 
principal and surety acknowledged themselves to be bound before the 
deputy clerk, etc. Unnecessary allégations hâve been held to be sur- 
plusage. State v. Rye, 9 Yerg. (17 Tenn.) 386. It is provided by sec- 
tion la of that act that the statutory form may be so changed "as to 
give the parties notice of the nature of the obligation on which it" 
(conditional judgment) "is rendered, and it shall not be necessary to set 
out in full ail the jurisdictional facts in any scire facias as heretofore 
required, and when any scire facias fails to contain the necessary al- 
légations or facts as required under this act, it may be amended in 
court according to the practice in référence to amendments of other 
writs and pleadings." 

By thèse acts, and section 7119, heretofore referred to, held by the 
Suprême Court of Tennessee to abolish the distinction between statuto- 
ry and common-law bonds and recognizances and to provide that the 
latter should be équivalent to the former (State v. Quinby, 5 Sneed, 
419, and Brewer v. State, 74 Tenn. 198, 204), the Législature of Ten- 
nessee hâve sought, and we think successfully, to do away with techni- 
cal défenses through which sureties on recognizances and on bail bonds 
hâve sometimes been able to escape the just penalty for the breach of 
obligations to which they had voluntarily become parties, and bave in- 
tended that a scire facias may be treated as a déclaration at common law 
and amended according to the justice of the case to show such per- 
tinent facts as the proof establishes. 

[11, 12] The circumstances under which this offender was admitted 
to bail could only be disclosed by paroi testimony. Counsel must bave 
appreciated the admissibility of such testimony, for they hâve made no 
objection to the statement of the judge and the testimony of the dis- 
trict attorney or of the deputy clerk. That testimony cannot be said 
to contradict the record, for it is already shown the record does not 
disclose who the officer was. And further, a stipulation of counsel 
filed in the cause, after reciting in terms the bond, judgment nisi and 
the scire facias, concludes : 

"Nothing in this agreement is Intended to in any way conflict witl» or con- 
tradict the testimony of any witness, as sliown In this blll of excep- 
tions. * * • " 

Counsel now say that proof without allégations will not support a 
judgment. If he objected seasonably, the court then, no doubt, would 
hâve permitted an amendment to the wi-it; but, in any event, it is now 
too late. Roberts v. Graham, 6 Wall. 578, 581, 18 L. Ed. 791 ; Rail- 
road V. O'Reilly, 158 U. S. 334, 335, 15 Sup. Ct. 830, 39 L. Ed. 1006. 

We bave no doubt of the legality of the proceedings through which 



252 240 FEDERAL REPORTER 

the prisoner was bailed and the bond enforced, and that such irregu- 
larity as may appear from the fact that the writ was not amended to 
conform to the évidence is now immaterial. 

[13, 14] But there is another reason why the surety must do what 
he agreed to do. He of his own motion and for purposes of his own 
presented himself in the clerk's office to obtain a release from custody 
of the offender, his client. He was an officer of the court. He knew 
the law. He made no objection to the way in which his cHent was 
bailed. His relation to the bond was nominal ly that of surety; yet it 
was dififerent from that assumed by a surety in ordinary cases of sure- 
tyship. There is hère no implied obligation of the principal to repay 
the amount the surety pays on default, and no right of subrogation 
arises in his favor. United States v. Ryder, 110 U. S. 729, 7"56, 4 
Sup. Ct. 195, 28 Iv. Ed. 308. The money the surety pays on default is 
not to the principal's use, or on his account ; it is on the surety's ac- 
rount, and for neglect; the sureties are quasi jailers. Littleton v. 
State, 46 Ark. 413, 418, 419. 

The custody of the offender was surrendered by the marshal to the 
surety upon his agreement to produce the offender according to the 
terms of the bond. The dominion the surety acquired was in continu- 
ance of the original imprisonment.' The surety's obligation is rather 
primary than secondary in nature. If it is true that in légal effect the 
deputy clerk bailed the offender, how can the surety be permitted to es- 
cape the just penalty of his failure to produce the offender as he 
agreed to do by saying the deputy clerk had no power to do the act 
through which, at his request, he assumed the custody of his client? 
By his act, the position of the United States was changed, and to its 
détriment. Under such circumstances, he is estopped to deny the depu- 
ty clerk's power.^ 

[15] But it is urged (quoting from counsel's brief): 

"As a matter of law it was Impossible for the district judge to hâve taken 
the bond, beeause the accused was never in his présence and tlie law requires 
that the accused must be présent at every step of his trial, and he catniot waive 
that right and the record must show that fact atHrmatively." 

There is nothing in section 9 of tJie Déclaration of Rights in the 
Constitution of Tennessee conferring the right on one charged with 
crime to be in open court or in the présence of the judge when giving 
a bail bond. It is an ancient rule that it is not in the power of the ac- 
cused, charged with the commission of a felony, to waive, either him- 
self or by his counsel, the right to be personally présent during the tri- 
al (Lewis V. United States, 146 U. S. 370, 13 Sup. Ct. 136, 36 L. Ed. 
1011) ; but, giving a bail bond for appearance at the trial is not a part 
of the trial, and no case bas been cited, and we know of none, which 

«Tayior y. Taintor, 16 Wall. 366, 371, 21 U Ed. 287. See also Reeso v. 
XJnited States, 9 Wall. 13, 21, 19 L. Ed. 541, and Cosgrove v. Winney, 174 U. 
S. 64, 68, 19 Sup. Ct. 598, 43 L. Ed. 897. 

7 United States v. Evans (C. O.) 2 Fed. 147, 151 ; Hunt v. United States, 61 
Fed. 795, 800, 10 0. C. A. 74, et seq. ; Id., 63 Fed. 568, 570, 11 C. C. A. 340 • 
Mcl<ean v. State, 8 Heisk. (Tenn.) 22, 247, 248 ; Jones v. Gordon, 82 Ga. 570, 
571, 9 S. B. 782. 
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holds that it is. The cases cited in behalf of the surety are beside the 
point, for they, with one exception, hâve to do with proceedings in the 
trial itself.* 

Hutchinson v. State, 3 Cold. (Tenn.) 95, was a case in which the de- 
fendant, convicted of robbery in a circuit court in Tennessee, appeal- 
ed to the Suprême Court. He secured his release on a bond condi- 
tioned for his appearance in the circuit court at the next term after tlae 
décision of the appeal by the Suprême Court. It was held that the 
circuit court ought to hâve required the défendant to enter into a recog- 
nizance for his appearance before the Suprême Court, and that for fél- 
onies, as contradistinguished from misdemeanors, the circuit judge, 
under the statutes of Tennessee, could not admit the accused to bail to 
appear in the circuit court after the décision of his appeal. The court, 
following Andrews v. State, 2 Sneed (Tenn.) 550— that the accused 
"must be présent during tlie trial, and until the final judgment" — was of 
opinion that on such a bond, the accused being absent, the court had no 
jurisdiction over his person and could not render any judgment on the 
appeal, but that the court could (and did) order a capias to issue, to 
the end that the accused might be brought before the court. Clearly 
the surety can take nothing from that décision. 

In Hopkins v. State, 10 Lea (78 Tenn.) 204, the accused, indicted 
for murder, petitioned the court for a change of venue, which was 
granted in the absence of the accused. The court were of opinion that 
in such a matter the accused could, if within the custody and control 
of the court, waive his right to be présent since "that right in ail pre- 
liminary steps is personal to the accused and may be waived." See 12 
Cyc. 526, note 31. 

In Alexander v^ United States, 138 U. S. 353, 355, 11 Sup. Ct. 350, 
351 (34 L. Ed. 954), error intervened, as afterwards held in another 
case (Lewis v. United States, 146 U. S. 370, 13 Sup. Ct. 136, 36 L. 
Ed. 1011, on substantially the same facts), in impaneling a jury in a 
trial for murder. The error was made the ground of a motion for a 
new trial, but the court, speaking through Mr. Justice Brown, held 
that the question was raised too late, saying: 

"It is the (luty of counsel seasoiiably to call tlie attention of the court to 
any error in impaneling the jury, in admitting testimoiiy, or in any other pro- 
ceeding during the trial by which his rights are prejudiced, and in case of au 
adverse ruling to note an exception." 

In Givens v. State, 103 Tenn. 648, 55 S. W. 1107, in which the ac- 
cused was indicted for murder and about to be tried, one Aslinger, 
after being accepted as a juror, was discharged by the court upon dis- 
covery that he was neither a householder nor a freeholder. The de- 
fendant was temporarily absent. His counsel was présent and f ully in- 
formed, and, if not actually consenting, at least made no objection. 

8 Lewis V. United States, 143 U. S. .370. 13 Sup. Ct. 136, 36 !>. Ed. 1011 ; 
Hopt V. Utah, 110 U. S. 578, 4 Sup. Ct. 202, 28 L. Ed. 262 ; Andrews v. State, 2 
Sneed (Tenn.) 550; Wltt v. State, 5 Cold. (ïenn.) 11; Clark v. State, 4 
Humph. 253, 254 ; Richards v. State, 91 Tenn. 723, 20 S. W. 533, 30 Am. St. 
Kep. 907; State v. Manuion, 19 Utah, 505, 57 Pac. 542, 45 L. R. A. 638, 75 
Am. St. Rep. 753. 
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The court were of opinion that counsel's protest after trial was too 
late, and they should hâve objected at the time, since, if they had, the 
court would hâve postponed action until the accused was présent. 

It is true that in Lewis v. United States, 146 U. S. 371, at 372, 13 
Sup. Ct. 136, at 137 (36 L. Ed. 1011), it was said by Mr. Justice Shiras: 

"A leading principle that pervades the entire law of criminal procédure Is 
that, after Indictment found, nothlng shall be done in the absence of the 
prisoner" 

— yet it will be seen from the context that in making this statement the 
leamed justice had in mind the requirement that the accused must be 
présent during his trial. But, whatever he meant, the point decided in 
the case was that a prisoner on trial for a felony had not the power, 
himself or by his counsel, to waive the right to be personally présent 
at his trial, which includes the steps taken in impaneling the jury. 

We hold, therefore, that the giving of the bond was not a part of, 
or a step in, the trial, but is only preliminary thereto, is a privilège to 
be availed of by the accused, if he desires to avail himself of it and is 
able to do so, and can be waived by him at his élection ; further, that 
it is now too late for the question to be raised. 

[16] It is, however, earnestly contended for the surety that in any 
event he bas complied with ail the terms of his agreement. He in- 
vokes the rule that he can only be liable within the clear and absolute 
lerms of his undertaking, which cannot in any way be enlarged or 
changed. Granting the application of the rule to such a bond as this 
(Reese v. United States, 9 Wall. 13, 21, 19 L. Ed. 541), the failure of 
the surety to make good his promise is easily shown. 

[17] The bond was to be void if the principal should make his ap- 
pearance before the District Court "then and there to answer," etc., 
"and continue in attendance at said term of said court from day to 
day and term to term until discharged, and abide the décision of the 
said court in the premises." When the accused was convicted by 
the verdict of the jury, he was, upon the statement of his counsel that 
a motion for a new trial would be filed, and upon his counsel's request 
in his présence, instead of being remanded into the custody of the 
marshal, permitted to go upon his old bond; the court being of opin- 
ion that it was a "continuing" bond. If the court had pronounced sen- 
tence, a différent question might be presented, or, if the court had 
ordered the défendant into the custody of the marshal, perhaps the 
question would not be in légal effect the same as the question under con- 
sidération. But in this case the accused was not discharged, nor did he 
"abide the décision" of the court, since no judgment was rendered on 
the verdict, or upon the motion for a new trial. 

Whether or not, on principles of estoppel, applied also to this phase 
of the case, the surety could be held, need not be decided ; for, under 
the terms of the bond as given, the responsibility of the surety was 
not brought to an end and completed by the conviction itself. The 
Suprême Court of Tennessee (Suggs v. State, 129 Tenn. 498, 500, 167 
S. W. 122, 123) discuss the différence between the rights and obliga- 
tions of the surety after conviction, but before sentence, and after 
sentence, and say: 
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"Where a bail bond stipulâtes that the principal Is not to départ without 
leave of the court, the suretles are not exonerated by the mère conviction of 
the principal. * * • But when a conviction is followed by a pronounce- 
ment of sentence, such pronouncement, It has been held, bas the légal efîect of 
a direction to the sheriff to hold the convicted défendant in custody, and opér- 
âtes to exonerate the suretles." 

A number of cases are cited in support of each of thèse conchisions. 
No case has been cited, and we hâve f ound none, in which, upon a mère 
conviction, without sentence pronounced thereupon, it has been held 
that the custody of the accused passed from the surety to the officer 
who, under the lavi^, would take the accused into his custody. If the 
case is to be assimilated to the mode of proceeding in Tennessee, ail 
debate on the subject is foreclosed by the statute of Tennesse of 1903 
(Acts 1903, c. 99; Shannon's Supp. to Code, 852), which provides 
that, when such a bond as this has been executed, it— 

"shall be valld and binding upon the défendant and his suretles thereon, for 
the defendant's Personal appearance before the court from term to term until 
the case is finally terminated or stricken from the docket, and the défendant 
discharged by the court; and the défendant shall not be required to renew 
said bond or recognizance, unless ordered to do so by the court because of the 
insufflciency of said bond in amount or the insolvency of the same or on for- 
feiture of bail, or for other good and suffieient causes ; provided that the 
suretles on said bond may surrender the prisoner and be released on said bond 
as now provided." 

Of course, that provision of the statute is as much a part of the 
bond as if written into it. If it were so written, however, it would not 
add to the express agreement of this bond that the accused should at- 
tend "until discharged" and "abide the décision of the said court in the 
premises." The surety, by failing to produce the accused, must par 
the penalty for his default. 

The judgment of the District Court is affirmed, at the costs of the 
plaintiff in error. 

On Pétition for Rehearing. 

The pétition for rehearing filed in this case will be denied. The 
ultimate conclusions reached, as appear in the opinion heretofore filed, 
were that the offender was properly bailed by the judge, in that the 
facts warranted the finding that the judge himself was advised of the 
nature of the offense, that he fixed the amount of the bond and ap- 
proved the surety, and that in any event the surety is not in a position 
to deny that the offender was properly bailed. We think thèse con- 
clusions are right. 

We take the opportunity, however, of saying that it was not neces- 
sary in the disposition of this case for us to go so far as to express 
an agreement with that part of the opinion of the Circuit Court of 
Appeals in the Eighth Circuit in the case of Hunt v. United States, 
61 Fed. 795, 10 C. C. A. 74, and 63 Fed. 568, 11 C. C. A. 340, which 
in effect holds that a bail bond is sufficiently approved when, after the 
judge has found the offense to be bailable and has fixed the amount 
of the bond, the clerk approves the suretles upon direction of the 
judge to do so. The statement, therefore, of agreement with that 
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part of that opinion, is withdrawn as an authoritative statement of 
the views of this court on the question involved. 

Necessarily the suggestion in the opinion of a course of conduct 
in bailing offenders to be followed by the District Judges in this cir- 
cuit may be expunged from the opinion, and also the statement of 
the practice in the District Court for the Southern District of Ohio, 
for the reason tliat the statement was inadvertently made. 



VEITIA et al. v. FORTUNA ESTATES. 

(Circuit Court of Appeals, Fli-st Circuit. December 29, 1917.) 

Ko. 1224. 

1. Injunction ©=>143(2) — Pueuminaey Injunction — ^Notice to Adverse 

Pabtt. 

The notice to adverse parties requlred by equlty rule 73 (198 Fed. xxxlx, 
115 C. C. A. xxxix) before the granting of a prellmlnary injunction may 
be dlspensed with as to nonresident parties, who are not wlthin the ju- 
rlsdictlon of the court, and hâve not yet been served with process, and 
where they are represented by a résident agent, who in their behalf is 
committlng the acts sought to be enjoined, who Is made a party and is 
before the court, and agalnst whom the injunction runs. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 315.] 

2. Watees and Watee Courses <S=»247(2) — Suit fob Injunction — ^Indispens- 

able Parties. 

To a suit to enjoln the taking of water from a stream under a contract 
made by défendants with the Porto Rican Commlssioner of the Interior 
on behalf of the people of Porto Rico, and for which sald people were to 
recelve payment, as conflictlng with prlor grants and a prior contract 
made by complainant with the Commlssioner, the people of Porto Rico 
are not only a necessary, but an Indispensable, party. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 314.] 

3. Tereitokies <©=»32 — Suit Against Porto Rico — Jueisdiction — Waiveb op 

Immuni TT. 

While the government established in Porto Rico by Organlc Act Apiil 
12, 1900, c. 191, 31 Stat. 77, Is of such nature as to come withln the gên- 
erai rule exemptlng a government, sovereign in its attributes, from be- 
Ing sued without its consent, if it voluntarily becomes a party to a suit 
involving its interests, either in Its own courts or in the fédéral court 
for the district of Porto Rico, on application of its Attorney General, 
this is consent on its part waivlng such Immunity, whlch consent and 
waiver cannot afterward be withdrawn ; and if the suit is in the fédéral 
court, the government will also be held to hâve accepted the jurisdiction 
of that court. 

[Ed. Note. — For other cases, see Territorles, Cent. Dlg. § 25.] 

4. Appeal and Erbob i@=>329 — Parties — Intervention op New Parties. 

Only parties to the appeal record can be recognized as parties by the 
appellate court, and briefs flled by one not a party to such appeal will 
be considered only as addressed to court by amlcus curlas. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 1836.1 

^SsFor otber cases see same topic & KBT-NUMBER In ail Key-Numbered Dlgests & Indexes 
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5. Watees and Wateb Courses ©=5247(2) — Suit fob Pkeliminart Injunction 
— sufficiency of sliowing. 

Where défendants, in compliance wlth the requlrement of a contract 
made with the Porto Rican Commissioner of the Interior, reconstructed 
an intake from a river, and through it for several months had received 
water from the river, for which they pald the goveminent In accordance 
wlth the contract, a court could not justiflably dlsturb such situation by 
a preliminary injnnction at the Instance of one assertlng rights under an 
earlier contract with the same authorities, exeept upon the showing of a 
clear rlght of eomplainant to the water in question. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
S 314.] 

Appeal from the District Court of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Suit in equity by the Fortuna Estâtes against Rafaela Castillo Veitia 
and others. From an order granting a preliminary injunction, défend- 
ants appeal. Reversed. 

Charles Hartzell of San Juan, Porto Rico, for appellants. 

Francis E. Neagle and Rounds, Hatch, Dillingham & Debevoise, ail 
of New York City, for appellee. 

Samuel T. Ansell, of Washington, D. C. (Howard L. Kern, of New 
York City, on the brief), for the People of Porto Rico. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICIl, 
District Judge. 

DODGE, District Judge. This is a controversy about water, rights. 
Fortuna Estâtes, a New York corporation, owning and operating four 
sugar-producing estâtes in Porto Rico supplied from the Jacaguas 
river, filed this bill against the appellants (hereinafter called défend- 
ants) April 7, 1916. The défendants named therein are eight in num 
ber. Seven of them, according to the bill, were variously interested in 
another sugar-producing estate called "Boca Chica," also supplied from 
the same river, but from a point higher up thereon. The remaining 
défendant is described as the attorney in fact of two among the other 
défendants, and as the manager or administrator of a sugar mill on 
the "Boca Chica" estate, and it is alleged that said estate is devoted 
to the growing of sugar cane intended for grinding at said mill. 

The bill charges ail the défendants with diverting to their estate wa- 
ter from the river rightfully belonging to the plaintiff's estâtes. An 
order that the défendants show cause on April 17, 1916, why a pre- 
liminary injunction should not issue against them was made upon the 
filing of the bill. The record does not distinctly show any service of 
this order upon any of them. The omission, however, does not appear 
important for any purpose with which we are now concerned. 

Three of the défendants answered the bill, April 17, 1916, and the ap- 
plication for preliminary injunction was heard on the same day upon 
the pleadings and upon affidavits filed by the plaintiff and by the three 
défendants thus before the court. May 19, 1916, the court issued the 
preliminary injunction from which this appeal is taken. It ordered the 
three défendants who had answered to desist from further diversion 

@=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
240 F.— 17 
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of the water claimed by Fortuna Estâtes, and to restore to their original 
condition certain intakes rçcently opened, through whicli, as the court 
held, the water in question was being wrongfully diverted. 

1. The assignments of error to be first considered assert that the 
injunction was issued without having necessary parties défendant be- 
fore the court, 

It appears from the pleadings that of the three défendants who were 
before the court and enjoined, as above, only one could hâve taken any 
actual part in the diversion of water complained of. This was the 
défendant Parra, the alleged attorney in fact of two among the défend- 
ants and the alleged manager or administrator of their sugar mill. As 
to him, the bill further alleged (paragraph 17) that as such attorney 
in fact he had entered into a pretended contract on behalf of his two 
principals with the people of Porto Rico, through the Commissioner 
of the Interior, authorizing the défendants to take the water claimed 
by Fortuna Estâtes, a copy whereof was annexed as E^hibit B ; that 
he had been notified, as the représentative of the other défendants, 
that said contract inf ringed the plaintifif's rights ; that the défendants 
had, nevertheless, persisted in having the contract approved by the 
Executive Council of Porto Rico, had had certain specified intakes 
reconstructed, so as to obtain delivery of said water, and had taken 
or were threatening to take it according to the contract. Parra's sep- 
arate answer expressly admitted that he was attorney in fact of the 
two défendants named in the bill as his principals, and also that he 
was manager and administrator of the sugar mill referred to. It fur- 
ther admitted that he had made the contract for and on behalf of the 
two défendants whom he represented as attorney. It then alleged that 
he had no personal interest or title to any of the properties involved in 
the controversy, and, except as above, no other or différent interest 
in the matters involved. It denied no allégation made in the bill, ail 
the averments whereof, except as to value or amount of damage, are 
to be deemed confessed, so far as Parra is concerned, according to rule 
30. This includes the allégation that he had reconstructed the intake 
referred to, so as to admit the water claimed to hâve been diverted. 

The two défendants for whom Parra had been acting were Gustavo 
M. Cabrera and Emilia V. Henna. The former, according to the bill, 
was lessee in possession of an undivided half interest in the "Boca 
Chica" estate, and the latter was "usufructuary" of the other undivided 
half interest, which is understood to mean that she had a life estate 
therein. Neither was a résident of Porto Rico and neither, as below 
appears, was before the court when tlie injunction issued. 

As to the two remaining défendants who were before the court, both 
were résidents of Porto Rico and had been duly suramoned ; Ijut it 
appeared from the bill that neither was in possession or had control 
of the "Boca Chica" property. The undivided half interest under 
lease to Gustavo M. Cabrera belonged, according to the bill, to them 
and another défendant, nonresident and not summoned before the 
court. Neither was a party to or named in the contract with the peo- 
ple of Porto Rico, nor did the bill allège that Parra was attorney for 
them, or either of them. 
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The owners of the other undivided half interest in the property, held, 
as above, for her life by Emilia V. Henna, were, according to the bill, 
said Gustave M. Cabrera and three other défendants named, ail, like 
him, nonresidents in Porto Rico, and not before the court. 

The court had thus before it when it issued the injunction only (1) 
Parra, representing as above tlie two nonresident défendants having 
possession or control of the property at the time, and who represented 
them, so far as appears, only for the purpose of executing the above 
contract and the further purpose of managing the sugar mill on the 
property; (2) two défendants, whose only alleged connection with 
the estate was that they owned various undivided reversionary inter- 
ests in it, without either possession or control at the time; and thèse 
three défendants, their agents, servants, etc., were the only parties en- 
joined. 

Every other défendant, including the two then in possession and 
control of the property, was résident in England and not before the 
court. There had been no attempt to summon them by service on 
Parra as their local représentative. On the day it heard the applica- 
tion for preliminary injunction, April 17, 1916, the court ordered no- 
tice to them ail by publication and mailing; but this notice was not re- 
turnable until 90 days after that date, a period which had not expired 
when the injunction issued. The injunction, as has been stated, did 
not run against any of them. 

[1] As to Parra's principals, it is true that, in gênerai, an injunction 
is not allowed nor a decree rendered against an agent whose principal 
is not made a party. But it is also true that this is a rule that may be 
dispensed with, if the principal is not subject to the jurisdiction of the 
court. Osborn v. U. S. Bank, 9 Wheat. 738, 842, 843, 6 L. Ed. 204. 
We see no reason why it may not be dispensed with when, as in this 
case, the principal is nonresident and not, or not yet, before the court, 
[f it justifiably found reason to believe that the diversion agreed on 
in the contract and effected by Parra was wrongful, we cannot say that 
the court was obliged to leave him free to maintain it, until his non- 
resident principals had appeared or could be notified. See Brown v. 
Pacific Mail, etc., Co., Fed. Cas. No. 2,025, 5 Blatchf. 525. The court 
held that rule 73 (198 Fed. xxxix, 115 C. C. A. xxxix) does not re- 
quire notice to absent défendants, and that since Parra was actually 
controlling for them the properties to which the water was being di- 
verted, and had personally effected the diversion on his principals' be- 
half, notice to him was sufficient for the purpose of a preliminary in- 
junction, such as it issued. We find no error in thèse rulings. 

The two nonresident défendants in whose employ Parra had been 
acting were the only défendants immediately interested in the diversion 
of water complained of, or in the above contract, Exhibit B, annexed 
to the bill. To this contract neither the two résident défendants other 
than Parra who were before the court nor any of the nonresident de- 
fendants except his two employers were parties. If any of thèse per- 
sons were proper parties défendant in the suit, none of them were 
necessary parties, and we do not consider the fact that some of them 
were not before the court sufficient ground for holding that there was 
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error in proceeding in their absence. No interest of tlieirs appears to 
be directly involved in any issue then before the court. 

The contract, Exhibit B, was made with Parra on behalf of his two 
principals, by the Porto Rican Commissioner of the Interior on be- 
half of the people of Porto Rico as party of the second part, which 
party therein agreed that, in considération of $6 per day, to be paid 
by Parra or his principals, said party to the second part would deliver 
"excess" water to their canal, called the Maturi Canal; a différent 
charge being fixed for water delivered at a rate less than three acre 
feet per day. The contract further authorized and required them to 
reconstruct the intake of their said canal, so as to facilitate the deliv- 
ery of such excess water. The contract was to terminate upon the 
formation of a permanent irrigation district. The above were its lead- 
ing provisions. The bill charges that the use of this intake thus agreed 
on deprives the plaintiff, at a lower intake leading to its lands, called 
the Aruz intake, of water to which it is entitled "by reason of con- 
cessions, royal decrees, user, and contracts." 

The plaintiff's rights to water from said river are based, according 
to its bill, in part at least upon an earlier contact between it and the 
then acting Commissioner of the Interior, made August 26, 1914, also 
on behalf of the people of Porto Rico, whereby said people had agreed 
to deliver daily to the plaintiff specified quantifies of water for each of 
its four estâtes at varions intakes specified, and also, while the agree- 
ment should remain in force, "in addition to" the amounts of water 
specified as above, "water which may be available" at one of the intakes 
already named, known as the Aruz pumping station — 

"to the extent that such taklng shall not deprive any owners or users of 
subsisting water rights, or concessions, • ♦ * of the water to which such 
owners or users may be entitled, either by virtue of such water rights or con- 
cessions, or by virtue of any agreement or agreements in regard thereto en- 
tered into or to be entered Into by them with the people of Porto Rico : Pro- 
vided, however, that should [said people] at any time undertalce the develop- 
ment and utilization of the surplus waters of this part of [said river], this 
right shaU be understood to be limited to a maximum usage of 3.86 second 
feet." 

The above provisions are quoted from the thîrd paragraph of said 
contract. They are the provisions especially relied on by the plaintiff. 

No payment by tlie plaintiff was agreed on as the considération for 
thèse deliveries of water to it, but the agreement was stated to hâve 
been made in order to détermine a fair équivalent for ail rights in the 
water in the river previously enjoyed by the plaintiff or itspredeces- 
sors, which rights were expressly not to be prejudiced by the contract — 
in view of possible interruption thereof by plans for storing the water 
of the river then contemplated by the Porto Rican government, The 
contract recited that the plaintiff's anterior rights were claimed by it 
to exist by virtue of prior royal decrees, concessions, and user. As de- 
scribed in the contract, thèse were rights appurtenant to each of its 
four estâtes, respectively, to take specified quantities of water for use 
upon each of them, and also rights to take what is called "torrential wa- 
ter," with which this case is not concerned. No mention is made in 
tlie contract of any prior right to take what is called surplus or ex- 



VEITIA V. FORTUNA ESTATES 20 1 

cess water, being water other than torrential, remaining in the river 
after satisfying ail rights to regular specified deliveries. If the plain- 
tiff had any such prior right, it was superseded while the contract was 
in force, and could be asserted only to the extent that the terms of 
the contract permitted the taking of such water. 

[2] The appellants contend that the people of Porto Rico, or its 
Commissioner of the Interior, neither of whom is made a party by the 
bill, were, one or the other, necessary parties, and that to proceed in 
the absence of both was error. 

We think this contention well founded. So far as the plaintiff's 
alleged rights prior to its above contract with said people were im- 
portant, they were rights acquired by user against said people, or exist- 
ing under concessions to which it was a party as successor to the Span- 
ish government. Its rights under the contract were rights granted di- 
rectly by said people. It could claim no rights as riparian owner mere- 
ly. See Trujillo et al. v. Succession of Rodriguez (heretofore decided 
in this court) 233 F. 208, 147 C. C. A. 214. The water which both 
the plaintifï and those défendants who were operating the "Boca Chica" 
estate were taking when the bill was filed was then being delivered to 
them respectively by said people, in pursuance of agreements on its 
behalf through tlie proper authorities. To interfère with the agreed 
deliveries to the défendants was also to interfère with the agreed pay- 
ment to be made therefor to said people. Interférence with the de- 
fendants' intake as reconstructed to receive said agreed deliveries was 
interférence with structures which the people had expressly required 
and authorized the défendants to erect for the purpose of receiving 
the excess water to be received and paid for as above. The invalidity 
of the grant made and the authority given by said people to the de- 
fendants, asserted by the plaintiff, could be found by the court to 
exist only in case it adopted the construction claimed by the plaintiff, 
but disputed by the défendants, of certain provisions in said people's 
prior grant to the plaintiff. The construction contended for mate- 
rially affected the administration of the Irrigation Service maintained 
by said people. No such decree or injunction as the bill sought could 
therefore be made or issued, without materially and injuriously affect- 
ing interests of said people, inséparable from those in controversy 
between the parties. This made said people not only a necessary, but 
an indispensable, party to the suit. 

Not only did the plaintiff's bill omit to make said people a party in 
any form, but no notice to it of the pendency of the suit appears to 
hâve been given. The learned District Judge stated in his opinion that, 
if the Porto Rican government should seek to intervene. its application 
vvould be carefully considered, but that any opportunity for such in- 
tervention in the District Court was afforded does not appear. Wheth- 
er it or its commissioner could be made a party without its consent the 
court regarded as doubtful. If to do so was in fact impossible, we 
think the case was one in which the District Court could not properly 
proceed. Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. 
Ed. 792; Minnesota v. Northern Securities Co., 184 U. S. 199, 22 
Sup. Ct. 308, 46 L. Ed. 499; Hyams v. Old Dominion Ce, 209 Fed. 
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808, 126 C. C. A. 532; Wm. A. Rogers v. Nichols, 224 Fed. 415, 417, 
139 C. C. A. 643. But, as will appear, dismissal of the bill without 
préjudice on this ground will not be the necessary resuit. 

[3] The government established in Porto Rico by the Organic Act 
(31 Stats. 77^ "is of such nature as to corne within the gênerai rule 
exempting a government, sovereign in its attributes, from lieing sued 
without its consent." Porto Rico V. Rosaly, 227 U. S. 270, 273, 33 
Sup. Ct. 352, 57 L. Ed. 507. If, however, it voluntarily becomes a 
party to a suit involving its interests, upon the application of its At- 
tomey General, this is consent on its part, waiving such immunity, 
whiclî consent and waiver cannot afterward be withdrawn. Porto Rico 
V. Ramos, 232 U. S. 627, 34 Sup. Ct. 461, 58 L. Ed. 763. If said 
government so becomes a party to a suit in the fédéral District Court 
for Porto Rico, it will be held to hâve also accepted the jurisdiction 
of that court, though its législative consent bas been given only to suits 
against it in its own courts. Richardson, Treasurer, v. Fajardo, etc., 
Co., 241 U. S. 44, 36 Sup. Ct. 476, 60 L. Ed. 879. 

On behalf of the Attorney General of Porto Rico there was presented 
to this court, when the case was reached hère for argument, what was 
entitled an "Information on Behalf of the People of Porto Rico." In 
this it was alleged, among other things, that by the injunction which 
the 'District Court had issued the property of said people is "seqaes- 
tered to said Fortuna Estâtes," the administration of its irrigation Sys- 
tem hindered, and the revenues therefrom impaired, to the irréparable 
injury of said people. The document concluded by asking that it be 
filed and considered by this court ; that the District Court be directed 
to dissolve the injunction forthwith, and for other and further relief ; 
that ten days be allowed for printing said information, serving it on 
the parties to the case, and préparation of a brief and argument in its 
support ; also that the hearing be meanwhile continued. 

The continuance of the hearing requested was refused, but the "in- 
formation" and a brief in support thereof were allowed to be filed 
and printed. This brief has been considered, to the extent below stàt- 
ed, as has also a further brief later filed in reply to the plaintifï's brief 
at the argument. 

[4] In both thèse brief s the people of Porto Rico are styled "in- 
terveners," but no leave to intervene in the case has ever been given 
them. Only the parties in the appeal record can be recognized as par- 
ties by this court. Harrison v. Nixon, 9 Pet. 483, 9 L. Ed. 201 ; The 
William Bagaley, 5 Wall. 377, 18 L. Ed. 583 ; Marsh v. Nichols, 120 
U. S. 598, 7 Sup. Ct. 704, 30 L. Ed. 796; Blatchford v. Newberry, 100 
111. 484. The so-called "information" contains allégations of fact not 
found in the record, which the plaintifif has never had an opportunity 
to answer, because they were not made in the court of first instance. 
Obviously the plaintifif could neither be required nor allowed to an- 
swer them hère, nor can they afifect our détermination of the issues 
properly before us in the case. As to the briefs filed as above, we 
hâve treated them, so far as they apply to the issues presented by the 
appeal record, as arguments addressed to the court by an amicus curiœ. 
In no other aspect could we properly hâve given them any considéra- 
tion. 



VEITIA V. FOETUNA ESTATES -Ito 

The Attorney General's application, however, may be regarded as 
sufficiently indicating that the people of Porto Rico is prepared in this 
case to waive its immunity against suit in a fédéral court, to the ex- 
tent of becoming, for some purposes at least, an intervening party, 
and that it desires to be heard as such. The District Court is, as 
matters now stand, the only court which can afford it the opportunity 
of being so heard. Its right to be so heard in that court, upon suit- 
able application there, seems to admit of no question. See Percy 
Summer Club v. Astle (C. C.) 110 Fed. 486. Due opportunity for such 
application, given before the injunction issued, does not appear, as 
has been stated, from the record. The District Court will therefore 
be directed to afford such an opportunity in any further proceedings. 

2. The défendants contend, under other assignments of error, that 
the plaintiff had established no right in itself to the water in question 
suiificient to justify the issue of any preliminary injunction against 
them; still iess the issue of a mandatory injunction requiring them 
to close intakes which they had constructed and were then maintain- 
ing and using under the requirements and by the authority of said 
people of Porto Rico, through its proper olïicers. 

An affidavit submitted by the défendants showed without dispute 
that, after the exécution of the last-mentioned contract and before thé 
plaintiff's bill was filed, not only had the authorized and directed re- 
construction of défendants' intake been completed, but deliveries of 
excess water had been received and paid for by them according to the 
contract. Such deliveries continued to be received until February 8, 
1916, after which date there was not water enough in the river to 
make them, nor even to make the full regular deliveries required by 
ail existing concessions. The défendants' intake remained ready to 
receive the agreed excess water when there should again be any for 
them to receive. This was the situation existing when the plaintiff's 
bill was filed, on the 7th of the following April. The défendants had 
thus been exercising, for some months, rights granted them by public 
authorities having power to make such grants, in a manner recognized 
by such authorities as within the grant made. 

[5] Aside from the above question of parties, the court could not 
justifiably disturb such a situation by injunction at the insfance of a 
party asserting rights under an earlier contract with the same public 
authorities, unless the earlier contract clearly appeared to bave cov- 
ered what they were permitting the défendants to receive under their 
subséquent grant. 

It cannot be said that the plaintiff's contract of August 26, 1914, 
plainly vested in the plaintiff such rights to excess water as it now 
claims. The terms of the third paragraph, whereon the plaintiff re- 
lies, do not, in express terms, grant any right to excess or surplus 
water. Neither expression is used, and the burden was on the plaintiff 
to establish the construction for which it contends as the true construc- 
tion, in view of ail the other provisions of the contract and the cir- 
cumstances therein referred to. 

According to the plaintiff, the true meaning of this third paragraph 
is that ail the water in that part of the river bordering the Fortuna 
Estâtes, extending, as appears, some five miles in ail above the Aruz 
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intake, not requîred under existing concessions to fulfill regular de- 
liveries to be made above or below, was to be allowed to corne down, 
without diversion, to that intake, and was to belong there to the 
plaintiflf alone, so long as it does not exceed 3.86 second feet. If, 
as there was évidence to show, such water never exceeds 2.50 second 
feet, the plaintiflf claims the whole of it. Of course, if such a claim 
is established, there could be no excess water remaining to be granted 
by or delivered under any later contract. 

The plaintiflf has attempted to satisfy us that the construction for 
which it contends is in accordance with the clear meaning of the 
paragraph in question. But it appears that when the contract was 
made the Irrigation Department was engaged with plans for storing 
the upper waters of the river, such as might well resuit in consider- 
ably increasing the available quantity of excess or surplus waters. 
Section 13 of the Public Irrigation Law, as amended in 1913 (Laws 
of Porto Rico 1913, p. 38), had authorized the sale or lease of excess 
water by the Commissioner of the Interior, and was presumably be- 
fore the minds of the parties to the contract at the time, as well as 
the prospect that action under it might well become expédient. With 
this in view, it is reasonable to suppose that any intent to grant the 
plaintiflfs ail excess water up to a quantity so much exceeding that 
available in the river at the time would hâve been expressed in unniis- 
takable terms, as might easily hâve been donc. The paragraph in 
question, as it stands, seems to us at least reasonably capable of a 
construction which, instead of giving the plaintiflf exclusive water 
rights in excess of its regular deliveries, so extensive as to enable it to 
appropriate ail water in the river other than torrential, for a time 
extending so far into the future, enables it only to appropriate such 
proportion of the excess waten as présent or future agreements with 
others then enjoying concessionary rights might leave available at 
the plaintiflf's Aruz intake, but not in any event to appropriate more 
than 3-86 second feet. 

We do not find it necessary to détermine the true construction of 
the above paragraph, or to discuss at length the various arguments 
for or against the construction contended for by the plaintiflf, because 
neither thàt construction nor any other was adopted by the District 
Court, whose détermination of the meaning of the words "water which 
may be available there," and ail questions as to the principles which 
should govern in interpreting either the plaintiflf's or the defendant's 
contract, was expressly reserved until the final hearing. Thèse ques- 
tions should be left unprejudiced until passed upon by the District 
Court at a hearing wherein the people of Porto Rico has opportunity 
to be heard. 

But if the District Court, as appears to hâve been the case, was 
not prepared to find an apparently clear right in the plaintiflf to the 
water in question, we think it erred in issuing its injunction. With- 
out such a finding there could be no proper ground for treating- the 
défendants' apparent existing right as inferior to the right asserted 
by the plaintiflf, and for suspending its exercise in the plaintiflf's fa- 
vor, during the pendency of the suit. 
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3. The assignments of error not fully covered by what has been said 
do not require separate notice in view of the above conclusions. It 
may be stated, however, that those numbered 11, 12, and 13 assume 
that there hâve been findings or rulings by the District Court which 
do not appear from the record to hâve been in fact made, 

The order of the District Court granting the preliminary injunction 
is reversed, and the case,is remanded to that court, with directions 
to afford the people of Porto Rico an opportunity to intervene, and 
for further proceedings thereafter not inconsistent with this opinion, 
and the appellants recovc-r their costs of appeal. 
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TIEDEMAN r. SAME. 

(Otrcuit Court of Appeals, Eighth Circuit. Febniary 28, 1917.) 

Nos. 4691, 4693. 

1. STATUTES i©=3ir)!) — IirPLTED RePEAL PnESUMPTIONS. 

Repeal by implication is not favored and may be lawfully inferred 
only when the later statute is so répugnant to or inconsistent with the 
earlier one that it is clear the législative body must hâve intended to re- 
peal the former. 

[Ed. Note.— For other cases, see Stfitutes, Cent. Dig. § 229.] 

2. Intoxicatino I.iqdors <S=>111— Statutes — Implted Repeai. — Fictitiotjs 

Deliverier. 

Pen. Code (Act March 4. 1900. c. .■Î21, 35 Stat. 1136 fComp. St. 1913. § 
1040S]) § 238. raaking it punishable for an agent of a common carrier to 
deliver into-xlcating llqiior shipped in Interstate commerce to a fletitious 
person or to any person iitkUt a fletitious name or to any person other 
than the consignée except aiion the latter's written order. was not im- 
pliedly repenled by Webli-Kenyon Art March 1, 1913, c. 90. 37 Stat. 699 
(Comp. St. 1913, § 8739), which prohibited the shipment of intoxicating 
llquor in Interstate commerce into an.v state. torritory. or disti'ict wherever 
such liquor was intended by any per.son Interested thereln to be recciv- 
ed, possessed, or sold or used In violation of any la-\v of such state. terri- 
tor.v, or district, since the later act contains no provision répugnant ta 
the former act and no i)rovision indicatlng any intention to repeal the 
former act. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dlg. § 121.1 

3. Statutes <©=5l62 — Implied Repeat. — .Spécial A^'o General Laws. 

Spécifie législation on a particulaj' pha.'se of a sub.iect is not affectod by 
a subséquent law relating to the gênerai subject which neither refers to 
the earlier law nor is répugnant to nor inconsistent with it. 

[Ed. Note.— For other ea.ses, see Statutes. Cent. Dlg. §§ 2.33-237.1 

4. Intoxicating Liquors Ç=111 — Statutes — Suspension — Fictitious Oei.iv- 

erv. 

The Webb-Kenyon Act, prohibiting shipment of Into.xicating liquor in 
interstate commerce into a state to be recoived, sold. or used in viola lion 
of a law of the state, did not suspend Pen. Code, § 23S, prohibiting agents 
of a cirrier from delivering interstate shipments of liquor to fictitious jK^r- 
sons even as to sliipments into the state intended to be used coiurary to 
a state statute prohibiting the delivery of liquor intended for sale, since 

^=3For other cases see samc topic & KBY-NUMBER In ail Key-Numbered Digests & Indexcn 
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the state statute does not prohlbit the fictitious dellvery whlch Is the gist 
of the offense under section 238, and there Is no concurrent fédéral and 
state Jurlsdlction over that offense, even If It be conceded that the state 
could enact a statute coverlng the offense ; and therefore It was not error 
to exclude évidence offered by one chargea with consplracy to violate 
section 238 that the llquor intended to be delivered to the flctltious per- 
son was intended for sale contrary to the state statute. 
(Ed. Note. — For other cases, see Intoxlcating Llquors, Cent Dlg. § 121.] 

5. CONSPIBAOY <g=>27 — OVEBT ACT — INNOCENT ACT. 

Where a conspiracy had been fonned to violate Pen. Code, § 238, by 
causing an Interstate shipment to be made for the purpose of having the 
agent of the carrier dellver It to a flctltious person, télégraphie orders 
by one of the conspirators to another directlng the shipments to be made 
are overt acts to effeet tlie objects of the conspiracy within Pen. Code, § 
37 (Comp. St. 1913, § 10201), though it was physically impossible for the 
agent to make the flctltious delivery until after the shipment had been 
made, and though such acts would hâve been innocent apart from the 
conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 38, 39.] 

G. Habeas Cokpxts <g=85(l) — Evidence — Pkesumption — Déportation for 
Tkiai> — Heaeing — Indictment. 

In habeas corpus proceedings to procure discharge from an order di- 
recting petitloners to be taken to another district for trial, allégations of 
the Indictment against petitloners that the overt acts were committed In 
furtherance of the objeet of the conspiracy cannot be presumed to be 
lalse, in the absence of conclusive évidence In conflict therewith. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 77, 78.] 

7. Habeas Corpus iS=>85(1) — Evidence — Sufficienct — Déportation ïob 

Teial. 

Evidence at the hearing l)efore a coramissioner who ordered petitioner 
for habeas corpus to be taken to another district for trial heîd suSicient 
to show probable cause that défendant was guilty of the offense charged 
in the Indictment, a conspiracy to cause an agent of an Interstate carrier 
to deliver intoxlcating llquors to a flctltious person, so as to justlfy the 
refusai of petitioner's discharge from custody under the mittiœus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78.] 

8. Habeas Corpus ®=>S5(1) — Presumptions — Correctness of Findings. 

On pétition for habeas corpus to procure discharge from a commission- 
er's order of removal to another district for trial, the commissioner's finrl- 
ing of probable cause is presumed correct, unless there was no substantial 
évidence to sustaln it. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 77, 78.] 

9. Criminal Law <®=242(5) — Removal for Trial — Evidence — Indictment. 

An indictment charging a criminal conspiracy, Introduced in évidence in 
proceedings before a United States commissloner for removal of défendant 
to another district for triai, is Itself prima fade évidence of probable 
cause. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, 510.] 

Appeals from the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Separate applications by M. F. Witte and by C. H. Tiedeman against 
W. A. Shelton, as United States Marshal for the Western District of 
Missouri, and others, for writ of habeas corpus to procure the dis- 
charge of petitioners from custody under a mittimus issued by a 

(Ê=>For other cases see aame toplc & KBY-NUMBBP. In ail Key-Numbored Digesta & Indexes 
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United States Commissioner. Pétitions dismissed, and petitioners ap- 
peal. Affirmed. 

Paul A. Ewert, of Joplin, Mo., and Norman R. Haskell, of Okla- 
homa City, 0kl. (E. G. McAdams, of Oklahoma City, Okl, on the 
brief), for appellant in No. 4691. 

Norman R. Haskell, of Oklahoma City, Okl. (E. G. McAdams, of 
Oklahoma City, Okl., Ralph W. Grier, of St. Joseph, Mo., and Harold 
Lee, of Oklahoma City, Okl., on the brief), for appellant in No. 4693. 

William G. Lynch, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. S. Atty., and Sam O. Hargus, Asst. U. S. Atty., both 
of Kansas City, Mo., on the briefs), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. Thèse are appeals from dismissals by 
the District Judge below of pétitions for writs of habeas corpus and 
for the discharge of the petitioners. The stronger case for the peti- 
tioners is that of Witte v. Shelton, and if Witte is not entitled to a 
reversai of the order below the case of Tiedeman must follow that 
conclusion. The discussion of the cases is therefore confined to the 
Witte Case. Witte sought a discharge by writ of habeas corpus from 
the custody of the United States marshal for the Western District of 
Missouri, who held him under a final mittimus issued by the United 
States commissioner of that district, vvhich commanded the marshal 
and the keeper of the jail of Newton county safely to keep the pris- 
oner in custody to the end that he might be deported to the District 
Court of the United States for the Western District of Oklahoma for 
trial under an indictment for the violation of section 37 of the féd- 
éral Pénal Code. Section 37 of the Pénal Code provides that if two 
or more persons conspire to commit any offense against the United 
States, and one or more of them does any act to effect the object of 
the conspiracy, each of tlie parties to the conspiracy shall suffer a fine 
or imprisonment. The indictment charged that Witte, Elkins, Creek- 
more. Piller, Franke, and Tiedeman, conspired together to commit 
the offense specified in section 238 of the Pénal Code. Section 238 
denounces, under penalty of a fine or imprisonment, the offense of 
the delivery by an agent or employé of an express company, or other 
common carrier, to any fictitious person, or to any person under a 
fictitious name, of any intoxicating liquor shipped in Interstate com- 
merce, and this section became effective January 1, 1910. 

The mittimus under which the marshal held the prisoner was issued 
after a hearing before the commissioner at which the indictmpnt, the 
testimony of the prisoner, and other évidence were introduced and 
considered by him. Counsel for Witte insist that the court below 
should hâve issued the writ and discharged him because the évidence 
before the commissioner, which was introduced in évidence before the 
court below, conclusively showed that neither that court nor the com- 
missioner had any jurisdiction to hold him: (1) Because section 238 
had been repealed by the Act of March 1, 1913, commonly known as 
the Webb-Kenyon Act, 37 Stat. c. 90, p. 699 ; (2) because, if it had 
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not been repealed in whole, it had been suspended by the Webb-Ken- 
yon Act as to the intoxicating liquor shipped into Oklahoma in Inter- 
state commerce intended for sale, barter, or gift in violation of the 
statutes of Oklahoma Cl Rev. Laws of Oklahoma 1910, § 3605 ; Jop- 
lin Mercantile Co. v. United States, 236 U. S. 531, 546, 35 Sup. Ct. 
291, 59 L. Ed. 705), and the commissioner committed a fatal error at 
his hearing in rejecting évidence ofïered by the prisoner to the effect 
that the person to whom the liquor specified in the indictment vvas al- 
leged to hâve been shipped under a fictitious name intended to resell 
it to other persons in Oklahoma in violation of the laws of that state; 
(3) because no act to effect the object of the alleged conspiracy is al- 
leged in the indictment or in the complaint for the arrest and removal 
of the prisoner or is proved by the évidence before the commissioner; 
and (4) because the testimony of the prisoner overcame the presump- 
tion of probable cause to believe that he was guilty of the offense 
charged in the indictment which arose from the allégations of that in- 
strument. 

[1] Did the Webb-Kenyon Act repeal section 238 of the Pénal 
Code? It contains no express repeal of it, and it makes no référence 
to it. If it is repealed, therefore, the repeal is by implication, and such 
a repeal is not presumed. It is only when the later statute is so ré- 
pugnant to or inconsistent with the earlier one that it is clear that 
the intention of the législative body must hâve been thereby to repeal 
the former that a repeal by implication may be lawfully inferred. 

"To induee a repeal of a statute by the Implication of Inconsistency with 
a later statute, there must be such a positive repugnancy between the two 
statutes that they cannot stand toKether." Arthur v. Honier, 96 U. S. 137, 140, 
•27 L. Ed. 811; Gowan v. Ilarley, 56 Fed. 973, 978, 6 C. C. A. 190, 195. 

[2, 3] Section 238 created, denounced, and prescribed the punish- 
ment for the spécifie offense of the delivery, by an agent, officer, or 
employé of a common carrier, of intoxicating liquor shipped in inter- 
state commerce, to a fictitious person, or to any person under a ficti- 
tious name, or to any person but the consignée, except upon the lat- 
ter's written order. The Webb-Kenyon Act, 37 Stat. 699, prohibited 
the shipment of intoxicating liquor in Interstate commerce into any 
.State, territory, or district of the United States wherever .such intox- 
icating liquor was intended by any person interested therein to be re- 
ceived, possessed, sold, or used in violation of any lavv of such state, 
territory, or district. The latter act contains no provision répugnant 
to the former act, no provision indicating any intention of the mem- 
bers of Congress thereby to repeal or striké down the denunciation 
of the delivery by agents or officers of a common carrier of liquor in 
interstate commerce to persons under fictitious names, or to permit 
them so to do. The former act is of the nature of a spécial lavv creat- 
ing and enacting spécial législation as to the new offense it créâtes. 
The latter is of the nature of a gênerai law prohibiting the shipment 
of intoxicating liquor in interstate commerce under the circumstances 
therein specifically noted. Spécifie législation upon a particular phase 
of a single subject is not affected by a subséquent law relating to a 
gênerai subject which neither refers to the earlier law nor is répug- 
nant to nor inconsistent with it, but the two laws must stand together, 
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the former as the law of its spécifie phase of the subject, and the lat- 
ter as the gênerai law relating thereto. State v. StoU, 17 Wall. 425, 
436. 21 L. Ed. 650; Gowen v. Harley, 56 Fed. 973, 978, 6 C. C. A. 
190, 195 ; Board of Com'rs of Seward Co. v. ^tna Life Ins. Co., 90 
Fed. 222, 227, 32 C. C. A. 585, 590 ; Christie- Street Commission Co. 
V. United States, 136 Fed. 326, 333, 69 C. C. A. 464, 471; Priddy v. 
Thompson, 204 Fed. 955, 959, 123 C. C. A. 277, 281. There is no 
such inconsistency or repugnancy between the Webb-Kenyon Act and 
section 238 of the Pénal Code as will warrant tlie conclusion that Con- 
gress intended by the passage of the former to repeal the latter, and 
it was not repealed thereby. 

[4 1 The second contention is that, although section 238 has not been 
repealed in toto, yet it has been suspended by the Webb-Kenyon Act 
as to ail shipments in Interstate commerce of intoxicating liquor into 
Oklahoma which were intended, as the act reads, "by any person in- 
terested therein, to be received, possessed, sold, or in any manner 
used * * * jn violation of any law" of that state, that as the 
laws of Oklahoma prohibit the manufacture, sale, barter, gift, or fur- 
nishing of such liquor only, and do not prohibit its receipt, possession 
or use by consignées for their own consumption (1 Revised Laws of 
Oklahoma 1910, § 3605), section 238 is suspended as to the delivery 
by any officer or agent of a common carrier of such liquor as any 
one interested in intends to resell or give away in violation of the laws 
of that state, and is in force only as to the delivery of such liquor as 
persons interested in intend shall be received, possessed, and used for 
their own consumption or use ; that consequently the évidence ofifered 
by the prisoner to show that the person to whom the indictment al- 
leged the liquor was to be delivered under a fictitious name intended 
to resell it in violation of the laws of Oklahoma would hâve shown 
that the delivery in this case and the case itself were not within the 
reach of section 238, and consequently were never within the juris- 
diction of the court, in Oklahoma, the commissioner, or the court be- 
low. 

The strongest argument in support of this contention is the argument 
by analogy based on the décision of the Suprême Court in Joplin Mer- 
cantile Co. v. United States, 236 U. S. 531," 546, 35 Sup. Ct. 291, 59 L. 
Ed. 705. It is said that the facts in the case at bar are analogous to the 
facts in that case, and that for that reason section 238 should be held 
to be suspended to the extent above stated, as section 8 of the Act of 
March 1, 1895, c. 145, 28 Stat. 693, was in that case held to be sus- 
pended in part though not repealed by the enabling act of Oklahoma of 
June 16, 1906, c. 3335, 34 Stat. 267. An argument by analogy never 
rises to the strength of a well-founded syllogism, is always liable to 
mislead, and its strength is measured by the closeness of the analogy 
of the facts. Let us compare the pertinent facts in the Joplin Mercan- 
tile Company's Case with those in the case at bar and observe their 
similarities and différences. In that case section 8 of the act of 1895 
had provided: 

"That any pereon • • • who shall, In said (Indian) territory, manufac- 
ture * * • any vlnous, malt, or fermented liquors, or any other intoxicat- 
ing drlnks • • • or who sliall carry, or in any manner hâve carried, Into 
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said Territory any such llquors or drinks • » * shall, upon conviction 
thereof, be punished," etc. 

By the enabling act of Oklahoma of June 16, 1906, Congress provided 
for the admission of Oklahoma, which comprised tlie former Indian 
Territory and large tracts of land outside that territory into the Union, 
and in section 3 required that the convention to form the Constitution 
of the new state should provide in that instrument, among other things, 
that the manufacture, sale, barter, giving avvay, or otherwise furnish- 
ing intoxicating liquors within those parts of the state then known as 
the Indian Territory be prohibited for 21 years from the admission of 
the state, and thereafter, until the people of the state should otherwise 
provide, and that "any person, individual or corporate, who shall man- 
ufacture, sell, barter, give away, or otherwise furnish intoxicating liq- 
uor of any kind * * * or who shall ship or in any way convc)- 
such liquors from other parts of said state" into the former Indian Ter- 
ritory, shall be punished by fine and imprisonment. The people of the 
state of Oklahoma had embodied thèse provisions in section 7, art. 1, 
of their Constitution, had therein declared that upon the admission of 
that state into the Union those provisions should be immediately en- 
forceable in the courts of the state, and the Législature of that state 
had enacted a statute to the same effect. 1 Laws of Oklahoma 1910, § 
3605. The Suprême Court conceded that the question with which they 
were compelled to deal was "by no means easy of solution," that the 
act of 1895 was not repealed, but that, in view of the spécifie rcquire- 
ments of the enabling act and the serious inconvenience and confusion 
chat would resuit from the concurrent jurisdiction of the nation and 
the state over the same offenses, the active exercise of the fédéral au- 
thority to enforce the provisions of section 8 of the act of 1895, so 
far as it related to intrastate transactions, was suspended and those 
provisions were not enforceable, while so far as they related to Inter- 
state transactions they remained in force. 236 U. S. 544, 545, 546, 547, 
35 Sup. Ct. 291, 59 L. Ed. 705. But in that case the Suprême Court 
held that the act of 1895 was suspended respecting intrastate transac- 
tions only, and that it remained in force respecting interstate transac- 
tions. It is respecting an interstate transaction, a delivery of a ship- 
ment from Joplin, Mo., to the city of Oklahoma in the state of Okla- 
homa, that the offense in the case at bar is charged. In die Joplin Mer- 
cantile Company's Case, the Congress had expressly required the state 
to provide in its Constitution for the punishment by the state itself of 
the offenses over which the court held the exercise of the fédéral au- 
thority to be suspended. In the case at bar, the Congress has never 
required the state of Oklahoma to denounce or to prescribe any punish- 
ment for the offense charged in the indictment in hand, and it has nev- 
er donc so. The offenses respecting intrastate transactions concerning 
which the Suprême Court held the fédéral authority suspended in the 
former case were the same offenses made punishable by the state Consti- 
tution and laws, the manufacture, sale, furnishing, and carrying of 
intoxicating liquor within the state. In the case in hand, there is no pro- 
vision of the Constitution or statutes of the state of Oklahoma denounc- 
mg or prescribing any punishment for the offense of delivering or caus- 
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ing the delivery by an officer, employé, or agent of a common carrier 
of intoxicating liquor shipped in interstate commerce to a fictitious per- 
son, or to a person under a fictitious name ; tlieref ore none of that seri- 
ous inconvenience and confusion from the exercise over this offense 
of concurrent fédéral and state authority which induced the Suprême 
Court to hold that the act of 1895 was partially suspended. Hence it 
is that the argument by analogy utterly fails, and section 238 may not 
be lawfully suspended in whole or in part on the authority of the case 
of the Joplin Mercantile Company. 

Counsel cite décisions of the courts of the states to the proposition 
that since tlie enactment of the Webb-Kenyon law interstate shipments 
of intoxicating liquor become subject to seizure under the laws of the 
states as soon as they arrive in the state of their destination and per- 
sons by selling, giving away, or carrying them are from that time sub- 
ject to punishment for the violation of state laws regarding them. 
Conceding, without deciding, the soundness of this proposition, the con- 
clusion which counsel seek to deduce from it, that the passage of that 
act repealed, or suspended, or renounced the power of the nation to en- 
force any part of section 238, neither logically nor reasonably follows. 
It still remains true that the state of Oklahoma has never enacted any 
law prohibiting or prescribing any punishment for the offense of the 
delivery by an officer, agent, or employé of a common carrier of in- 
toxicating hquors shipped in interstate commerce to a fictitious person, 
or to a person under a fictitious name, so that none of the confusion or 
inconvenience of concurring national and state jurisdiction can resuit 
from the enforcement of section 238, that the offense thereby created if 
an offense respecting interstate and not respecting intrastate transac- 
tions, that the Joplin Mercantile Company's Case is not analogous to 
this case and does not rule it, and that no persuasive reason is present- 
ed in the argument or authorities of counsel for the prisoner why the 
reasons stated above for holding that the Webb-Kenyon Act did not 
repeal section 238 in toto are not also décisive of the question whether 
or not that act suspended or repealed it in part. For thèse reasons, 
our conclusion is that section 238 has not been repealed or suspended 
either in whole or in part by the Webb-Kenyon Act, or othervvise, and 
that it is in full force and efïect. There was therefore no error in the 
rejection of the évidence ofïered to show that the person to whom it 
was alleged in the indictment the intoxicating liquor was to be deliver- 
ed intended to resell it in Oklahoma in violation of the laws of that 
state. 

[5] But counsel insist that the record in this case discloses the ab- 
sence of jurisdiction of the United States District Court of Oklahoma 
to try the prisoner for the offense charged in the indictment and the ab- 
sence of jurisdiction of the commissioner and of the court below to di- 
rect his removal to Oklahoma for trial because the indictment fails to 
charge any crime. In entering upon the discussion of this issue, coun- 
sel Write in their brief as follows : 

"We db not claim the right hère to question the technleal sufficleney of the 
Indictment, nor even to ask the détermination of close and douljtful questions 
of law. Neither do we contend that we are entitled to demand the weighiog of 
contllctlng évidence by the commissioner or by the court upon application (or 
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reinoval or for a wrît ot habeas corpus. For the purpose of thîs hearlug, vre 
concède to the government the broadest and most libéral construction of the 
Indictment. We concède that if it even inferentially charges a crime, no mat- 
ter how defeetively, it is sufficlent for the purpose of removal. We go farther 
and concède that, though the indictment wholly fails to charge a crime, the 
government is yet entitled to prevail if It bas offered a scintilla of proof dehors 
the record to supply the deficlency." 

On another page of their brief, this appears: 

"However, for the purpose of thls proceeding we eonstrue the Indlotmtent as 
alleging a eonspiracy between Elkins, Witte, Tiedenian, and others, to hâve and 
cause Tiedenian, as agent for the express eompany, to violate section 238 of 
the Pénal Code by the delivery of the llquor to Elkins under a flctitious name, 
and that Elkins sent thèse télégraphie orders with the intention that they 
should be shipped by the Milwaukee Béer Company to hlm at Oklahoma City 
under the flctitious naifle of 'W. iXoran,' and that wben such llquor should be 
received at Oklahoma City Tiedeman should violate section 238 by delivering 
to hlm the llquor so ordered. Our sole contention on this branch of the case 
is that, assumlng the truth of ail thèse allégations, no act to effect the object 
of the eonspiracy within the meaning of the statute has been alleged or shown." 

The foregoing admissions and concessions are accepted, and the dis- 
cussion will be limited to the considération of the sole contention hère 
stated on the basis of the soundness of the law and the facts conceded. 

[6] The télégraphie orders mentioned in the last concession quoted 
were orders for the shipment of whisky which were alleged in the in- 
dictment to hâve been sent by Elkins, one of the conspirators, in pur- 
suance of the eonspiracy, "and while the same was in fuU force and 
effect and to eflfect the object thereof," to Milwaukee Béer Company 
at Joplin, Mo., at various dates from four months to nine months after 
August 1, 1914, at which time it was alleged in the indictment that 
the eonspiracy had been formed and after which time until August 
2, 1915, it was also alleged in the indictment that the eonspiracy was 
continuously in existence. The sending of thèse orders were the only 
overt acts alleged in the indictment to hâve been done to effect the ob- 
ject of the eonspiracy, and, though it is alleged that they were done 
for that purpose, counsel strenuously argue that they could not hâve 
been done to effect the object of the eonspiracy: (1) Because, until 
the indispensable Interstate shipment had been made and had reached 
the possession of Tiedeman, the agent of the common carrier at the 
point of destination, a violation of section 238 was legally and physi- 
cally impossible; but the offense charged is not the violation of sec- 
tion 238, but the formation of a eonspiracy to violate it and the per- 
formance by one of the conspirators of acts to effect the object of 
the eonspiracy, and such a eonspiracy to violate section 238 must in 
the nature of things be formed before the violation and before the 
overt acts to effect the object of the eonspiracy, such as the ordering 
or procuring the interstate shipments which are indispensable to such 
a violation, may be done, and it is alleged in the indictment that thèse 
overt acts were done in violation of section 37 of the Pénal Code. 
(2) Because the acts of Elkins in ordering the béer were parts of 
the agreement of eonspiracy to violate section 238 and were not acts 
done to effect the object of it : but the averments of the indictment 
are that the agreement of eonspiracy was made before thèse acts were 
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donc, and that the acts were donc to effect its object, and on this ap- 
plication for a wn't of habeas corpus the courts may not présume 
that thèse allégations of the indictment are false in the absence of 
conclusive évidence in conflict with them. (3) Because the acts of 
sending the orders for the shipment of the whisky did not tend to efïect 
the object of the conspiracy, but were innocent acts which might bave 
been, and as is insisted by counsel were, donc without effecting or 
intending to effect that object. It is conceded that the télégraphie 
orders in themselves might hâve been innocent, and that they might 
bave been made without any intent or purpose to effect the object of 
the conspiracy; but it was essential to the accomplishment of that 
object that Tiedeman, the agent of the common carrier, should receive 
and bave in bis possession or control an Interstate shipment of intoxi- 
cating liquors, that Elkins or some other person should ship it^ or cause 
it to be shipped, and the averments of the indictment are that Elkins, 
by means of the télégraphie orders, directed that thèse Interstate ship- 
ments should be made to Tiedeman for the purpose of effecting the 
object of the conspiracy. Acts otherwise innocent may become crim- 
inal when they are performed by the members of a criminal conspir- 
acy to effect its object. The télégraphie orders of Elkins were wel) 
calculated to assist in effecting the object of this conspiracy. They 
tended to cause the Interstate shipments indispensable to the attain- 
ment of that object to be made, they were in the train or line of 
causal connection with the unlawful object, and although if they were 
not performed to effect that object they were innocent, yet, as it was 
directly alleged in the indictment that they were done to effect that 
object and as it is ciear that they might hâve had that effect, the con- 
tention of counsel for the prisoner, that "no act to effect the object 
of the conspiracy within the meaning of the statute bas been alleged 
or shown," cannot be sustained. Houston v. United States, 217 Eed. 
852, 855, 133 C. C. A. 562, 565 ; United States v. Benson, 70 Fed. 
591, 17 C. C. A. 293; United States v. Sanche (C. C.) 7 Fed. 715; 
United States v. Donau, 11 Blatchf. 168, Fed. Cas. No. 14,983; Gantt 
V. United States, 108 Fed. 61, 47 C. C. A. 210: United States v. Shev- 
lin (D. C.) 212 Fed. 343. 

[7] Finally, it is insisted that the commissioner was mistaken in 
his fînding that there was probable cause to believe that the prisoner 
was guilty of the offense charged in the indictment. The évidence 
before the commissioner on this subject consisted of the indictment, 
of undisputed évidence of the prisoner's identity, and of his own tes- 
timony to the effect that the averments in the indictment, so far as 
he was concerned, were not true. The télégraphie orders charged 
to bave been sent by one of the consplrators were alleged in the 
indictment to hâve been signed Frisco Club and to hâve been sent by 
Elkins. The prisoner in his testimony before the commissioner stated 
that he was the person named in the indictment, that he was the man- 
ager of the Milwaukee Béer Company at Joplin, Mo., that he knew 
Elkins and Tiedeman, that he received the télégraphie orders signed 
Frisco Club from Elkins or Franke, that the Frisco Club, by Elkins 
or Franke, directed him to ship intoxicating liquors ordered by that 
240 F.— 18 
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club, when not otherwise directed, to W. Moran, until further orders, 
that he shipped ail liquors ordered by the Frisco Club or Elkiiis to 
this W. Moran and charged them to the Frisco Club, that he never 
knew W. Moran, and W. Moran never paid him for any of the liq- 
uors sent him, but the Frisco Club or Elkins paid therefor. 

1 8] On an application for a writ of habeas corpus to relieve a pris- 
oner from a commissioner's order of removal to another district, the 
légal presumption is that the latter's finding of probable cause is cor- 
rect. It is only when there was no substantial évidence to sustain that 
finding, and not when the commissioner reached an erroneous con- 
clusion upon the question of the weight of substantially conflicting évi- 
dence, that courts may lawfully grant relief by writ of habeas corpus 
on the ground of no probable cause. 

[9] In this case the indictment was introduced in évidence and was 
itself prima facie évidence of probable cause. Hyde y. Shine, 199 
U. S. 62, 84, 25 Sup. Ct. 760, 50 L. Ed. 90; Price v. Henkel, 216 U. 
S. 488, 491, 30 Sup. Ct. 257, 54 L. Ed. 581. The prisoner admitted 
his identity and testified to the receipt of the télégraphie orders for 
the liquor from Elkins signed by the Frisco Club and the shipment 
of this liquor to W. Moran, who never paid for any of it and whom 
the prisoner never knew, The record before the commissioner was 
not, therefore, so barren of ail évidence of probable cause to believe 
the prisoner guilty of the offense charged in the indictment that the 
commissioner can be lawfully held to hâve erred in committing him 
for removal, or that the court below can be decided to hâve erred in 
denying his pétition for the writ of habeas corpus and for his dis- 
charge. 

The order and judgment below in each of the cases in hand must 
therefore be, and they are hereby, affirmed. 



ALASKA PACIFIC FISHEEIES et al. y. UNITED STATES. * 
(Circuit Court of Appeals, Nlnth Circuit. March 19, 1917.) 

1. FiSH «©s'S — RiGHT TO FisH — Resekvation by Président — AurnoBiTT op. 

Desplte the power of Congress to control and dispose of tlie territories 
and other property of the United States, the Président may reserve public 
land and adjacent waters for useful purposes without being authorized to 
do so by express statute. Hence Congress havlng by Act March 3, 1S91, c. 
S61. § 15, 26 Stat. 1101, reserved a body of lands known as Annette Is- 
lands in Southeastem Alaska, for the use of a tribe of Indians and such 
other Alaskan natives as might joln them, the Président may, though not 
authorlzed, the islands belng unfit for agriculture and the Indians not be- 
ing agricultural people, reserve for the beneflt of the Indians fishing rights 
in waters ad.)aoent to such Islands, such réservation belng the practical 
niethod of carrying out the purpose of Congress, and govemment being a 
practical affair iutended for practical men. 

[Ed. Note.— For other cases, see i^lsh, Cent. Dig. §§ 3, 4, 6-S.] 

2. Fisir <S=5.S — Public Waters — Réservation. 

The United States, as to the territory of Alaska, exercises ail sover- 
eiguty, national and municipal, and hence, In view of the povrers of the 

^;=5For othei- cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
•Rehearing denied May 14, 1?17. 
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Idng over lands flowed by the tide, United States bas complète control 
over Alpskan waters flovved by the tide wliich are within its maritime 
jnrisdiction. Consequently, tlie Président, in view of liis powers to ré- 
serve public lands, may, to carry ont the purpose of an act of Congress, re- 
serve sucli waters. 
[Ed. Xote.— For other cases, see Flsh, Cent. Dig. §§ 3, 4, 6-8.] 

3. Fisn <S=>3 — ^Public Wateks — Réservations. 

Where Congress by Aet March 3, 1891, § 15, reserved a gronp of islands 
for an Indian tribe, and such other natives of Alaska as nriglit join them, 
the President's réservation of fishing rights in adjacent waters was not 
only for the benefit of the whole people, but was for a pul)lic purpose, 
being calculated to prevent the possibility of Indians becomlng a public 
charge. 

[Ed. Note.— For other cases, see Fish, Cent. Dig. §§ 3, 4, 6-8.] 

4. Navigable Waters ig=»19 — Authoritt or Congress— Power. 

Alaskan waters within the maritime jurisdiction of the United States 
are under the control of Congress, and the érection in such waters wlthout 
consent of Congress of a fish-trap is, in view of the government's ownership 
of the soi], a trespass; the structure being termed a purpresture which 
the govemraent may at pleasure cause to be removed. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 59-63, 
67-72.] 

Appeal from the 'District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Suit by the United States against the Alaska Pacific Fisheries, a 
corporation, its officers, agents, employés, and ail persons acting by, 
through, or under it or in privity with it. From a decree for com- 
plainant, défendants appeal. Affirmed. 

C. H. Hanford, of Seattle, Wash., Hellenthal & Hellenthal, of 
Juneau, Alaska, and James M. Shoup, of Ketchikan, Alaska, for ap- 
pellants. 

James A. Smiser, U. S. Atty., and John J. Reagan, Asst. U. S. Atty., 
both of Juneau, Alaska, and John W. Preston, U. S. Atty., and M. 
A. Thomas, Asst. U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from a final decree 
entered by the District Court of Alaska, in favor of the United States, 
enjoining the appellants from driving, constructing, or completing any 
fish-trap or structure whatsoever on and at Annette Islands réserva- 
tion or in the waters appurtenant thereto or surrounding the same and 
being the waters within 3,000 feet from the shore at mean low tide 
of Annette Island, in Southeastern Alaska, and from maintaining or 
operating any trap or structure for fishing therein, and from fishing 
ihere in any manner whatsoever, and particularly from driving, oper- 
ating, completing, or maintaining a fish-trap at or near Cedar Point, 
Annette Island, and from delivering or causing to be delivered any 
material whatsoever for the construction of fishing traps upon such 
reserve or in said waters. The decree further ordered that the de- 
fendant Alaska Pacific Fisheries vacate the lands and waters men- 
tioned in the proclamation of the Président of the United States of 

©=3 For other cases see same topic & KBY-NUMISER in ail Key-Numbered Digests & Indexes 
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April 28, 1916, and to remove therefrom and to remove any and ail 
structures therefrom heretofore erected therein by it directly or in- 
dxrectly, and to refrain from in any manner trespassing in and upon 
said waters and said reserve. 

By section 15 of the Act of Congress of March 3, 1891, entitled "An 
act to repeal timber-culture laws, and for other purposes" (chapter 561, 
26 Stat. 1095, 1101), a body of lands knovvn as Annette Islands, sit- 
uated in Alexander Archipelago in Southeastern Alaska, on the north 
side of Dixon's entrance, was set apart as a réservation for the use 
of the Metlakahtla Indians and those peopîe known as Metlakahtlans 
who had recently emigrated from British Columbia to Alaska, and 
such other Alaskan natives as might join them, to be held and used 
by them in common, under such rules and régulations and subject to 
such restrictions as might be prescribed from time to time by the Sec- 
retary of the Interior. 

By the proclamation of the Président, dated the 28th day of April, 
1916 (39 Stat. pt. 2, Proclamations of the Président, p. 57), it was 
recited that the Secretary of the Interior, with a view to assisting the 
Metlakahtlans to self-support, had decided to place in opération a 
cannery on Annette Island. It was therefore necessary that the fish- 
ing in the waters contiguous to the therein described group compris- 
ing the Annette Islands be reserved for the purpose of supplying fish. 
and other aquatic products for said cannery. It was accordingly pro- 
claimed by the Président that the waters within 3,000 feet from the 
shore lines at mean low tide of Annette Island, Ham Island, Walker 
Island, Lewis Island, Spire Island, Hemlock Island, and adjacent rocks 
and islets located within the area segregated by a broken line upon 
a diagram attached to and made a part of the proclamation, and also 
the bays of said islands, rocks, and islets, were thereby reserved for 
the benefit of the Metlakahtlans and such other Alaskan natives as 
had joined them or might join them in résidence on thèse islands used 
by them under the gênerai fisheries laws and régulations of the United 
States as administered by the Secretary of Commerce. 

By section 10 of the Rivers and Harbors Act of March 3, 1899, c. 
425, 30 Stat. 1121, 1151 (Comp. St. 1913, § 9910), it was provided that: 

"The création of an.v obstruction not affirmatively authorized by Congress, 
to the navigable capacity of any of the waters of Uie Uniied States Is hereby 
prohibited ; and It shall not be lawful to build or coraiiience the building of 
any wharf, pier, dolphin. boom, weir, breal;\vater, bulkhead, jetty, or other 
structures In auy port, roadstead, haven, harbor, canal, navigable river, or otfi^ 
€r water of the United States, outsUle estahlished harhar lines, or where no 
harbor Unes hâve been established, except on plans recom'iuended by the Chief 
of Engineers and authorized by the Secretary of War: and it shall not be law- 
ful to excavate or fill, or in any manner to alter or modify the course, location, 
condition, or capacity of, any port, roadstead, haven, harbor. canal, lake, harbor 
of refuge, or inclosure within the limlts of any breakwater. or of the channel 
of any navigable water of the United States, unless the work has been recoui- 
mended by the Chief of Engineers and authorized by the Secretary of War 
prior to beginnlng the same." 

On the 7th day of April, 1916, the appellant Alaska Pacific Fisheries, 
a corporation, by it:> agents and employés, entered upon the navigable 
waters adjacent to Annette Island, less than 2,000 feet south of a 
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point of land designated as Cedar Point, and witliin 3,000 feet from 
the shore of the island at mean low tide, and began the érection of 
a fish-trap in said waters by driving a large number of piles in such 
navigable waters for the purpose of holding the web to be suspended 
between the piles; and upon the 8th day of April the appellant named 
had this apparatus completed for fishing, with the exception of the 
suspension of the web between the piles. The fish-trap so constructed 
and being constructed was the usual and ordinary fishing apparatus 
ordinarily used by those engaged in the catching of salmon in the 
waters of Southeastern Alaska. The portion of the trap nearest the 
shore of Annette Island was situate 200 feet to the seaward from the 
Une of extrême low tide, and was within the navigable waters sur- 
rounding Annette Island. The entire trap is embraced within the area 
referred to in the Présidentes proclamation of April 28, 1916, and, as 
no harbor lines hâve ever becn established at Annette Island, the struc- 
ture is in waters of the United States outside of any established harbor 
lines, and has been erected upon plans not submitted to or recommend- 
ed by the Chief of Engineers of the United States and without any 
authority from the Secretary of War. 

On the 2d day of May, 1916, the appellants were served with a 
notice, by the assistant United States attorney for the district of 
Alaska, that, by virtue of the proclamation, 3,000 feet of waters con- 
tiguous to Annette Island, Alaska, had been set aside for the ex- 
clusive rights of the Metlakahtlans ; and the appellants were warned 
against trespassing on the said reservcd area of waters and to cease 
driving or attempting to drive any trajis for the purpose of catching 
fish within the said area and to cease fishing any traps within the said 
area. To this notice the attorney of the appellant corporation replied 
that the corporation denied that the Président had lawful power to 
extend a réservation beyond the boundaries j)rescribed by an act of 
Congress or to include public navigable water, and suggested that, 
as the validity of the rights asserted would bave to be adjudicated, the 
most expeditious manner of making an issue would be to initiate ju- 
dicial proceedings. The présent suit was thereujjon commenced by 
the United States, praying for an injunction restraining the appellants 
from continuing the construction of the trap mentioned in the corn-- 
plaint, or from fishing same, or interfering in any way whatsoever 
with the free and uninterrupted passage of fish in and through the 
waters described in said proclamation, or from in any way trespassing 
upon the lands described in said act of Congress, or the waters ad- 
jacent thereto or upon the littoral rights of the said natives. The com- 
plaint also prayed for a mandatory injunction compelling the défend- 
ants to vacate the lands and waters and to remove therefrom and to 
remove said structures therefrom. 

It is alleged in the complaint and admitted in the answer that the 
United States, by virtue of its sovereignty, is the owner and seised 
in fee of the body of land known as Annette Island and the waters 
adjacent thereto, and that prior to March 3, 1891, said island was oc- 
•cupied by an association of Indians known as the Metlakahtlans or 
-Metlakahtla Indians. The date of this occupation appears to hâve been 
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in 1886, wben the Indians came to the island from British Columbia 
under the leadership of one Father Duncan. 

The complaint recited section 15 of the Act of Congress of March 
3, 1891, setting aside and apart said Annette Island and islands ad- 
jacent thereto as a réservation for the use of the said Indians and 
such other Alaskan natives as might join thera, and it is alleged that 
by virtne of that act the said Annette Islands, the uplands together 
with the shore lands, became and were at ail times reserved to the 
exclusive use and benefit and occupancy of the Indians mentioned in 
the act, with the exclusive right to the use of the shore or tide lands at 
ail places on said islands to deep water, f ree from obstructions erected 
or maintained by others; and to the right of fishing in the waters 
surrounding said islands exclusively; that ever since the passage of 
the act, the Indians mentioned in the act bave been in the sole, ex- 
clusive, quiet, and peaceable possession of said islands and the waters 
surrounding the same and adjacent thereto; that they bave improved 
said lands, built a town thereon known as the village of Metlakahtla. 
built and maintained a school, a water System, a fish cannery, and 
saw mill, bave govemed themselves and by ordinances provided for 
fire and health protection, and bave been in the exclusive possession 
of tbe fisheries in the waters surrounding said islands, and, in addi- 
tion thereto, bave built and erected one of the largest churcbes in the 
territory of Alaska; that in the year 1914, by ordinance of tbe coun- 
cil of said Annette Islands, existing under the régulations of the 
Secretary of the Interior as provided by the act of Congress, and with 
the approval of said Secretary, permits were granted to natives among^ 
the class mentioned in the act of Congress, to drive and maintain fish- 
ing traps in the waters surrounding said island, and like permits were 
granted in the year 1915 ; that at no time since the passage of tbe 
act of Congress of March 3, 1891, bas there been any interférence by 
any person not mentioned in the act with the possession and rights 
of the persons mentioned in the act, until the interférence by the ap- 
pellant corporation in April, 1916, in the building of the fish-trap on. 
tbe western shore and shore line of Annette Island, heretofore men- 
tioned. The complaint sets up the President's proclamation of April 
28, 1916, reserving for the benefît of the Metlakahtla Indians and 
such other Alaskan natives as might join them the waters surround- 
ing Annette Island within 3,000 feet from the shore of the island, for 
fisbîng purposes, and the act of March 3, 1899, prohibiting the créa- 
tion of any obstruction to the navigable capacity of any of the waters 
of the United States not affirmatively authorized by Congress, and; 
making it unlawful to build or commence to build any structure in 
any of the waters of the United States outside established harbor lines 
except upon plans recommended by the Chief of Engineers and au- 
thorized by tbe Secretary of War. The particulars concerning tbe in- 
trusion of the appellants into the waters reserved by the President's 
proclamation are set out in détail, together with the notices served^ 
upon the appellants, warning the appellant corporation against such. 
intrusion. 
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The complaint prayed for an injunction restraining the appellants 
from eontinuing the construction of the fish-trap mentioned in the 
complaint, and from fishing same, or interfering with the free and 
uninterrupted passage of fish in and through the waters described in 
the President's proclamation, and from trespassing upon the lands de- 
scribed in the act of Congress or the waters adjacent thereto or upon 
the littoral rights of the natives. The complaint also prayed for a man- 
datory injunction compelling the appellants to vacate said lands and 
waters and to remove therefrom. 

The appellants in their answer admit that, subséquent to the passage 
of the act of Congress referred to in the complaint, Annette Island 
lias been occupied by the Metlakahtla Indians or the Metlakahtlans 
referred to in the act, but the appellants deny that the shore lines or 
any part of said shore lines — that is to say, the tidelands lying be- 
tween low water and the ordinary line of high tide — hâve been re- 
served by virtue of said act of Congress, or bave been occupied by 
said Indians, either in whole or in part, and the appellants deny that 
the right of fishing in said waters surrounding the island was by 
virtue of said act of Congress or otherwise reserved to the use of 
the said Metlakahtla Indians or others referred to in the said act or 
at ail. The appellants deny that the said Indians, Metlakahtlans or 
others referred to in said act, or any other person or persons what- 
soever, hâve had, by reason of said act or otherwise, the exclusive 
right to use, occupy, or control the tidelands lying between low-water 
mark and the line of ordinary high tide along the shore of Annette 
Island, or any part of said tidelands ; allège that the President's proc- 
lamation was issued without authority of law and is void and of no 
efïect. The answer sets up other matters relating to the occupation 
of the islands by the Metlakahtlans and the circumstances connected 
with its construction of the fish-trap mentioned in the complaint. Up- 
on thèse matters of minor importance the reply of the United States 
takes issue; but the dominant question, as presented by the complaint 
and answer, is the right of the appellants to enter upon the waters 
mentioned in the complaint and erect the fish-trap at the place desig- 
nated. 

The errors assigned relate to the refusai of the court to make and 
adopt certain findings of facts as requested by the appellants, the mak- 
ing and adopting by the court of certain other findings of facts, the 
refusai of the court to adopt certain conclusions of law proposed by 
the appellants, and the action of the court in adopting certain other 
conclusions of law, resulting in the final decree in favor of the Unit- 
ed States. The main questions at issue, as presented by the assign- 
ments of error, are stated in the following conclusions of law proposed 
by the appellants and refused by the court, to which refusai the ap- 
pellants took exceptions : 

(1) "In the construction of a flsh-trap off Oedar Point, Annette Island, nnd 
the maintenance thereof the défendants were engaged in the exercise of their 
conïuion right of fisliery, and being so engaged in the exerci.se of a lawful right 
they acqulred a vested right in said fish-trap froiu which they could not be 
divested liy a subseQuent proclamation of the Président or otlierwise without 
compensation." 
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(2) "The réservation of Annette Island, as made by act of Congress March 3, 
1891, reserved the lands to ordinary higb-water mark only and did not iii- 
clude any of the navigable waters of the United States, and that the proclama- 
tion of the Président referred to in the pleadlngs herein was made without 
authority of law, in that the power to control and dispose of the territories 
and other property of the United States is by the Constitution vested in Con- 
gress." 

[ 1 ] Ref erring to the last proposition first, it may be conceded, with- 
out so deciding, that the réservation of Annette Island as made by the 
act of Congress of March 3, 1891, reserved the lands of the island to 
ordinary high-water mark only and did not include the shore between 
the high and low water marks, nor any navigable waters surround- 
ing the island; but it does not follow that the proclamation of the 
Président of April 28, 1916, was made without authority. It may be 
conceded further that the power to control and dispose of the terri- 
tories and other property of the United States is by the Constitution 
vested in Congress; but it does not follow that the Président may 
not reserve public lands and adjacent waters for useful purposes with- 
out being authorized so to do by express statute. 

In United States v. Midwest Oil Co., 236 U. S. 459, 471, 35 Sup. 
Ct. 309, 59 L. Ed. 673, the Suprême Court had before it a réservation 
made by the Président of public lands containing petroleum or other 
minerai oils, chiefly valuable therefor, which prior thereto had been 
declared by Congress to be free and open to occupation, exploration, 
and purchase by citizens of the United States. The act of Congress 
was passed Kebruary 11, 1897 (chapter 216, 29 Stat. 526 [Comp. St. 
1913, § 4635]). The Président withdrew and reserved certain of 
thèse lands by an order dated September 27, 1909. The court, in sus- 
taining the right of the Président to make such réservation without 
statutory authority, refers to the fact that prior to 1910 at least 252 
réservations for useful, though nonstatutory, purposes had been made 
by the Président, and cites Grisar v. McDowell, 6 Wall. 364, 381, 
18 L. Ed. 863, where it was said that: 

"From an early period in the hlstory of the govemment it bas been the 
practice of the Président to order, from time to time, as the exigencles of tho 
public service requlred, parcels of land belonginj; to the United States to be 
reserved from sale and set apart for public uses." 

The court continues: 

"But notwithstandlng tbls décision and the contlnnlty of this practice, the 
absence of express statutory authority vt'as the occasion of doubt being ex- 
pressed as to the power of the Président to make thèse orders. The matter 
Viras therefore several times referred to the law otticers of the government for an 
opinion on the subject. One of tbem stated ([1SS1>] 19 Op. Atty. Gen. 370) tliat 
the validlty of such orders rested on 'a Iong-estab)lshed and long-reeognlzed 
power in the Président to withhold from sale or settlement, at discrétion, por- 
tions of the publie domain.' Another reported that 'the power of the Président 
was recognized by Congress and that such récognition was équivalent to a 
grant.' 17 Op. Atty. Gen. (1881). Agaln, when the claim was m'ade that the 
power to wlthdraw did not extend to minerai land. the Attorney General gave 
the opinion that the power 'must be regarded as extendlng to any lands which 
belong to the public domain, and capable of being exercised with respect ta 
such lands so long as they remain unappropriated.' 17 Op. Atty. Gen. 232 
(1881). 



ALASKA PACIFIC FISHEKIES V. UNITED STATES 281 

"Simîlar vlews were expressed by officers In the Land Department. Indeed, 
one of the strongest assertions of the existence of the power is the frequentlj 
quoted statement of Secretary Teller made in 1881: 'That the power résides 
in the Executive from an early period In the history of the eountry to make 
réservations has never been denied elther legislatively or judiclally, but on 
the contrary has been recogrnized. It constltutes In fact a part of the Land Of- 
fice law, exista er nécessitât! rei, is Indispensable to the public weal and In 
that light, by différent laws enacted as herein indicated, has been referred to 
as an existing undisputed power too well settled ever to be disputed.' 1 L. D. 
:J38 (1881-83)." 

The court says further: 

"It may be argued that while thèse facts and rulings prove a usage they do 
not establish its validity. But," says the court, "govemment is a practical 
affair intended for practical men." 

And upon the practice of the govemment officers with respect to 
such practical affairs, the court sustained the right of the Président 
to make such a réservation without statutory authority, citing a num- 
ber of cases in support of such action. 

In the présent case, there is no question about the President's rés- 
ervation of Annette Island being in conflict with the preceding act of 
Congress. It is not; but, on the contrai-y, the réservation is in con- 
formity with the purpose of the act and was designed to carry that 
purpose into practical effect. Section 15 of the Act of March 3, 1891, 
reserved that island for the use of the Metlakahtla Indians and such 
«ther Alaskan natives as might join them. What use? Thèse In- 
dians are not agriculturalists, and, if tliey were, the island is practi- 
cally worthless for that purpose, since the island has very little agri- 
cultural land upon it. Thèse Indians are fishermen and hunters, and 
they obtain their living by fishing and hunting, mainly by fishing in 
waters such as surround Annette Island. The island was then re- 
served for the habitation of thèse Indians and for their use in ob- 
taining their food supply from the waters immediately surrounding 
the island. Now if, as the Suprême Court says in the Midwest Oil 
Case, the "govemment is a practical affair intended for practical men," 
we can think of nothing more practical, under ail the circumstances, 
than the réservation by the Président of the waters immediately sur- 
rounding Annette Island for the use and benefit of thèse Indians ; and 
this was undoubtedly the practical purpose Congress had in view when 
it made the original réservation. 

[2] But did the President's authority to reserve lands belonging 
to the public domain give him authority to reserve the waters .sur- 
rounding Annette Island "within three thousand feet from the shore 
at mean low tide"? Alaska is a territory of the United States. An- 
nette Island is in that territory. The United States is therefore the 
owner in fee of the island and its shores ; that is to say, it is the 
owner of the upland on the island and ail the land between the high 
and low water marks. It is also the owner of the soil under ail the 
navigable waters surrounding the island, and is sovereign and has 
dominion over ail. 

In Shively v. Bowlby, 152 U. S. 1. 47, 57, 14 Sup. Ct. 548, 566 
569 (38 L. Ed. 331), the Suprême Court, considering the diversity 
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of view disclosed by the discussion as. to the scope and effect of tlie 
previous décisions of the court upon the subject of public and private 
rights in lands below high-water mark of navigable waters, deemed 
it to be a fit occasion for a full review of those décisions and the 
considération of other authorities upon the subject. The court then 
proceeds to review the leading décisions and authorities and reaches 
certain conchisions; among others, that, notwith standing the dicta 
contained in some of the opinions of the court to the efïect that Con- 
gress had no power to grant any land below high-water mark of 
navigable waters in a territory of the United States, it was not strictly 
true, and, after a review of the authorities, concludes that: 

"By the Constitution, as Is now well settled, tlie United States, havlng rlght- 
fnlly acquired the territories, and being the only govemment whieh ean impose 
laws upon them, hâve the entire domlnion and sovereignty, national and mu- 
nicipal, fédéral and state, over ail the territories, so long as they reinain in a 
territorial condition. (Citing cases.) 

"We cannot doubt, therefore, that Congress has the power to make grants of 
lands below high-water mark of navigable waters in any territory of the 
United States, whenever it becomes necessary to do so in order to perform 
international obligations, or to effect the Improvement of such lands for the 
ororaotion and convenience of commerce with foreign nations and among the 
itérerai states, or to carry out other public purposes appropriate to the objects 
for which the United States hold the territory." 

Then, as a final summary of its conclusions, the court says : 

"Lands under tidewaters are incapable of cultlvation or improvement in 
the manner of lands above high-water mark. They are of great value to the 
public for the purposes of com'merce, navigation, and flshery. Their improve- 
ment by individuàls, when permitted, is incidental or subordinate to the pub- 
lic use and rlght. Therefore the title and the control of them are vested in 
the sovereign for the benefit of the whole people. 

"At comiuon law, the title and the dominion in lands flowed by the tide were 
In the king for the benefit of the nation. Upon the settlement of the colonies, 
like rights passed to the grantees in the royal charters, in trust for the com- 
munitles to be established. Upon the American Révolution, thèse rights, 
charged wlth a like trust, were vested In the original states withln their re- 
spective borders, subject to the rights surrendered by the Constitution to the 
United States. 

"Upon the acquisition of a territory by the United States, whether by ces- 
sion from one of the states, or by treaty wlth a foreign country, or by dlscov- 
ery and settlement, the same title and dominion passed to the United States, for 
the benefit of the whole people, and in trust for the several states to be ulti- 
mately created out of the territory. • • * 

"The United States, while they hold the countrj' as a territory, havlng ail 
the powers both of national and of municipal govemment, may grant, for ap- 
propriate purposes, title» or rights in the soil helo-w high-water nwrk of tide- 
waters. But they hâve never done so by gênerai laws; and, unless in some case 
of International duty or public exigency, hâve acted upon the policy, as most 
in accordance with the interest of the people and wlth the object for which 
the territories were acquired, of leavlng the administration and disposition of 
the sovereign rights in navigable waters, and in the soil under them, to the 
control of the states, respectively, when organlzed and admitted into the 
Union." 

Thèse conclusions were reached by the court in determining conflict- 

ing rights of private parties to certain shore lands fronting on the Co- 

lumbia river at the city of Astoria; one party deriving title from a 

donation claim acquired under an act of Congress while Oregon was a 
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territory, and the other party claiming under a subséquent grant f roni 
the State of Oregon, pursuant to its statutes as a state. 

In the présent case, we are not dealing with the rights of grantees 
under conflicting grants, but with the scope and purpose of a réserva- 
tion by the United States. It may be said therefore that the law de- 
clared in this case is dictum as applied to the question involved in the 
présent case ; but the court, in reaching the conclusions it did, f ound it 
necessary to review the whole question of public and private rights in 
the lands under the navigable waters of the United States and cites au- 
thorities in support of ail of its conclusions. The statement of the law 
by the court is therefore controlling, and we must hold that the réser- 
vation of Annette Island by the act of Congress, and of its surrounding 
waters by the President's proclamation, is fully sustained. 

[3] It may be objected further that the law as stated by the Suprême 
Court is not authority for the réservation of the waters adjacent to 
Annette Island for the reason that the réservation is for the benefit of 
the Metlakahtla Indians and not for the whole people. We tliink that 
such a réservation is for the benefit of the whole people. It protects 
the food supply of a whole tribe of Indians and other native Indians 
that may join them and provides the means for their self-support. In 
guarding against the possibility of thèse Indians becoming a pubHc 
charge, the measure is clearly a public concern and for the benefit of 
the whole people. 

[4] But, as we are not limited in our conclusions to the issues thus 
presented, we return to the original question, namely, hâve the appe- 
lants the right to enter upon the waters mentioned in the complaint and 
erect a fish-trap at the place designated ? The Metlakahtla Indians are 
not parties to this action, and their rights under the réservation are not 
involved in this controversy. The appellants hâve no title to the soil 
under the waters where they hâve driven the piles for the fish-trap 
which is the subject of this complaint, nor hâve the plans for the struc- 
ture been approved by the Chief of Engineers, nor the structure itself 
authorized by the Secretary of War. The United States, the complain- 
ant in this case, is the owner of the soil. The appellants, as défendants, 
are mère trespassers. 

The law applicable to such a case was stated by the Suprême Court 
in Weber v. Harbor Commissioners, 18 Wall. 57, 21 L. Ed. 798. In 
that case the state of California had reserved certain lands in tlie navi- 
gable waters of the Bay of San Francisco for the construction of 
wharves. The lands were situated nearly half a mile from what was 
the shore of the Bay of San Francisco at the time California was admit- 
ted into the Union, and over which the water at the lowest tide then 
flowed at a depth sufficient to float vessels of ordinary size. Weber had 
a wharf erected in thèse waters which he claimed to own under a title 
derived from the city of San Francisco and by possession and prescrip- 
tion covering a period of 13 years. The court, referring to the propo- 
sition that in several of the states, by gênerai législation or immémorial 
usage, the proprietor whose land is bounded by the shore of the sea, 
or of an arm of the sea, possesses the right to erect a wharf or pier in 
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front of his land, extending into the waters to the point where they are 
navigable, said: 

"In the absence of such législation or usage, however, tlie common-law rule 
would govern the rights of the proprietor, at least in those States where the 
common-law obtains. By that law the title to the shore of the sea, and of the 
arms of the sea, and in the soils under tidewaters, is. in EngUnid, in the king, 
and, in this couuti-y, in the state. Any érection thereun wltliout liceiise is 
therefore deemed an encroachmeut upon the property of the sovereisu. or, as 
it is termed in the languafîe of the law, a purpresture, which lie m'ay reinove 
at pleasure, whether it tend to obstruet navigation or otherwise." 

On the southeast coast of Massachusetts is a body of water called 
Buzzard's Bay, an inlet of the Atlantic Océan. It is about 30 miles 
in length and 5 to 10 miles in width. Over the waters of this bay the 
commonwealth of Massachusetts has assumed the jurisdiction which 
the United States has over the waters of Alaska, and has by statute 
made certain réservations and régulations governing the fishing indus- 
try carried on in the waters of the bay. Among other régulations, it 
has provided against the use of the purse seine in taking fish anywhere 
in the waters of the bay. In Manchester v. Massachusetts, 139 U. S. 
240, 11 Sup. Ct. 559, 35 L. Ed. 159, the Suprême Court of the United 
States had bef ore it the question whether thèse régulations would pre- 
vail to exclude the défendant from taking fish in Buzzard's Bay by 
using a purse seine. The défendant was a citizen of Rhode Island and 
was engaged in fishing for menhaden with a steamer under a license is- 
sued by the United States. In the act of fishing, the défendant used no 
fixed apparatus, and the bottom of the sea was not encroached upon or 
disturbed. This latter fact was considered an important feature of the 
défense, and in this particular that case is distinguished froni the prés- 
ent one and was a much stronger case for the défendant. Another dé- 
fense was that the act complained of was committed upon the high 
seas, the common property of tlie people, and it was contended there, 
as it is hère, that proprietary rights could not be reserved in such wa- 
ters; that the characteristic feature of the proprietary title in the sea- 
shore was its limitation to low- water mark. The Suprême Judicial 
Court of Massachusetts held the statute of Massachusetts under which 
the défendant was being prosecuted constitutional and valid. Common- 
wealth V. Manchester, L52 Mass. 230, 25 N. E. 113, 9 L. R. A. 236, 23 
Am. St. Rep. 820. The Suprême Court of the United States upon writ 
of error affirmed the judgment of the Massachusetts court, and, in do- 
ing so, it said: 

"We thlnk it must be regarded as establlshed that, as between nations, the 
mlnlmiim limit of the territorial jurisdiction of a nation over tidewaters is a 
marine league from its coast; that bays wlioUy within its terrltory not ex- 
ceeding two marine leagues in width at the mouth are within this limlt: and 
that ineliided in this territorial jurisdiction Is the right of control over flsh- 
eries, whether the flsh be migratory, free-swlmmlng fish, or free-moving fish, or 
fish attached to or embedded in the soll. The open sea within this limlt is, of 
course, subject to the common right of navigation; and ail govemnïents, for 
the purpose of self-protection in time of war, or for the prévention of fraud» 
on its revenue, exercise an authority beyond this limlt, Gould on Waters, pt. 
1, c. 1, §§ 1-17, and notes ; NelU v. Duke of Devonshire, 8 App. Cas. 135 ; Gam- 
mell V. Commissioners, 3 Macq. 419 ; Mowat v. McFee. 5 Sup. Ct. of Canada, 
66; The Queen v. Cubitt, 22 Q. B. D. 622; St. 4C & 47 Vict. c 22." 
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In concluding the opinion, the court said: 

"We do not conslder the question whether or not Congress would liave the 
right to control the menhaden flsheries which the statute of Massachusetts 
assunTes to control : but we roean to say oiily that, as the right of control exista 
In the state in the absence of the affirmative action of Congress takjng such 
control, the faet tbat Congress bas never assumed the control of such fisheries 
Is persuasive évidence that the right to control them still remaius In the 
state." 

The jurisdiction exercised by the commonweahh of Massachusetts 
over the waters of Buzzard's Bay is the jurisdiction which the United 
States has over the waters of Alaska ; and, under the law as declared 
in the case just cited and in Weber v. Harbor Commissioners, supra, 
the appellants hâve acquired no rights, vested or otherwise, to construct 
or maintain a fiish-trap within the waters reserved by the President's 
proclamation. 

The judgment of the District Court is affirmed. 



NEI.SON V. REPUBLIC IRON & STKEL CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. February 22, 1917.) 

No. 4674. 

1. Courts <S=366(14) — Fedebal Courts— Mining IjEase— What Law Governs. 
A Minnesota mining lea.se is govemed by the law of that state, and in- 
construing such lease the fédéral courts must follow the décisions of the 
state courts. 

Z Mines and Minerat-s <©=3J56 — Mining Leases — Construction. 

Under the Minnesota doctrine, a niining lease Is not a sale of the ore, 
and the royalties reserved the purchnse price: but the contraet Is one of 
lease as deslgnated, and the amount stipulated to be pald by the lessee Is 
rents, which is the compensation the occupier pays for the land for that 
speeles of occupation which the contraet aliows. 

[Ed. Note. — For other ca.ses. see Mines and Minerais, Cent. Dig. § 166.] 

S. Mines and Minerals ©=>70(2) — Mining Leases — Construction. 

A mlnlng lease, having provided for paynient of royalty for every ton 
of ore mined, declared that within one year from the coinpletlon of a rall- 
road within four miles of tbe land there shonld be niined at least 10,000 
tons of ore per annura, and, in ca.se the lessee should fail t.o reniove the 
10,000 tons speeified, the lessee should pay to tbe lessor the royalty on 
that number of tons. The contraet fnrther declared tbat. if tbe lessee» 
deslred to keep the lease in force binoiid a fiXed day. they should pay to 
the lessor ?1,000, which. together witli tbe .fl.OOO paid upon the exécution 
of the lease, should apjily on the first ro.valty due. Jleld that, in view of 
the provision for application of tbe initial payuients on royalties to be- 
coine due, payments of the mininrucn stipulated royalty where no ore was 
mined cannot be applied on ore siibscquentl.v renioved. 

[Ed. Note.— For other cases, see Slines and Minerals, Cent. Dig. § 19.3.] 

4. Mines and Minerals <®::=70(2) — Contract — Construction. 

Where a mlning lease providing for payinent of royalty on a minimunï 
tonnage of ore, tbough It was not mined, m'ade no provision for the appli- 
cation of such minimum royalties on ore tbereafter mined, recelpts signed 
by the owner, reciting that he had received the full royalty or rent, and 
others of which used the terms "royalty," "advance royalties," or "rents" 

fi=3For otber cases s«e aame topic & KESY-NUMBEIR In ail Key-Numbered Dlgests &, InâesM 
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indiscrlmlnately, do not show a practical construction by the lessor that 
sueh minimum royalties mlght be applied on ore subsequently mined; the 
question of the construction of the contract, though in the minda of the 
lessee preparlng the reeeipts, not being communicated to the lessor. 
[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 193.) 

5. Mines and Minebals <S=562(1) — Minino Leases — Phactical Construction. 

A practical construction by a lessor is not binding where the uilning 
lease construed was plain and unambiguous. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 175- 
180.] 

6. Mines and Minehals <S=»70(2) — Mining Leases — Construction — Estop- 

PEL. 

The lessor of mining property whose lease provided for the payment of 
royalty on a minimunï number of tons regardless of the numbér mined, at 
the retiuest of one interested in the lease, executed an instrument reclting 
the amount of the payments of advance royalties by the several parties in 
interest. There were conflicting interests among the lessees, and it was 
claimed that the lessor had been overpald. The instrument which was in 
the form of a recelpt was prepared by one of those interested in the lease 
who had also acted as attorney for the lessor in other matters. It ap- 
peared that lessor had executed other mining leases which provided that 
payment of advance royalties should be applied on ore subsequently mined. 
The recelpt was prepared as an attempt to secure a construction by the 
lessor as to wliether payments of minimum royalties might be applied on 
ore subsequently mined. but that matter was not called to hls attention. 
Held, that the lessor was not estopped from denying that such payments 
could not be applied to ore snbsequently mined; for, where the statement 
or conduet is not resolvable into a statement of fact, the party maklng it 
is not bound, unless he was guilty of clear moral fraud, or unless he stood 
in a relation of confidence towards the one to whom it was made. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 193.1 

7. BsTorpEL i®=384 — Equitable Estoppel — Wbitten Instrument. 

A mère statement by a mining lessor of opinion as to law governing 
the lease, which was not a déclaration or admission of fact, will not estop 
him as to one subsequently acquiring the lease from taklng a différent 
position as to the true Interprétation. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 219.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by the Republic Iron & Steel Company against Benjamin F. 
Nelson and others. From a judgment for plaintiff, the named défend- 
ant appeals. Reversed and remanded, with directions. 

March 18, 1893, the appellant, with others, made to one Azro T. Orossiey and 
ochers a mining lease on 4p. acres of land in Itasca couiity, Mina., for the term 
of 50 years from and after the Ist day of April, 1893. The indenture evi- 
dencing the "contract, lease and démise" of said premises contained the fol- 
lowing provisions which are or may be deemed pertinent in the détermination 
«f this case: 

"Which premises are leased to the parties of the second part for the purpos- 
es of exploring for, mining, taklng out and removing therefrom, the merchant- 
able shipping iron ore which is, or which hereafter may be, found in or under 
said land, together with the right to corustruct ail buildings, m'ake ail excava- 
tions, openlngs, ditches, drains, railroads, wagon roads, and other Improve- 
ments upou said premises which are ( — ) may beeome necessary or suitable for 
the mining or removal of iron ore from said premises, with the right, during 
the existence of this lease, to eut and use the timber found upon the said prem- 
ises for fuel, and so far also as may be necessary for the construction of build- 

^=3For other cases see Bame toplc & KB2Y-NUMBER la ail Key-Numbered Digestii & Indexes 
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ings reqtiired In the opération of any mine or mines on the premises hereby 
leased, as also the timber necessary for drains, tramway and supports for sucb 
mine or mines. 

"The party of the first part further agrées that the parties of the second 
part shall hâve the right under this agreenient to contract wlth others to work 
such mine or mines, or any part thereof, or to sub-contract the same, and the 
use of said land. or any part thereof, for the purpose of mining for iron ore, 
with the same rights and privilèges as are herein granted to the said parties 
of the second part. The parties of the second part, in considération of the 
premises, hereby covenant and agrée to and with tlie parties of tiie first part, 
that the parties of the second part wlll, on or before the tvventietli day of 
April, 1894, July, 18W, October, 1894, aud January, 1895, and at the same tinies 
in each year after said 1894, during the period hereinbefore stipulated, or dur- 
Ing the period this contract continues in force, pay to the said Renjamin F. 
Nelson for ail the iron ore miiied and removed froni the said land during the 
three months preceding the first day of the month In which payment is to be 
made, as aforesaid, at the rate of twenty-five (2.5) cents per ton, for ail iron 
ore ta lien out, mlned and carried away, each ton to be reckoned at twenty-two 
hundred and forty (2,240) pounds. 

"The parties of the second part further covenant that within one (1) year 
from! the eompletion of a railroad within four (4) miles of said land, there sliall 
be mlned and removed therefrom at least ten thousand (10,000) tons of Irou. 
ore, and at least ten thousand (10.000) tons sliall be annually thereafter mined 
and removed therefrom, and in case the said parties of the second part shall 
not annually remove from the said land the ten thousand tons of ore as above 
stipulated, the parties of the second part shall pay to said B. F. Nelson a royal- 
ty of tweaty-flve cents per ton on ten thousaud tons, whlch payment shall be 
made quarterly, as above specified. 

"Provided further, that if second parties vvlsh to keep tlils lease In force 
after October 1, 1893, they shall on that date pay to said first parties (1,000.00) 
one thousand and oo/u,, dollars, whlch, together with the (1,000.00) one thou- 
sand & »o/ioo dollars paid upon the exécution of this lease shall apply ou the 
flrst royalty due under it; failure to pay said (1,(X)0.00) one thousand & oo/ioo 
dollars on October 1, 1893, shall make this lease void. And it is agreed that 
the date at which royalties shall commence shall not be earlier than Januarv 
1, 1894. 

"It Is mutually understood and agreed that upon the termination of tbis 
agreement, whether by the acts of the parties, or either of them or by limita- 
tion, the parties of the second part shall hâve ninety (90) days in which to re- 
move ail englues, tools, machinery, railroad tracks and structures erected or 
placed by said parties on said land but shall not remove or impair any sup- 
ports placed in the mines, nor any timber.s or frame work necessary to the 
use and maintenance of shafts or other approaches to the mines or tramways 
within the mines. 

"The parties of the second part shall open, use and work the said mines in 
such manner only as Is usual and custom'ary In the skillful and proper mining 
opérations of simllar character when conducted by the proprietors themselves 
on their own lands, and so as not to do, cause or permit any unnecessary or 
unusual permanent injury to the same, or Inconvenience or hlndrance in the 
subséquent operating of the said mine, and in the working of said mines, the 
parties of the second part shall deposit ail earth, rock and other useless ma- 
terial or rubbish at such places and in such manner as will not conflict with or 
embarrass the future operating of said mines." 

In 1902 appellee Charles A. Smith had acquired the rights of the lessees un- 
der this lease. It appears to be conceded, as stated in appellant's brief, that 
at that time no ore had been removed from the land, and no payments had 
been made by the lessees except the two payments of $1,000 eacli, one when 
the lease was executed and one on Octobr 1, 1893; that the lessees claimed that 
other payments were not due because a railroad had not yet been completed to 
within four miles of the land; the lessor claiming that such a railroad had 
been bullt. June 2, 1902, a supplemeutal agreement was entered Into between 
the lessors and Smith in which the foUowing provision appears: 
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"The flrst parties also agrée that they hâve not now any claiitf or demand 
for rent of sald premlses or for royalty and will not make any claim for rent 
of said premises or royalty for the period during which the second party Is 
perinitted under this agreement to explore said premises. The flrst parties 
further give the second party until July 1, 1903, In which to explore the said 
premises upon the terms and conditions provlded for in said lease." 

June 29, 1903, pursuant to the terms of the latter agreement, Mr. Smith 
wrote appellant as follows: 

"I hâve so far completed the exploration thereof that I am satisfled there 
is a mine of merchantable Iron ore on said pièce or parcel of land. I respect- 
fuUy notify you that I shall begin to make payments of royalties from and 
after July 1, 1903. * • • I further respectfully notify you that I claim aa 
a crédit upon the flrst royalties due under said lease from and after July Ist, 
1903, the sum of two thousand dollars heretofore pald upon said lease pursuant 
to the terms thereof." 

It appears further that on July 11, 1904, appellees Blue Ore Mining Com- 
pany and Fred B. Snyder had acquired from' appellee Smith an Interest in 
sald lease, and payments were then made on account of minimum royalties 
provlded by the terms thereof. There was at that time a dispute betv^een said 
Blue Ore Mining Company and Snyder as to the ownershlp of one-twentieth of 
the mine. Bach claimant, to préserve hls rlghts, for a short tlnïe paid a pro- 
portionate part of the royalty on the interest in the mine claimed by him. 
ïhls resulted in overpayments. 

Again, in 1906, the Paxton Mining Company, a corporation, claimed to hâve 
acquired this lease, and a dispute which had arisen between that company on 
the one hand, and the Blue Ore Mining Company, Smith, and Snyder on the 
other, over the title to the leasehold, led to lltlgation. While this was pending, 
in 1906 and 1907, ail parties pald royalties according to thelr respective claïms, 
and again double payments resulted, for which the proper party or parties 
must eventualy be entitled to refund. Thèse disputes^ over the title culminated 
in an adjustment which was tentatlvely agreed upon on August 8 and 9, 1907, 
and consummated August 17, 1907. By this adjustment appellees Blue Ore 
Mining Company, Charles A. Smith, and Fred B. Snyder sublet the premisen 
to the Paxton Mining Company, wuich, in turn, on August 19, 1907, assigned 
this sublease to the Republic Iron & Steel Company. Appellant was not a 
party to thèse proceedings, but knew generally of the negotiations pending 
and of their flnal consummation. In the sublease to the Paxton Mining Compa- 
ny the Blue Ore Mining Company covenanted that It had caused to be paid to 
the lessors, as advanced royalty, the sum of $5,000, and that under the tentfs of 
the lease it was then entitled to mine and rentove, without any further pay- 
ment therefor, iron ore when mined, in escess of the minimum therein pro- 
vlded for, to tiie amount of 20,000 tons by reason of such payment. Appellees 
Smith and Snyder made a simîlar covenant covering payments of $4,431.25, 
and the right to mine and remove 17,725 tons of Iron ore without further pay- 
ment therefor — ail of whlch rights were thereby transferred to said Paxton 
Jlinlng Company. The latter company had, Itself. paid minimum royalties 
flnally computed as amounting to about $3,125. Those paid by Smith and 
Snyder were likewise ultlmately redueed to $4,375. 

At the time the foregoing transaction was f ormulated and closed, it was un- 
derstood by ail the parties thereto that appellee Republic Iron & Steel Com- 
pany was to purchase this leasehold from the Paxton Mining Company, and, 
among other considérations, was to pay the latter company a bonus of $200,- 
000, and also repay to the respective parties who had paid the same the minl- 
m'um royalties aggregating $12,500 as aforesaid. 

After the assignment of the lease to it, the Republlc Iron & Steel Company 
contlnued to make payments to appellant, before any iron ore was removed 
from the mine, at the rate of $625 per quarter, as provlded by the lease, until 
July 1, 1909, amounting to $4,375. Thereafter, when ore was mined and re- 
moved fronï said land by the Republic Iron & Steel Company, that company 
undertook to apply a portion of the royalty theretofore paid to the payment of 
royalty upon the ore so mined and removed, claiming the former to be advance 
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royalty and subject to sueh application. Appellant objected thereto, and de- 
jimnded that the Kepublic Iron & Steel Company pay royalty at the rate pre- 
scribed in the lease for ail ore mined and removed in each quarter year, witli- 
out maldng any allowauce for or déduction on aeeount of royalties already 
pald by tbat company and its predecessors in interest, and threatened tbat, un- 
less payjnent was inade to him in accordance wltli sald demand, he would dé- 
clare a forteiture of the lease under its provisions. Accordingly, thls suit was 
brouglit by tbe Republic Iron & Steel Company against appellant, the Pax- 
ton Mining Company, the Blue Ore Mining Company, Charles A. Smith, and 
Vred B. Snyder as défendants, to restraiu appellant "from refusiug to allow 
the application of any royalty, paid under the minimum requireuients of said 
lease in excess of ore mined and removed, upon ore thereafter niined and re- 
moved in any quarter year in excess of the minimum requirements of said lease, 
aud from threatening or attempting to enforce a forfelture of said lease by 
reason of any such application; further, for the recovery of ail sum's so paid 
to liim in excess of that to which he is entitled under the ternis of said lease, 
if any such be found, and further that the decree entered herein shall be bind- 
ing upon the other défendants in the event of the court holding that the plaiu- 
tiff is not entitled, as against appellant, to apply the sum of $12,500 repald to 
him by the Republic Iron & Steel Company. AH the other défendants, by their 
answers, raade common cause with complainant, elaiming that under a proper 
construction of the lease in question ail paym'ents, made as minimum royalties 
Ijefore the removal of ore, should thereafter be applled as part of the purchase 
price of ore actually removed. They further claim that, by the form of the re- 
ceipts accepted, the défendant Nelson had made a praetlcal construction of 
the lease to the same effect; that by a statement known as Exhibit V, made 
by appellant during the progress of the negotiations resulting In the sublease 
to the Paxton Mining Company and its subséquent assignment to the Eepublic 
Iron & Steel Company, ap]>ellant is estopped fronl asserting any absolufe claim 
to such payments for minimum royalties, and bas waived any rights which he 
might otherwise hâve had. Appellant therefore appears as the real and sub- 
stantial défendant in the controversy. The court found the issues in favor of 
the plaintifï Republic Iron & Steel Company, holding: 

"That by the true construction of said lease, as shown by the évidence in 
this case, and, especially, by the construction placed thereon by the parties 
thereto and their successors in interest until the month of October, 1909, ail 
amounts paid by the lessees, as royalty on ore, in advance of the mining there- 
of, under said provision requiring the mîning and removal of 10,000 tons an- 
nually, or the payment of a royalty thereon if not mined and removed, were 
to be treated as the pnyment of advanced royalty on ore thereafter to be 
mined, and the lessees had the right to mine and reniove an amount of ore 
equal to that upon which such advanced royalty had been paid, without fur- 
ther payment therefor, in any year after the fuU amount of 10,000 tons had 
been mîned and removed from the land." 

And further: 

"That défendant Nelson Is now estopped, as to ail the other parties to this 
action, from elaiming any other construction or meanîng therefor." 

David F. Simpson, of Minneapolis, Minn. (William A. L,ancaster 
and Milton D. Purdy, both of Minneapolis, Minn., on the brief), for 
appellant. 

Oscar Mitchell, of Duluth, Minn. (J. L,. Washburn, W. D. Bailey, 
and A. C. Gillette, ail of Duluth, Minn., and O. T. Fell, of Pittsburgb, 
Pa., on the brief), for appellee Republic Iron & Steel Co. 

Fred B. Snyder, of Minneapolis, Minn., for appellees Snyder and 
Smith. 

Before SANBORN and CARLAN'D, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 
240 F.— 19 
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VAN VALKENBimCH, District Judge (after stating tlie facts as 
above). The issues presented for détermination are thus defined by 
the various parties : 

As stated by appellant : 

"The single question presented by thls appeal Is: 'Can the stipulated pay- 
ments under a mlning lease, made In advanee of ore being removod, be ap- 
plied on ore subsequently removed, in the absence of any provision for such 
application and contrary to the express requirements of the lease? ' " 

Counsel for Republic Iron & Steel Company say : 

"The issue to be determined on this appeal is whether the minimum pay- 
ments made, under the mining lease in question, in advanee of mlning ore, are 
to be treated as 'advauce royalty', or as 'dead rent.' " 

Appellee Snyder, for himself and appellee Smith, puts it thus : 
"Can payments of 'royalty' made, under the terms of the Kelson indenture, 
in advanee of ore being mined and removed, be applied on ore subsequently 
removed in excess ol minimum requirements? If this question is answered in 
the aiflrmative, appellant's appeal must fall. If in the négative, It must be 
sustained unless the appellant bas, as to thèse appellees, either: (a) Lest his 
rights by a practical construction of the contraet ; or (b) sufllered an estoppel ; 
or (c) walved his rights." 

By common consent, then, we turn first to considération of the con- 
trolling. clauses of this indenture. It will be noted that they contain 
no language expressly authorizing or permitting payments of royalty, 
required to be made in advanee of ore being mined and removed, to 
be applied on ore subsequently removed in excess of minimum re- 
quirements. If, then, the right exists, it must be by implication, and 
must flowr from the necessary légal effect of the terms employed. 

[1,2] Appellees base their contention primarily upon the nature 
of the estate created by an instrument of this sort. They insist that, 
by the grant, the lessees were made the owners of the ore; that the 
lease is in reality a sale of the ore, and the royalties reserved are, in 
fact, the purchase price of it. It is therefore argued that the right 
to apply such royalties, previously paid, to ore subsequently mined and 
removed, results naturally and necessarily from the character of the 
transaction. Authorities conceived to be in support of this theory are 
cited ; among them, Diamond Iron Mining Co. v. Buckeye Iron Mining 
Co., 70 Minn. 500, 73 N. W. 507; Muhlenberg v. Henning, 116 Pa. 
138, 9 Atl. 144; Plummer et al. v. Hillside Coal & Iron Co., 104 Fed. 
208, 43 C. C. A. 490; Wilmore Coal Co. v. Brown (C. C.) 147 Fed. 
931 ; In re McFadden's Estate, 224 Pa. 443, 73 Atl. 927; Von Baum- 
bach V. Sargent Land Co., 219 Fed. 31, 134 C. C. A. 649. 

Appellant relies upon the doctrine announced in Minnesota, sup- 
ported by decided cases in other jurisdictions, that under thèse min- 
ing leases the amounts stipulated to be paid by the lessees are rents 
and not the purchase price of minerai in place; that they are "the 
compensation which the occupier pays the landlord for that species 
of occupation which the contraet between them allows" — citing State 
V. Evans, 99 Minn. 220, 108 N. W. 958, 9 Ann. Cas. 520; Boeing et 
al. V. Owsley, 122 Minn. 190, 142 N. W. 129 ; State v. Royal Minerai 
Ass'n, 132 Minn. 232, 156 N. W. 128 ; Saulsberry v. Saulsberry, 162 Ky. 
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486, 172 S. W. 932, Ann. Cas. 1916E, 1223 ; Kissick et al v. Bolton et 
al., 134 lowa, 650, 112 N. W. 95 ; Lehigh Zinc & Iron Co. v. Bamford, 
150 U. S. 665, 14 Sup. Ct. 219, Z7 L. Ed. 1215; Wonsetler et al. v. 
Andrews et al., 58 Ohio, 551, 51 N. E. 168; Woodruff v. Gunton, 222 
Pa. 384, 71 Atl. 851; Gilmore v. Ontario Iron Co., 86 N. Y. 455; 
Berwind-White Coal Min. Co. v. Martin, 124 Fed. 313, 60 C. C. A. 27. 

01 course, in the elaborate briefs of counsel on both sides, many 
cases other than those above selected are deemed to bear more or 
less directly upon this point in issue; but the foregoing are thought 
to be sufficiently comprehensive fuUy to disclose the divergent théories. 
The Minnesota rule must be conceded to be as claimed by appellant. 
The Suprême Court of that state holds that instruments called and 
operating as mining leases "are leases in fact as well as in name, and 
the amount stipulated to be paid by the lessees are rents." This doc- 
trine, first suggested in State v. Evans, supra, was approved in Boeing 
V. Owsley, and expressly confirmed in the very late case of State v. 
Royal Minerai Ass'n after full considération of previous décisions in 
various jurisdictions, both state and fédéral. The court said: 

"We adhère to the doctrine of the Evans and Boeing Cases, and hold thèse 
instruments leases. It follows logically that the amounts stipulated to be 
pald by the lessees are rents, and they were expressly held by this court to be 
rents in the Boeing Case, supra, a case whlch Involved a construction of the 
very leases now before the court. They are 'the compensation VFhleh the 
occupier pays the landlord for that species of occupation v^hich the contract 
l)etweeu them allows.' " 

Thîs is a Minnesota contract, and, as betw^een private parties, it is 
our duty to follow the décisions of the Minnesota court of last re- 
sort establishing a rule of property in tliat jurisdiction. Kuhn v. 
Fairmont Coal Co., 215 U. S. 349-360, 30 Sup. Ct. 140, 54 L. Ed. 
228; Wilmore v. Brown (C. C.) 147 Fed. 931 ; Polk et al. v. Mutual 
Reserve Fund Life Ass'n et al. (C. C.) 137 Fed. 273; Smith et al. v, 
Guffey et al., 202 Fed. 106, 120 C. C. A. 436. This being so, it is 
unnecessary to attempt a reconciliation of conflicting décisions in 
other jurisdictions. In Von Baumbach v. Sargent Land Co., supra, 
this court was construing a fédéral statute in a case between the gov- 
ernment and a private corporation. Hère, we hâve under considéra- 
tion a Minnesota contract between private parties affecting property 
rights in that state, and in such case we are bound by the construction 
placed upon it by the local courts. Von Baumbach v. Sargent Land 
Co., 242 U. S. 503, 2,7 Sup. Ct. 201, 61 L. Ed. . 

[3] It is obvions then that the claim of appellees is not sustained by 
the nature of the estate created by the lease in question. Are its 
terms susceptible of the interprétation for which they contend? We 
do not think so. It provides clearly and without ambiguity for a mini- 
mum annual payment within one year from the completion of a rail- 
road within four miles of said land, irrespective of the mining and 
removal of ore during that year and unconditioned thereby. The fact 
that this annual payment is computed as royalty upon a required mini- 
mum production of 10,000 tons of iron ore does not change the nature 
of the transaction. The provision is for an annual minimum com- 
pensation "for that species of occupation which the contract between 
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them allows." Such a provision is not unusual in such leases. It is 
inserted to insure diligence and promptitude in mining. Diamond Iron 
Mining Co. v. Buciceye Iron Mining Co., 70 Minn. 500-505, 73 N. 
W. 507; Lehigh Valley Coal Co. v. Everhart. 206 Pa. 118-124, 55 
Atl. 864; Gilmore v. Ontario Iron Co., 86 N. Y. 455. 

The decided cases do not support the contention of appellees that 
the right of future application is implied from the nature of the trans- 
action in the absence of provision in the lease itself authorizing or 
permitting such application. On the contrary, it appears from the rec- 
ord that in a majority of leases such authority is expressly given. As 
was said in Wonsetler et al. v. Andrews et al., 58 Ohio St. 551-557, 
51 N. E. 168, 169, 170: 

"The omission of such .stipulation in the instrument under considération 
would indicate that a différent resuit was intended by the parties in thls case. 
A stipulation of so material a chaxacter should not be supplied by construc- 
tion." 

It will also be noted that the lease in terms provided that the $2,- 

000, to be paid at its exécution and to keep it in force after October 

1, 1893, should apply on the first royalty due under it; thereby, under 
ordinary rules of construction, excluding a like application of other 
payments in advance of mining. Furthermore, in his notification of 
June 29, 1903, appellee Smith claims crédit for such sum upon first 
royalties due, but makes no similar claim for minimum royalties to be 
paid after July 1, 1903, although he makes express référence to the 
date when payment of such royalties should begin. Thèse circum- 
stances are not without their .logical significance. We hâve given 
careful considération to ail points raised in argument and brief bear- 
ing upon the construction of this instrument, and nothing has been 
adduced which tends to disturb the conclusion we hâve reached. 

[4] But it is insisted that, even though under the terms of the lease 
thèse payments in advance of ore being mined and removed cannot 
be apphed on ore subsequently removed in excess of minimum re- 
quirements, nevertheless appellant has lost his rights by a practical 
construction of the contract. This contention is based upon the terms 
of certain receipts given by appellant at the times the minimum roy- 
alty payments were made. As stated in argument and brief, the first 
receipts were carefully drawn by appellee Smith. That dated July 
11, 1904, stated that the payments made were for and on account of 
"advanced royalty or rent" due under the lease. The foUowing clause 
also appears: 

"With thls payment I hâve received on account of said lease the sum of 
twenty-five hundred and twenty-flve dollars ($2,525), being the royalty or rent 
in full on said lease for the year ending July 1, 19M, and twenty-five dollars 
($25) addltional, which said sum of $25.00 I hold in trust for whoever may 
be rightly entltled thereto." 

Other receipts and letters used the terms "advanced royalties," and 
still others, "advance royalties or rent." In others, we find the terms 
"royalty," "royalties," "royalty on mining lease," "advance rent or 
royalty due on lease," and "amount due on Nelson lease." Those re- 
ceipts, upon which spécial emphasis is placed, were drawn by the ap- 
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pellee Snyder; a few of the others were drawn by appellant. In 
the latter, the term "advanced royalties," does not appear; where it 
does appear, it is more often used in the disjunctive with the word 
"rent." Appellant himself uses the words "royalty" or "royalties" 
and "rent" apparently without distinction. In mining leases, thèse 
words "rent" and "royalty" are used interchangeably to convey the 
same meaning. Saulsberry v. Saulsberry, 162 Ky. 486, 172 S. W. 932, 
Ann. Cas. 1916E, 1223 ; 27 Cyc. 710. Taking the receipts as a whole, 
it is obvious that no uniformity in phraseology vvas attempted. Ap- 
pellant States that when he signed thèse receipts he had not in mind 
any distinction between the différent phrases used, and did not sup- 
pose that any of them had any effect upon the terms of the lease ; that 
at the time they were given there was and had been no discussion as 
to whether royalties paid could be applied on ore subsequently taken 
out. We do not think thèse receipts, under their terms, or under the 
circumstances of their issuance and acceptance, make out a case of 
practical construction unfavorable to appellant. He gave them, as 
payments were made, without thought that they could operate, or were 
intended to operate, to change the terms of the lease. Many, perhaps 
most of them, could hâve no such effect. It is urged that appellee 
Snyder carefully prepared those first given for the purpose of deter- 
mining whether they would meet with objection from Mr. Nelson, 
and therefore of eliciting from him a casual interprétation of the terms 
of the lease. He did not, however, in his communications, nor in the 
terms of the receipts themselves, frankly call attention to the question 
in his mind, nor use expressions which could be presumed to chal- 
lenge the attention of the lessor. It devolved upon him and his as- 
sociâtes to satisfy themselves of the légal effect of this indenture at 
the time they acquired their interest in it. The plain intendment of 
the terms of a written instrument is not lightly to be set aside through 
indirection and inadvertence. 

[5] There is another reason why this contention of appellees must 
fail. 

"It is only where there Is doubt us to the menuing of the tenus used. or the 
writing Is silent or incomplète as to a given iioint, that the œurts in inter- 
preting the contract will resort to a praotical constniction which the partie,s 
may hâve put upon it." St. Paul & Duluth R. Co. v. BlacUmar, 44 Minn. 514- 
518, 47 N. W. 172 ; Coal Creek, etc., Co. v. Tennessee Coal, etc., Co., 100 Tehn. 
651-687, 62 S. W. 162 ; Twin Tree Lumher Co. v. lOnsign et al., 193 Ala. li;j, 
69 South. 525; Tustin v. Thlladelphia & R. G. & I. Co., 250 Pa. 425, 95 Atl. 
595; Raiiroad Co. v. TrimWe, 10 Wall. .H67-:i77, 19 L. VA. 948; Barber Asphalt 
Paving Co. v. City of St. Paul, 224 Fed. 842, 138 0. C. A. 558. 

The contract under considération is clear, complète, and unambig- 
uous. In such case, the mère opinion of either party as to its mean- 
ing cannot control, nor was appellant required, before receipting for 
payments made under it, to guard against an inadvertent misconcep- 
tion of its plain and unequivocal terms. 

[6] As has been heretofore stated, in the sublease to the Paxton 
Mining Company, appellees Blue Ore Mining Company, Smith, and 
Snyder covenanted that they had paid to appellant the sums therein 
mentioned as advance royalty under the terms of said lease, and to 
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that extent were entitled to mine and remove ore without further 
payment therefor. This right was transferred to the Paxton Com- 
pany, and by it to appellee Rçpublic Iron & Steel Company, which 
ultimately paid to the Blue Ore Mining Company, the Paxton Min- 
ing Company, and Smith and Snyder the amounts so paid by them as 
alleged advance royalties. After the instruments evidencing thèse 
transactions had been formulated and executed, but before the final 
transfers had been made, appellee Snyder, with his attomey Lind, who 
also represented appellee Smith, visited appellant for the purpose of 
getting a statement of ail the moneys theretofore paid by the varions 
parties in interest as minimum royalties in advance of the mining and 
renioving of ore. This visit resulted in the exécution by appellant 
of an instrument known as "Exhibit V," which, omitting the attached 
statement of amounts, reads as follows: 

"This wlll certify, that I hâve recelved prlor to this date, as advance 
royalties to apply on iron ore ralned Irom the southeast quarter (S. E. Vé) of 
the Southwest quarter (S. W. %) of section twenty-three (23), township fifty- 
seven (57), range twenty-tvro (22), under the lease now outstanding thereon, 
the several sums of money speclfleally set forth in the statement hereto at- 
tached, aggregating $12,500.00. of which the Paxton Iron Mining Company bas 
paid $3,125.00, the Blue Ore Mining Company bas paid $5,000, and Charles 
A. Smith and Pred B. Snyder jointly bave paid $4,375.00. (0. A. S. ■$:î,500.— ■ 
F. B. S $875) 

"Dated August 9tb, 1907. B. F. Nelson. 

"Checked & correct. F. B. S." 

Appellees claim that this was a spécifie représentation by appellant 
that the prior payments now in suit were advance royalties which they 
are entitled to apply on ore subsequently mined ; that the sublease to 
the Paxton Company and the assignment thereof to the Republic Com- 
pany were finally made and consummated upon the faith of this rep- 
résentation ; and therefore that appellant is now estopped to place 
any différent construction upon the tenus of the lease. 

It has alreeady been stated that because of controversies between 
the Blue Ore Mining Company and Smith and Snyder at one time, and 
between the Blue Ore Mining Company, Smith, and Snyder, and the 
Paxton Mining Company at another time, as to their respective interests 
in the lease in question, certain admitted overpayments, or rather 
dupUcate payments, had been made to appellant. There was at ail 
times between thèse parties, until the statement of amounts contained 
in Exhibit V, a dispute as to the précise amount which each of the 
above-named parties had paid. For this reason, it was désirable that 
an exact statement of thèse amounts should be procured from appel- 
lant. Appellant and his bookkeeper say that this was the only subject- 
matter in mind when this statement was applied for by Snyder and 
Lind. The latter say that their object was to get from appellant an 
expression of his construction of the terms of the lease on the right 
of apphcation of thèse payments to ore subsequently mined; that they 
told him that the Republic Company was about to become a purchaser 
and to repay thèse sums on the theory that thèse rights existed. The 
testimony of Lind and Snyder does not satisfactorily reveal that such 
a purpose was disclosed to appellant. The terms of the lease were 
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not referred to in thèse discussions, nor was it brought home to ap- 
pellant that a construction of those terms on his part was sought. He 
says he read the statement contained in Exhibit V and was aware 
of the import of its language, but that he owned at least one other 
lease, in the making of which appellee Snyder had acted as his attor- 
ney, and in which the right of future application of previous payments 
had been expressly reserved. No examination of any lease was made 
at the time this statement was indorsed as checked by appellee Snyder, 
in whom he had confidence, and he took it for granted that it fol- 
lowed the provisions of the lease then under considération. Under 
thèse circumstances, this transaction is altogether analogous to those 
heretofore considered, involving a claimed practical construction by 
implication from the language of receipts. Not satisfied with the légal 
effect of the receipts theretofore given, appellees again sought, through 
Exhibit V, to obtain from appellant another expression of opinion 
as to the meaning of the written instrument. In our judgment, the 
effort must fail for practically the same reasons heretofore assigned. 

"Where the statement or conduct Is not resolvable Into a statement of fact, 
as (listlngiiislied from a statement of opinion or of law, and does not amount to 
a contract, the party making it is not bound, unless he was gullty of clear 
moral fraud, or unless he stood in a relation of confidence towards him to 
whom it was made." Michle's Eneyclopedla of U. S. Sup. Ct, Rep. vol. 5, p. 
948 ; Sturra v. Boker, 150 U. S. .312, 14 Sup. Ct. 09, 37 L. Ed. 1093 ; Mutual 
I.ife Ins. Co. v. Phinney, 178 U. S. 327-342, 20 Sup. Ct. 906, 44 L. Ed. 1088. 

Especially is this true where the parties hâve the written contracts 
before them, and are presumed, as a matter of law, to know their 
légal effect and opération. In thèse negotiations ail the appellees were 
represented by lawyers of exceptional ability, especially conversant 
with mining leases ; ail were admittedly familiar with the lease in 
question and keenly alive to the provisions concerning royalty pay- 
ments. They were presumed to know the légal effect of those provi- 
sions; that they did know it is evidenced by the activity displayed in 
seeking to elicit from appellant an expression of opinion or construc- 
tion favorable to them. Their opportunity for full and complète un- 
derstanding of the law and facts involved was certainly equal to, if 
not greater than, that of appellant. They were not deceived nor in- 
duced to rely upon admissions or représentations concerning unfa- 
miliar matters. Appellant was a layman of complex business affairs. 
His conduct discloses no suggestion of moral fraud. He may very 
well bave labored under a misapprehension of the terms of this par- 
ticular lease, to which his attention was in no wise especially directed. 
At the most, his statement amounted to a mère expression of opinion 
as to the légal effect of clauses which appellees and their counsel knew 
as well as or better than he did. The essential éléments of estoppel 
are not présent. The appellant clearly had no intention of relinquish- 
ing any of his substantive rights, nor did his acts, under the circum- 
stances disclosed by the record, hâve that légal effect. The foregoing 
considérations dispose of the daim of waiver as well as that of estop- 
pel. 

[7J Ail the appellees, except the Republic Iron & Steel Company, 
find themselves in no worse position than that originally occupied by 
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them. The latter company is conceded to hâve its remedy against its 
grantors for payments made to them. As to subséquent payments to 
appellant made by the latter company, it could not, in any event, rely 
upon a mère statement of opinion as to the law of a contract, not a 
déclaration or admission of fact, to such extent as to estop appellant 
from subsequently taking a différent position as to the true interpréta- 
tion of the written instrument. Sturm v. Boker, and Mutual Life Ins. 
Co. V. Phinney, supra. 

Inasmuch as ail the parties in interest are in court, and their sev- 
eral rights and obligations hâve been made clearly to appear, the 
finding should be for the défendants Benjamin F. Nelson and Mary 
Nelson, and the plaintiff should hâve and recover from the other de- 
fendants such sums as may be found due upon the record under the 
issues framed. Costs will be taxed under the principles, rules, and 
practice in equity. 

The decree of the court below will be reversed, and the cause re- 
manded for further proceedings in accordance with the views ex- 
pressed in this opinion. It is so ordered. 



KEYSTONE WOOD CO. v. SUSQUEHANXA BOOM CO. 

(Circuit Court of Appeals, Thlrd Circuit. March 8, 1917.) 

No. 2174. 

1. Navigable Watees i©=522(1) — Obstruction — Dams. 

Tlie franchise or privilège of damming back the waters of a navigable 
stream ca,n be granted only by tlie state. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 100- 
102, 108-113, 115.] 

2. Evidence <S=329 — Judicial Notice— Législative Acts ce States. 

The fédéral court will take judicial notice of state législative action 
making a river veithin the state a public navigable stream and authoriz- 
ing the damming of one of its branches. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 36, 37, 39, 43- 
46, 48.] 

3. COEPOEATIONS ®=>613(1) — FOBFEITUSE OP FRANCHISE BY NONUSBB COL- 

LATERAL Inquiet. 

A boom com'pany, incorporated under Act Pa. March 26, 1846 (P. L. 
190), constructed a dam across a navigable river under the authorlty of 
the supplemental act of December 11, 1866 (P. L. 1867, p. 1535). The lat- 
ter act required the filing of a bond conditloned to Indemnify riparian 
owners for the floodlng of thelr lands. Long after the construction of 
the dam, the boom company ceased to conduct the business for which it 
was incorporated; the company being incorporated to facilitate the raftiug 
of logs from landa reached by the river on vehlch its danï was located. 
While the timber of the district was largely exhausted, reforesting was 
in process. A riparian owner sued for damages for the floodlng of his 
land; the state having refused to institute proceedings for the forfeiture 
of the company's franchise. lield tliat, as It must be presumed that 
riparian owners were indemnlfied for the floodlng of their lands, no re- 
covery could be had, for it could only be based on a theory of the for- 

<S=}For other cases see same topic & KQY-NUMBER In ail Key-Numbered DigesU & Indexes' 
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feiture of the boom compnny's franchise, which question could not be col- 
laterally raised hy prlvate individuals. 

[Ed. Note.— For other cage.s, see Corporations, Cent. Dlg. §§ 2431-2434.] 

4. Courts i©=365 — Fédéral Courts— Peecedence. 

While the fédéral court having jurisdiction in a particular state is an 
independeut forum, and distinct from' that of the state, yet it administer.s 
no différent law thnn that administered by the state courts, and in a 
question inyolving state public policy should defer to the décisions of the 
state courts. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 
969-971.] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by the Keystone Wood Company against the Susquehanna 
Boom Company. There was a judgment for défendant on demurrei- 
to plaintiff's statement (235 Fed. 800), and plaintiff brings error. Af- 
firmed. 

Certiorari denied by Suprême Court. 

Mortimer C. Rhône, John G. Reading, and H. T. Ames, ail of Wil- 
liamsport, Pa., for plaintiff in error. 

Max L. Mitchell and N. M. Edwards, both of Wiiliamsport, Pa., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case the Keystone Wood 
Company, a corporation of New Jersey, brought suit against the Sus- 
quehanna Boom Company, a corporation of Pennsylvania, to recover 
damages in excess of $3,000 suffered by the alleged illégal flooding of 
its land by a dam which the Boom Company maintained. The de- 
fendant, justifying its right to maintain such dam under certain stat- 
utory authority of the state, submitted that légal question to the court 
below in an affidavit of défense which in substance was a demurrer. 
The court, after hearing, fîled an opinion reported in 235 Fed. 800, 
which sustained the Boom Company's contention, and in pursuance 
thereof entered judgment in favor of défendant, whereon plaintiff took 
this writ. 

[1-3] While in form what is hère involved is a claim for damages 
for flooding certain land, the real issue is the further existence of a 
dam across the West brancli of the Susquehanna river near the city 
of Wiiliamsport, Pa. The pool formed by this dam extends upwards 
of 9 miles on the stream. A recovery in this case would be the for- 
runner of cases by other owners, and the dam in question would ha.vc 
to be abandoned. It is therefore apparent that the real thin» herc 
involved is the existence of the dam, since recovery by this plaintiff 
virtually means its destruction. 

The defendant's right involved in this case is not the physical dam 
itself, but a property right which was vested before the dam was built, 
nameiy, the franchise or privilège of damming back the waters ûf 

<S::^For other cases see same topic & KEY-NIJMBER In aîl Key-Numbered Digesîs & Indexes. 



298 240 FEDERAL EBPOETER 

a large stream. Power to obstruct a stream like the Susquehanna 
river could be granted only by the state. If for its own purposes the 
State sees fit to grant such right, it would seem to follow that the state 
and it alone should détermine how long its grant should continue, and 
whether and when it should be withdrawn, and that no mère private 
interest should, in a private suit, and without a notice to the state, put 
an end to a power which the state had called into being. 

Turning, then, to the action of the state of Pennsylvania, we take 
judicial note that by due législative action the state has made this 
part of the Susquehanna river a public navigable stream; and that 
the West branch of that stream was the main artery for marketing 
the great timber field of the Central Pennsylvania watershed. To fur- 
ther the marketing of its timber, the state by the act of assembly of 
March 26, 1846 (P. L. 190), incorporated the Susquehanna Boom Com- 
pany, and authorized it to construct booms on the West branch and 
to charge certain rates for ail timber handled. By the supplemental 
act of December 11, 1866 (P. L. 1867, p. 1535), the same company 
was given the franchise to erect and maintain a dam across the river 
at Williamsport, and in pursuance thereof this dam was built and is 
now maintained. This supplemental act provided that before building 
the dam the Boom Company should file a bond in $150,000, condi- 
tioned to indemnify riparian owners against damages for flooding their 
lands. 

As the land hère involved has been flooded by the dam pool for 
upwards of 50 years, and as there is no assertion of any protest or 
olîjection by its successive owners, we are warranted in assuming that 
due compensation was made by the Boom Company for the exercise 
of its easement of flooding said land, by virtue of a proceeding under 
the bond or by adjustment and conveyance between the parties. The 
franchise to erect the dam being then conferred on the Boom Com- 
pany without time limitation by the state, and the easement to flood 
the locus in quo having been duly paid for and acquired from the 
predecessor in title of the plaintiff, tlie burden of showing that such 
franchise has been in some lawful manner terminated rests on the lat- 
ter. It was stated at bar that at the instance of the présent plaintiff 
a proceeding had been begun by the state of Pennsylvania at the 
instance of the Attorney General to vacate and forfeit this franchisé. 
It was also stated that this proceeding was subsequently withdrawn 
by the state. 

The case therefore résolves itself into the question whether, when 
the state had refused to vacate or annul a franchise it has granted, 
can such franchise be vacated or annulled at the instance of a private 
person, in a suit or proceeding to which the state is not a party ? The 
plaintiff claims such right, and sets up as a ground of forfeiture ? 
nonuser or abandonment of its franchise by the Boom Company. In 
that regard the allégation in the statement of claim is that about July 
1, 1910, the Boom Company "ceased to do business as a boom com- 
pany, the purpose for which it was chartered, and abandoned said dam 
for die use and purpose for which it was authorized to erect it." 

Assuming for présent purposes, as thus alleged, the nonuser of its 
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dam by the Boom Company for boom purposes, lias the défendant 
the right in this suit to hâve the franchise vacated and annulled, for 
that, as we hâve seen, would be the practical effect of a judgment in its 
favor if the plaintiff recovers. We are of opinion the plaintifï has 
no such right, and the reason and spirit of the décisions of the high- 
est court of Pennsylvania are to that efïect. 

From an examination of the législation of Pennsylvania it will be 
seen that the chartering of this Boom Company and the subséquent 
législation applying thereto constituted an important part in the de- 
velopnient of the resources and industries of the state, and that 
the opération of this company was a subject of widespread interest, 
and such as peculiarly called for the exercise of the sovereigh power 
of the State. The great watershed of which this branch of the Sus- 
(juehanna was the only outlet was heavily timbered, and along it and 
the main river, clear to tidewater, timber was floated. While we may, 
for présent purposes, assume the Boom Company has stopped boom- 
ing logs, yet we can well take judicial notice of the fact tliat some 
timber is still carried to market down this branch ; that the dam pool, 
with some 9 miles of slackwater, affords a safe harbor in transit for 
lumbering opérations ; that, as provided in the act of 1866, such dam 
has "a proper and suitable chute, not less than sixty feet in width, 
for the safe running of rafts," etc. ; that a great reforesting and con- 
servation work is now being carried on in the state in this watershed, 
which may hereafter call for the use of this dam in marketing such 
timber; that riparian owners, abutting 18 miles of this slackwater 
pool, hâve no doubt in the past 50 years of the dam's existence ad- 
justed themselves to the pool as a permanent condition ; and ail thèse 
facts and considérations may possibly constitute grounds sufficient to 
warrant the state in refusing to vacate this franchise and abate this 
dam. 

At any rate, it is apparent that this matter is one of such widespread 
interest that it should be treated as one of broad public concem and 
action, and should therefore be under permanent public control, rather 
than one that could be controlled at the instance of a private suitor 
and according to the views of a particular court and a particular jury. 
We note thèse facts, not to justify the public control of the state of 
Pennsylvania over the corporate créatures of its own création and their 
franchise, but as showing the situation is such that it is reasonable to 
expect the courts would, when such question arose, naturally and prop- 
erly hold that the state, and the state alone, should, in the nature of 
things, bave exclusive control of the franchises it has granted. In- 
deed, seeing that the justification of a franchise grant by a state is 
that it is to the interest of the state that such grant of a public sov- 
ereignty should, for the time being, be exercised by private parties, it 
logically follows that the state should, for the same reasons, keep 
within its control the right of determining how long the public good 
warranted that public right should be continued. 

[4] The question, then, being one of state policy, the case is pe- 
culiarly one in which the fédéral courts, exercising jurisdiction in 
such state, should ascertain what the highest courts of the state bave 
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held as to such policy, for as said by this court, speaking by Judge 
Gray in Snare v. Friedman, 169 Fed. 11, 94 C. C. A. 379, 40 L. R. 
A. (N. S.) 367: 

"Tliough a United States Circuit Court, havlng jurisdiction in a glven state, 
Is an IndeiJendent forum, and distinct from that of the state, It administers 
no new or différent law from that admluistered in the state court." 

Turning to the state décisions, we find in Irvine v. Lumberman's 
Bank, 2 Watts & S. (Pa.) 190 (1841), the earliest référence to this 
poHcy of Pennsylvania. This was a suit by the Lumberman's Bank 
on a note given to it by the défendants. To sustain its case, the bank 
gave in évidence its charter which specified certain things, faihng to 
do which the charter was absolutely null and void, and from thence- 
fortli the bank should be taken as dissolved, unlawful, and unincor- 
porated. To an attempt of the défendants to set up the bank's non- 
comphance with thèse conditions, and a conséquent alleged forfeiture 
of its charter, the Suprême Court made answer as follows: 

'■Thèse prohibitions and restrictions are very positive, and expressed in 
strong language ; and If the bank had oniitted or neglected to comply with 
tbem, and the proper steps had been taken, tlie charter would hâve beeu de- 
clared by the proper autliority null and void. But the difRculty which nieets 
the défendants Is that we cannot .ludicially know, nor can we now investlgate, 
the truth of thèse allégations; for, if there be anything settlcd beyond ail 
cavll and controversy, It is that the violation of a charter of incorporation 
cannot be made the subject of judicial investigation In a collatéral suit. The 
only évidence compétent to prove the forfeiture of a charter, is the judgment 
of a court directly on the point; and no inlerlor évidence can be adniitted 
for that purpose, unless it is othervvlse directed by the Législature in express 
and positive terms." 

It will thus be observed that this case in substance holds that au- 
thority to forfeit a charter arises only by express législative enact- 
ment. A study of the subséquent décisions of the state fails to dis- 
close any recession from this early décision. On the contrary, we 
find it constantly cited, followed, and approved. In Dyer v. Walker, 
40 Pa. 160 (1861), the Suprême Court so followed, saying: 

"On the trial of this action of assumpsit, a plea involvlng the forfeiture or 
invalidity of the charter of the Turnpike Road Company, for some want of 
performance by the company, or agents of the state, was denuirrable, or mlght 
hâve been treated as a nulUty by the court. The valiiUty of charters cannot 
be trled in this collatéral way, Irvine v. Lunihermen's Bank, 2 Watts & S. 
<Pa.) 204. Consequently the court was rlght In refuslng to affirm the plaintlff's 
point." 

Western Pennsylvania R. R. Co.'s Appeal, 104 Pa. 406, involved 
the right of the parties to that suit to question certain charter powers 
granted under a spécial act of assembly not hère involved. But in 
deciding that case the Suprême Court cited and followed Irvine v. 
Lumberman's Bank, supra, and called attention to the fact that the 
contract relation between the state and corporation precluded third 
parties from setting up a breach of such contract relations, when the 
state had not seen fit to raise such question. In that regard it was 
said: 

"But the appellant, by Its counsel, Insists that the act of 1871 warrants a 
much wlder investigation Into causes of forfeiture than those which may ap- 
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pear merely from the conditions and limitations of a charter. In other words, 
the position of the commonwealth. as in a writ of que warranto, may be as- 
sumed, and the mère nonuser of the franchise proved, in order to establlsh a 
forfeiture of the defendant's right to act under its charter. But to this we 
cannot agrée. We are inclined to think that a forfeiture for such reason as 
this rests wholly with the state, and that to this extent, at least, the doctrine 
as stated in the cases of Irvine v. Lumbermen's Banlt, 2 Watts & S. (Pa.) 204, 
and Dyer & Co. v. Walker, 40 Pa. 1.57, stlll prevails. The act of 1871 contem- 
plâtes nothing more tlian that It shnll be made to appear from the charter 
that the corporation bas tlie power to do the particular act in controversy, and 
which involves some right of the contestant; but, when we get beyond this, 
we assume somethlng with which we hâve no business In a collatéral pro- 
ceeding. We assume to assert the rights of a third pnrty, the commonwealth. 
who may or ma.v not, at her own option, Insist upon the observance of those 
rights. The commonwealth and the Greenwood Railroad Company are like 
any otber contracting parties. A cantract may be forfelted tiy the lâches of 
one of the parties to it ; but, if the other does not choose to insist upon that 
forfeiture, no one else can take advantage tbereof. The appellant allèges 
Ihat the appellee bas omitted to do somethlng that it onght to hâve done un- 
der its ccmtract with tlie state, and in conseqiience of which the state may move 
to hâve that contra et annulled. Well, let it so be that the commonwealth may 
move for a rescission of this contra et, yet by what warrant does the Western 
Pennsylvania Company assume to control the wlU of the commonwealth and 
to use the rights of the state for its own purposes? The commonwealth has 
put no limit, in the way of tirae, upon the exercise of the franchise granted 
to the défendant, and it Is but an assumption on part of the appellant to 
suppose that, for the promotion of Its own welfare, it can impose such a 
lirait." 

Following this was Philadelphia and Merion's Appeal, 187 Pa. 126, 
40 Atl. 967 (1898), where the charter of a tumpike company gave it 
the franchise to constrtict and operate a street raihvay on its road- 
bed. This franchise it had never exercised. It was there contcnded 
the tnrnpike company had lost such franchise by its failure, for 38 
years, to exercise the same. The Suprême Court, however, held : 

"The right clalmed by the appellee Is a corporate franchise which has 
been granted by the commonwealth. Wliether it has been forfeited by non- 
exercise or otherwise is a question between the commonwealth and her 
grantee. If the commonwealth does not choose to exercise her right to 
assert the forfeiture, the décisions, as we understand them. do not confer that 
right upon a private litigant. The appellant Is such a litigant claimlng a 
resuit only for its private advantage." 

In Olyphant Water Company v. Olyphant Borough, 196 Pa. 556, 
46 Atl. 897, the court after saying: 

"We bave uniformly held that the validity of a charter for a public pur- 
pose cannot be determined in a collatéral proceedlng by a private suitor. It 
can be done only In a direct proceedlng to vi'hich the commonwealth is a 
party" 

— referred to its late case of Downingtown v. Downingtown, 193 Pa. 
255, 44 Atl, 282, wherein it is said: 

"That the forfeiture of the plaintiff's charter cannot be Inquired into or 
considered in this collatéral proceedlng is so thoroughly established by numer- 
ous and fanilllar décisions that even a référence to them is not necessary." 

The plaintiff, however, while not denying that under thèse décisions 
a charter cannot be invalidated by a third person in a collatéral pro- 
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ceeding, still contends that the principle of those décisions does not 
apply, but that the facts of the présent case bring it under the prin- 
ciple of Jessup V. Loucks, 55 Pa. 360. Now, while it is true that 
literally and formally the plaintifï does not hère seek to annul the 
defendant's charter, nevertheless it actually does seek to put an end 
to a franchise on the use of which the defendant's continued corporate 
hfe dépends. But apart from this, a study of the cases cited by plain- 
tiff's counsel shows they were decided on their own particular facts, 
and involved no gênerai principle applicable to the case before us. 
For example, tlie case of Jessup v. Loucks, supra, was not one seek- 
ing to annul a charter or invalidate a franchise, and therefore \ve 
find it is never referred to in the cases we hâve cited on the annuUing 
and invalidating of the franchise or charter of a corporation. On the 
contrary, the crucial point in Jessup v. Loucks was the existence of an 
alleged prescriptive right of the plaintiff, which it was alleged to hâve 
acquired from a certain chartered company which was not a party to 
the suit. As in that case, such company had abandoned the dam it- 
self, and the plaintiff had built a new one, it was held first that : 

"The Works beiiig abandoned, the authority of the company over theru 
ceased with the user, and the easement acquired (in that case the right to 
flood defendant's land) reverted to the o^Niiers of the property from whoui 
taken ; • * * " and "secondly, the grant Itself (in that case being 'the 
free, full, and uninterriipted use of al] the water that shall not be wanted to 
carry on the purposes of sald navigation,' etc.) being of an incident connected 
with or arising out of the principal object in granting the charter to the com- 
pany, must necessarily expire wltli the principal, and cease when that ceases." 

It will thus be seen the case was wholly différent from the présent. 
There the original company was not concerned. Twenty years before, 
as stated in the opinion, it "had ceased to maintain their works as a 
public highway, and permitted them to go out of repair and to fall 
into entire disuse." The fact of the abandonment of the dam itself 
was the ratio decidendi in Jessup v. Loucks, for as there said by the 
court: 

"The fact of the abandonment by the corporation of its works was ail the 
plaintiff had to concern hlmself about In this case. It is that fact which 
glves rise to the principle that abandoned easements [in that case, the ease- 
ment of flooding the plaintitf's land] return or revive to the original ovs'ners. 
This position, therefore, does not présent the case of a collatéral impeach- 
inent of the existence of the corporation, as contended for by the défendants 
in error." 

It will thus be seen that case fundamentally differs from the prés- 
ent. There the dam itself had been abandoned and the company did 
not assert its franchise to erect one. Hère the dam is not abandoned, 
and the company asserts the franchise of the state to continue to main- 
tain its dam. If in that case the Codorus Navigation Company had 
been maintaining its dam, as is the Susquehanna Boom Company in 
this case, it would seeni the décision would hâve been other than it 
was. In view of the fact that this most relied on case cited by the 
plaintiff has no controlling pertinence to the présent question, we re- 
frain from discussing the otlier cases cited by counsel. 

The judgment below is affirmed. 
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STANDARD TRUST CO. OF NEW YORK et al. v. COMMERCIAL NAT. 

BANK et al. 

(Circuit Court of Appeals, Fourth Circuit. Mardi 8, 1917.) 

No. 1466. 

1. Banks and Bankiko <©=281 — National Rank — Liqdidation — Rffect. 

Liquidation by a national bank under Rev. St. §§ 5220, 5221 (Comp. St. 
1913, §§ 9806, 9,S08), does not terminate tlie e.xisteuce of the banli as a 
légal entity which can sue and be sued, and therefore an action against it 
Is not barred witliin three years after liquidation by Révisai N. 0. 1905, § 
1200, limlting the right to sue a corporation to three years after its dis- 
solution. 

[Ed. Note. — For other cases, see Banks aud Banliing, Cent. Dig. §§ 
1075-1079.] 

2. BiLLs AND Notes <S=:5356 — Holdebs fok Value — Deposit — Natuke — Right 

OF Bank. 

A banlv credited to the account of Its depositor a eheek drawn on anotlipr 
bank and permitted the depositor to draw out the full amount thereof. 
The cheek was dishonored by the drawee banlî for want of funds and rc- 
turned to the first bank, which charged the amount against its depositor'.* 
account. At that time the account according to the books of the bank was 
sufïicient to meet the check, but It in fact consisted only of crédits given 
for the deposit of other checks which thereafter proved not to be good. 
Held, that the bank was not raeroly a holder for collection, but a holder fo;- 
value, so that it could sue thereon under Révisai N. C. 1905, § 2206, frpc 
(rom défenses avallable to prier parties. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 908.] 

Z. Banks and Bankinq iS=3l75(4)^— Patment of Checks — Bbeach ov Duty — 
Liabiljty. 

In an action against a bank for damages caused by its breach of duty 
as agent to collect a check drawn upon it which there were sufficient 
funds to meet, prima facle proof that the check reached the town in 
which the bank was located on Friday evenlng justifies an Inference tbsu 
it came into the hands of the bank next morning so as to be entitled to 
payment in préférence to other checks presented and paid on Monday and 
which the bank claimed were presented before the check in controversy, 
and it was errer to direct a verdict for défendant at the close of plaiu- 
tiff's évidence. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 590 
647, 648.] 

4. Tbial ®=9l39(l)— Taking Case feom Jurt — Avekments in PLJEAniNos. 

Where plaintifE's évidence créâtes a i)resumption entitling It to recover, 
an averment in the answer denying the presumed facts does not justify 
taking the case from the jury. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 332, 333, 338-341.] 

5. Banks and Banking <S=»156, 175(3) — Liability of Bank — Acceptance roit 

Collection. 

Where a bank to which a check drawn against it had been sent dis- 
honored the check and had it protested, there was sufficient évidence that 
it had acceiited the checl^ for collection, and the bank cannot deny that 
it had thereby made itself the holder's agent. 

[Ed. Note.^For other cases, see Banks and Banking, Cent. Dig. §§ 539- 
546, 640-646.] 

or othev cases see same toplc & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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6. TBIAL <g=5>143 DiEECTED VEBDICT PSESUMPTION. 

Where plaintlff's évidence warranted a presumptlon whlch entitled It 
to recover, évidence by défendant contradicting the presumption does not 
entitle défendant to a directed verdict, but merely raises an isaue for 
the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 342, SiS.] 

7. Banks and Banking iS=>175(4) — Actions — Failube to Pay Ciieck — Ques- 

tion FOB JUEY. 

In an action agalnst a bank for its breach of duty as an agent to col- 
lect a check drawn upon It, where the bank answered that it had first paid 
other checks which exhausted the account, the circumstances attendins 
the payment might raise a question for the jury as to whether the banlc 
had discharged Its duty toward the holder of the check in suit, even if 
the other checks were presented at the saine tlrae or even before the 
check in suit, so that it viras error to direct a verdict for défendants at the 
close of plaintlffs' évidence. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 599, 
647, 648.] 

8. Limitation of Actions tS=»28(l)-^THEEE-TEAB Statxtte — Beeach of Bank'3 

Duty. 

An action against a bank for breach of its duty to collect a check and 
agalnst another bank whlch took over the assets of the former is barred 
as against the latter bank by the North Caxollna three-year statute of 
limitations (Révisai 1905, § 395), where not commenced untll five years 
after the transaction and four years after the transfer of the assets. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
134, 142.] 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Salisbury; James E. Boyd, Judge. 

Action by the Standard Trust Company of New York and another 
against the Commercial National Bank and another. Judgment for the 
défendants, and plaintifFs bring error. Reversed and remanded, with 
instructions to grant a new trial. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

W. M. Hendren, of Winston-Salem, N. C, and Thomas S. Beall, of 
Greensboro, N. C, for plaintifFs in error. 

O. L. Sapp, of Greensboro, N. C. (Brooks, Sapp & Williams, of 
Greensboro, N. C, on the brief), for défendants in error. 

KNAPP, Circuit Judge. In the court below a verdict was directed 
for the défendants, and plaintifïs bring tlie case hère on writ of error. 
The transactions which gave rise to the suit are, brieiiy, thèse: On 
October 4, 1910, Sol N. Cône, of Greensboro, N. C, drew his check 
for $5,000 on the Commercial National Bank of that place, in which he 
was a depositor, in favor of Eatham, Alexander & Co. of the city of 
New York, and mailed the same that day to the payées. They received 
the check the next day and at once deposited it in the Standard Trust 
Company, with which they did business. It was received and placed to 
their crédit as a cash item, and almost immediately they drew checks 
against the deposit to its full amount, as they were authorized to do. 
Though regarded by the bank as in good standing at the time, for ail 
such deposits by them were treated as cash and allowed to be checked 

®:=5For other easea see same tOBic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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out, it appears that they were actually insolvent and soon afterwards 
went into bankruptcy. On the day this check was deposited, the Stand- 
ard Trust Company sent it by mail to the Gérard Trust Company of 
Philadelphia, which received the same the following morning and sent 
it that day to the Central National Bank of Philadelphia, and this bank 
the same afternoon mailed the check for collection and remittance to 
the Commercial National Bank of Greensboro, on which it was drawn, 
with the indorsement : 

"Pay to the order of any bank, banker, or trust company, prlor indorse- 
ments «uaranteed, October 6, 1910, Central Nat. Bank, Philadelphia, Williniit 
Post, Cashier." 

The évidence tended to show that in due course of mail the check 
arrived in Greensboro on the evening of the 7th of October and was re- 
ceived by the bank to which it was sent on the morning of the 8th, 
which was Saturday. Throughout that day, Cône, the drawer of the 
check, had a balance to his crédit of $19,432.52, and this amount was 
still to his crédit when the bank opened the following Monday. He 
was owing the bank at this time the sum of $10,000, represented by a 
note not yet due. 

Early in the morning of Saturday, Cône attempted to commit sui- 
cide, and this led to an investigation which disclosed his insolvency. 
The bank thereupon charged its note to Cone's account, and on Monday, 
the lOth, protested the check in question for insufficient funds and re- 
turned it to the Philadelphia bank from which it had been received. 

In October, 1911, a suit was begun, in a state court of North Caro- 
lina, by the Standard Trust Company and the Central National Eank 
of Philadelphia — the Guaranty Trust Company later coming in as a 
party plaintifif — against the Commercial National Bank of Greensboro, 
for the same cause of action as is set up in this suit. In August, 1915, 
the plaintiffs in that action took a voluntary nonsuit, and early in the 
following month, nearly five years after the protest of Cone's check, 
this suit was commenced. 

In the meantime, the Standard Trust Company had been taken over 
by and merged into the Guaranty Trust Company, and the Commer- 
cial National Bank had likewise been taken over by and merged into the 
American Exchange National Bank. The nature of the latter merger, 
and its effect upon the légal rights of the parties, will be presently 
considered. 

[1] As already stated, the trial resulted in a directed verdict for the 
défendants. The reasons assigned for this ruling do not appear, and 
we must therefore examine the several grounds relied upon to defeat 
the plaintiffs' action. It is insisted, in the first place, that the suit can- 
not be maintained against the Commercial National Bank because it 
had ceased, prior to December 11, 1911, to hâve any corporate ex- 
istence, and was therefore incapable of being sued or made a party 
défendant. Upon this assumption it is also argued that the action is 
barred by section 1200 of the Révisai of North Carolina, which in ef- 
fect limits the right to sue a corporation to three years after its disso- 
lution. For the purposes of this case it may be conceded that, if the 
Commercial National Bank was actually "dissolved" in 1911, the lapse 
240 F.— 20 
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of more than three years would serve as a complète défense to the ac- 
tion. But it seems clear to us that this bank has not been dissolved 
Indeed, the defe.nd.ants allège in their answer: 

"That on the 15th day of September, IDll, the Commercial National Bank 
went into voluntary liquidation in conséquence of having sold its assets to the 
American Exchange Bank, a corporation dolng a banking business under and 
hy vlrtue of the laws of the state of North Carolina ; that some time therc- 
after, to wlt, on December H, 1011, the American Exchange National Bank 
was organized under the national banking laws, and as such took over the 
assets of the American Exchange Bank and such of the assets of the Com- 
mercial National Bank as had been taken over by the American Exchange 
Bank." 

And in another paragraph is the averment "that it went into volun- 
tary liquidation as of that date," November 15, 1911, and "that it com- 
plied with the United States statutes regulating the liquidation of 
l>anks," which plainly means, and the défendants do not deny, that 
proceedings were taken under sections 5220 and 5221 of the Revised 
Statutes of the United States (Comp. St. 1913, §§ 9806, 9808). The 
status of this bank, therefore, is not that of a dissolved corporation un- 
der the laws of North Carolina, but that of a national bank which has 
gone into voluntary liquidation under the provisions of the national 
ïanking act. But a bank so Hquidated has not terminated its existence 
or ceased to be a corporate entity. True, it may not longer engage in 
the banking business or otherwise exercise its customary functions, but 
it remains nevertheless a corporation capable of suing and being sued. 
So the Suprême Court distinctly held in National Bank v. Insurance 
Company, 104 U. S. 54, 7Z, 74, 26 L. Ed. 693, f rom which we quote the 
lollowing : 

*'It is to be observed that the sections (5220 and £5221) under whleh the pro- 
ceedings took place which, It Is clalmed, put an end to the corporate existence 
of the bank, do not refer. In tenus, to a dissolution of the corporation, and 
there is nothing in the langnage which suggests it, in the technical sensé in 
which it is used hère as a défense. The association goes Into liquidation and 
Is closed. It is required to glve notice that it is closing up its afCairg, and in 
order to do so completely and effectually, to notify its creditors to présent 
their claims for payment. » • • 

" 'If there axe claims marte which the directors of the association are not 
wilUng to acknowledge as just debts, there Is nothing in the statute which is 
iiiconsistent with the rlght of the claimant to obtain a judicial détermination 
of the controversy by proeess agalnst the association, nor with that of the 
association to collect by suit debts due to it. It is clearly, we thlnk, the in- 
tention of the law that it should continue to exist, as a person in law, capable 
of suing and being sued, until its affairs and business are completely settled. 
The proeeedlng prescribed by the law seems to resemble, not the technical dis- 
solution of a corporation, wlthout any saving as to the common-law consé- 
quences, but rather that of the dissolution of a copartnership which. neverthe- 
less, continues to subsist for the purpose of liquidation and windlng up its 
business." 

In the light of this authorîty, it must be held that the three years' 
statute of North Carolina hère referred to has no application to this 
case, because it is not the case of a dissolved corporation, and that the 
Commercial National Bank was still "a person in law," which could 
sue and be sued, when this action was commenced. Nor are we able 
to perceive that the plaintiffs' cause of action, if otherwise made out. 
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was taken away or adversely affected by the fact that a suit was preyi- 
ously brought for the same cause of action in the state court, but dis- 
continued less than a year before the présent suit was begun. We 
find no bar to the maintenance of the action against the Commercial 
National Bank. 

[2] It is next argued that the suit must fail because plaintifïs are 
not the owners of the check in question, and therefore not such real 
parties in interest as are necessary to maintain the action. When the 
payées deposited this check, it was accepted as the équivalent of cash. 
They were allowed to draw upon it the same as though they had made 
a deposit of so much money, and in point of fact they did check it 
ail out on the same day. Shortly afterwards, they went into bank- 
ruptcy, and the testimony shows that no dividend will be paid to their 
creditors. Had this been the only transaction, we think it could not 
be doubted that the bank became the bona fide owner of the check 
for full value. The légal effect in that case would be the purchase or 
discount of a negotiable instrument. But because the bank charged 
the check to the payées' account, when it came back dishonored on 
the 13th of October, as the bank had the right to do, and as was the 
usual course of dealing, and because on that day or about that time 
the payées had an apparent balance to their crédit exceeding the 
amount of the check, it is contended that as matter of law the check 
must be regarded as received merely for collection. The basis of this 
contention disappears when the facts are examined. That the books 
of the bank, when the check was returned, showed a balance greater 
than its amount, is unquestioned ; but that balance, for the most part 
if not altogether, was made up by crédits of other checks or similar 
deposits which were accepted and treated as cash, but which .after- 
wards turned out not to be good. In short, the proof seems convincing 
that at no time after the payées had drawn out the amount of this 
check did they hâve any substantial sum of actual money in the bank, 
and when their account was closed at a later date they were overdrawn 
several hundred dollars in addition to the check in question. The prac- 
tical resuit therefore was, whatever the form of bookkeeping, that the 
bank gave $5,000 for this check and never has or could get back any 
part of it from the payées. This being so, we deem it not doubtful 
that the effect of the transactions undcr review was to make the bank 
the owner of this check for value, and to clothe it as such owner with 
ail the rights of a holder in due course of a negotiable instrument. 
Armstrong v. Bank, 133 U. S. 433. 10 Sup. Ct. 450, 33 L. Ed. 747; 
Burton v. United States, 196 U. S. 283, 25 Sup. Ct. 243, 49 L. Ed. 482 ; 
Manufacturing Co. v. Tierney, 133 N. C. 630, 45 S. E. 1026. And 
this is the opinion of the Suprême Court of North Carolina, which has 
passed upon the identical facts hère of record and said (vStandard Trust 
Co. V. Commercial National Bank, 166 N. C. 112, 117, 81 S. E. 1074, 
1076) : 

"Plalntiff asserts ownership of the check by reason of Us dealings wlth 
Latham, Alexander & Co., and, without disciisslng this phase of the case, we 
merely stnte that the facts, as now presented, sustain the contention." 

The rights of "a holder in due course" are defined in section 2206 
of the Révisai of North Carolina as follows: 



•^08 240 FEDERAL REPORTEE 

"A holder in due œurse holds the instrument free from any defect of title 
of prior parties, and free from défenses available to prior parties ainong them- 
selves, and may enforce payment of the instrumeiit for tlie full amount 
thereof against ail parties liable thereon." 

We are therefore of opinion, as the case is now presented, that the 
Standard Trust Company became the bénéficiai owner of the check 
for value and without notice, and that it or its successor in title, the 
Guaranty Trust Company, can maintain this action "free from dé- 
fenses available to prior parties." 

[3-7] We come then to the défense on the merits, virhich is, in a 
Word, that nothing was shown at the trial which would warrant a jury 
in charging the défendants with liability. With référence to this con- 
tention, it is to be observed that the présent suit is not brought upon 
the check as such, but for damages, measured by its amount, for breach 
of duty on the part of the Commercial National Bank in failing to col- 
lect the check when it was received, and when the drawer, as is al- 
leged, had an ample balance for its payment. As above stated, the 
proofs make a prima facie case that the check got to Greensboro on 
the evening of the 7th, and this would justify the inference that it 
came to the hands of the officers of the bank not later than the fol- 
lowing morning. True, the answer avers, though not in the most 
positive and unqualified terms, that the check was not received until 
Monday. Such an averment, however, would not of itself overcome 
the contrary presumption; it would still remain a question for the 
jury. Davidson S. S. Co. v. U. S., 142 Fed. 315, 73 C. C. A. 425. 
But whatever the truth in that regard, it is conceded that during the 
whole of Saturday, the 8th, and at the opening of the bank on Mon- 
day, Cône .had upwards of $19,000 to his crédit. Even if it be as- 
sumed — and it is not now necessary to décide the point — that the bank 
had the right as against plaintiffs to pay itself the $10,000 debt that 
Cône owed it, as it did, there was still a balance in his favor of 
$9,432.52, which was apparently available for the payment of this 
check. And we say this because careful scrutiny of the pleadings and 
évidence fails to disclose any proof that other checks were paid be- 
fore the check in question was protested. The allégations of the com- 
plaint are to the effect that $10,000 of Cone's balance was applied 
to the payment of the bank's debt against him, and $6,000 to the pay- 
ment of two of his checks that came in on Monday, two days after 
the plaintiffs' check was received. The answer allèges that thèse 
other checks were paid before plaintiffs' check was presented, but the 
défendants oiïered no évidence, and the fact they assert in this re- 
gard is not supported by proof. On the face of it, therefore, as the 
record now stands, a jury could hardly fail to find that the Commer- 
cial Bank might hâve collected this check if it had acted in good faith 
and with reasonable promptness. For the fact that the check was pro- 
tested at the instance of the bank is sufficient évidence that it had been 
accepted for collection, and the bank cannot be heard to deny that it 
had thereby made itself the holder's agent. Burton v. United States, 
202 U. S. 378, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392. 
Even if the défendants had introduced évidence to sustain their claim, 
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there would still be the presumption, arising from the facts above 
stated, that the check was actually received on Saturday, and this 
would leave an issue for the jury to détermine. Indeed, we go fur- 
ther and hold that if ail the checks were received together, or if the 
others, which concededly did not get to the bank till some time on 
Monday, were first presented, nevertheless there might be circum- 
stances which would raise a question for the jury as to whether the 
bank had properly discharged its duty to the plaintiffs. So, from 
whatever angle the situation is examined, we are led to the conclusion 
that a case was made for submission to the jury, and it was therefore 
«rror to direct a verdict for the défendants. 

Upon precisely the same facts, the vSupreme Court of North Caro- 
lina reached the same conclusion (Standard Trust Co. v. Commercial 
National Bank, supra), and we quote with approval the following ex- 
cerpt from its opinion • 

"Was the défendant therefore, as agent and drawee, acting In gooâ faith 
wlth the plaintilï in handiing its check? As the évidence Is now to be con- 
sldered by us, the jury might well hâve found, if the case had been submitted 
to them. that it was not, and, if the facts are not as a jury could find theuj 
to be upon this évidence, it is defondant's misfortune that the case stopped 
short of full proof on both sides." 

[8] As against the American Exchange National Bank, it is suffi- 
cient to say, without discussion, that the action is barred by section 
395 of the Révisai of North Carolina, and for that reason the ver- 
dict in its favor was properly directed. 

The judgment will be reversed, and the cause remanded, with in- 
structions to grant a new trial. 

Reversed. 
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In re VALECIA CONDBNSED MILK CO. In re FOOTVILLE COXDENSED 
MILK CO. MYRI^AND v. WARNER et al. 

(Circuit Court of Appeals, Seventh Circuit. February 6, 1917.) 

No. 2387. 

1. WiTNEssES <S=»216 — Privilège — Pboduction of Documents — Tax State- 

MKNTS VALIDITT OF STATUTES. 

The fédéral and state governments hâve power to provide that roturns 
made to their offlcers to be used In assesslng and collecting revenue and 
taxes shall uot be revealed by the officers, and such provisions pratect the 
officers against commitment for contempt for refusai to produce such re- 
turns on subpœna by a court. 

[Ed. Note. — For other cases, see Wltnessea, Cent. Dig. § 779.] 

2. WiTNEssEs <S=»216 — Privilège — Production of Documents — Tax Statb- 

MENTs — Construction of Statutes. 

In St. WIs. 1915, S 1087m24, provlding that no commissloner, clerlv, or 
agelit shall dlvulge In any manner, except as provided by law, any in- 
formation obtalned in the discharge of his officiai duties, or permit any 
income retum to be seen or exarained, except as provided by law, the 
exception does not permit the production of papers whenever requlred 
through the processes of law, whlch would deny their Inspection only by 
those whose motives were Idle curloslty, and would violate the plain public 
poliey of the statute to protect such returns, In order that they may be 
freely made, but the exception refers only to the production of papers be- 
fore other bodles or In other proceedlngs relating to the assessment of the 
tax. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 779.] 
Z. Witnesses ®=9216 — Privilège — Peoduction op Documents — Bankruptcy 

Banlir. Act July 1, 1898, c. 541, .30 Stat. 544, does not require the rules 
of évidence in proceedlngs thereunder to be différent from such as gener- 
ally prevail, and does not deprive a witness ot his privilège under a state 
statute to withhold income tax returns by the baukrupt. 

[Ed. Note. — For other cases, see Witnesses, C^eut. Dig. § 779.] 

Pétition to review and revise an order of the District Court of tlie 
United States for the Western District of Wisconsin. 

In the matter of the bankruptcy proceedings of the Valecia Con- 
densed IMilk Company and of the Footville Condensed Milk Company. 
Pétition by A. J. Myrland against Paul S. Warner, as trustée, and 
others, to review an order of the District Court committing petitioner 
for contempt for refusing to produce certain documents in response 
to a subpœna duces tecum. Order reversed, and rule against petitioner 
to show cause discharged. 

In the banliruptey proceedings of two banlcrupt corporations, petitioner, the 
secretary of the Wisconsin tax commission, was served with a subpœna to 
appear before the référée to testify, and there to produce ail reports, corre- 
spondence, certiflcates, and documents In possession of the commission relat- 
ing to the bankrupts, and of ahother corporation, also a bankrupt. He ap- 
peared and testified that the only papers of the klnd mentioned in the sub- 
pœna hi the possession of the commission were the income tax returns of 
such respective corporations, as were made and returned to the state tax 
commission in pursuance of the statute of the state, and tliat tlie statute pro- 
hibited him from permitting such income tax returns to be examined by any 

©=3For other cases see same topic & KEY-NU.MBER In ail Key-Numbeied Digeats & Indexe» 
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person, and be refused to produce them. Thereupon hls refusai was reported 
to the court, and a rule was entered requlring him to show cause why he 
should not be held In contempt. In his answer to the rule he again set up 
the Inhibition of the Wisconsln statutes agalnst proûucing such income re- 
turns, and asked to be excused from producing same. The court held hlra 
guJlty of contempt, and ordered hlm committed until he sbould produce the 
returns. The pétition to revlew and revise the order of the District Court 
raises the question whether the court has power to compel the production of 
such Income returns. 

The Wisconsln statute (section 1087ml et seq.) requires corporations annual- 
ly to make out and présent to the tax commission a return under oath, an- 
swering ail questions propounded by the commission with référence to the cor- 
porate affalrs for the year preceding, for the purpose of enabling the commis- 
sion to assess the annual income tax whlch the corporation Is by statute re- 
quired to pay. ïhe acti (set out In the margin), under which the particular 
question hère arises, provides that no commlssioner or clerk or agent shall 
diviilge or malce known to any person "in any manner except as provlded by 
law" any information ohtalned In the dlschnrge of officiai duties. or permit any 
income return to be seen or examined "except as provlded by law;" and that 
any such ofHcer, etc., violatlng such provision shall be fined from .$100 to .f50(i. 
or imprlsoned not exceedlng 2 years, and shall forfeit his employmeut, arij 
for 3 years thereafter be Incapable of holding public office. 

E. E. Brossard, of Columbus, Wis., for petitioner. 
John B. Sanborn, of Madison, Wis., for respondent. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. It will be well fàrst to consider how such provisions against the 
production of papers hâve generally been considered by the courts. 
We hâve been referred to no adjudication, and we find none wherein 
this statute, or any income tax statute, has been considered with réf- 
érence to the question hère involved. But décisions under fédéral rev- 
enue law, other than the income tax law, respecting the production of 
papers and the revealing of information received in the course of offi- 
ciai duty by revenue officers, are closely analogous. 

Section 3167, Rev. Stat. (Comp. St. 1913, § 5887), was directed 
against divulging or making known in any manner not provided by 
law "the opération, style or work of apparatus of any manufacturer or 
producer visited by" an officiai in discharge of his officiai duties ; and 

1 "Penalty for divulging information (section 1087m24) : 

"1. No commlssioner, assessor of incomes, deputy, member of a county board 
of revlew, or any other officer, agent, clerk or employé shall divulge or make 
known to any person in any manner except as provided by law any informa- 
tion whatsoever obtalned directly or Indirectly by him in the discharge of 
hls duties or permit any Income return or copy thereof or any paper or book 
so obtained to be seen or examined by any person except as provided by law. 

"2. Any officer, agent, clerk or employé violatlng any of the provisions of 
this section shall upon conviction thereof be punished by a fine of not less 
than one hundred dollars nor more than flve hundred dollars, or by imprison- 
ment in tlie county ,1ail for not less than one month nor more than six months, 
or by impiisonnient in the state prison for not more than tw^o years, at thé 
discrétion of the court. 

"3. Such officer, agent, clerk or employé upon such conviction shall also 
forfeit his office or employment and shall be incapable of holding any public 
office in this state for a perlod of three years thereafter." 
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in 1894 this section was amended to include in the inhibition, income 
returns under the fédéral income tax act which was passed at that 
time. But returns and other papers as to spécial taxes, apart from the 
income tax, were not included in the terms of the statute. 

The revenue act provided that the Secretary of the Treasury was 
authorized to prescribe régulations not inconsistent with law, for the 
government of his department, and the custody, use and préservation- 
of its records and papers. Rev. St. § 161 (U. S. Comp. St. 1916, § 235). 
On the subject of producing such papers in court it does not appear 
that prior to 1898 any gênerai order or régulation was made by the 
Secretary of the Treasury, but prior to that year letters had been 
written by the Commissioner of Internai Revenue to two internai rev- 
enue collectors stating that any and ail such papers and information in 
their possession were not to be revealed or produced in any court or 
elsewhere. 

In re Weeks (D. C.) 82 Fed. 729, was a proceeding by habeas corpus 
in the district court to obtain the discharge of a collecter of internai 
revenue from commitment for contempt of the state court, for re- 
fusing to obey a subpœna requiririg him to produce in that court cer- 
tain records of his office. The refusai to produce was justified by one 
of the letters above referred to wherein the Commissioner of Internai 
Revenue had instructed him not to produce papers or give information 
ooncerning matters in his office. The court held that such évidence 
was in control of the fédéral government, and that the instruction to 
the collector by his superior officer protected him in his refusai and he 
was ordered discharged. 

In re liuttman (D. C.) 70 Fed. 699, the circumstances were sim- 
ilar to those in the Weeks Case. The petitioner for habeas corpus 
there stated that he had been instructed by tlie head of his depart- 
ment to décline to make the requested révélation of facts which came 
to him in his officiai capacity as collector of internai revenue. The 
fact of such instruction was uncontroverted. The petitioner there, 
who stood committed by the state court for his refusai to make such 
révélation, was discharged. 

The case mainly relied upon in support of the action of the 'District . 
Court is In re Hirsch (C. C. 1896) 74 Fed. 928. There it was under- 
taken in a proceeding in a state court to compel the production under 
subpœna duces tecum of an application or return to an internai revenue 
collector, whose deputy in charge of the papers was committed for 
refusing production. On -habeas corpus the District Court dismissed 
the writ, liolding that the fédéral court was without jurisdiction, as 
the refusai to produce was not under a statute of the United States, 
but under an alleged régulation claimed to hâve the force of law. The 
court concluded that the two letters of the commissioner of internai 
revenue to revenue collectors of other revenue districts, instructing 
them to refuse production of any such papers, did not amount to a 
régulation, and that there was in fact no régulation of the department 
preventing the production of such papers. The Circuit Court of Ap- 
peals, Second Circuit, affirmed the judgment, but rendered no opinion 
beyond a statement per curiam of concurrence in the opinion of the 
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Dirtrict Court, and that they did not intend to décide that a writ of 
habeas corpus is the proper remedy to review a judgment of state court 
committing a witness for disobedience of its subpœna. 87 Fed. 1005, 
31 C. C. A. 350. 

It seems that in ^898 a gênerai régulation was promulgated by the 
Department forbidding the production of any such documents, and 
giving out any such information ; and presumably, had there been such 
gênerai régulation when In re Hirsch was decided, that case would 
hâve been otherwise determined, for it is there said : 

"It Is probable that a statute could déclare that communications of tax- 
payers to a board of assessors or officers of a similar character should be 
privUeged. and that no returns can be examined by any one, or be reached 
for examination by légal process." 

Since the régulation was promulgated the right to compel internai 
revenue officers to produce officiai papers in their custody, under sub- 
pœna from court, or to give testimony of what so came to their offi- 
ciai knowledge, has been uniformly denied. In re Lamberton (D. C.) 
124 Fed. 446; Stegall v. Thurman (D. C.) 175 Fed. 813; In re Com- 
ingore (D. C.) 96 Fed. 552 ; Boske v. Comingore, 177 U. S. 459, 20 
Sup. Ct. 701, 44 L. Ed. 846. 

In re Comingore involved a habeas corpus in the District Court 
to release a collecter of internai revenue in custody in the state court 
for refusing to produce certified copies of distillers' reports made to 
his office pursuant to the revenue laws of the United States, such copies 
to be used as évidence in a proceeding pending in a court of the state. 
The court held that such reports are executive documents, which the 
United States in its sovereign capacity recjuired for administering its 
governmental affairs, and that no one can acquire control over or right 
in them in any manner except by its authority. The collector being 
discharged from custody, appeal was taken, and under the title "Boske 
V. Comingore" the case is reported in 177 U. S. 459, 20 Sup. Ct. 701, 
44 L. Ed. 846. In affirming, the Suprême Court said : 

"The papers in question, copies of which were sought from the appellee, 
were the property of the United States, and were in his otiicial custody under 
a régulation forbidding him to permit their use except for purposes relating 
to the collection of the revenues of the United States. Reasons of public policy 
may well hâve suggesteU the neeessity, in the interest of the government, of not 
allowing access to the records in the offices of collectors of internai revenue, 
except as might be directed by the Secretary of the Treasury. The interests 
of persons compelled, under the revenue laws, to furnish information as to 
their private business affairs would often be seriously affected if the dis- 
closures so made were not properly guarded." 

The rule is the same in Wisconsin In a suit involving a fire loss 
on cigars and tobacco, one of the parties sought to compel a revenue 
officer to testify as to contents of books of the fédéral internai revenue 
collector, showing entries which might hâve bearing on the question 
there at issue. The officer testified it was contrary to his instructions 
to supply such information, and the Suprême Court said : 

"A litlgant has no right to use such record upon any other basis than such 
as may be fixed by the United States or under its authority. Under the laws 
of the United States and the rules and régulations made in pursuance thereof. 
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the offlcers of the departments could not be compelled to produce the books In- 
évidence or disclose thelr contents, and they were.not admissible, except in the 
manner provided by the department." Meyer v. Home Ins. Co., 127 Wis. 293, 
304, 106 N. W. 1087, lOGO. 

A case quite analogous, in that it arose out of an attempt to compel 
a tax officer to reveal to the bankrupt court information which came 
to iiim oiïicîally, is In re Reid (D. C.) 155 Fed. 933. It appears that 
the président of the board of assessors of the city of Détroit was called 
as a witness, and was asked to produce a certain tax statement filed by 
the bankrupt. He refused, on the ground that the statutes of Michi- 
gan provided that no such statement shall be used for any other pur- 
pose, except the making of the assessment for taxes. The bankrupt 
gave his consent to the production. The question of the right to com- 
pel the production was certified to the District Court, which, deciding 
against the right to compel the production, said ; 

"The purpose of the provisions of section 3846 is plainly to promote the 
collection from each taxpayer of his just share of state, eounty, and municipal 
taxes, and to that end to require from each property owner the full dis- 
closure of ail his taxable property under the state's pledge that the state- 
ment shall be kept inviolate, save to the officiais for whose information and' 
guidance it was made. ïo permit that information to become public would 
defeat the plain purpose of the statute by deterring the taxpayer from re- 
vealing what frequently could not be learned from any other source. • ♦ • 
To sanction the violation of that pledge by denylng the taxpayer the protection 
of the statute would invite refusais to obey the law, évasions, and perjury, 
often injuriously aflfect the Interests of the taxpayer, would obstruet the 
collection of taxes, and dimlnish the revenues of the state. The power of the 
Législature to prevent thèse conséquences Is unquestionable. The wisdom and 
fiolicy of the act must be conclusively assumed. Its meanlng is unequivoeaU 
and needs no construction." 

[2] 2. But the contention is made that the words "except as pro- 
vided by law" in section 1087m24, must be construed as excluding 
from the inhibition of the act the production of such returns when 
required througb the processes of the law. In other words, that "pro- 
vided by law" means when required by subpœna duces tecum, replevin, 
order to produce, or other manner or means whereby a court or any 
other authorized tribunal or functionary may require and compel the 
production of papers. The very statement of the proposition induces 
rather the conclusion that against this the inhibition was in the main 
directed. 

It is scarcely presumable that inspection was thus intended to be 
denied to those only who seek it out of idle curiosity ; or that it was 
the intention to permit such papers to be made public only at the be- 
hest of litigants, and not of nonlitigants, who may be not less inter- 
ested in seeing them, but not being in litigation, may not invoke légal 
processes to compel their production. 

Without in any degree trenching upon the essential and full power 
of courts to compel the production of papers, we must recognize also 
the generally declared public policy against revealing such returns — 
made, as they are, under compulsion of law, for the particular pur- 
pose of taxation ; a public policy repeatedly recognized by the courts. 
With an enactment such as the one in question, directed against tlie 
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production of thèse returns, it is not lightly to be presumed that the 
public policy manifested by such statute was intended to be practically 
neutralized by the excepting words. 

In order to reach the conclusion that the words do not hâve référ- 
ence to subpœnas and other processes of law for compelling production 
of papers, it is not necessary that it be pointed out to what they do 
refer. However, the Income Tax Act itself contains provisions ap- 
parently well within the purview of the exception. Section 1087m 10 (1) 
provides that the income assessment of individuals be made by as- 
sessors of income who are constituted by the tax commission, and that 
of corporations, by the commission itself. Section 1087ml7 provides 
that persons aggrieved by the assessment of the income assessor may 
hâve the assessment reviewed by the county board of review, and sec- 
tion I0S7ml9, that any person dissatisfied with the décision of this 
board may appeal to tlie state tax commission. Section 1087ml3 makes 
provision for appeal by corporations from their income tax assess- 
ments made by the commission. Section 1087m29 authorizes the state 
tax commission to employ clerks and specialists necessary to make 
effective the act. Without the exception the letter of the section would 
prevent any one into whose hands the returns first came from showing 
or delivering them to thèse others vv^ho are by the law charged with 
duties which require the présence of the returns or information of 
what they contain ; and it is reasonable to conclude that the exception 
was intended to include such delivery or révélation only as is thus 
made necessary in the administration of the income tax law. 

[3] 3. Respondents contend that the Bankruptcy Act unqualifiedly 
provides for the production of papers and the giving of testimony, and 
that act is paramount to any limitations or restrictions imposed by the 
state, and the bankruptcy courts cannot be hampered thereby. We 
find nothing in the bankruptcy act or in its administration requiring 
the rules of évidence applicable to proceedings thereunder to be différ- 
ent from such as generally prevail. No such distinction was recog- 
nized in Re Reid, supra. 

It follows, and the order of this court is, that the order of the 
District Court adjudging petitioner to be in contempt be reversed, and 
the rule against petitioner to show cause be discharged. 
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(Circuit Court of Appeals, Eighth Circuit E^ebruary 21, 1917.) 

No. 4712. 

Master and Servant ®=5l3 — Houes of Service — "Permit." 

Hours of Service Act Marcli 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. St. 
1913, § 8678), déclares tliat it shall be unlawful for any comnïou carrier, 
its offlcers or agents, subject to tlie act, to require or permit any employé 
subject to the act to he or remain on duty for a longer period tlian 16 con- 
sécutive hours, while section 3 (Comp. St. 1913, § 8679) provides that in 
ail prosecutlons under this act the common carrier shall be deemed to 
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have had knowledge of ail the acts of Its offlcers and agents. The légis- 
lative history of tbe act showed that Congress defeatcd proposed amend- 
ments to Insert the word "knowingly" before "permit," and In the provi- 
sion that the common carrier shonld be deemed to liave knovvledge of ail 
the acts of its ofiieers and agents inserted the words "otiieers and'' in lieii 
of the words "duly authorized," which on the first draft preeeded "agents." 
An engineer and fireman whose train had broken in two and who took the 
first part of the train into a station, froni whence another engineer and 
fireman with another engine were sent to brlng in the remaining part of 
the train, delayed for several hours In placing their engine in the round- 
honse and going off duty, although their duties were at an end and the 
rules of the raih'oad company required them to see that they did not ex- 
ceed the hours of service prescribed. Had such engineer nnd fireman 
promptly placed their engine in the roundhonse and gone ofï duty, they 
would not bave been on duty more than 16 hours. Helâ, that, in vlew of 
the history of the passage of the act and the fa et that the railroad com- 
pany was charged with the knovvledge of the engineer and lirenuin who 
neglected to place their engine in the roundhouse and go otf duty, the 
railroad company must be deemed to hâve violated the Hours of Service 
Act by pennitting such employés to remain on duty beyond the tiuie pre- 
scribed; the Word "permit," while ordinarily implying knowledge and con- 
sent, being also synonymous with "suffer" or "allow" (citing Words and 
Phrases, First and Second Séries, Permit). 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.1 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the United States of America against the MinneapoHs, 
St. Paul & Sault Ste. Marie Railway Company. There was a judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Alfred H. Bright, of Minneapolis, Minn., for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C (Al- 
fred Jaques, U. S. Atty., of St. Paul, Minn., on the brief), for the 
United States. 

Before HOOK and SMITPI, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This action was brought by the United 
States against the plaintiff in error for an alleged violation of tlie 
hours of service act (34 Stats. 1415). It was alleged in the two counts 
of the complaint that the company was engaged in Interstate com- 
merce and permitted its engineer J. L. Gasow, and its fireman S. Steen, 
each to be and remain on duty from 6 o'clock p. m. of February 2, 
1915, to 11 o'clock a. m. on February 3, 1915. The company made 
answer that said engineer and fireman went to work at Thief River 
Falls at 6 p. m. on February 2d ; that an accident happened about 
four miles out of Glenwood by which the train they were pulling was 
so broken in two that it could not be recoupled; the engineer and 
fireman and the rest of the crew took the head end of the train on 
to Glenwood, arriving there at 9 a. m. of February 3d, having been 
on duty 15 hours; that another engineer and fireman went with an- 
other engine to bring in the remaining part of the train; that said 
engineer, Gasow, and fireman, Steen, had no other duty to perform 
and in fact performed none and were at liberty at the hour of 9 
o'clock to place the engine in the roundhouse and go off duty; in- 
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stead of doing this, they carelessly, and of their own volition, exceed- 
ed the hours of service, not putting up the engine until 11 o'clock; 
that under the rules and régulations of the défendant company said 
engineer and fireman were bound to see to it that they did not ex- 
ceed the hours of service under conditions v^rithin their control, and 
that said défendant had recently enforced said rule by suspending 
an engineer and fireman for similar acts ; that under the rule afore- 
said said engineer and fireman were required to notify the train dis- 
patcher of the near expiration of the 16-hour period, which in this 
case the said Gasow and Steen failed to do; that had they made a 
report to the train dispatcher as they were required to do they would 
hâve been given directions to roundhouse their engine and go off duty, 
which they should hâve done without any orders. The United States 
moved for judgment on the pleadings. This motion was sustained, 
and judgment was rendered for the government and two penalties 
of $50 each were imposed, and the railroad company sued out a writ 
of error. 

The sole question is: Did the company set up a défense in its an- 
svver ? 

Of course, the answer pleaded the matters by way of défense and 
not in mitigation of damages; but, as the court only imposed a pen- 
alty of $50 where under the statute it might lawfully hâve imposed 
one of $500, it doubtless considered the matter set up in the answer 
in mitigation. The statute in question provides: 

"Sec. 2. That it sliall be unlawful for any common carrier, its offlcers or 
agents, subjeet to this act to reqnire or pei-mit any enitiloyé subject to this 
aet to be or remain on dnty for a longer period than sixteen consécutive 
hours." 34 Stats. 1416. 

It is strenuously insisted that under the circumstances shown in 
the answer the company neither required nor permitted the work by 
the engineer and fireman beyond 16 hours. It may be conceded that 
it did not require such service, and the only question is: Did it per- 
mit it in the meanlng of this act? 

The Word "permit" ordinarily implies knowledge and consent. 
Words and Phrases, vol. 6, p. 5v317; Second Séries, Id. 972. But this 
rule is not without its exceptions. After giving numerous définitions, 
Webster's New International Dictionary defines the term "permit" to 
be synonymous with "suffer," "allow." The term "permit" bas often 
been used as synonymous with "suffer," so that it may be said that 
one who suffers the doing of a thing which be might bave prevented 
permits it. Conner v. Fogg, 75 N. J. Law, 245, 67 Atl. 338. It there- 
fore becomes important to consider the législative record of the pas- 
sage of this bill for the purpose of ascertaining, if possible, what Con- 
gress meant by the use of the word "permit." 

It shows that on March 15, 1906, Sen. La Follette introduced in 
the Senate the bill which, as subsequently amended, became chapter 
2939 of the Acts of the Fifty-Ninth Congress. On the same day the 
bill was referred to the Committee on Education and Labor. On 
June 9, 1906, Sen. Dolliver reported the bill from the Committee on 
Education and Labor with an amendment in the nature of a substi- 
tute, On June 26, 1906, the bill was taken up for debate in the Sen- 
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ate and continued to be debated periodically for five days, when by 
unanimous consent it went over to January 10, 1907. On that day the 
bill was further debated. The substitute contained the language sub- 
stantially of the présent law : 

"That It shall be unlawful for any cominon carrier * • * to reqxiire 
or permit any employé • • • to remain on duty more tliaa slxteen con- 
sécutive hours." 

Sen. Brandegee offered a substitute which in section 2 provided for 
the punishment of any such common carrier knowingly violating the 
provisions of the act. 

This was voted down, 45 to 23. Sen. La Follette then offered a sub- 
stitute for the committee substitute which provided : 

"That it shall be unlawful for • ♦ * any common carrier engagea In In- 
terstate or foreign commerce by railroad, or any of its offlcers or agents, to 
icHiuire or permit any employé engaged in or connected wlth the movement of 
iiny train carrying Interstate or foreign freight or passsengers to renïaln on 
iluty more than slxteen consécutive hours." 

This substitute was agreed to 36 to 32, and the bill then passed 70 to 
1. The bill as thus passed did not contain the provision now in the 
third section of the act that, "In ail prosecutions under this act the com- 
mon carrier shall be deemed to hâve had kno-wledge of al! acts of ail 
its offîcers and agents," nor any similar provision. The bill reached 
the House on January 1 Ith and was ref erred to the Committee on In- 
terstate and Foreign Commerce. On February 16, 1907, Mr. Esch, 
who had a similar bill of his own pending which liad been favorably 
reported by the committee, reported the bill back from the Committee 
on Interstate and Foreign Commerce recommending a substitute. This 
substitute provided in section 2: 

"That it shall be unlawful for any common carrier, Its offlcers or agents, 
subject to this act to require or knoicingly permit any employé subject to this 
act, to be or remain on duty for a longer period than slxteen consécutive 
hours." 

In the third section this substitute provided for a recovery of not to 
exceed $500 for each violation from any common carrier requiring or 
knowingly permitting any employé to go, be, or remain on duty in vio- 
lation of the second section. Having thus expressly provided that the 
carrier's permission must be with knowledge, it then provided in sec- 
tion 3: 

"In ail prosecutions under this act the common carrier shall be deemed to 
bave had knowledge of ail acts of its dvly authorized agents." 

There was no provision of the substitute expressly requiring knowl- 
edge except in the two instances italicized. On February 18, 1907, a 
motion was made to suspend the rules and pass this substitute. The 
writer voted for that motion, but it was defeated. 

On February 23, 1907, the Committee on Rules of the House report- 
ed a resolution that the amendment in the nature of a substitute report- 
ed by the Committee on Interstate and Foreign Commerce be agreed to 
with certain amendments. The first of thèse amendments struck out 
the Word "knowingly" in both places where it appeared as modifying 
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the Word "permit." This was agreed to by a vote of 281 to nothing, 
and the bill then went to conférence. The Senate conférées filed their 
report on March 1, 1907, to strike from the sentence "in ail prosecu- 
tions under this act the common carrier shall be deemed to hâve had 
knowledge of ail acts of its duly authorized agents" the words "duly 
authorized," and insert in lieu thereof the words "ofiîcers and." It is 
true this first report of the conférées was rejected, but solely upon 
some changes made in the House provision as to telegraphers which 
hâve not been referred to because not material hère. Subsequently, the 
conférées agreed upon a report identical with their former report, ex- 
cept as to telegraphers, and their report was agreed to by both houses. 

In view of this history of the defeat of the Brandegee substitute in 
the Senate which required knowledge to make the company liable and 
the defeat of the substitute of the Committee on Interstate and Foreign 
Commerce upon the same ground in the House, we should ordinarily 
hâve no hesitancy in saying that the word "knowingly" was not im- 
plied from the use of the word "permit," as it bas meanings which do 
not imply knowledge and that would end this controversy ; but what of 
the provision that the common carrier shall be deemed to hâve had 
knowledge of ail acts of ail of its officers and agents? As this was 
doubtless inserted in its original form on account of the introduction 
of the word "knowingly," we would conclude that it was left in through 
inadvertence but for the fact that it was amended in conférence after 
the word "knowingly" had been struck out. When we come to exam- 
ine, however, the amendment made in conférence, the question of 
whether knowledge is essential or not becomes immaterial. When the 
language was used "in ail prosecutions under this act the common car- 
rier shall be deemed to hâve had knowledge of ail acts of its duly au- 
thorized agents," and the words "duly authorized" were stricken out 
and the words "officers and" inserted, so that the statute as enacted 
reads that the "common carrier shall be deemed to hâve had knowledge 
of ail acts of ail its ofificers and agents" whether they were authorized to 
act in the matter under considération or not, we see no reason why the 
court can place any restriction on the class of agents and exclude em- 
ployés therefrom. The engineer and fireman each knew that both were 
exceeding the authorized hours, and this knowledge of theirs was by 
the clear language of the statute notice to the company. 

This was held, not only by the District Court in this case, but by 
the District Court of Oregon in United States v. Oregon- Washington 
R. & Nav. Co. (D. C.) 218 Fed. 925, the District Court of Idaho in 
United States v. Oregon Short Line R. Co. (D. C.) 228 Fed. 561 ; and 
by the Court of Appeals of the Ninth Circuit in the last-iiamed case 
in Oregon Short Line R. Co. v. United States, 234 Fed. 584, 1-1-8 C. C. 
A. 350. 

An interesting and quite exhaustive opinion on the subject of when 
a party may be held guilty even in the absence of knowledge upon his 
part that the act in question was illégal is Feeley v. United States, 236 
Fed. 903, C. C. A. — . 

This case is not as if the word "knowingly" had always been omit- 
ted from the statute, but the solemn act of Congress in striking out the 
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word "knowingly" aids in the interprétation and construction of tlie 
Word "permit." 

It was undoubtedly the duty of the engineer and fireman to deliver 
the engine at the roundhouse. It is claimed that they loitered after 
they reached the same town where the roundhouse was situated, how 
far from the roundhouse is not alleged, but there can be no distinc- 
tion drawn between the points at which employés loiter. If tliis loit'er- 
ing was 10 miles or 15 miles from the roundhouse, no one would think 
of claiming that the time should be deducted, and it can make no dif- 
férence whether it was 10 miles or but a few blocks from the round- 
house. It is not claimed that the engineer and fireman had any right 
to abandon the engine at any place but at the roundhouse, and the fact 
that they loitered before getting the engine to the roundhouse will not 
avail the défendant. If every case is to be made to turn upon the ques- 
tion as to whether the employés could with reasonable diligence hâve 
reached the end of their route within the 16 hours, the whole law be- 
comes a dead letter. That thèse two men served over 16 hours is be- 
yond dispute. That this in the contemplation of Congress unfitted 
them for work the next day is also beyond dispute, and this statute can- 
not lawfully be converted into a mère law providing that in the absence 
of diligence upon the part of the employés the company shall not be 
liable. 

The court was right in its conclusion, and its judgment is afïirmed. 

HOOK, Circuit Judge, concurs in the resuit. 



GREEB V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. February 24, 1917.) 

No. 4719. 

1. Ceiminal Law ®=3ll70%(2) — ^Appeal — Harmiess Brroe. 

In proseeution for carrylng Hquor into what was formerly the Indlan 
Terrltory, In violation of Aet Mareh 1, 1895, c. 145, 28 Stat. 693, défend- 
ant, who testlfied that he was runnlng a drug store therein and admitted 
wlthout objection that he had been convlcted of selling whisky, was not, 
In vlew of hls déniai, prejudlced by questions as to whether he had not 
been selling whisky at hls drug store from the tlme it was started and 
whether he was not in the whisky business; the proseeution not at- 
tempting to rebut hls déniai. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. § 3130.] 

2. Criminal Law iS=695(4) — Tbial — Objections — Sueficienoy. 

An objection to a question Is properly overruled, when no ground Is 
speclfied, or when the ground mentioned Is so gênerai as to be InsuiHcient 
to direct attention to the particular defect or the objectlonable feature 
relied upon. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. § 1636.] 

3. WiTNESSES ©=»277(1) — Cboss-Examination of Accusbd. 

As the rules of évidence are the same in civil and crlminal cases, a de- 
fendant who takes the stand may be cross-examined upon hls évidence in 
chief. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 979.] 

^ssFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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4. INDIANS (g=38(l) — INTOXICATING LIQUOES INDIAN COUNTHT — EVIUENCB. 

In a prosecution under Act March 1, 18&5, for carrying into what was 
formerly Indian Territory intoxicating liquors, évidence heUd. sufficient to 
go to the jury. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 66.] 

5. Cbiminal Law ©=3770(1)— Trial — Instructions. 

In a criminal prosecution, tlie déniai of a requested instruction that 
défendant is presumed to be a person of good character is not error. 

[Rd. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1838, 
1844.] 

Smltb, Circuit Judge, dissenting in part. 

In Error to tlie District Court of the United States for the lîastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

J. Knox Gréer was convicted of carrying liquors into what was 
formerly Indian Territory from without the state of Oklahoma, in 
violation of Act March 1, 1895, and he brings error. Affirmed. 

James C. Denton and Frank Lee, both of Muskogee, 0kl., for plain- 
tif! in error. 

C. W. Miller, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U. S. Atty., both 
of Muskogee, Okl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The plaintiff in error was indicted charged 
with. carrying liquors into what was formerly Indian Territory from 
without the state of Oklahoma in violation of the Act of Congress of 
March 1, 1895, 28 Stats. 693, 697. He was tried, convicted, and sen- 
tenced, and sued out a writ of error. He files three spécifications of 
error : 

"(1) Error of the court in permitting counsel representing the prosecution to 
propound to plaintiff in error the questions and answers set forth in assign- 
ments 3, 4, and 5. 

"(2) Error of the court in overruling motion made by counsel for the plain- 
tiff in error to instruct the .iury to return a verdict of not guilty, whlch motion 
was made and so overniled after ail the testlmony on behalf of the govern- 
nient and the défendant had been introduced. 

"(3) Error of the court in refusing to give in charge to the jury the instruc- 
tions as requested in asslgnment of errors 7, 8, 9, 10, and 11." 

[1] The défendant was a witness in his own behalf, and testified 
that at the time of the trial he was in the bus and baggage business 
in Oklahoma City, but at about the time of his arrest for this alleged 
crime he was in the drug business at Allen, Okl. On his cross-ex- 
amination the f ollowing took place : 

"Q. Did you hâve any business at Oilton? A. At Ollton; yes, sir. Q. What 
business were you engaged in up there? A. I hâve a house there — built a 
house there this summer. Q. The principal business you are engaged in up 
there Is selling whisky, isn't it? A. No, sir. 

"Mr. Eee : We object to that, and we take exception to the question. 

"Mr. Linebaugh: I think counsel went into that, If the court please. 

"The Cx)urt: He has answered It." 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered DIgests & Indexes 
240 F.— 21 
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The third assignment of error is to the propounding of this ques- 
tion: 

"The principal business you are engagea In up there Is selling whisky, 
Isn't it?" 

The cross-examination continued: 

"Q. Now, you hâve been In the whisky business at Allen ever since you hâve 
been there, haven't you, Gréer? A. No, sir. Q. Hâve you been convicted !n 
the courts of Pontotoc county for whisky — selling whisky? A- Yes, sir. Q. 
Charges pending against you there now for selling whisky? 

"Mr. Denton: Walt. We object, If the court please, as to any charges. 

"The Court: Sustained. 

"Q. You hâve heen selling whisky at that drug store from the time you 
started it up to the présent timeî 

"Mr. Denton: Wait. 

"A. No, sir. 

"Mr. Denton: Wait a minute. We object as Incompétent, irrelevant, and 
tmmaterial, and not proper cross-examination. 

"The Court: Overruled. 

"Mr. Denton: The défendant excepta." 

The fourth and fifth assîgnments of error are based upon the pro- 
pounding of the question : 

"You bave been selling whisky at that drug store from the tlme you started 
it up to the présent time?" 

It would seem that when a défendant says he was running a drug 
store, and admits upon being questioned without objection that he 
had been convicted of selling whisky, he was not prejudiced by thèse 
questions, especially in view of the fact that he wholly denied the 
charge impliedly made by them, and no effort was made to rebut his 
testimony on that subject. 

[2] There is no merit in the third assignment of error, because there 
was no proper objection. In Davidson S. S. Co. v. United States, 142 
Fed. 315, 73 C. C. A. 425, this court said: 

"It bas been held by this court many times that a trial court is justifled in 
overruling an objection to a question, or to the évidence sought to be eliclted 
thereby, when no ground Is specified, or when the ground mentioned is so 
gênerai in form as to be insiifficient to direct attention to the particular defect 
or objectionable feature relied on." 

Judge Hook then cited numerous authorities to that effect from tliis 
court, but to hâve cited ail the authorities to the same effect in other 
fédéral and in the state courts would hâve been impossible, for they 
are innumerable. This case went to the Suprême Court (Davidson 
S. S. Co. v. United States, 205 U. S. 187, 27 Sup. Ct. 480, 51 L. Ed. 
764), but in that court this question was not even raised. Having an- 
swered this question without légal objection, it would foUow that there 
was no merit in the fourth and fifth assignments. 

[3] The défendant, claiming he was in a wholly legîtimate business, 
that of handling a bus and baggage, practically admitted and appar- 
ently from the undisputed évidence had been in the drug business at 
Allen. The drug business is as legitimate as any known, but it is no- 
torious that in the prohibited territory it is often conducted in connec- 
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tion with the ilHcît business in intoxicating liquors. He was charged 
with carrying liquor into Allen from without the state. If he was 
in f act selling whisky in his drug store, that inade it necessary for him 
to receive it from some source. True, he might hâve bought it in 
what was formerly Indian Territory; but that would hâve been in 
violation of the constitutional provision of Oklahoma, enacted pursu- 
ant to the provisions of subdivision 2 of section 3 of the Enabling Act 
of Oklahoma (Act June 16, 1906, c. 3335, 34 Stats. 267, 269). The 
défendant had net only bought liquors in Indian Territory in viola- 
tion of law, or had bought them without the state of Oklalioma and 
carried them into Indian Territory in violation of law, but had sold 
them and been convicted upon a plea of guilty. He claimed he had 
bought 17 quarts of whisky for his own consumption, and so testified 
in chief. On cross-examination this was sought to be shaken by show- 
ing that he had been selling liquors constantly in his store. In view 
of this thought he was on cross-examination asked the question as to 
whether he had been so selling them, and the court overruled a suffi- 
ciently spécifie objection. Before the objection could be made he an- 
swered the question, "No, sir." It is gravely doubtful whether under 
thèse circumstances the question was not admissible. He answered the 
question favorably to himself, and there was no effort to rebut his tes- 
timony. If this were a civil case, and the witness not a party, it is 
conceded the party in whose favor he answered it could not success- 
fully assign the ruiing as error. Short v. United States, 221 Fed. 
248, 137 C. C. A. 104. In gênerai, the rules of évidence in criminal 
and civil cases are the same. United States v. Gooding, 12 Wheat. 
460, 467, 6 L. Ed. 693; Thoirpson v. Bowie, 4 Wall. 463, 472, 18 
L. Ed. 423 ; Nudd v. Burrows' Assignée, 91 U. S. 426, 438, 23 L. 
Ed. 286. In Thompson v. Bowie, supra, tlie court quoted from Ab- 
bott, Justice, with approval: 

"There is no différence * • • as to tlie rules of évidence between crimi- 
nal and civil cases; what may be received in the one may be received in the 
other, and what is rejected in the one ougbt to be rejected in the other." 

In Fitzpatrick v. United States, 178 U. S. 304, 315, 20 Sup. Ct. 
944, 948 (44 L. Ed. 1078), the court said: 

"Where an accused party walves his constitutional privilège of silence, takes 
the stand in his own behalf, and makes his own statement, it is clear that 
the prosecution bas a right to cross-examine him upon such statement with 
the same latitude as would be exercised in the case of an ordinary witness, as 
to the circumstances Connecting him with the alleged crime. While no infer- 
ence of guilt can be drawn froim his refusai to avail himself of the privilège of 
testifying, he has no right to set forth to the jury ail the facts which tend in 
his favor without laying himself open to a cross-examination upon those fact.s. 
* * * Indeed, we know of no reason why an accused person, who takes 
the stand as a witness, should not be subject to cross-examination as other 
^vitnesses are." 

In Sawyer v. United States, 202 U. S. 150, 165, 26 Sup. Ct. 575, 579 
(50 L. Ed. 972, 6 Ann. Cas. 269), the Suprême Court said : 

"It has been held in this court that a prlsoner who takes the stand In his 
own behalf waives his constitutional privilège of silence, and that the prosecu- 
tion has the right to eross-examlne him upon his évidence In chief with the 
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same latitude as would be exerclsed lu the case of an ordlnary witness, as to 
the circumstances Connecting him wlth the crime." 

See Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 
L. Ed. — . 

It is manifest that there is nothing in thèse assignments, in view of 
the clear and spécifie answers of the défendant of "No, sir." 

In argument the plaintiff in error seems to rely upon the répétition 
of thèse questions as misconduct upon the part of the government's 
counsel. We shall not hesitate in a proper case to direct a new trial 
upon misconduct of the character suggested; but no objection on this 
ground was made in the court below, and it cannot be raised hère for 
the first time, and especially in view of the doubt as to whether the 
évidence was not admissible, and of the answer of the défendant to 
the questions objected to and the failure to ofïer to rebut his answer, 
and the subject will not be further considered hère. 

[4] Passing, now, to tlie second spécification of errors, which is 
based upon the overruling of the motion to instruct the jury to return 
a verdict of not guilty, the évidence showed that on the day in ques- 
tion the défendant got upon the train of the Missouri, Oklahoma & 
Gulf Railroad at Denison, Tex., ticketed to Allen, 0kl. ; that he car- 
ried a couple of suit cases ; that he got off the train at Allen and was 
immediately arrested; the suit cases were taken to his store at Allen 
and opened; that one contained 12 quarts of whisky and the other 
10 pints of whisky. It is true the défendant testified that the two suit 
cases with which he got on the train at Denison were not the same 
two with which he got ofif at Allen ; that one of those he put on the 
train at Denison he put on for an unnamed lady and left it in her cus- 
tody ; that he bought this whisky at Tupelo, on the way from Denison 
to Allen, of a man named "Red," whose surname he understood was 
Phillips, with whom he had an arrangement to deliver the whisky 
through an intermediary of unknown name. This explanation by the 
défendant was for the jury to consider, and it evidently detennined 
that it was not true. In the absence of this évidence, there was cer- 
tainly abundance of évidence to justify a verdict for the United States, 
and we are satisfied the court had no right to assume that the de- 
fendant's évidence so overcame the évidence of the United States as 
to justify a directed verdict, 

[5] Turning, now, to the last spécification of error, we shall con- 
sider only the f ourth instruction asked : 

"You are instrueted that the défendant is presumed to be a person of good 
character." 

In Chambliss v. United States, 218 Fed. 154, 132 C. C. A. 112, the 
writer of this opinion said in eflfect that this instruction should hâve 
been given. The same court that sat in Chambliss v. United States sat 
in the case of Price v. United States, 218 Fed. 149, 132 C. C. A. 1, 
Iv. R. A. 191 5D, 1070. The latter case was decided three days after 
the Chambliss Case, and the majority of the court held that there is 
no presumption that the character of the défendant in a criminal case 
is good. The writer, in concurring in the Price Case, said: 
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"My vlews of the subject eonsldered in the foregoîng opinion are quite fully 
expressed in Chambliss v. United States of America, infra [218 Fed. 154i, 132 
C. C. A. 112, and I slmply coneur in the resuit in the foregoing opinion." 

This amounted to a dissent from the opinion in the Priée Case, and 
to that dissent I still adhère, with ail possible respect to my associâtes 
on the court. I think this case should therefore be reversed upon this 
question, but the majority of the court are still of the opinion that the 
case of Price v. United States, 218 Fed. 149, 132 C. C. A. 1, L. R. A. 
191 5D, 1070, correctly announces the law, and this point will there- 
fore hâve to be overruled. 

The case is affirmed. 



In re LASSlilROT. 

(Circuit Court of Appeals, Ninth Circuit. March 12, 1917.) 

No. 2934 

1. Courts <s=»493(3) — Fedeeal and State Coukts — ]?35iobity of Jubisdiction. 

Where plaintiff had first Instituted a suit in the state court in which 
judgment had been given to défendant, but findlngs had not yet been 
flled or judgment entered, the trial of a subséquent suit in the fédéral 
court for the same relief was properl.v postponed until after the judgment 
should be entered in the state court, and mandanius will not issue to 
compel the lower fédéral court to proreed to trial in that suit; since, 
where a state court and a (»urt of the United States may each talce ju- 
risdiction, the tribunal which first gets it holds it to the exclusion of the 
other. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1349-1332.] 

2. Courts ©=3493(3) — Fédéral anu State Courts — Pkiobity of Jdrisdiction 

— Effect of Pendinq Surr. 

The pendency of a prior suit in another Jurisdiction is not a bar to a 
suit for the same cause of action in a fédéral court, but its pendency is 
pleadable in abatement, to a second action, if the actions are in courts of 
the same state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1349-1352.] 

3. Courts <s=5>500 — Fédéral and State Courts — Priority of Jukisdiction — 

— Appointaient of Keceiveb. 

Where the state court in a suit to quiet title had appointed a reeeiver 
who was in possession of the property, the validity of that appointment 
cannot be collaterall.y attacked. nnd the [lossession of the jiroperty vests 
in the state court juri.sdiction to détermine the Issues relating thereto, and 
prevents the exercise of like jurisdiction by the fédéral court in a subsé- 
quent suit. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §S 1407, 140«.] 

Pétition by Geneviève Lasserot for writ of mandamus directed ta 
the Honorable William G. Van Fleet, Judge of the United States Dis- 
trict Court for the Northern District of California. Pétition dis- 
missed. 

On Noverober 8, 1912, Geneviève lasserot commeuced in the superior court 
of Contra Costa county. Cal., a suit against the People's Water Company to 
quiet her title to certain real estate l'rom which she alleged she had t>een 
wrongfully ejected, and to enjoin the défendant from enforcing a certain 

®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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judgment which had been rendered agalnst her in a prior action of ejeetinent. 
but in which she alleged she had not been served with process. On February 
4, 1913, the défendant answered denying the plaintlff's tltle and asserting ti- 
tle in Itself. On May 22, 1914, the case came on for trial, and on that dny 
was partly trled, and the trial was continued until May 25th. On May 25tli 
a receiver of the real estate was appolnted by consent of the parties with au- 
thority to talce possession of the real estate and to collect the rentals, who 
thereafter qualified and toolî possession. On the same day the plaintlff filed 
an amended complalnt. On August 5, 1914, the défendant filed an answer 
and a cross-complaint. On Novejiiber 12, 1915, the court set the cause for 
trial on certain Issues In the cause reserving to the plaintiff the right to a jury 
trial as to other issues. The cause was thereupon trled and subnïitted. On 
January 21, 1916, the court flled an opinion flndlng in fa^or of the défendant 
on the issues subnïitted, and judgment was entered accordlngly. On Novem- 
ber 21, 1916, the trial was resumed before the court on the rcmalning issues, 
and at the conclusion the court rend(:red an oral décision that judgment be 
entered for the défendant; but no findings were flled, and the Judgment was 
not entered. In the meantime, on May 12, 1916, the plaintiff commenced in 
the District Court of the United States for the Northern District of Califor- 
nla a similar suit agalnst the same défendant seeklng the same relief as in 
the flrst suit. On June 21, 1916, the défendant answered as before, and also 
pleaded the pendency of the prior action in the state court. On November 
22, 1916, the défendant flled in the fédéral court a motion to postpone the trial 
theretn until the final judgment in the state court should be entered. On De- 
cember 18, 1916, that nïotlon was allowed. The plaintiff in those actions 
thereafter flled in this court her pétition for mandamus to the judge of the 
District Court of the United States for the Northern District of California to 
require him to proeeed with ail convenlent speed to hear and détermine the 
suit in that court. 

Tohn L. Taugher, of San Francisco, Cal., for petitioner, 
M. R. Jones, of San Francisco, Cal., for respondent. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [11 
In brief, the case presented by the petitioner is this: The petitioner 
began her suit in the state court, and that court by its receiver took 
possession of the property in controversy. The cause proceeded to 
trial, and judgment was given to the défendant; but findings were not 
filed nor judgment entered. The petitioner now asks for mandamus 
to the District Court of the United States to compel it to go to trial on 
the same cause of suit between the same parties in an action com- 
menced in that court, after the state court had appointed its receiver 
and decided some of the issues of the case. 

The pétition for mandamus must be denied. It is the gênerai rule 
that, when suits are brought in courts of concurrent jurisdiction in- 
volving the same controversy and between the same parties, the court 
in which the suit was first instituted is entitled to the exclusive juris- 
diction to détermine the controversy. In Smith v. Mciver, 9 Wheat 
532, 6 L. Ed. 152, Chief Justice Marshall said: 

"We think the cause must be decided by the tribunal which flrst obtains 
possession of it, and that each court must respect the judgment or decree of 
the other." 

In Taylor v. Taintor, 16 Wall. 366, 370, 21 L. Ed. 287, the court 
said: 
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"Where a state court and a court of the United States may each take jurls- 
dietîon, the tribunal which flrst gets It holds it to the exclusion of the other, 
until its duty is fully performed and the jurisdictlon invoked Is exhausted." 

In Harkrader v. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 119, 43 
L. Ed. 399, the court reaffirmed the rule so expressed in Taylor v. 
Taintor. To the same effect are Westfeldt v. North Carolina Min- 
ing Co., 166 Fed. 706, 92 C. C. A. 378; Jackson v. Parkersburg & O. 
V. Ry. Co. (D. C.) 233 Fed. 784; Wolf v. District Court, 235 Fed. 

69, C. C. A. . We find nothing in McClellan v. Carland, 217 

U. S: 268, 30 Sup. Ct. 501, 54 L. Ed. 762, cited and relied upon by 
the petitioner, which modifies the rule so expressed in the cases above 
cited. The court in that case said : 

"The rule is well recognized that the pendency of an action in the stato 
court is no bar to proceedings concerning the same matter in the fédéral court 
having jurisdiction, for both the state and fédéral courts hâve certain con- 
current jurisdictlon over such controversies, and when they arise between 
citizens of différent states the fédéral jurisdiction may be invoked, and the 
cause carried to Judgm'ent, notwlthstandtng a state court may also hâve taken 
jurisdiction of the same case." 

This was said in vievv of the record, which, so far as it disclosed 
the facts, indicated that the fédéral court had acquired jurisdiction and 
the issues had been made up before the beginning of the proceeding 
in the state court, and the Suprême Court held that the fédéral court 
could not abandon this jurisdiction already properly obtained and turn 
the cause over for adjudication in the state court. 

[2] But the expressions of the court in the cases above cited do 
not mean that the pendency of a prior suit in another jurisdiction is 
a bar to a suit for the same cause of action in a fédéral court. That 
it is not a bar was decided in Stanton v. Embry, 93 U. S. 548, 23 L. 
Ed. 983; Bryar v. Campbell, 177 U. S. 649, 20 Sup. Ct. 794, 44 L. 
Ed. 926; Hunt v. N. Y. Cotton Exchange, 205 U. S. 322, 27 Sup. 
Ct. 529, SI L. Ed. 821. It is held, however, that the pendency of a 
former action between the same parties for the same cause is pleada- 
ble in abatement to a second action provided the actions be in courts 
in the same state. Insurance Co. v. Brune's Assignée, 96 U. S. 588, 
24 L. Ed. 737; Shelby v. Bacon, 10 How. 56, 13 L. Ed. 326; Foley 
V. Hartley (C. C.) 72 Fed. 570. And while it is true that if a prior 
suit does not deal with spécifie property, but is strictly in personam, 
with nothing more in view than a personal judgment, a subséquent ac- 
tion may be brought in another jurisdiction between the same par- 
ties and upon the same issues, and judgment may be obtained in either, 
the suits hère under considération are not in personam, but are quasi 
in rem. Black's Law Dictionary, 608; Freeman v. Alderson, 119 U. 
S. 187, 7 Sup. Ct. 165, 30 L. Ed. 372 ; Hill v. Henry, 66 N. J. Eq. 
150, 57 Atl. 554. 

[3] Again: The state court appointed a receiver to take possession 
of the property and collect the rents thereof. The validity of that 
appointment so made by a court which had jurisdiction of the parties 
and the subject-matter cannot be collaterally attacked. Mercantile 
Trust Co. V. Pittsburgh & W. R. Co. (C. C.) 29 Fed. 732; Gunby v. 
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Armstrong, 133 Fed. 417, 66 C.-C. A. 627. Where one court has 
taken possession of property by its process, a suit in a co-ordinate ju- 
risdiction to affect tbe same property, while it should net be dismissed, 
its prosecution should be stayed until the proceedings in the court 
which first secured jurisdiction of the property are concluded or until 
ample time for their conclusion shall hâve elapsed. The possession 
of the res vests in tlie court which first acquires jurisdiction power 
to hear and détermine the controversies relating thereto, and prevents 
the exercise of a like power by a court of co-ordinate jurisdiction. In 
Palmer v. Texas, 212 U. S. 118, 125, 29 Sup. Ct. 230, 232 [53 L. Ed. 
435], the court said: 

"The fédéral and state courts exercise jurisdiction within the same terri- 
tory, derived from and controUed by separate and distinct authority, and are 
therefore requlred, upon every princlple of justice and propriety, to respect 
the jurisdiction once acquired over property by a court of the other sover- 
elgnty. If a court of compétent jurisdiction, fédéral or state, bas taken pos- 
session of property, or by its procédure bas obtained jurisdiction over the 
same, such property Is withdrawn froin tlie jurisdiction of the courts of the 
■other authority as effectually as if the property had been entirely rcmoved 
ito the territory of another sovereignty." 

Similar décisions are Wabash Railroad v, Adelbert Collège, 208 
U. S. 38, 54, 28 Sup. Ct. 182, 52 L. Ed. 379; Farmers' Loan, etc., 
Co. V. Lake St. R. Co., 177 U. S. 57, 61, 20 Sup. Ct. 564, 44 L. Ed. 
667; Merritt v. American Steel-Barge Co., 79 Fed. 228, 24 C. C. A. 
530. 

The pétition is dismissed. 



FENTRESS COAL & COKE CO. v. ELMORE. 

^Circuit Court of Appeals, Sixth Circuit. February 16, 1917. On Motion 
for Eehearing, April 13, iai7.) 

No. 2873. 

1. Masteb and Servant iS=>276(3) — Injubies to Servant — Question fob JtrET 

— Peoximate Cause of Accident. 

In an action for injuries to a mine employé, caused by a collision be- 
tween the car on which he was rlding and a car which had become un- 
coupled from it and derailed, évidence held sufficlent to warrant the 
jury in flnding that the uncoupling of the car was the proximate cause 
of the derallment. 

[Ed. Note. — For other cases, see Slaster and Servant, Cent. Dlg. §§ 
951, 959.] 

2. Masteb and Servant <S=3278(10) — Injubies to Sebvant — Evidence — Nég- 

ligence — Defective Appliances. 

In an action for Injuries to a mine employé, évidence held sufflclent to 
warrant the jury in flnding that the coupllng hook on a car was defective, 
and had been so long enough to ralse a duty on the part of the employer 
to repalr It, though there was no direct évidence of such defect 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 964.1 

^zsFoT other cases see same topic & KEy-NUMB£]R In ail Key-Num1>ereâ Digests & Indexes 
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3. Mastek and Skrvajjt ©=52S9(22) — Injuries to Servant — Evidence — Con- 

teibutory negligence. 

In an action for injuries to a mine employé, working as bral<eman on 
the mine cars, évidence held not to show as a matter of law that plain- 
tilï was contributorlly négligent in faillng to discover a defective coupling 
hook on one of the cars. 

[Ed. Note. — For other cases, sce Master and Servant, Cent. Dig. § 1113.1 

On Motion for Rehearing. 

4. Courts <S=»280 — Jurisdiction — Prooi' — Admiited Allégations. 

Where the allégations of the déclaration, not put in issue by answer, are 
sufïiclent to show jurisdiction of the fédéral court, no proof to establish 
sueh .lurjsdiction is necessary. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818.] 

5. Eemoval of Causes <©=3SC(.3) — Diversitt of Citizensuip — Pétition— Citi- 

ZENSHip of Corporation. 

An allégation that défendant corporation was a citizen of a state 
other thiin the state of plaintiff's citizenship, residing in that state, with 
no allégation that it was organized under the laws of that state, Is In- 
sufflcient to sustaln the fédéral court's jurisdiction after removal. 

[Ed. Note. — For other cases, see Reinoval of Causes, Cent. Dig. § 171.] 

6. Removal of Causes <©=5l03 — Remand — Amendment — Amendment ht 

Plaintiïf. 

Where an action agalnst a corporation was reraoved to the fédéral 
court by défendant, but the pétition was defective for failing to allège 
that the corporation was organized under the laws of the state of whicb 
It claimed to be a citizen, which objection was raised by défendant after 
judgnient for plaintiff had been rendered, the defect may be eured by 
amendment, and the judgment. but not the verdict, will be reversed. and. 
the cause remanded, with directions to re-enter the judgment, if the plain- 
tiff amends bis déclaration and e-stablishes the organization of the cor- 
poration. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 221.]; 

In Error to the District Court of the United States for the îiîiddle- 
District of Tennessee : Edward T. Sanford, Jtidge. 

Action by Beecher Elmore against the Fentress Coal t^ Coke Com- 
pany. Judgment for the plaintrCf, and défendant brings error. Af-- 
firmed, but on motion for rehearing, affirmance set aside, judgment,. 
but not verdict, reversed, and cause remanded for détermination as te 
jurisdiction. 

W. B. IVliller, of Chattanooga, Tenn., for plaintii'f in error. 
J. F. McNutt, of Rockwood, Tenu., and J. T. Wheeler, of James- 
town, Tenn., for défendant in error. 

Before Ki\TAPPEN and DENISON, Circuit Judges, and McCALL,, 
District Judge. 

DENISON, Circuit Judge. In the court below Elmore rccovered 
a judgrnent for personal injuries received vvhile employed in defend- 
ant's mine. The case cornes hère upon the daims that there was noth- 
ing tending to show defendant's proximate negHgence and that con- 
tributory négligence conclusively appeared. 

The record indicates that the case came into the court below through. 
removal from the state court, but the removal proceedings are not 

e=3Ff)r other cases see same topic & KEY-NUMBER in ail Key-Numbered Ligests & Indexe». 



330 240 FEDERAL REPORTER 

included in the transcript, and the transcript as filed in this court does 
not show fédéral jurisdiction. Since less than the whole record is 
hère, and since ail parties hâve assumed — and still do — that there was 
jurisdiction, we feel justified in concluding that the omitted proceed- 
ings sufficiently disclosed a diverse citizenship. 

The question of négligence arises in this way: Elmore was doing, 
with référence to mine cars, the work donc by brakemen and switch- 
men upon a surface road. The mine cars were small and short, and 
were coupled together by a hook on one of them engaging with an 
eye or link, carried by a chain, on the other. Two styles of hooks 
were in use : The later style, intended for the newer and heavier type 
of cars, was heavy and strong and made of cast iron or steel ; the 
older style (in process of being supplanted, but still in considérable 
use) was of wrought iron, and of much lighter construction. In this 
st}'le the normal hook was strong enough, and was sufficiently recurved, 
so that it would hold the link upon the hook in the exigencies of use; 
but as the hook became worn and weaker it tended, in use, to pull 
out straighter, so as to hâve merely a single, right-angled bend, in 
which condition it was unsafe, because so easily disengaged from the 
link by the sliocks it naturally received. 

While Elmore was lawfully riding on the tenth car of a train of 
such mining cars, which was coasting downgrade in the mine, the car 
on which he was riding became uncoupled from the one ahead, and 
the eut of nine cars ahead ran on uncontrolled ; the last one of the 
eut was derailed, his car ran into it, and he was thrown off and hurt. 
Plaintiff's theory of négligence is that the uncoupling happened be- 
cause the hook was worn and straightened. 

[1] It is first urged that a defective hook could not hâve caused the 
injury herein, because the uncoupling of the hook and link on the rear 
of the ninth car would hâve no tendency to derail that car. This would 
seem to be true on an ordinary train, but not so as to a train of very 
short cars running away downhill, on a rough track. In such a situ- 
ation the rear car, deprived of the steadying influence of a coupled-up 
following car, would be distinctly likely to be snapped ofï the ti-ack, 
like the cracker of a whip. It cannot be denied that it was within the 
province of tlie jury to find that the uncoupling, if it occurred, was 
the proximate cause of the derailment. 

[2] It is next said that there is no évidence sufficiently tending to 
show that the uncoupling happened because of a defective hook, or 
that this particular hook was defective. There is no direct testimony 
to this effect; so the question is whether ail the facts and circum- 
stances are enough to justify a jury in concluding, as this jury did, 
that this hook was defective. When thèse facts and circumstances are 
collated, it is seen that the défendant was customarily using thèse 
hooks, which customarily became defective; that the cars of this type 
were continually being sent to the repair shop to hâve the hooks re- 
paired and rebent; that one of thèse hooks, so straightened that its 
use in that form was conceded to be négligent, was found upon one 
of the cars two or three days after the accident; that sliortly before 
the accident an employé represented to the superintendent that a group 



FENTRESS COAL & COKE CO. V. ELMOKB 331 

of thèse cars had their hooks in such condition that they ought to go 
to the sliop for repairs, and that the superintendant gave instructions 
to use them a few trips more before so doing ; and that no other rea- 
sonably probable cause for the uncoupling is suggested by the record. 
Taking ail thèse things together, we think they furnish légal justifica- 
tion for a finding of the jury that the hook on this car was sufïïciently 
defective, and had been so long enough, to hâve raised on the part of 
défendant the duty of such repair as was necessary to make it safe. 
We classify this case with our previous holdings in such cases as Fel- 
ton V. Newport, 105 Fed. 332, 44 C. C. A. 530, and Pittsburgh Co. v. 
Scherer, 205 Fed. 356, 123 C. C. A. 484, rather than with such cases 
as Smith v. I. C. R. R., 200 Fed. 553, 119 C. C. A. 33, and Richards 
V. Mulford, 236 Fed. 677, C. C. A. . 

[3] There remains the question of contributory négligence, which 
in Tennessee is still a bar to recovery by plaintiff. 

It is said that Elmore's duties were such that upon him rested the 
primary duty of inspection, that the company would know of the un- 
safe condition of such hooks only through reports made by Elmore, 
and that his négligence in not reporting the defect, but in continuing 
to use the car, directly contributed to the resuit. On the other hand, 
it is said that he had no duty of inspection to such an extent as to sup- 
plant the employer's primary duty, and that his whole work with the 
mine cars was underground and in the dark, so that he would no": 
iiaturally hâve discovered this defective hook, but would hâve learned 
of it only by chance. In this connection a controversy has arisen 
whether Elmore's work was or was not wholly underground, and 
whether, when he says that he gathered thèse cars together and helped 
make up this train "about two miles from the mouth of the mine," he 
means two miles inside the mouth or two miles outside the mouth. 
On this subject the record brought to this court is uncertain and con- 
fusing. The question of contributory négligence was submitted to 
the jury under a charge to which neither party excepted. We hâve 
examined the record with spécial référence to this phase of the case; 
and when we give due eiïect to the fact that the superintendent in 
authority over Elmore regarded the cars which were in bad condition 
in this respect as still safe for f urther use, and to the uncertainty as to 
what knowledge Elmore would naturally hâve acquired, and pay re- 
spect to the rule that the burden is on défendant to establish this dé- 
fense, we cannot say that his négligence in continuing to work around 
and with this car conclusively appears. Tennessee Co. v. Gaddy (C. 
C. A. 6) 207 Fed. 297, 299, 125 C. C. A. 41. 

It follows that the judgment must be affirmed. 

On Motion for Rehearing. 

The opinion was erroneous in stating that ail parties continued to 
assume that there was jurisdiction, and that the removal proceedings 
were not included in the transcript. It overlooked the fact that the 
removal proceedings had been added by a supplemental transcript, and 
that plaintiff in error's brief challenged the jurisdiction of the court 
below. That subject must theref ore be considered. 
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Plaintiff's déclaration in the state court said nothing on the snbjeci 
of the résidence or citizenship of either party; it did allège that de- 
fendant was "a body politic and corporate." Defendant's removal pé- 
tition alleged that, both at the time of commencing suit and filing of 
removal pétition, the plaintiff was a citizen of Tennessee, and the de- 
fendant was "a citizen of the state of Pennsylvania and of no other 
State, residing in the city of Philadelphia, in said state." 

The answer, later filed, tendered no issue upon the claim of tlie 
déclaration that défendant was a body politic and corporate; and, in- 
deed, the form of the pétition for removal is an implied admission of 
defendant's corporate character. 

[4] If the facts thus established by the pleadings, and not requir- 
ing proof, were sufficient to show jurisdiction, it would not be ma- 
terial that there was no oroof. See note 2, Chicago Ry. Co. v. Stephens 
(C. C. A. 6) 218 Fed. 535, 539, 134 C. C. A. 263. 

[5] However, the pleadings contain no allégation, and the record 
brought to this court contains no proof, that the défendant corporatioi. 
was organized under the laws of Feimsylvania, and this has been 
held to be a fatal defect. Lafayette Co. v. French, 59 U. S. 
(18 How.) 404, 405, 15 L- Ed. 451; Chicacro Rv. Co. v. Stephens, 
supra, 218 Fed. at page 539, 134 C. C. A. 263. 

This case is like La Belle Co. v. Stricklin (C. C. A. 6) 218 Fed. 529, 
533, 134 C. C. A. 257, 261, in that the defect pointed out is of a high- 
ly artificial character, and (for it is not to be supposed that défendant 
intended a trick) consists in an accidentai omission or mistake by 
défendant in its pétition for removal. Except that in the La Belle 
Case plaintiff would hâve lost three years, if the case had been sent 
back to the state court, while in the présent case in that event plain- 
tiff will lose six years, the following quotation from what is said in 
the La Belle Case is applicable hère : 

"That, for such defect, the judgnient which lias lieen recovered sliOTild l:>' 
reversed and the case remanded to the state court, nmst always bo iiiil';)i'tii- 
oate; but that, in the présent case, Stricklin, al'ter commencing hU sinl in 
the proper court, after havlng been taken agaiust his will Into the t"<'<lfiiil 
court, spent a year in rcaching trial, gone through the trial, and rccovpr;-!! a 
Judgnient for an amount whlch svaa certauily not excessive, if his story was 
true, and then having lost two years more in getting the case to its i)i'eseiif, 
position— that after ail this, and after continuai acquiesccnce in the .inrisdic- 
tlon of the fédéral court, and vvithout any affirmative roason to d<uibt thnt 
the facts existed which gave the jurisdiction, he sliould be sent back to be^'iu 
• over again, because the other side niade an imperfect allégation, is a resulc 
»aot to be reached, unless imperatively required by settled rules." 

There are several matters, which perhaps might serve to dis- 
tinguish the présent case from the strict rule of Lafayette v. French. 
We observe that the pétition for removal in the présent case allèges 
not only that défendant is a citizen of Pennsylvania, but that it is not 
a citizen of any other state, thus removing the contingency that it 
might hâve been organized also under the laws of Tennessee. We ob- 
serve further that while the présent bill of exceptions states that it 
contains ail the évidence, yet since the présent practice requires the 
testimony to be in narrative form, and forbids the insertion in the 
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bill of exceptions of any évidence not bearing upon the assignments 
of error, which must be présentée! to the District Judge when he set- 
tles the bill, and since the présent assignments of error made no men- 
tion of this subject. the parties and the District Judge might well hâve 
omitted from the bill of exceptions ail proof given on the trial per- 
taining to the subject of diverse citizenship; and there would be dis- 
tinctly better ground than there used to be for presuming that the 
necessai-y proof was in fact given. 

[6] However, we think it not necessary to pass upon thèse possible 
distinctions, but regard it as the better practice to follow the rule which 
was approved by this court in Toledo Traction Co. v. Cameron, 137 
Fed. 48, 54, 69 C. C. A. 28, and applied in Chicago Ry. Co. v. Stephens, 
supra, 218 Fed, 547, 134 C. C. A. 263, and practically approved by 
the Suprême Court in Mexican Ry. v. Duthie, 189 U. S. 76, 23 Sup. 
Ct. 610, 47 !.. Ed. 715. See, also, McEldowney v. Gard (D. C.) 193 
Fed. 475, 483, The defect in the record is capable of being cured by 
amendment, in spite of the fact that the case came into the court be- 
low by removal from a state court. L,a Belle Co. v. Stricklin, supra, 
218 Fed. 533, 534, 134 C. C. A. 257; Rife v. Lumber Underwriters 
(C. C. A. 6) 204 Fed. 34, 36, 122 C. C. A. 346. 

The application for rehearing also points out that the opinion in- 
accurately stated certain détails of the injury; but we find no error 
material to the resuit. 

On its merits the application is denied. The order of affirmance will 
be set aside, and the jadgment below, but not the verdict, is reversed, 
without costs of this court to either party; and the case will be re- 
manded for determining the question of jurisdiction. If, in manner 
to be determined by the court below, plaintiff shall properly amend 
his déclaration and establish the necessary diverse citizenship existing 
when tlie suit was commenced and when the removal was made the 
judgment will be re-entered ; if jurisdiction be not thus shown the case 
will be remanded to the state court.'' 



haïr et al. t. UNITED STATES. 

(Cîircuit Court of Appeals, Seventh Circuit. February 6, 1917.) 

Ko. 2281. 

1. PosT Office ©=49 — Offenses — Scuemes ïo Defraud — Evidence — Admissi- 

BILTIY. 

An indictment chargltig défendants witli using the mails In the exécu- 
tion of an alleged scheme and artiflcij to defraud, after alleging their 
establishment of agencies for the sale of flre extlnguishers, averred the 
falsity of défendants' représentations that the fire extinguisher tubes were 
worth the $2 paid for them by agents and would readily sell at an ad- 
vance, as well as représentations that the extlnguishers would easily put 
out ail kinds of fires. The article was made by a secret process. Beld 
that, in such case, the efflciency of the extinguisher was in issue, inde- 
pendent of its bearing on its value and salability, though obviously alïect- 

' This caso had been removed Irom the state court before the passage of the Act o( 
March 3, 1915 {section 274c, Judicial Code [Comp, St. 1918, § 1251c]), la view of the con- 
clusions reached by the opinion, it is unnecessary to consider whether that statu te reach- 
es this case. 
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Ing those questions ; hence évidence that the extinguisher was practicable 
and put out Ares was admissible. 

[Ed. Note.— For other cases, see Post Office, C«nt. Dlg. §§ 84-86.] 

2. Post Office <S=549 — Offknses — Schemes to Defraud — Evidence— Admis- 

sibility. 

In such case, as the essence of the crlniinnl scheme was the intent to 
defraud, letters to défendants statlng the eflicacy of the extinguisher were 
properly admissible on the question of good faîth. 

[Ed. Note.— For other cases, see Post Ofllce, Cent. Dig. §§ 84-S6.] 

3. Post Office <S=>40— Tbial — Evidence. 

In such case, where the government introdueed expert testimony that 
the extinguishers Vifould only once in a while put out a flre well started, 
such letters cannot be excluded on the ground that the government con- 
ceded the extinguishers were efHcacious for puttlng out Incipient liies. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86.] 

4. Ckiminal Law <S=3ll70(l) — Appeal — Hakmless Error. 

In such case, where the court Informed défendants' counsel that tHe 
concession of the governnient was something that he eould comment on 
in hls reply to the Jury, and the government's attorney in concedlng that 
the extinguishers were efficaclous as to incipient fires compared them to a 
bucket of water, the exclusion of évidence of such letters was prejudl- 
C'ial ; the entire record not so plalnly establlshing défendants' guilt that 
It must be assumed they would hâve been convlcted though the évidence 
was received. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dig. §§ 3145, 3149- 
3152.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Josiah T. Hair and another were convicted for use of the mails 
in the exécution of a scheme and artifice to defraud, and they brifig 
error. Reversed and remanded. 

Défendants (plalntifCs In error) were each sentenced to tliree months' im- 
prisonment and to pay a fine of $2,500 upon conviction for use of the mails in 
exécution of an alleged scheme and artifice to defraud. They were the own- 
ers and managers of a corporation known as Liberty Association, having its 
principal office at Chicago, engaged in maklng and selllng fire extlnguishing 
appliances, malnly dry chemical fire extinguishers. Défendant Josiah T. Haïr, 
about 1899, devised a dry chemical flre extinguisher, and began Its manu- 
facture and sale. About 1903 défendant Burchard Hair, his son, became In- 
terested with hlm. They produced a dry chemical compound in powder form, 
about three pounds of which, placed In a long métal tube, consMtuted the dry 
extinguisher, to be hung or placed at convenlent places in huiidings, and In 
case of fire to be used by pulllng the cap from the tube and tlirowing the 
powder as nearly as possible at the seat of the flre. The product had merlt 
not only for puttlng out the fires, but In preserving indefinitely Its powder form 
— caking or solidifying in the tube manlfestly destroying its f urther usefulness. 
Maklng and selling such product, and handling other fire extingulshing appli- 
ances, continued to be the business of the corporation, the sale of the product 
being made malnly through canvassers and agents. 

In 1909 défendants conceived the plan of marketing the product througn. 
establishlng agencies ; the agent to purchase and pay for on agreed quantity of 
the tubes at $2 per tube, and to sell them at $3. Advertlsements were in- 
serted in newspapers statlng in substance that agents were wanted In an 
established business to handle an easy selllng article, and that a good salary 
would be paid, together with comiulsslons and expenses, and stating tbat the 
appllcant would hâve to invest from $500 to $1.000. In this manner, and 

^;:r>For other cases see saine topic & KEY-NURIBER In aU Key-Kumbered Digests & Indexes 
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through sollcitors who were sent out to place agencles, durlng the years 1909, 
and 1910, about 80 of such agents were sccured, most of whom paid to the 
Company sums from $100 to $1,000 cach, receivlng goods to represent the 
amount so pald at agreed priées, and entering into contracts in writing with 
the défendants' company like those set out in the Indictment and shown in 
evidenc-e, the salient provisions of which are that the corporation engages the 
gênerai sales agent to conduct the business of the corporation in the prescribed 
locality for the time fixed, at a stated monthly sahiry and 5 per cent, com- 
mission on sales in considération of the agent's performance and fulfillment 
of his part of the agreement; the corporation to pay for rent of office, statlon- 
ery, circulars, and the like; to Instnict the agent in the merits and use of 
the dry extinguisher, and other materials and apparatus the corporation manu- 
factures or deals in ; to sel! to agent the dry extinguishers at $24, cash per 
doz. and at expiration of terra and fulfillment of the agreement to repurchase 
from agent at price chargea, such as remaln on his hands; the agent to de- 
vote ail his time and efforts to the business, and to carry a stock of the ex- 
tinguishers of not less than a stipulated amount at said price; to make week- 
ly and monthly reports to the corporation ; to make sales of an average stated 
monthly amount as the minimum of business to fulfîU the agent's contract ; 
coiporation reserves right to cancel contract at end of six months If sales are 
belov? the minimum, and. In case of such canœllation, to repurcha,se stock 
on hand at prices charged : at end of each month agent shall deduct from 
nioney collected his own rémunération, commission, and authorized expensos, 
and remit balance to company, which shall replace stock sold by agent, and, 
in case the minimum business required shall not be sufficient to pay the ex- 
penses of the office and eost of replacing stock, the corporation will each month 
make good the deficlency. In tlie procurement of the contracts, and the pay- 
nient of the monoy which was paid by the agents to the company, the mails 
were eroployed as stated In the indictment. 

The alleged false and fraudulent représentations of défendants are, briefly, 
that the corporation wonld employ the agent at a salary of from >$7.'> to $1"0 
per month and commissions and expenses ; would make the Intended victim 
sales manager for a specified territory ; that the corporation would at any 
time repurchase from the agent any stock at the price lie paid for same; thHt 
the extinguishers would readily sell at $3 each ; and that at such price Iho 
agent could make the minimum sales required ; that the agent would be paid 
by the company the agreed salary and expenses regardless of the amount of 
his sales; that the extinguishers would instantly destroy ail kinds of fires. 
and were approved by the National Roard of Flre Underwriters and chiefs — 
whereas, in fact, none of such représentations were true. Further facts are 
stated in the opinion. 

Amos W. Marston, of Chicago, 111., for plaintifFs in error. 
Charles F. Clyne and H. R. Harris, Jr., both of Chicago, III., for 
the United States. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
Varions of the numerous assignments of error involve rulings of ihe 
court excluding from the évidence testimony of certain witncsses, and 
many admittedly genuine letters, ail tending to establish the merit and 
the efficiency of thèse dry chemical extinguishers, and their capability 
of extinguishing fires of varions kinds, and bearing on the state of 
niind of défendants in making the alleged fraudulent représentations. 

[1] The défendants were charged with falsely representing that the 
product was worth what the agents paid for it, viz. $2 per tube, and 
that it would readily sell at $3, and that it would easily extinguish ail 
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kinds of fires however fierce and savage, when în fact the indictiiient 
charges the praduct was not worth to exceed $1 pei- tube and would 
not readily sell at $3 and would not put eut fierce or savage fires. 
The article was made by a secret process, and even if the évidence re- 
vealed its ingrédients, which it does not, its commercial vaine would 
not be determinable alone from the actual cost of such ingrédients 
plus cost of manufacture. Its utility would be an important élément 
bearing on its money value as a manufactured article. If useless and 
inefifective, it would doubtless be worth commercially less than the 
cost of the ingrédients, since by thus conipounding them into a useless 
product the original value of the ingrédients would be impaired, if not 
wholly lost. If, on the other hand, the product was highly efficient, 
this fact would tend strongly to hâve an opposite efifect on its money 
value. Evidence of efficiency was compétent as bearing on the value, 
desirability, and salability of the product. Under this charge of fraud- 
ulently representing the product to be capable of instantly extinguLsh- 
ing ail kinds of fires, however fierce and savage, at least one of the 
government's witnesses (Zieman) testified that in his experiments only 
once in a while could he put out a fire, and that he had complained 
that the powder would not work. The efficiency of the product to 
put out fires was an issue, independent of its bearing on the value 
and salability, on which évidence of witnesses as to their expérience 
with it, and as to the character and kind of fires which it would ex- 
tinguish, was clearly admissible. 

[2, 3] Of the essence of any such alleged criminal scheme or artifice 
is the intent to defraud. If this be wanting, there is no such scheme 
or artifice, and no crime. Letters of the nature of those which were 
excluded, coming to the attention of the défendants before the time 
of the alleged offense, and reasonably capable of inducing or con- 
firming or strengthening faith in the excellence and efficiency of the 
product, are admissible under such charge, on the question whether 
the représentations charged and proved were made in good faith or 
with intent to defraud. Hibbard v. United States, 172 Fed. 66, 96 
C. C. A. 554, 18 Ann. Cas. 1040; Harrison v. United States, 203 
Fed. 662, 119 C. C. A. 78; Gonld et al. v. United States, 209 Fed. 
730, 125 C. C. A. 454; Patterson v. United States, 222 Fed. 599, 138 
C. C. A. 123. Indeed, the admissibility of évidence such as that ex- 
cluded is not seriously controverted on behalf of the governr!-ient, but 
it is earnestly insisted that on the trial the government conceded that 
thèse dry extinguishers were efficient to put out fires, and that there- 
fore there was no error in ruling out this évidence ; and that in any 
event in view of such concession by the government, together with the 
fact that some évidence was admitted to like effect as that which was 
excluded, no possible harm came to défendants through the exclu- 
sion. 

Charged with willfully and fraudulently misrepresenting the effi- 
ciency and the value and salability of the product, and at least one 
witness for the government having testified in support of that charge, 
it was the right of the défendants to hâve their évidence in exculpation 
fully adduced before the jury, and they should not hâve been required 
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in lieu of such right to accept the concession of the district attorney 
on a proposition so material and important to the défense. 

[4] This is particularly true in view of the fact that the conces- 
sion of the government does not appear to be as broad as the charge 
or the évidence thereunder. The indictment alleged a deliberate and 
fraudulent misrepresentation as to efficiency and value and salability, 
and charged that the product "would not instantly destroy by scientifi- 
cally smothering ail kinds of fires no matter liow fierce or savage, and 
that the said fire extinguishers were not capable of extinguishing tierce 
and savage fires." The concession of the government was not formai, 
but appeared in various coUoquies between counsel themselves or with 
the court, occurring at différent times during the long trial. In most 
instances the concession is qualified by the word "incipient," and thuE 
limited the conceded efficiency of the extinguisher to putting out in- 
cipient fires. The concession did not go to the extent of its putting 
out "ail kinds of fires no matter how fierce or savage." On the argu- 
ment to the jury counsel for the government undertook to minimizé the 
concession by saying "the government admits that thèse extinguishers 
are good for incipient fires just as a bucket of water would be to 
smother fiâmes," and on objection by défendants' counsel the court 
said: 

"This is merely something that you can comment oa In your reply. • * * 
It has been admltted by the government that this Is a perfectly efficient pow- 
der for putting out incipient fires, and I hâve already instructed the jury." 

If the concession was such that counsel could properly argue that 
the extinguisher had no greater merit than a bucket of water in put- 
ting out fires, évidence of capability far beyond that was proper and 
material, and its exclusion erroneous. This indefiniteness and uncer- 
tainty of the extent of the concession but emphasizes the impropriety 
of excluding the ofïered évidence. 

Nor can we conclude that through the exclusion of the évidence 
no substantial harm came to défendants. Where from examination 
of the entire record the guilt of the accused is so plainly apparent 
that, even with the rejected évidence admitted, the resuit could not 
hâve been otherwise, the error in rejecting the évidence might be con- 
sidered harmless, and not sufficient ground for reversai. But such 
examination of the record hère does not satisfy us that the guilt of the 
défendants is so plainly apparent that, had the improperly excluded 
évidence been before the jury, a différent resuit might not hâve been 
reached. 

For the error indicated, the judgment is reversed, and the cause re- 
manded, with direction to grant a new trial. 
240 F.— 22 
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In re VALEXDIA CONDENSED MILK CO. 

NATIONAL BANK OF LA CROSSE v. WARNER. 

(Circuit Court oî Appeals, Seventh Circuit February 8, 1917.) 

No. 2409. 

1. Corporations <S=»474 — Bonds — Considération— Pledge foe Loan. 

Bonds of a corporation, pledged by it as collatéral securlty for a loan 
equal to the par value of the bonds, are issued for more than 7.5 per cent. 
of tlielr face value, so as not to be void under St. Wis. 1915, § 1753, provid- 
Ing that no corporation sliall issue any bonds, except for raoney or labor 
or property, estimated at its true money value, equal to 75 per cent, of 
the par value thereof. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dlg. § 1854.] 

2. CoEPOKATiONs <S=»474 — Bonds — Considbeation— Pledge>— Poweb of Sale. 

The fact that a pledge of corporate bonds to a bank as securlty for a 
loan to the corporation equal to the face value of the bonds authorlzed the 
•bank to sell the bonds, vi^ithout expressly stipulating that they should not 
be sold for less than 75 per cent of thelr face value, does not make the 
bonds void under St. Wis. 1915, § 1753, forbldding a corporation to Issue 
bonds for less than 75 per cent, of the par value thereof, though none of 
the bonds were returned when paym'ents were made on the loan, where 
the bank made no attempt to take advantage of Its possession of the bonds 
before the bankruptcy of the corporation, and thereafter offered to return 
to the trustée ail except an amount which at 75 per cent, of their par value 
equaled the amount still due on the loan, since it wlU not be presumed 
that the bank intended to violate the lavy, and an agreement to deal wlth 
the bonds in a légal manner wiil be implied. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1854.] 

Appeals from the District Court of the United States for the West- 
ern District of Wisconsin; Ferdinand A. Geiger, Judge. 

In the matter of the Valecia Condensed Milk Company, bankrupt. 
From a judgment of the District Court (233 Fed. 173), holding, on pé- 
tition of Paul S. Warner, as trustée, that certain bonds issued by the 
bankrupt and held by National Bank of La Crosse were void, the Bank 
Appeals. Reversed, with directions. 

See, also, 237 Fed. 136. 

The above cause is brought hère both by appeal and by pétition to review 
and revise, and is submitted upon the record on appeal, from vi^hich It appeai-s 
that the bankrupt, the Valecia Condensed Mllk Company, being désirons of 
securlng a loan of $15,000 from the National Bank of I-a Crosse, termed appel- 
lant herein, made application to said bank through one Montagne, a dlrector of 
the bank, to that end, offering as securlty its two promissory notes, for $7,500 
eaeh, together wlth $15,000 par value of bonds, and to assign Invoices of milk 
sufflcient to take care of the notes by maturlty. The bank, having required 
and reireived the Indorsement of Montagne on said notes in addition to the se- 
curlty tendered, made the loan. As securlty for one of said notes, indorsed by 
said ilontague as aforesaid, said bonds to the amount of $10,000 par value, 
secured upon the banknipt's Reedsburg plant vFere delivered to the bank, to- 
gether with certain invoices of milk, which latter when paid were to be cred- 
ited thereon. ïhe transfer of the bonds as collatéral was accompanied by the 
usual instrument in writing, authorizing sale in case of failure to pay the 
note at maturlty, wlthout any expressed provision that the bonds be not sold 
for less than 75 per cent, of their face value. As securlty for the other $7,500 
note so indorsed, there was In like manner delivered to said bank $5,000 in 

®=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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par value of said bonds, together with certain mllk Invoices, with llke unqual- 
ifled povver of sale. 

The transactions thereafter were such tliat the flrst deseribed note was fully 
paid out of tlie proceeds of the milk invoices, and the other note reduced to 
$5,032.45 and interest at the tlme of the trial, from the balance of the available 
milk invoices. The bonds were not tumed back pro rata, but held by the bank, 
without any request for their retum having been made by the banknipt. The 
notes nforesaid were executed and delivered on Deceinber 28, 1914. The 
Valecia Condensed Milk Com'pany was dedared a bankrupt on April 16, 1915, 
upon pétition fiied March 27, lôis. On January 21, 1916, the aiipellant filed 
its pétition with the trustée in bankruptcy, setting out the amount of its claim 
against the bankrupt, the possession by it of $16,000 of sald Reedsburg bonds, 
the balance of $5,758.38 remaining due on .said loan, the faet that sald bonds 
were issued and tranferred to It for more than 75 per cent, of their par value, 
that sald bonds were a valid prior lien upon said Reedsburg property, that 
they should be so treated at any sale of sald plant, and giving the numl)ers 
and dénominations thereof. 

Thereafter the trustée in bankruptcy, on January 21, 1916, answered sald 
pétition, denying the validlty of the said bonds and the lien thereof, and 
eharging that tJhe same were issued in violation of section 1753 of the Wiscon- 
sin Statutes, and eharging that the same were void. On the same day the appel- 
lant flled its amended pétition, tendering the Iwnds it held in excess of a sufli- 
cient amouut at 75 per cent, of their par value to cover the balance of the 
bankrupt's indehtedness on said remaining note, and eharging that said bonds 
were orlginally issued to it at their full par value, and that it became the 
hona fîde holder thereof, without any notice of any unauthorized or irregular 
issue, or Invalidity thereof. By Exhibit A to said amended pétition, being a 
copy of a statemfent delivered to appellee on al>out September 23, 1915, appel- 
lant sets up its willingness to aceept said bonds at not less than 75 per cent, of 
their face value in payment of the amount remaining due upon said note, viz., 
$5,080.75, and delivered to the trustée, appellee herein, the balance thereof, and 
asserta that it never bas attempted and never will attempt to sell or deal with 
said bonds at less than 75 per cent, of their par value. This statement, as 
well as the tender of the surplus of said bonds, was renewed on the trial. It 
appears from the record that each of said notes contained provision that the 
collatéral aforesald stood as or was security "for this or any other liabilities" 
of the bankrupt to the bank. 

On October 15, 1915, the référée on pétition of the trustée entered an order 
requiring appellaut to show cause why the sald twnds should not he declared 
vold and why the same should not be delivered to the trustée. On January 21, 
1916, appellant flled its answer to said rule, denying that said bonds were is- 
sued for less than 75 per cent, of their par value, or that the same are now 
so held. The answer also states that the said $15,000 so loaned to bankrupt by 
appellant was used by the banknipt in paylng its obligations, and makes its 
said amended pétition a part of its answer. The référée held that the said 
bonds were void, as issued contrary to tlie statute, and that they be surrender- 
ed to the trustée, and that the same be eanceled as existing obligations of the 
bankrupt. On revlew the District Court afflrmed the judgment of tJie référée. 

For error, it is assigned, in substance: (1) That the court held that said 
bonds were issued contrary to the provisions of tlie Wisconsin Statutes. (2) 
That the court held that said bonds were void, notwithstanding the subséquent 
otfer to release ail of said bonds save so much as would at 75 per cent, of their 
face value constitute security equal to the balance of the claim remaining un- 
pald. (3) That the court held that section 1753 of the Wisconsin Statutes had 
not been repealed by the Negotiable Instmnient I^w (I^aws Wis. 1899, e. 356) 
so called. (4) That the court erred in declaring said bonds void without re- 
quiring payment of the suui for whleh they were pledged. 

Frank Winter, of La Crosse, Wis., for appellant. 
John B. Sanborn, of Madison, Wis., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Section 1753 of the Wisconsin Statutes reads as follows, viz. : 

"No corporation shall Issue any stock or certiflcate of stock exeept lu con- 
sidération of money or labor or property estimated at Its tr-ue money value, 
actually received by it, equal to the par value thereof, nor any bonds or other 
évidences of Indebtedness exeept for money or for labor or property estimat- 
eû at its true money value, actually recelved by it, equal to seventy-flve per 
cent, of the par value thereof, and ail stocks and bonds issued contrary to the 
provisions of law and ail fictitious inerease of the capital stock of any cor- 
poration shall be void." 

If the bonds in question were issued at ail, it must hâve been at the 
tinie they were delivered to appellant as security for the $15,000 loan. 
It was held by the court in Pfister v. Ry. Co., 83 Wis. 86, 53 N. W. 27, 
that "when a corporation puts its bonds beyond its control by hypothe- 
cating them as security for loans, or for any other purpose, or in any 
other manner, it issues them, within tlie meaning and intention of the 
statute." That case further holds that if the bonds are so hypothecated, 
without stipulating "that they shall be accounted for at not less than 
seventy-five cents on the dollar of their par value, it violâtes the stat- 
ute, and the bonds thus issued are void." That the bonds in question 
were issued in the statutory sensé seems to hâve been conceded in the 
présent case. That being so, and $15,000 of bonds having been hypoth- 
ecated as security for the payment of the $15,000 loan, there seems to 
be little room for the proposition that the bonds were issued for a con- 
sidération less than 75 per cent, of their face. 

[2] The basic contention hère seems to be that there was at the time 
of the issue and delivery of the bonds, no stipulation requiring the 
appellant to account for the same at not less than 75 per cent, of their 
face value. It is manifest that the bonds were not taken with any 
intention of defeating the rights of the bankrupt under section 1753. 
The président of appellant refused to make the loan on the strength 
of the bonds, and required tlie director who was negotiating the loan 
to guarantee the same, which the latter, having full confidence in the 
bonds, readily did. Again, the bonds were hypothecated at their par 
value. This action serves to strengthen the claim that the bonds were 
hypothecated with the requirement of the statute in view. The appel- 
lant was a banker engaged in the making of loans, and as such must be 
presumed to hâve been familiar with what was necessary in protecting 
itself in such a situation. The statute had been before the courts on 
numerous prior occasions so prominently that to présume ignorance or 
willful conduct on the part of the bank challenges one's credulity. 
The statute says nothing about the taking of a stipulation from the 
pledgee or purchaser agreeing to account for the collatéral bonds at not 
less than 75 per cent, of their par value. Nor does the Wisconsin court 
require that a stipulation of that character be reduced to writing or 
specifically declared. In our judgment the facts suffice to raise the im- 
plication of an agreement that the bonds should be so dealt with as 
would make them valid securities ; that is, that if sold they must be ac- 
counted for at not less than 75 per cent, of their face value. This con- 
struction was placed by us on a similar state of facts in First Savings & 
Trust Co. v. Waukesha Canning Co., 211 Fed. 927, 128 C. C. A. 305; 
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and by the Circuit Court of Appeals for the Second Circuit in In re 
Waterloo Organ Company, 134 Fed. 345, 67 C. C. A. 327. It is but 
confirmed by the fact that the bank never parted with or tried to dis- 
pose of any part of said bonds contrary to the statute; that, so far 
as the record discloses, it gave no thought to its possession of the 
bonds until after bankruptcy was instituted ; that the bankrupt does 
net appear to hâve made any inquiry as to the surplus of bonds the 
bank held ; and that even after the note was due, when the bankrupt 
failed to place milk invoices with it as agreed on, there seems to hâve 
been no suggestion that the bonds would be resorted to. The whole 
situation seems to indicate a condition of friendliness for the bank- 
rupt which precludes any suspicion of an intention to take any advan- 
tage of its possession of the bonds. 

We theref ore hold that the bonds in question were issued in f ull com- 
pliance with the terms of said section 1753 and are valid in the hands 
of the bank, at least to the amount of the balance due upon said $15,- 
000 loan, estimated at not less than 75 per cent, of their par value. 
This being so, it becomes unnecessary to pass upon the other matters 
raised in the record and briefs of counsel. 

The judgment of the District Court is reversed, with direction lo 
proceed further in accordance herewith. 



CHIN HUXG V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. February 8, 1917.) 

Nos. 2427-2430. 

1. Aliens i®=>.32(12) — Dxci.xisioN of Chinese — Déportation Proceedings — 

Evidence. 

In proceedings for the déportation of Chinese persons, under Chinese 
Exclusion Aet May 5, 1802, c. 60, § 3, 27 Stat. 25 (Comt). St. 1913, § 4317), 
providing that Chinese persons arrested under the act must establish 
their right to remain in the country by affirmative proof to the satisfac- 
tion of the justice, judge, or coiumissioner, judgment of the commissioner 
and of the District Court, ordering déportation, held not so clearly against 
the évidence adduced by the Chinese as to their right to remaiu as to 
warrant reversai thereof. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95.] 

2. Aliens <S=a32(12) — Exclusion of Chinese — Déportation Pboceedinqs — 

ReVIBW FiNDINGS BY CoMMISSIONER AND COTJRT. 

Where the commissioner, who heard the testimony and savv the witness- 
es, and the District Court, vpere both dissatisfled with the testimony of 
the Chinese person, whose right to remain in the country was questioned, 
and of his Chinese witnesses. their judgments for déportation will not be 
reversed on appeal, though the facts testiiied to established a right to re- 
main. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 95.] 

Appeals from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Four separate déportation proceedings by the United States against 
Chin Hung, against Young Sing Hong, against Yuen Yuen, and against 

®=>For other cases see same topic & KEV-NUMBER in ail Key-Numbered Digests & ludexes 
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Young Toy. From orders of the District Court for déportation of tlie 
défendants, they appeal. Affirmed. 

Benjamin C. Bachrach, of Chicago, 111., for appellants. 
Charles F. Clyne and Benjamin P. Epstein, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge. Thèse are four separate appeals from 
orders of déportation. Only one question is presented to us in the four 
cases, viz. : Were the judgments of the commissioner and the district 
court, ordering the appellants, Chinese laborers, to be deported, clearly 
against the évidence adduced by them to show that they were entitled to 
reinain in this country? 

Section 3 of the Chinese Exclusion Act (27 Stat. 25, Comp. St. 190L 
p. 1320) provides that Chinese persons arrested under the provisions of 
the act must establish their right to remain in the United States by af- 
firmative proof, to the satisfaction of a justice, judge, or commissioner. 

[ 1 ] The appellant Chin Hung, according to the testimony produced 
by him, was born in China and came to the United States when he was- 
5 years old. He did not register under the Act Nov. 3, 1893, c. 14, 28 
Stat. 7. He was about 15 years of âge when by said act ail Chinese 
laborers lawfully in the United States were required to register. He 
bases his right to remain hère upon his claimed status as the minor 
son of a regularly domiciled Chinese merchant in San Francisco at the 
time fixed for registration under said act. Whether his father resided 
in the United States at that time seems to be a question of considérable 
doubt. In his examination by an immigrant inspector upon his arrest, 
appellant gave the time of his father's permanent return to China as of 
a date 3 or 4 years prior to the time for registration. He seems to hâve 
been positive of the date of his father's departure, since he repeated it 
three times in the course of his examination. Before the commissioner, 
however, where he was represented by counsel, he repudiated his for- 
mer statements in that respect and claimed that his father returned to 
China several years after the time for registration. He produced two 
Chinese witnesses to corroborate his testimony. Neither of them was 
in San Francisco during the period of registration. One was living 
in Philadelphia arid the other in Chicago. One of them testified 
that he went to San Francisco in the year following the period of 
registration and saw appellant's father there, and the other testified that 
he went to San Francisco 2 or 3 years later and the father was then in 
China. 

The other three appellants, Young Sing Hong, Yuen Yuen, and 
Young Toy, claim to hâve been born in the United States. 

Young Sing Hong testified that he did not know where he was born, 
whether in China or the United States ; that his father died when ap- 
pellant was 10 years old ; that he remembered none of the incidents of 
his life up to the time he was 12 years old; that after his arrest he 
met two friends who told him that they knew him and had known his 
father. They were produced as witnesses at the hearing before the 
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commissioner. They testified that they had known appellant's father 
in Portland, Or., and that appellant was bom there. 

Appellant Yuen Yuen on his arrest and examination by an immi- 
grant inspecter answered ail questions as to his âge, place of birth, 
names of parents, etc., by "I don't know," or "I don't remember." At 
the hearing before the commissioner he stated that he refused to give 
information to the inspecter, upon the advice of a friend. He then tes- 
tified that he was 19 years old and that he was born in San Francisco, 
at 28 Washington alley ; that his father returned to China shortly af ter 
the San Francisco earthquake ; that his father died a f ew months af ter 
the earthquake; that he, appellant, lived in Oakland, Cal., for 3 or 4 
months after the earthquake and then his father sent him, at the âge of 
9 years, to Chicago with an uncle in order that he niight find work, and 
that he has lived in Chicago ever since. 

Two Chinese witnesses appeared in appellant Yuen's behalf. Lee 
Bong testified that he conducted a boarding house in San Francisco up 
nntil the time of the earthquake and purchased provisions from the 
store of appellant's father; that "his father told me about the boy"; 
that he attended the "birth f east" ; that he saw appellant f requently in 
San Francisco until he was 8 or 9 years old ; that he next saw him in 
Chicago at the âge of 19 years ; that he did not recognize appellant un- 
til the latter first recognized witness and that he was able to say that 
appellant was the same boy he knew at San Francisco ; that witness 
had been in Chicago only about 6 months at the time of the trial ; that 
he had been looking around for a place in which to open a restaurant 
during this time and had not worked at anything else nor found a suit- 
able place for a restaurant; that he knew nothing concerning appel- 
lant's occupation, place of résidence, etc., in Chicago, but was familiar 
with the détails of his life in San Francisco — the street number where 
he was born, etc., but was unable to give the street on which was locat- 
€d the cigar store in which he himself had worked for 10 years. He 
f urther testified that he had lived in San Francisco continuously from 
the time he arrived there until he came to Chicago. In the certificate ot 
registration produced by him his occupation was given as that of a 
f armer, and his résidence San José. He then stated that he had worked 
on a f arm for about a year. 

Yee See testified that he worked in a laundry in San Francisco and 
bought provisions from the store of appellant's father ; that he saw the 
father carrying appellant in his arms when a baby and the father told 
witness it was his boy ; that he saw appellant f requently in his father's 
store until 7 or 8 years of âge ; that 8 or 9 years later when witness 
came to Chicago appellant met him and recognized him and called him 
by name and that he then recognized appellant. 

Appellant Young Toy testified before an immigrant inspecter that 
he was 28 years old and was born in San Francisco ; that his mother 
died there when he was 2 years old, his father a year later; that he 
never went to school at San Francisco; that he was cared for by rela- 
tives until 14 years of âge when he left, after the San Francisco fire, 
and came to Chicago where he has been living ever since ; that he 
could not remember any of the streets where he lived in San Francisco ; 
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that before gîving any further testimony he wanted to see Frank Moy. 
When his counsel examined him at the hearing before the commission- 
er he testified that he came to Chicago at the âge of 14 years, with his 
f ather ; that he began working in a laundry as soon as he came to Chi- 
cago. On cross-examination he stated that he made a mistake in tell- 
ing the immigration inspector that his f ather was dead ; that on arriving 
in Chicago with his father he stayed in the laundry where his father 
worked, for 5 years, but he did not himself work; that he was able 
to give the names of a number of streets in San Francisco, which he 
did. 

Witness George Wing testified that he was born in San Francisco, 
and went to school there with appellant, who was a little older than 
witness ; that he last saw appellant in San Francisco 3 or 4 years before 
the earthquake, and that appellant left there before the earthquake, and 
then saw him again in 1914 in Chicago. 

Witness Lai Kai testified that he was a Chinese actor by occupation ; 
that he had known appellant for more than 20 years ; knew him when 
he lived at 726 Jackson street, San Francisco, with his parents ; that 
he was in San Francisco when appellant was born, and attended the 
"birth feast," and remembered the names of others who were at that 
célébration, giving their names; that he saw appellant frequently in 
San Francisco until he was 10 years old, and then saw him again at 
Chicago, 13 or 14 years later. On cross-examination he stated that he 
ha^ been in Chicago 6 months looking for a place as an actor in Chi- 
nese theaters ; that there are no Chinese theaters in Chicago but he in- 
tended to organize one, and that although he had not yet found a suit- 
able location for a theater his f riends were looking about for a place ;. 
that appellant was not in San Francisco at the time of the eartlnjuake ; 
that he did not remember the year when appellant left San Francisco,, 
but that it was when he was 13 or 14 years old. 

[2] The décisions applicable to the several cases above stated are 
voluminous and emphatic. 

In United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 
42 L. Ed. 890; and in Chin Bak Kan v. United States, 186 U. S. 200,. 
22 Sup. Ct. 891, 46 L. Ed. 1121, it was held that a child born in the 
United States of parents of Chinese descent, who, at tlie time of his 
birth are subjects of the emperor of China, but hâve a permanent domi- 
cile and résidence in the United States and are there carrying on busi- 
ness and are not employed in any diplomatie or oflîcial capacity under 
the emperor of China, becomes at the time of his birth a citizen of the 
United States. 

In Yee Yet v. United States, 175 Fed. 565, 99 C. C. A. 187, the Cir- 
cuit Court of Appeals for the second circuit in a per curiam opinion 
holds that where the right of persons of the Chinese race, who entered 
the United States surreptitiously, to remain, dépends entirely on the 
question of fact whether they were natives of this country, the décision) 
of the District Court, which heard the witnèsses testify, will not be re- 
versed on appeal. 

Chew Hing v. United States, 133 Fed. 227, 66 C. C. A. 281, upholds 
the judgment of the District Court affirming an order of a commission- 
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er for the déportation of a Chinese person against his claim that he was 
born in the United States, which was supportée by the testimony of 
himself and two other Chinese witnesses, but was contradicted by a pri- 
or admission of défendant. 

In Eng Choy v. United States, 175 Fed. 566, 99 C. C. A. 188, the Cir- 
cuit Court of Âppeals for the Eighth Circuit held that the finding of the 
commissioner and District Judge in a déportation case is presumptively 
correct ; and the appellate court after an examination of the évidence 
finds the judgments below to be based on fact. 

In Yee King v. United States, 179 Fed. 368, 102 C. C. A. 646, Cir- 
cuit Judge Coxe says: 

"We do not pause to point out the Inconsistencies and Improbabllities of tho 
testim'ony offered for the défendants; It Is siiflicient that the commissioner and 
the judge do not believe the défendants' contention that they were born in the 
United States. The question hère is not what this court woiild bave found 
had the testimony been originally talsen before us. The question Is: Was the 
finding of the commissioner and the judge so clearly against the weight of évi- 
dence as to juBtify us lu dlsregarding It? The rule that this court will not 
reverse, In such circumstances, lias been so frequently followed that we do 
deem it necessary to do more than cite the more récent décisions on the sub- 
ject. Hong Yon v. U. S., 164 Fed. 330 [90 C. O. A. 542]; Yee Yet v. U. S., 175 
Fed. 565 [99 C. C. A. 187]." 

In Lee Sing Far v. United States, 94 Fed. 834, 35 C. C. A. 327 (C. 
C. A. 9th Cir.), the court says : 

"The question which we are called upon to dedde is not whether there was 
any évidence tendlug to establish the fact that appellant was born in the 
United States, but Is whether the évidence Is so clear and satisfactory upou 
that point as to authorize this court to say that the court erred In refusing her 
to land, and in enterlng judgment that she be remanded. * * * It does not 
necessarlly foUow that, tiecause four witnesses bave testlfied posltively that 
she was bom in San Francisco, there belng no wltness to the contrary, their 
statements * * ♦ mmst be aceepted as true. If such a rule were adopted 
and followed, there would be no more Chinese remanded in such cases. It is 
safe to say that the United States is povperless to malie any proof In any case 
as to the place of birth of Chinese chlldren. * • * If, from the whole tes- 
timony, the court Is not satlsfied that the witne.sses hâve told the truth, It bas 
the right to exciude their testimony, and reniand the petitloner, because the évi- 
dence * * • is insufflcient to convince the mind of the court that the peti- 
tloner is entltled to land In the United States." 

The District Court in United States v. Chu King Foon (D. C.) 179 
Fed. 995, held that the commissioner in a Chinese déportation proceed- 
ing need not believe a Chinese witness when he sees him and has op- 
f>ortunity to judge of his credibility. And in United States v. Lee Huen 
(D. C.) 118Fed. 442, it issaid: 

"The défendant is not rcqulred to satlsfy the prejudiced, the caprlcious, the 
unreasonable, or the arbltrary mind; but he mlist satisfy the judgmeut of a 
reasonable man, acting honestly and with good judgment, and without préju- 
dice or bias. The commissioner may not arbitrarily or capridously, or against 
reasonable, unlmpeached and crédible évidence, containlng no élément of In- 
hérent Improbabllity, and which is uncontradicted in Us materlal points, and 
susceptible of but one fair construction, refuse to be satlsfied. When clearly, 
fronï the évidence, the judicial mmd ought to be satlsfied, In the eye of the 
law It Is satlsfied." 

"By 'satisfactory évidence,' which Is sometimes called 'sufflclent évidence,' " 
says Greenleaf (1 Greeul. Ev. § 2), "Is Intended that amount of proof which 
ordlnarlly satlsfies an unprejudlced mind beyond reasonable doubt" 
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This court, in Moy Guey Lum v. United States, 211 Fed. 91, 127 
C. C. A. 515, said: 

"The décisions are numerous to the effect that In thls class oî cases, where 
the facts hâve been already determined by two judguients below, tne appel- 
late court cannot properly re-examlne them. Thls language is used by the 
United States Suprême Court in Chln Bak Kan v. United States, supra. 
Where the question is one of fact as to whether the respondent is a native of 
this country, it has been held in somte of the fédéral courts that the décision of 
the District Court will not be reversed on appeal" — citing cases. 

In Wong Keow v. United States, 215 Fed. 95, 131 C. C. A. 403, we 
affirmed the order of déportation below where the commissioner and 
the District Court were dissatisfied with the hazy, contradictory, and 
improbable testimony of the appellant Chinese person and his Chinese 
witnesses. 

In the case of each of thèse appellants the commissioner was not 
satisfied that the proof ofïered was of such an affirmative character as 
to entitle appellants to remain in this country. Taking into considéra- 
tion the fact that he saw and heard the witnesses testify and was there- 
fore able to judge of their credibility, and also the inconsistencies and 
improbabilities in the testimony shown, in the record, we are not able 
to say that the commissioner's action in any of said cases was arbitra- 
rily exercised. The évidence in the record does not convince us that the 
judgments of the commissioner and the District Court were unwar- 
ranted. 

The judgment in each case is therefore affirmed. 



VAN PELT V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. March 7, 1917.) 

No. 1462. 

1. Pbostitution <S=s94 — Whitb Slave Act — Evidencej— Pbocuking Transpor- 

tation. 

Where a glrl, who had beeortfe pregnant by défendant, requested him 
to procure a place where she could go and avealt confinement, and he made 
arrangements for her to go to a place in another state, and gave her more 
than enough money for her tlclcet, and thereafter met her on the train 
and accompanled her to her destination, purchasing her ticket from Wash- 
ington to her destination, though she had purchased her own ticlîet to 
Washington, the jury could flnd that défendant procured her transporta- 
tion, wltliln White Slave Act June 25, 1910, c. 395, 36 Stat. 825. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dlg. § 4.] 

2. Prostitution ®=s>1 — Interstate Transportation— "Debauchekt." 

In the White Slave Act, making it an offense to procure the Interstate 
transportatîon of a glrl for the purpose of prostitution and debauchery, 
"debauchery" is not Umlted to the meaning of séduction, whlch would re- 
qulre proof that défendant procured the transportatîon In order that he 
might more surely, more readily, or more safely induce her to yleld to his 
wishes, but Includes a purpose to expose her to such influence as will nat- 
urally and Inevitably so corrupt her character as to lead her to acts of 
sexual immorality, or, If she Is already a sexually corrupt woman, a pur- 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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pose that she sliall engage or continue more or less habit iially In sexually 
imm'oral practlces. 

[Ed. Note.— For other cases, see Prostitution, Cent. Dlg. §§ 1, 2. 

For other définitions, see Words and Phrases, First and Second Séries, 
Debauch.] 

3. Oeiminal Law <s=>1159(2) — Iîeview — Veedict or Jury. 

An appellate court cunnot, at the Instance of a convicted person, sutwti- 
tute Its Judgnient for that of the jury, when there is anything in the évi- 
dence upon whlch a rational mind might arrive at the conclusion the 
jury did. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dlg. § 3075.] 

4. Prostitution <S=>1 — Transportation — Pubpose. 

A man who procured the Interstate transportatlon of a girl, with whom 
he had had Intercourse whenever he sought It during the past three years, 
for the purposeof proeurlng a place where she could remaln until after lier 
confinement, cannot be convicted under the White Slave Act, though he 
accomipanied her and anticlpated that he would hâve intercourse with her 
after she left the state, If such anticipation played no part in induclug 
him to procure the transportatlon. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dlg. §§ 1, 2.] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Charlottesville ; Henry Clay McDoweil, 
Judge. 

Rinker M. Van Pelt was convicted of violating the White Slave 
Act, and he brings error. Reversed. 

S. D. Timberlake, Jr., of Staunton, Va. (Timberlake & Nelson, of 
Staunton, Va., on the brief), for plaintiff in error. 

R. E. Byrd, U. S. Atty., of Richmond, Va. (Joseph H. Chitwood, 
Asst. U. S. Atty., of Roanoke, Va., on the brief), for the United States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. The appellant was convicted of a violation 
of the White Slave Act. He says the court below should hâve granted 
his motion for an instructed verdict of not guilty. The évidence in 
the view most unf avorable to him may be briefly summarized : He and 
the prosecuting witness were résidents of Augusta county, Va. Im- 
proper sexual relations between them began when she was 14 and he 
35. He had been married, but was divorced before he met the prosecu- 
trix. Their intimacy became habituai and continued for some 3 years ; 
he having intercourse with her whenever he sought it, which was on 
the average about twice a week. The relations between them were 
not known to the community in which they lived. In October, 1913, 
she realized that she was pregnant. She asked the défendant to se- 
cure a place to which, before her condition became such as would 
arouse suspicion, she could go to await confinement. He made ar- 
rangements with a midwife in Baltimore to receive her. In the latter 
part of January, 1914, she told him that she would like to go. They 
agreed that she should leave home on the 30th of the month. By 

^saFar other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeiits & Indexe» 
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arrangement he met her on the train. They spent that niglit at a 
Washington hôtel, and the next at one in Baltimore. The jury could 
hâve found that thèse stops at the hôtels were to afford opportunity 
for the sexual inte'rcourse which in point of fact took place on each 
occasion. She bought her own ticket from her home to Washington; 
he from Washington to Baltimore. He gave and sent her money 
much in excess of the sum she paid for her ticket. She remained 
at the midwife's until after their child was born. 

It appears that the learned judge belovv delivered a written opin- 
ion, explaining why he denied a motion for a new trial, which was 
made upon the same grounds now urged in support of the contention 
that the judgment should be reversed. We regret that, as it was omit- 
ted from the record, we bave not had the light it might throvv on the 
question at issue. 

[1] Defendant's part in bringing her to Baltimore justified the jury 
in finding that he procured her transportation from Virginia to Mary- 
land. The facts in this respect are clearly distinguishable from those 
in Welsch v. United States, 220 Fed. 764, 136 C. C. A. 370. 

[2] Nevertheless, before défendant could be properly convicted, the 
évidence must show that he took a hand in procuring the transporta- 
tion for the particular unlawful purpose charged in the indictment. 
The indictment says she was transported for the purpose of prostitu- 
tion and debauchery. Clearly there was no intent that she should 
engage in prostitution. "Debauch" in one sensé is a synonym for "se- 
duce." In this case the séduction had taken place years before. We 
are not prepared to say that the mère fact that a woman had once 
or many times fallen from virtue renders a new debauching or séduc- 
tion of her by an old or new lover legally impossible ; but obviously, 
to sustain a conviction upon the assumption that to debauch means to 
seduce, there must be évidence that the défendant procured the trans- 
portation in order that he might more surely, more readily, or more 
safely induce her to yield to his wishes. The évidence does not sug- 
gest that defendant's relations with the prosecutrix had been inter- 
rupted, or that they would not hâve continued, had not the trip been 
taken. The word "debauchery," as used in the statute is not limited, 
however, to the meaning above mentioned. Athanasaw v. United 
States, 227 U. S. 326, 33 Sup. Ct. 28.S, 57 L. Ed. 528, Ann. Cas. 1913E, 
911 ; Suslak v. United States, 213 Fed. 913, 130 C. C. A. 391. 

The statute is violated, if the intent is to expose the woman to such 
influences as will naturally and inevitably so corrupt her mind and 
character as to lead her to acts of sexual immorality, or if the pur- 
pose of the Interstate transportation is that an already sexually cor- 
rupt woman shall, at the place to which she is taken or induced to go, 
engage or continue more or less habitually in sexually immoral prac- 
tices. There is no évidence that the défendant had any purpose of 
debauching the prosecuting witness, within any one of the meanings 
of the word. 

It so happens, however, that both in the court below and at this 
bar counsel on both sides understood that the words "purpose of de- 
bauchery" meant the same thing as would the words "immoral pur- 
pose, to wit, the purpose of having illegitimate sexual intercourse with 
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him." Under such circumstances, we should hesitate to disturb the 
judgment below, if there was any évidence that the defendant's pur- 
pose in procuring the transportation of the prosecutrix to Baltimore 
was in whole or in part that which the parties understood the indict- 
ment to charge. 

[3] The jury are the triers of the facts. An appellate court has no 
right, at the instance of a convicted prisoner or of any one else, to sub- 
stitute its judgment for theirs in any case in which there is anything 
in the évidence upon which a rational mind miglit arrive at the con- 
clusion the jury did. Sometimes, although to' our appréhension much 
less frequently than is perhaps generally supposed, jurors do miss 
altogether the issue they are to try. They are not altogether unlikely 
to do so, if it appears that there is no question that the défendant has 
done something, whether charged in the indictment or not, for which 
he richly deserves condign punishment. Among décent men there 
could not be tvvo opinions of any man of mature years who under any 
circumstances whatever has illegitimate sexual intercourse with a girl 
of 15 or under. But that was not the question to be passed upon. 

[4] Before the défendant could properly be convicted, there must 
be évidence that the purpose, or one of the purposes, of the défendant, 
if he had more than one, in bringing the prosecutrix: to Baltimore, was 
that he might hâve sexual intercourse with her. No possible reason 
is suggested by the record why he should hâve gone to the trouble 
and expense of having her make such a trip, and making it with her, 
merely in order that he might twice more exercise a liberty which he 
had taken hundreds of times before, and could just as well hâve taken 
an indefinite number of times more, if she had remained at home. 
Had he been himself removing to Baltimore, and had he induced the 
girl to join him there, so that their relations might continue, a very 
différent issue would hâve been presented, as it would hâve been, had 
one of his purposes been to employ her as his stenographer or bis 
housekeeper, if he also intended that she should be his mistress as 
well. But, upon the undisputed évidence in this case, there can be 
no doubt that the girl was brought to Baltimore in order that she 
might go into seclusion during the later months of her pregnancy and 
hâve care during her confinement. The défendant may hâve antici- 
pated that while on the journey he would gratify his désire, as he 
doubtless would hâve done, had the trip never been taken ; but there 
is no évidence from which it can reasonably be held that such anticipa- 
tion played any part whatever in inducing him to arrange for her com- 
ing to Baltimore. 

The judgment below must be reversed, and the case remanded for 
a new trial. 

Reversed. 

WOODS, Circuit Judge (dissenting). I dissent, on the ground that 
the évidence warranted the conclusion that the défendant procured the 
transportation of the prosecuting witness from Virginia to Maryland, 
not only to provide for her in confinement, but also for the purpose 
and with the intent of continuing in Washington and Baltimore the 
debauchery begun in Virginia. 
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PARAS V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 168. 

1. PosT Office ®=»4, 44 — Obdeb of Department — Pbivate Boxes — Cbiminal 

Crlmlnal Code (Act March 4, 1000, c. 321, § 194, .35 Stat. 1125 [Comp. 
St. 1913, § 10364]), Imposes a punlshment on any one who buys or receives 
any article, knowing It to hâve been taken from a letter stolen from an 
authorized deposltory for mail matter. Rev. St. § 181 (Comp. St. 1913, § 
235), authorizes the head of each department to prescrlbe requlrements 
not Ineonsistent with law for the government of his department, and the 
préservation of the records, papérs, and property appertalnlng to It. An 
order of the Post Office Department provides that any letter box or other 
réceptacle Intended for the recelpt or dellvery of mail matter on any de- 
livery route Is deslgnated a letter box for the recelpt or dellvery of mail 
matter, wlthln the meanlng of the Crlmlnal Code. Held, that the order 
was wlthln the authorlty glven the Postmaster General, and was not 
Invalld as an attempt to enact a crlmlnal law, so that a person may be 
convlcted for recelving checks, knowing them to hâve been taken from 
letters stolen from prlvate boxes attached to résidences and apartment 
houses for the recelpt of mail. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 3, 60, 61.] 

2. Post Office iS=»19 — Maii. — Riqhts of TjNrrED States — "Peopertt." 

Mail Is "property" wlthln Rev. St. f 161 (Comp. St. 1913, § 235), author- 
Izlng the head of each department to prescrlbe régulations for the préser- 
vation of the property appertalnlng to the department, and belongs for 
certain purposes to the United States. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 25. 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

3. Post Office <S=>1 — Mail — Powees of Congeess. 

Congress bas full power to leglslate concemlng the mail, under Its con- 
stitutlonal power to establlsh post offices and post roads. 
[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 1.] 

4. Witwesses <S=48(1) — Competenct — Pbevious Conviction. 

In a prosecution in the fédéral courts for crime, one who had been pre- 
viously convlcted In the state court of an infamous crime Is a compétent 
witness, though he would not bave been at common law, and there is 
no act of Congress changing that rule. 

lEd. Note.— For other cases, see Witnesses, Cent. Dig. §§ 109, 110, 113.] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Victor Pîikas was convicted of knowingly receiving property stolen 
from the mails, and he brings error. Àffirmed. 

Olcott, Gruber, Bonynge & McManus, of New York City (Terence 
J. McManus and Harold Riegelman, both of New York City, of coun- 
sel), for plaintiff in error. 

Melville J. France, U. S. Atty., and Henry Ward Béer, Asst. U. S. 
Atty., both of Brooklyn, N. Y. 

Before COX E, RQGERS, and HOUGH, Circuit Judges. 

^=3For other cases see same topic & KEIY-NUMBER In ail Key-Numbered DigesU & Indexe» 
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ROGERS, Circuit Judge. The plaintiff in error, hereinafter called 
défendant, lias been convicted nnder an indictment charging him and 
one Samuel Broder at various times between August 30, 1915, and 
September 30, 1915, with knowingly, willfully, unlawfuUy, and feloni- 
ously buying and receiving certain specified checks taken from certain 
mail matter which had been previously stolen from mail which had been 
deposited in the mail of the United States. Broder pleaded guilty to 
the indictment and became a witness for the government. 

It appears that the défendant in September, 1915, was in desperate 
need of money, as a mortgage upon his home was about to be foreclos- 
ed. He was in conversation about the matter with a friend of his, one 
Wagner, and was informed by the latter of déprédations upon the mails 
of the United States that Broder was committing for him. The sug- 
gestion was made that Broder could help him out, and Broder agreed 
to steal the checks to help défendant pay oiï the mortgage, and was to 
receive in return $100 and an overcoat and suit of clothes. Broder in 
accordance with this agreement stole from letter boxes the mail, open- 
ed the same in defendant's présence, took a number of checks, and forg- 
ed the indorsements in the présence of the défendant, to whom he 
gave them. The défendant was shown to bave paid over checks so re- 
ceived for the purpose of paying off a second mortgage on the house in 
which he lived, and to bave passed ofï forged checks to other parties 
which were shown to hâve been taken by Broder from private letter 
boxes in the city of New York. 

[1] Section 194 of the Criminal Code (Act March 4, 1909 [Comp. 
St. 1913, § 10364]), provides as follows: 

"Whoever shall steal, take, or abstract, or by fraud or déception obtain. 
from or out of any mail, post-office, or station thereof, or other auttiorlzed 
depository for mail matter, or from a letter or mail carrier, any letter, postal 
card, package, bag, or mail, or shall abstract or remove from any such letter, 
package, bag or mail, any article or thing contalned therein, or shall secrète, 
embezzle, or destroy any such letter, postal card, package, bag, or mail, or 
any article or thing contalned therein ; or whoever shall buy, receive, or 
conceal, or aid in buying, receiving, or concealing, or shall unlawfully hâve in 
his pos.session, any letter, postal card, package, bag or mail, or any article or 
thing contalned therein, which has been so stolen, taken, embezzled or ab- 
stracted, as herein described, knowing the same to hâve been so stolen, taken, 
embezzled, or abstracted ; or whoever shall take any letter, postal card, or 
package, out of any post-office or station thereof, or out of any authorized de- 
pository for mail matter, or from any letter or mail carrier, or which has been 
in any post office or station thereof, or other authorized depository, or in 
the custody of any letter or mail carrier, before It has been delivered to the 
person to whom it has been directed, with a design to obstruct the correspond- 
ence, or to pry Into the business or secrets of another, or shall open, secrète, 
embezzle or destroy the same, shall be flned not more than two thousand 
dollars, or imprisoned not more than flve years, or both." 

By virtue of the above provision it is clear that if défendant had in 
his possession checks which had been stolen from mail out of "any 
authorized depository," knowing the same to hâve been stolen, he has 
committed the crime with which he is charged and is subject to the 
punishment prescribed by the act. 

It is claimed, however, that the District Court was without jurisdic- 
tion, as the box from which the mail is alleged to hâve been taken is 
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a private depository, and not within the terms of the Criminal 
Code. We are urged to hold that boxes privately owned and controlledj 
and placed in buildings for the réception of mail matter from carriers, 
and for the convenience of the persons to whom the mail is addressed, 
cannot be regarded as "authorized depositories." 

Order No. 8571 of the Post Office Department, issued January 7, 
1915, provides as follows: 

"Any letter box or otber réceptacle intended or used for the receipt or de- 
livery of mail matter on any said dellvery route, rural delivery route, star 
routes or other mail route is hereby designated a letter box for the receipt 
or dellvery of mail matter within the meaning of the act of March 4, 1909." 

But it is said that the above order is without effect upon the char- 
acter of receiving boxes privately owned, as such boxes are beyond the 
scope of departmental authority. And our attention is called to section 
161 of the Revised Statutes (U. S. Comp. St. 1901, p. 80 [Comp. St. 
1913, ,§ 235]) which provides as followrs: 

"The head of each department is authorized to prescrite régulations, not 
inconsistent with law, for the government of his department, the conduct of 
Its ofBeers and clerks, the distribution * * * of its business, and the cus- 
tody, use, and préservation of the records, papers, and property appertaining 
to it." 

It is said that the power of the Postmaster General is ministerial in its 
character, and that he cannot by an executive order extend the applica- 
tion of a pénal law, and make that a crime which was no crime bef ore. 

This is very interesting, and would be unanswerable, if the Postmas- 
ter General was undertaking on his own authority to enact a criminal 
law. We do not think he bas done so. What he bas done is to déter- 
mine what shall be regarded as a depository for mail; and when he 
did that the depository so designated became an "authorized deposi- 
tory," a depository authorized by the Post Office Department as a ré- 
ceptacle for the receipt or delivery of mail matter. Mail matter, while 
continuing as such, is "property" appertaining to the Post Office De- 
partment, and the Postmaster General is authorized by the statute to 
prescribe requirements not inconsistent with law for its custody and 
préservation. This he bas done, and nothing more. 

[2] It cannot be denied that the mail is "property," and that it be- 
longs for certain purposes to the United States. Every common car- 
rier bas a spécial property in what he carries. And in Searight v. 
Stokes, 3 How. 151, 169, 11 L. Ed. 537 (1845), the Suprême Court, 
speaking through Chief Justice Taney, said : 

"The TJnited States hâve unquestionably a property in the mails. They are 
not mère common carriers, but a government, performing a high officiai duty 
In holding and guarding its own property as well as that of its citizens com- 
mitted to its care; for a very large portion of the letters and packages con- 
veyed on this road, especlally during the session of Congress, conslsts of com- 
munications to or from the offlcers of the executive department, or members 
of the Législature, on public service or in relation to matter of public concem." 

In that case the court, construing the acts of Congress ceding to 
Pennsylvania the part of the Cumberland road which is within that 
State, and the acts of Pennsylvania accepting the surrender, decided 
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that a carriage, whenever it is carrying the mail, must be held to be lad- 
en with the property of the United States, and consequently exempted 
f rom the payment of tolls. 

In United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. 
Ed. 563 (1910), the défendants were indicted for grazing sheep on the 
Sierra forest reserve without having obtained the permission required 
by the régulations prescribed by the Secretary of Agriculture. They 
demurred on the ground that the Forest Reserve Act of 1897 (Act 
June 4, 1897, c. 2, 30 Stat. 11), was unconstitutional, in that it delegat- 
ed to the Secretary of Agriculture power to establish régulations con- 
cerning the use of such forest réservations and made a violation tliere- 
of a pénal offense. The Suprême Court reversed the lower court, and 
held the demurrers should hâve been overruled. It admitted that 
Congress could not delegate législative power, but held that authority 
to make administrative rules was not a délégation of législative pow- 
er, and that such rules were not raised from an administrative to a 
législative character because the violation thereof was punished as a 
public offense. 

[3] Congress has full power to legislate concerning the mail. In Ex 
parte Jackson, 96 U. S. 727, 24 L. Ed. 877 (1877), the court, speaking 
through Mr. Justice Field, said: 

"The power vested in Congress 'to estabUsh post offices and post roads' has 
been practically construed, since the foundation of the govemment, to an- 
t.horize not merely the désignation of the routes over which the mail shall be 
'•arried, and the offices where letters and other documents shall be received to 
be distributed or forwarded, but the carriage of the mail, and ail measures 
necessary to secure Its safe and speedy transit, and the prompt delivery of 
Its contents." 

And that statement of the law was repeated in Re Rapier, 143 U. 
S. 110, 133, 12 Sup. Ct. 374, 36 L. Ed. 93 (1892). 

Section 161 of the Revised Statutes (U. S. Comp. St. 1901, p. 80 
[Comp. St. 1913, § 235]) came under review in the Circuit Court of 
Appeals in the Eighth Circuit in Lewis Publishing Companv v. Wy- 
man, 182 Fed. 13, 104 C. C. A. 453 (1910). The court held that under 
that section the Postmaster General was authorized to limit the num- 
ber of sample copies a publisher could send out at a certain rate of post- 
age under Act March 3, 1885, c. 342, 23 Stat. 385. That act did not 
specifically limit the number of sample copies that might be sent out at 
the pound rate, and it was claimed that, as the act did not do so, the 
department could not do so. The court speaking through Judge Hook 
said: 

"We think that, under the authority conferrod by Congress * * » upon 
the head of the department to prescribe régulations not inconsistent with law 
for the performance of its business, the Postmaster General may lawfuUy im- 
pose such a limitation. The act of Congress does not purport to grant an un- 
limited privilège as to sample copies, and its very generality and Indeflnlteness 
Invites a supplementary régulation. It Is not necessary to the validity of a 
departmental régulation that spécifie statutory authority for it be discovered. 
It would be impractlcable to set forth in the statutes ail the rules for the con- 
duet of the business of the great executive departments of the government, 
and Congress has wlsely confined itself to marklng gênerai outlines and Im- 
posing gênerai limitations, leavlng the subordinate and supplemental détails 
240 F.— 23 
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siiggested by practlcal expérience to be prescrihed by the heads of the depart- 
ments. A departmental régulation njust not be inconsistent with the statutes, 
but it may be by way of exécution or supplément." 

It is of the utmost importance that the immense and valuable cor- 
respondence intrusted to the government shquld be most caref ully and 
scrupulously guarded during the whole period which must elapse from 
the time it leaves the possession of the senders until it reaches the hands 
of those who are entitled to receive it. That the government has full 
power to protect it by its laws is not to be doubted. If it had not done 
so, it would not hâve performed its duty to the country. If it is impor- 
tant that mail deposited in public mail boxes owned by the government 
shoul-d be safeguarded against thieves, it is equally important that mail 
deposited in private boxes attached to résidences or to apartment houses 
or along roadsides in rural sections of the country should be protected 
by the fédéral authority ; and it is our opinion that mail placed in such 
depositories is protected by the law which Congress has enacted. 

Thèse authorized depositories of mail are provided for the conveni- 
ence of the carriers. The Post Office Department even imposes it as a 
duty upon the récipients of mail in those sections of the country where 
there is a free rural delivery to provide along the highway private 
boxes for the receipt of the mail. In section 824 of the Postal Laws 
and Régulations it is prescribed that: 

"Persons deslring niral delivery service shall provide and erect at their 
own expense boxes conforming to officiai spécifications and requlrenients." 

It is not to be supposed that the government, having made it compul- 
sory to fumish such depositories, is without the power to protect the 
mail when it is deposited therein, or tliat it has failed to exercise its 
right to protect it against tlie déprédations of the criminal classes. To 
require the mail to be deposited in such places, and then leave it there 
unprotected, would convert thèse depositories into mère provocatives 
to plunder. 

[4] On the trial of the case Broder, who had pleaded guilty to the of- 
fense charged in the indictment, was called as a witness by the prosecu- 
tion. It appeared that he had been sentenced on January 28, 1914, for 
more than one year's imprisonment in the Elmira State Reformatory 
upon a conviction for burglary in the second degree. The record of 
that conviction was produced in open court, and counsel for défendant 
objected to his testifying on the ground that he had been convicted of 
an infamous crime. The common law excluded the testimony of a per- 
son who had been convicted of such a crime; and as Congress has 
passed no act changing the rule of the common law as to the compe- 
tency of witnesses in criminal cases in the courts of the United States, 
except in spécial instances not including or material to the class of 
cases to which this belongs, it is urged that the admission of Broder's 
testimony was plainly error for which the conviction should be set aside. 
It is toc late to raise that question in this court. We passed upon 

the question in Rosen v. United States, 237 Fed. 810, C. C. A. 

. decided at this term. In its facts it is similar to this. In that case 

Judge Coxe said : 
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"The tendency of modem thought is towards the aliolltîon of the archaic 
rules whlch undertoob to déclare, arbitra rily, wlio vvere and who were not 
entitled to credence as witnesses and who should be absohitely del)arred fi-oir 
taking the stand. Ail this is changed and now in luost enlightened aud progres- 
sive jurisdictions the tendency is to receive ail the testlniony beariug upon the 
issue, irrespective of the character of the witness who gives it. Proof of the 
commission of a crime discrédits a witness, but it does not absolutely exclude 
him from the witness stand." 

To that décision we adhère. In Brown v. United States, 233 Fed. 
353, 147 C. C. A. 289 (1915), the question came before the Circuit Court 
of Àppeals in the Sixth Circuit, and that court held that, as the fédéral 
courts are courts of an entirely différent sovereignty and are wholly 
independent of the states, a conviction of an infamous crime in the 
State court rendering the person incompétent to testify in the state 
court does not render him incompétent to testify in the fédéral courts, 
any more than it would in the courts of a foreign jurisdiction, for the 
fédéral courts, while following the state laws, do not give eiïect to a 
conviction by a state court. We are in full accord with that décision, 
and hold that no error was committed in the admission of the testimony 
of Broder. 

Judgment affirmed. 



BORDER NAT, BANK v. COTJPLAND. 

In re DE BONA'S ESTATE. 

(Circuit Court of Appeals, Fifth Circuit. March 9, 1017.) 

No. 297S. 

1. Bankbuptct (g=165(4) — Rights of Trustée — Lien — Pee-existing Mort- 

OAOE. 

Under Bankr. Act .Tuly 1, 1898, c. 541, § 47a, cl. 2. 30 Stat. 557, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913. 
§ 9631), the trustée in bankruptcy takes the status of a lien creditor as of 
the tlme the pétition in bankruptcy !s filed, and bis lien is not superior 
to that of the mortgagee under a pre-existing oral chattel mortgage whlch 
by the laws of the state was valid betweeu the r'iirties and as against 
purchasers with notice and creditors other than lien creditors, and for 
which was substltuted a written mortgage less than four mouths before 
Imnkruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 266.] 

2. Bankbuptct <S=>303(2) — Prefebence — Evidence. 

On a pétition for a secured clatm against the trustée in bankruptcy, évi- 
dence that, wben the bankrupt purehased the property eovered by a chat- 
tel mortgage executed less than four months before bankruptcy, he bor- 
rowed from the petitioner the money to pay therefor and orally agreed to 
give the petitioner a lieu on the property, is admissible to prove that 
the chattel mortgage was not given to secure a previously unseeured debt, 
so that it did not operate as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 460, 461.] 

3. Chattel Mortgages i®=»41 — Validitt — Oral Mortgage — Statute. 

Rev. St. Tex. 1911, art. 3970, providing that every mortgage given by 
the owner of a stock of goods daily exposed to sale in parcels in the regu- 

C=:7Far other cases eee same topic & KKÏ-NUMBËH m,ail Key-^umbered Dlsbsis & luûenat 
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lar course of business, nnd contemplating a continuance of the possession 
of the goods and a control of said business by the sale of the goods by 
the owner, shall be deemed fraudulent and void, does not apply where 
the property covered by the oral mortgage to a bank was automobiles, 
whieh the bank permitted the owner to keep on display and to demon- 
strate, but which he could not sell wlthout authority frora the bank for 
each particular sale, slnce such sales were not in the regular course of 
business. 

[Ed. Note. — For other cases, see Chattel llortgages, Cent. Dig. § 84.] 

Appeal from the District Court of the United States for the West- 
ern Di.strict of Texas ; WilHam B. Sheppard, Judge. 

In the matter of the estate of Joseph De Bona, bankrupt. From a 
decree of the District Court, sustaining an order of the référée which 
denied the claim of the Border National Bank against C. C. Coupland, 
as trustée, for a secured claim, the claimant appeals. Decree reversed, 

The pétition to hâve Joseph De Bona adjudged a bankrupt was flled Aprll 
1. 1916. The Border National Bank (whlch will be called the Bank) presented. 
iuid prayed to hâve allowed as a secured claim, a mortgage, dated and execut- 
ed February 17, 1916, and recorded the next day, by De Bona to it of seven 
described automobiles, which was given to secure a note of the same date for 
.$5,500 and interest, payable May 17, 1916. The avennents of the pétition 
presenting the claim and the évidence In support thereof showed that the 
^5,500 for which the note and mortgage were given was the balance then ow- 
ing on an Indebtedness of De Bona to the Bank, ereated in the following mau- 
ner: On October 12, 1915, De Bona borrowed from the Bank $3.000, giving 
as security a mortgage on four automobiles. This mortgage was duly record- 
ed. In November, 1915, one of the mortgaged automobiles was sold for $C95, 
and that amount vcas applied as a crédit on the secured note, reducing that 
iudebtedness to Ç2,305. On Decenrber 1, 1915, four automobiles were shipped 
to De Bona, and a draft with a blll of lading attached for their price, $3,095.- 
16, was sent to the Bank for collection. To secure the money to pay the 
draft, so that he could get the bill of lading and the cars, De Bona borrowed 
the amount of the draft from the Bank, giving hls note due In 60 days, and 
agreelng that the four cars called for by the bill of lading and also the three 
uusold cars covered by the mortgage of October 12, 1915, stand as security, 
and that a lien exist thereou for the indebtedness ereated October 12th and 
that ereated December Ist. One of the automobiles so acquired on December 
Ist was sold on December 6, 1915, and the amount recelved for It was applied 
on the last-mentioned note. There was a simllar transaction between De 
Bona and the Bank on January 4, 1916, when another automobile was shipped 
to De Bona, and a draft for its price wlth bill of lading attached was drawn 
on him. 

The trustée excepted to so much of the Bank's pétition as set out the verbal 
agreements and understandings accompanylng tlie transactions of Decenrber 
1, 1915, and January 4, 1916, and objected to the évidence offered to prove 
such agreements and undevstandings, upon the following grounds: 

"First. Because to allow verbal testlmony of such detailed account of past 
transactions or déclarations would, in efCect, tend to vary and change and 
add to the tenus of the chattel nïortgage of February 17, 1916, under which 
petitioner seeks to hâve bis claim allowed as a valid secured claim. 

"Second. Because under tlie provisions of the Bankruptcy Act the trustée 
occuples, as to ail the property comlng into hls possession, the position of a 
lien credltor, and any prior verbal understandings or agreements had wlth 
the banknipt or any déclarations made by him would not be bindlng upon thia 
trustée, nor would any such testlmony be admissible against him for the pur- 
pose of affecting his title to such property. 

"Third. Such testinïony is whoUy Irrelevant and Immaterial to any Issue 
in the case." 

Thèse exceptions and objections were sustalned by the référée. The trus- 
tée objected to the allowance of the Bank's claim as a secured claim on the 
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srounds that the mortgage constltutes a préférence prohlbited by the Bank- 
ruptcy Act and that it was void under article 3970 of the Revlsed Civil Stat- 
utes of Texas. Evidence adduced before the référée was to the foUowlug ef- 
fect: 

As De Bona acquired the automobiles covered by his written and verbal 
mortgages to the Bank, he placed them in the front part of his store in Eagle 
Pass, in whlch he conducted a gênerai brokerage business, handling automo- 
biles, automobile accessorie.s and parts, automobile tires, buggies, etc. None 
of the automobiles mortgagGd to the Bank were sold by De Bona or any of his 
assistants without De Bona first oonsultlng tbe Bank and getting spécial au- 
thority from it to sell that car. He was pormitted to demonstrate the cars 
whenèver he had a prospective pnrcbaser, but he bod no authority from the 
Bank to make sales which would confer on tbe purchasers title unincumbered 
by the Bank's lien. Tbe sales wbich were made were specially authorized by 
the Bank, and the amounts realized on such sales were paid to the Bank and 
applled on the seeured debt. The référée held that the mortgage of February 
17, 1916, was void under article 3970 of the Kevised Civil Statutes of Texas, 
disallowed the Bank's claim as a seeured claim, and allowed it as an unse- 
cured claim. 

The Bank appeals from a decree of the District Court which affirmed the 
order of the référée. 

R. D. Wright, of Eagle Pass, Tex. (Sanford & Wright, of Eagle 
Pass, Tex., on the brief), for appellant. 

John J. Foster, of Del Rio, Tex. (King & White, of Eagle Pass, 
Tex., on the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge (after stating the facts as above). [1] 
Under the law of Texas a verbal mortgage or lien is valid betvyeen the 
parties and as against purchasers with notice and creditors other than 
lien creditors. Gardner v. Planters' National Bank, 54 Tex. Civ. App. 
572, 118 S. W. 1146; Crews v. Harlan, 99 Tex. 93, 87 S. W, 656, 13 
Ann. Cas. 863 ; Galbraith v. First State Bank (Tex. Civ. App.) 133 S. 
W. 300 ; Grâce v. Wade, 45 Tex. 522 ; Overstreet v. Manning, (Î7 Tex. 
657, 4 S. W. 248. Under section 47a, cl. 2, of the Bankruptcy Act, as 
amended in 1910 (36 Stat. 838, 840), the trustée in bankruptcy takes 
the status of a lien creditor as of the time the pétition in bankruptcy 
is filed. Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 
50, 60 L. Ed. 275 ; Martin_ v. Commercial National Bank, 228 Fed. 
651, 143 C. C. A. 173. Valid liens created by mortgages made by tlie 
bankrupt before the institution of the bankruptcy proceeding are not 
subordinated to the rights of his trustée in bankruptcy, which vest as 
of the date of the filing of the pétition in bankruptcy. When the 
verbal mortgages to the Bank were made by De Bona, the lien of the 
trustée was not in existence. The statute in question does not purport 
to displace valid liens given before the pétition in bankruptcy was filed. 

[2] The évidence which was excluded was admissible to prove that 
the mortgage of February 17, 1916, was not given to secure an in- 
debtedness which previously was unsecured, but was given to secure 
debts ail of which were seeured at the times they came into existence 
by liens valid against any one other than a purchaser without notice 
or a creditor holding a prior lien. The eflfect of the exécution of that 
mortgage was to give the creditor written évidence available for rec- 
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ord, and recorded, of a lien given in exchange for previously existing 
liens given wlien the secured debts came into existence. The mortgage 
of February 17th did not operate as a préférence, as it did not diminish 
the debtor's estate ; the efïect of it being the mère substitution of one 
written lien in place of previously existing valid verbal and written 
liens covering the same property. 

[3] "Every mortgage, deed of trust or other form of lien attempted 
to be given by the ovi'ner of any stock of goods, wares or merchandise 
daily exposed to sale, in parcels, in the regular course of the business 
of slich merchandise, and contemplating a continuance of the posses- 
sion of said goods and control of said business, by sale of said goods 
by said owner, shall be deemed fraudulent and void." Revised Civil 
Statutes of Texas (1911) art. 3970. The facts to which this statute 
gives the efifect of invalidating a mortgage, deed of trust, or other form 
of lien attempted to be given by the ov^^ner of any stock of goods, 
wares, or marchandise are that a continuance of the owner's possession 
of the goods and control of the business are contemplated and that 
the goods are daily exposed to sale, in parcels, in the regular course of 
business. The mortgagor's continued possession of the mortgaged 
goods does not by itself avoid such a mortgage. To bave the invalidat- 
ing efïect given by the statute that fact must be accompanied by the 
further fact that the mortgaged goods are daily exposed for sale, in 
parcels, in the regular course of business. The invalidating facts must 
be shown either by the instrument itself, which undertakes to give the 
lien, or by other évidence. Bergen v. Producers' Marble Yard, 72 
Tex. 53, 11 S. W. 1027; Gregg & Son v. Cleveland & Co., 82 Tex. 
187, 17 S. W. 777; Bettes v. Weir Plow Co., 84 Tex. 543, 19 S. W. 
705. Certainly under the tenus of De Bona's mortgage to the Bank 
the former did not hâve the right to expose the mortgaged automo- 
biles for sale, in parcels, in the regular course of business. The un- 
contradicted évidence was to the effect that such a right was explicitly 
withheld, and that it was contemplated and understood by the parties 
that no mortgaged automobile was to be sold by De Bona without his 
first getting spécial permission from the Bank to make the sale. The 
évidence further showed that the only sales of any of the mortgaged 
automobiles which were made were in pursuance of spécial permission 
given by the Bank, it receiving the proceeds of the sale when made. 
Sales negotiated and made in the manner disclosed by the évidence are 
plainly out of the regular course of a mercantile business. Under the 
évidence in the case the transaction between De Bona and the Bank 
did not hâve the efïect of enabling the former to deal with the mort- 
gaged machines just as he could hâve done if they had not been sub- 
ject to the lien of the mortgage. He was not empowered to sell them 
in the usual course of business. He could not sell them at ail, freed 
of the lien of the mortgage, except by the Bank's spécial permission, 
given after an opportunity to make a sale was presented, and then 
the proceeds of the sale had to be paid to the Bank, to be applied on 
the mortgage indebtedness. The statute is aimed at a form of se- 
curity which would enable a merchant to deal with his stock of goods 
just as if it was unincumbered, selling it in parcels, freed of the mort- 
gage lien, the mortgagee not receiving the proceeds, and at the same 
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time hâve it shielded from the daims of his creditors, other than the 
preferred one, to whom the inefïectual Hen is given. The undisputed 
évidence in the case négatives the conchision that the mortgage in ques- 
tion was such a one as the statute quoted déclares shall be deemed 
fraudulent and void. 

As the ruhngs made by the trial court were in conflict with the con- 
clusions above stated, the decree appealed from is reversed. 



MELLON V. ST. LOUIS UNION TRUST CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. February 26, 1917.) 

No. 4402. 

1. JuDGMENT <&=5326 — Correction Nunc Pbo Tunc. 

AVhile a .ludgment niay be corrected, after the expiration of the term at 
which it was rendered, so as to speak the truth by a nune pro tune order, 
this power eannot be exercised to change or modify the decree or in any 
wise void the force of any part of the judgment or decree as originally 
intended and pronounced. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 628.] 

2. Judgment <®=342(1) — Cobrection — Power of. 

Ordinariiy, a court loses ail control over Its judgment at the expira- 
tion of the term at which It was rendered. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 668.J 

3. Judgment <S=>474 — Collatéral Attack — Judgment of — Fédéral Courts. 

Though the national courts are courts of limited jurisdiction and the 
complaint must contain allégations necessary to show the jurisdiction of 
the court, nevertheless a judgment rendered on a complaint failing to 
allège the necessary jurisdictional faets is not void or subject to collatéral 
attack, and a judgment or decree rendered after an erroneous refusai to 
remand the case to the state court is not void, but must be given effect by 
ail courts until reversed by an appellate court. 

[Ed. Note. — l'or other cases, see Judgment, Cent. Dig. § 909.] 

4. Judgment <s=3503 — Collatéral Attack — Pleading. 

In a suit to foreclose a mechanic's lieu on demised property, the iessor 
filed a cross-blll against the lessee setting forth the lease provisions tliat 
no mechanic's lien for improvements should be placed on the premises 
during the term, that in event liens should be flled the lessee should dis- 
charge the same within 30 days after judgment, and in case of fallure the 
Iessor should hâve the right to pay off the same, the amount tlnis paid 
being added to the rent, and that if default in the payment of such 
sums and the rent should continue for tliree months the Iessor should 
hâve the option to terminale the lease, the imprpvements to be forfelted 
without compensation if forfeiture was on account of mechanic's liens. 
The cross-bill averred a breach of the provisions of the lease and prayed 
for foreclosure of the lessor's liens and also for gênerai relief, liclil 
that, as under a prayer for gênerai relief the court bas the power to 
grant ail the relief which the allégations of the bill warrant, that portion 
of the decree providing that, on the lessor's payment of ail liens dedared 
by the decree to be superlor to her claims, she should become absolute 
owuer of the lease and improvements placed on the demised premises, was 
not without the scope of the pleadings so as to be subject to collatéral 
attack. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 943.] 

£=:7For other cases Bee same toptc & KEY-NUMBER In ail Key-Numbered Digeste & Indexesi 
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On application of Dora Finley, formerly Dora Patterson, to modify 
the court's opinion and decree. Application denied, and former opin- 
ion upheld. 

For former opinion, sec 225 Fed. 693, 140 C. C. A. 567. 

H. N. Boardman, of Oklahoma City, OkI., for the motion. 
J. H. Everest and R. M. Campbell, both of Oklahoma City, 0kl., 
opposed. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

TRIEBER, District Judge. The petitîoner asks for a modification 
of the decree rendered by this court at the May term, 1915 (225 Fed 
693, 140 C. C. A. 567), so far as it adjudges that, upon the payrnent 
by Mrs. Mellon, of ail liens declared by the decree to be superior to 
her claims, she should become the absolute owner of the lease and 
building, free from the terms of the lease, and the claim of ail par- 
ties to the action. This pétition was fîled at the December term, 1916. 

The petitioner bases her claim upon two grounds: First. That the 
court may, at any time, after the term at which the decree was ren- 
dered has expired, amend its decree by a nunc pro tune order. Sec- 
ond. That this part of the opinion of the court was absolutely void 
because not within the issues raised by the pleadings. 

[1] 1. As to the fîrst proposition, the authorities cited by counsel 
for the petitioner are inapplicable. Ail they hold is that the court 
may, at any time after the expiration of the term, amend its decree 
by a nunc pro tune order, to conform to what was actually determined 
by the court, but which, by an oversight, or an errer of the clerk in 
entering' it, was omitted or erroneously stated. In other words, a 
nunc pro tune order is made for the purpose of making the record 
speak the truth and show what was actually determined by the court. 
But this power cannot be exercised to change or modify the decree, 
or in any wise void the force of any part of the judgment or decree 
as originally intended and pronounced. Hickman v. Fort Scott, 141 
U. S. 415, 418, 12 Sup. Ct. 9, 35 L. Ed. 775; St. Louis & N. A. R. 
R. Co. V. Bratton, 93 Ark. 234, 124 S. W. 752 ; 1 Black on Judgments 
(2d Ed.) § 516; 23 Cyc. 873. 

[2] 2. That, ordinarily, a court loses ail control over its judgment 
after the expiration of the term at which it was rendered, is too well 
settled to require the citation of authorities. Thomas v. American 
Freehold Land & Moi;tgage Co. (C. C.) 47 Fed. 550, 12 L. R. A. 681, 
is relied on by counsel for petitioner as in point. That was an action 
at law, and the décision of the court was based entirely upon the stat- 
utes of the state of Georgia, which the court held controlled, by virtue 
of the Conformity Act of 1872 (section 914, Rev. Stat.; Comp. St. 
1913, § 1537). But in this the leamed judge delivering the opinion 
of the court in that case was clearly in error. United States v. Mayer, 
235 U. S. 55, 69, 35 Sup. Ct. 16, 59 L. Ed. 129; Wellman v. Bethea 
(D. C.) 213 Fed. 367. 

The main ground upon which counsel rely is that this part of the 
decree was absolutely void, as it was not within the issues raised by 
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the pleadings ; that for this reason it is subject to collatéral attack, 
and, this being the case, the court bas not only the power, but it is 
its duty to modify or set it aside, regardless of terms. Numerousiau- 
thorities are cited to sustain this proposition. It may be conceded 
that, if that part of the decree was absolutely void and therefore sub- 
ject to collatéral attack, the court has the power to set it aside at any 
time, even after the expiration of the term. 

[3] But was the court without jurisdiction to render that part of 
the decree? It has been uniformly held by the Suprême Court that 
although the national courts are courts of limited jurisdiction, and the 
complaint must contain the allégations necessary to show the jurisdic- 
tion of the court, a judgment rendered upon a complaint failing to 
allège the necessary jurisdictional facts is not void, and cannot be at- 
tacked collaterally, but is merely erroneous, and can be corrccted by 
appeal only. Skillern v. May, 6 Cranch, 267, 3 L. Ed. 220; McCor- 
mick V. Sullivant, 10 Wheat. 192, 199, 6 L. Ed. 300; Evers v. Wat- 
son, 156 U. S. 527, 15 Sup. Ct. 430, 39 L. Ed. 520; Dowell v. Apple- 
gate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463 ; Cutler v. Huston, 
158 U. S. 423, 15 Sup. Ct. 868, 39 L. Ed. 1040. It has also been 
uniformly held that a judgment or decree rendered by a Circuit or 
District Court after it had erroneously refused to remand the case 
to the State court, from which it had been removed, is not void, but 
must be given efïect by ail courts, until reversed by the appellatc 
court. Chesapeake & Ohio R. Co. v. McCabe, 213 U. S. 207, 220 
29 Sup. Ct. 430, 53 L. Ed. 765 ; In re Metropolitan Trust Co., 218 U. 
S. 312, 321, 31 Sup. Ct. 18, 54 E. Ed. 1051. In_ the Metropohtan 
Trust Company Case, the facts were that the Circuit Court overruled: 
a motion to remand that case, which had been removed from a state 
court. Thereafter a final decree was rendered in that case in favor 
of the trust company, and also in favor of the other défendants. An 
appeal was taken from the decree in favor of ail the défendants ex- 
cept the Trust Company, and the Circuit Court of Appeals upon that 
appeal held that the Circuit Court had erred in overruling the motion 
to remand it to the state court. Thereupon the plaintiff applied to. 
the Circuit Court to set aside the decree in favor of the Trust Com- 
pany, which was granted ; but the Suprême Court granted a manda-- 
mus to vacate the order of the Circuit Court setting aside the decree, 
holding that, the term at which the decree in favor of the Metropolitan 
Trust Company was rendered havir.g expired, the court was without 
jurisdiction to set it aside; the judgment overruling the motion to re- 
mand having been merely erroneous and not void. 

[4] In the cross-bill filed by Mrs. Mellon against the petitioner, the 
lease, which was the basis of her cross-bill and made a part thereof. 
provided : 

"Durlng the demlsed term no uiechanics' liens for iraprovements sliall lie 
put luion the demised prernises, and in the event liens should be flled theveoii, 
the lessee was to pay the same off within thlrty days after final judgment, 
and if she failed to do so. the lessor should hâve the right to pay the .same off, 
and the amount thus paid should be added to the rent, and if the default io 
the payment of such sums and the rent continues for three months after thoy 
become due, the lessor has the option to déclare the lease termiuated, and il 
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the forfeiture Is on account of any mechanics' liens, the Improvements shall 
also be forfelted wlthout compensation therefor." 

It was charged that thèse provisions of the lease had ail been vio- 
lated, and, while the spécifie relief asked was for a foreclosure of her 
liens, the bill also contained a prayer for gênerai relief. 

It also appeared from the record that it was claimed that the value 
of the mortgaged premises was insufficient to pay off the mortgage 
and mechanics' liens, which latter had been assigned to the trust Com- 
pany, the mortgagee, and the court, having found this to be true, ap- 
pointed a receiver to collect the rents and profits of the premises, 
pending the litigation, in order that they may be applied to the trust 
company's claims. In addition to thèse debts, there was due to Mrs. 
Mellon a large sum of money for rent of the ground, and for taxes, 
which Miss Patterson had failed to pay. It therefore appeared that she 
lîad in fact no interest whatever in the premises, and, if Mrs. Mellon 
])aid off the prior liens, it would be a useless expense to hâve a fore- 
closure sale, and that a .strict foreclosure would be to the interest of 
ail, relieving Miss Patterson of a deficiency decree, if the premises 
should, upon a sale, sell for less than the amount due by her to ail 
the parties. That this would be so appeared from the record as a 
certainty. That under the prayer for gênerai relief the court has the 
power to grant ail the relief, which the allégations in the bill warranted, 
has been expressly determined in Gibbs v. Alger, Smith & Co., 201 
Fed. 47, 1 19 C. C. A. 379, decided by this court. In that case an ac- 
tion had been brought in the district court of the state of Minnesota 
to remove a cloud on plaintiff's title to certain lands. A statute of 
the state of Minnesota permitted a person in possession of lands to 
inaintain an action to détermine adverse claims thereto. The prayer 
of the bill was : 

'•ïliat plaintlff be adjuflged the owner in fee of said lands, and that his 
title thereto be quieted as ngainst the claims of said défendants. * » * 
That the défendants Frederick L. Gilbert and Edward T. Buxton lie adjudged 
and held to hâve no right, title, interest, estate, or lien upon said lands, and 
that the plaintiff may be adjudged the absolute owner, free from ail claims, 
right, title, interest, estate, or lien in and to said lands as against each and 
ail of said défendants, and that plaintiff may ha.ve ail other proper relief in 
tiie premises," etc. 

The district court of the state held that, as the allégations in the 
pétition were sufficient to entitle the plaintiff to the relief under the 
statute to détermine adverse claims, although the bill itself was drawn 
for the purpose of removing clouds on plaintiff's title, and that was the 
spécifie relief prayed, he was entitled, under the prayer for gênerai 
relief, to hâve the adverse claims under the statute, determined. Upon 
appeal to the Suprême Court of Minnesota this decree was affirmed. 
Thereafter an action was instituted in the national court for the dis- 
trict of Minnesota, by the unsuccessful litigants in the state court, the 
contention being that the action in the state court was to remove the 
cloud on the title, and was not an action to détermine adverse claims 
under the statute, and that, as the decree of the state court went be- 
yond this prayer for relief, its judgment was without jurisdiction, in 
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so far as the relief granted exceeded that of removing the cloud caused 
bv the executor's deed. But this court held this contention untena- 
ble, saying: 

"If the court, on examining this pétition, foiind the allégations and a prayer 
for relief strictly authorized by the Ktatute to détermine adverse flairas and 
due service, it had jurisdiction of botli the subject-matter and the persons, and. 
If It proceeded to grant sueh relief, It was at iriost erroneous. Under such cir- 
cumstances, the décision was a flnality" — citlng authoritles. 

In Omaha Ry. v. Cable Tramway Co. (C. C.) 32 Fed. 727, it was 
claimed that the Circuit Court was without jurisdiction to assess dam- 
ages in an action only praying for an injunction. Mr. Justice Brewer, 
then Circuit Judge, denied this contention, upon the ground that there 
was also a prayer for gênerai relief in the bill. He said: 

"Again, Inasmuch as the prayer for relief contains also the gênerai prayer 
for other and further relief, it Is familiar law that the court may awaril 
such other relief as Is justified by the facts stated in the bill, and may fairly 
hâve been cousidered within the contemplation of the parties in the litiga- 
tion." 

See, also, "Lockhart v. Leeds, 195 U. S. 427, 437, 25 Sup. Cl. 76, 
49 L. Ed. 263 ; Salton Sea Cases, 172 Fed. 792, 97 C. C. A. 214; Mc- 
Cormick v. Oklahoma City, 204 Fed. 921, 122 C. C. A. 215. 

In Standard Oil Co. v. Missouri, 224 U. S. 270, 285, 32 Sup. Ct. 
406, 410 (56 L. Ed. 760, Ann. Cas. 1913D, 936) a writ of quo warrante 
had been filed by the state of Missouri in the Suprême Court of that 
state against the Standard Oil Company, and after a hearing the court 
.sustained the prayer for the writ, and imposed a fine of $50,000 on the 
Standard Oil Company, although the pétition asked for no penalty. 
It was claimed that, as there was no prayer for a penalty in the péti- 
tion, the judgment imposing it was void, depriving the company of 
its property without due process of law. But this contention was by 
the Suprême Court overruled, the court saying : 

"The facts stated flx the limit of the relief that can be granted. While tho 
judgment must not go beyond that to vvhlch the plaintiff was entitled on proof 
of the allégations made, yet the court may grant other and différent relief 
from that for which he prayed." 

Van Vleet on Collatéral Attack, § 256, says: 

"If the object of the petitioner can be ascertalned from the allégations, no 
matter how defective they are, or how many necessary ones are omitted — the 
court havlng power to grant the relief sought, and having the parties before 
It — the judgment Is not void. * * « The cases ail agrée that, if the 
allégations tend to show each materlal fact necessary to constitute a cause 
of action, they wlll shleld the judgment from collatéral attacli." 

We are of the opinion that the court is without jurisdiction to grant 
the relief prayed, and it is denied. 
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MARYLAND CASUALTY CO. OF BALTIMORE, MD., y. ORCHARD LAND 

& TIMBER CO. 

(Circuit Court o£ Appeals, Ninth Circuit. February 26, 1917.) 

No. 2751. 

1. APPEAIi AND ERBOR ©=3209(1) ReVIEVV— QUESTIONS PrESENTED. 

Rev. St. §§ 649. 700 (Comp. St. 1913, §§ 15S7, 166S), made applicable to 
District Courts by Judlcial Code (Act Marcli 3, 1911, c. 231) §§ 289-291, 
36 Stat 1167 (Comp. St. 1913, §§ 1266-126S), déclare that issues ot fact 
in civil cases may be tried and determined by the court witbout ttie inter- 
vention of jury, whenever tlie parties or their attorneys of record Aie 
witb the clerk a written stipulation waiving a jury, the finding of the 
court, which may be either gênerai or spécial, having the same effect as 
the verdict of the jury, and that, when an issue of fact in any civil cause 
is tried and determined by the court without the intervention of a jury, 
the rulings of the court in the progressi of the trial of the cause, if ex- 
pepted to at the time and duly presented by a bill of exceptions, m'ay tie 
reviewed upon writ of error or upon appeal, and when the flnding is spé- 
cial the review may extend to the détermination of the sufflciency of the 
facts found to support the judgment. In an action tried to the District 
Court without a jury, plaintiff in error, the défendant below, made no ob- 
jections and reserved no exceptions to the introduction of évidence, and 
made no motion or request for spécial findings of fact. Held, that assign- 
ments of error that the court did not make findings of fact and conclu- 
sions of law covering the issues presented by the pleadings that there waa 
no évidence and InsutBcient évidence to justify the findings of fact cannot 
be reviewed, for where a jury is waived, and the court chooses to find 
generally for one side or the other, the losing party has no redress on er- 
ror, exccpt for the wrongful admission or rejection of évidence. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 1290.] 

2. Appeal and Error ®=>977(1) — New Tuial iS=i6~Circitit Court of Ap- 

peals— Review. 

A motion for new trial is addressed to the sound discrétion of the low- 
er court, and cannot be reviewed by the Circuit Court of Appeals ou writ 
of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3800; 
New Trial, Cent. Dig. §§ 9, 10.] 

3. Courts <S=>405(17) — Circuit Court of Appeals— Review— Assignments of 

Error. 

Rules 11 and 24 for the Circuit Courts of Appeals (150 Fed. xxvil, 
xxsiii, 79 C. C. A. xxvii, xxxiîi), both providing that errors not specified 
aecording to the rules will be disregarded, but that the court at its op- 
tion may notice a plain error not assigned or specified, appl.y to the as- 
•signment of errors in the Circuit Court of Appeals, and do not warrant 
tlie review in an action tried to the court of matters not reviewable under 
Eev. St. § 700, because not presented below. 

In Error to the District Court of the United States for the District 
oî Oregon ; R. S. Bean, Judge. 

Action by the Orchard Land & Timber Company, a corporation, 
against the Maryland Casualty Company of Baltimore, Md,, a cor- 
poration. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Action upon a policy of Insurance issued by the plaintiff In error to Indem- 
nlfy the défendant In error against loss from the liabillty imposed by law up- 
on the défendant in error for damages on account of bodily injuries suffered 

<®=5For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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by one of its employ6s. Plaintiff in error pleads no loss witMn tte terms of 
the policy. Judgment for the défendant in error. The plalntifC in error will 
hereafter be designated as the Casualty Conïpany, and the défendant in er- 
ror as the Timber Company. 

On June 5, 1912, the Casualty Company, a Maryland corporation, issued to 
the Timber Company, an Oregon corporation, Its policy No. A-34208, by the 
terms of which the Casualty Company agreed to indemnify the Timber Com- 
pany agalnst loss froiiï tlie Uabllity imposed by law upon the Timber Company 
for damages on aocount of bodily injuries, including death resulting there- 
from, suffered by any employé of the Timber Company, while upon the prejn- 
Ises, or upon the sidewalks, or other ways Immediately adjacent thereto, pro- 
vlded for the use of the employés of the Timber Company or the public, and 
occupled by the Timber Company in the conduct of its business, withln a 
perlod of 12 months teginning on the 5th day of June, 1912, upon whlcb policy 
a premium of §140 was then paid by the Timber Company to the Casualty 
Company. 

On the Sth day of .T\ine, 1912. O. W. Dunne was emfployed in and about thyj 
mill of the Timber Company, sltuated in Lane county, Or., and while in such 
employmeijt, and engaged in work in and about the mill and yards of the 
Timber Company, Damne was seriously injured. On October 9, 1912, Dunne 
brought an action at law in the circuit court of the state of Oregon, for Lane 
county. against the Timber Company, setting forth the injuries received, and 
pra.ving for judgm'ent in the sum of $15,000, besides his costs and disburse- 
ments. The Casualty Company was promptly notified of such injuries, as re- 
quired by the terms of the contract of indemnity. and when the action was 
brought the Casualty Company was promptly notified thereof, and the com- 
plaint and other papers in the case were promptly transmitted to the Casual- 
ty Company. The Casualty Company thereupon assumed eutire charge and 
control of the conduct and défense of the action, under and pursuant to the 
terms of the contract of indemnity. Upon the trial in the circuit court of 
Lane county. Or., a judgment was entered in favor of Dunne and against the 
Timber Company in the sum of $7.500, and for his costs and disbursenfents, 
taxed and allowed in the sum of $102.60. Thereafter the Casualty Company 
declined to settle the claim and judgment, and in the name of the Timlser 
Company took an appeal fronï the judgment to the Suprême Court of the State 
of Oregon, where the judgment of the lovver court was affirmed. 

Thereafter Charles A. Hardy, attorney for Dunne, procured au exécution to 
be issued against the Timbor Company, and had a notice to garnishee served 
upon the Casualty Company, but the latter ]>roceeding was dismissed. The 
Dunne judgment reraaining unsatisfied, Hardy obtained from the Tinïber 
Company its promissory note for the amount of the judgment, together with 
an assignment of any judgment whicli the Timber Company might recover in 
the présent action as secnrity, and in considération tliereof had the Dunne 
judgment satisfied ot record. He then brought thls action, in the name of the 
Timber Company, against the Casualty Company, to recover the amount of 
the Casualty Company's liability under the contract of indemnity above re- 
ferred to. 

The casualty comtiany answered, admitting ail the allégations of the com- 
plaint, with the exception of the allégation that the Timber Company had 
paid the judgment in favor of Dunne. AVitli respect to thls allégation the 
Casualty Company alleged that •'plaintif! hiis not sustained any loss for any 
liability imposed by law upon the assured for damages on aecount of bodily 
Injuries accidentally sufCered by any employé of the assured. or by the said 
O. W. Dunne referred to in said plaintiff's amended complaint, and sald de- 
fendant [the Casualty Company] allèges that sald plaintiff [the Timlier Com- 
pany! did not, on or about the llth day of November, 1914, or at any other 
time, pay the judgment referred to in said plaintiff's [Timber Company's] 
amended complaint, and in paragraph VIII thereof." 

The case was thereafter tried before the District Court, sitting wlthout a 
jury, and on October 18, 1915, the court found generally "that by reason of 
ail the matters and things set forth in the complaint, the plaintifC, Orchard 
Land & Timber Company, suffered and sustained damages in the sum of |5,- 
000, together with interest thereon, • ♦ • amounting to $246.50." Judg- 
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ment was thereupon entered In faror oî the Timber Company and against 
the Casualty Company for $5,248.50 and costs tased at $20.40. 

Wilbur,_ Spencer & Beckett and F. C. Howell, ail of Portland, Or., 
for plaintiff in error. 

Charles A. Hardy, of Eugène, Or., and Clark, Skulason & Clark, 
of Portland, Or., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). 1. 
This is an action to recover the amount of a policy indemnifying the 
Timber Company against loss from the liability imposed by law upon 
the insured for damages on account of bodily injuries accidentally suf- 
fered by one of its employés. A jury having been waived by stipula- 
tion of the parties, the case was tried by the court without a jury. 
The court found, generally, "that by reason of ail the matters and 
things set forth in the complaint, the plaintiff [the Timber Company] 
* * * suffered and sustained damages in the sum of $5,000, to- 
gether with interest thereon * * * amounting to $246.50," and as 
a conclusion of law the court found "that the plaintiff, Orchard Land 
& Timber Company, is entitled to judgment against the défendant, 
Maryland Casualty Company of Baltimore, for the sum of $5,246.50, 
besides the costs and disbursements of this action," and judgment was 
entered accordingly. 

[1] The case cornes hère on writ of error. The errors assigned are 
that the court did not make findings of fact and conclusions of law 
covering the issues presented by the pleadings ; that there was no évi- 
dence, and not sufficient évidence, to justify and support the findings 
of fact; that the évidence and findings were not sufficient to justify 
or authorize the conclusions of law ; that there was no évidence to jus- 
tify the judgment; and that the court erred in not granting defend- 
ant's motion for a new trial. 

Section 649 of the Revised Statutes (Act March 3, 1865, c. 86, § 4, 
13 Stat. 500, 501 [Comp. St. 1913, § 1587]) provides: 

"Issues of fftct în civil cases In nny Cirenit Court [District Court (sections 
28?)-291. Judicinl Code. 36 Stat. 1167)] niay be tried and detemilned by tlie court, 
without the Intervention of a .jury, whenever the parties, or their attorne.vs of 
record, file with the clerk a stipulation In writing waiving a .jury. The findinj? 
of the court upon the fncts, whicli may be either gênerai or spécial, shall 
hâve the same effect as the verdict of a jury." 

Section 700 (Act March 3, 1865, § 4, 13 Stat. 500, 501 [Comp. St. 
1913, § 1668]) provides: 

"When an issue of fact in any civil cau.se in a Circuit Court [District 
Court (sections 2SÎV291, .Tudicial Code, 30 Stat, 1107)1 is tried and deterrained 
by the court without the Intervention of a ,1ury, accordlng to section 640 the rul- 
Ings of the court in tlie progress of the trial of the cause, if excepted to at 
the timte, and duly presented by a blll of exceptions, may be reviewed l)y the 
Suprême Court upon a writ of error or upon appeal; and when tlie findlng Is 
spécial the revlpw may extend to tlie détermination of the sufflctency of tbo 
facts found to support the judgment." 

In Dirst v. Morris, 14 Wall. 484, 491, 20 L. Ed. 722, the Suprême 
Court of the United States, referring to this statute (then Act March 3, 
1865, § 4, 13 Stat. 500, 501), said: 
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"As the law stands, if a jury is waived and the court chooses to flnd gener- 
ally for one sirle or the other, the losing party has no redress on error, except 
for the wrongfui admission or rejection of évidence." 

In Grayson v. Lynch, 163 U. S. 468, 472, 16 Sup. Ct. 1064, 1066 (41 
L. Ed. 230), the court said : 

"This court has held in a séries of cases that tlie spécial findings of facts, 
referred to in the acts allowing parties to submit issues of fact in civil cases 
to be tried and determined by the court, is not a niere repoit of the évidence, 
but a flnding of those ultiinate facts upon vfhich the law luust détermine the 
rights of the ijarties; and, If the flndlngs of fact be gênerai, on!y such rulings 
of the court in the progress of the trial can be reversed as are presented by a 
bill of exceptions, and tliat in such cases a bill of exceptions caïuiot be used 
to bring up the whole testiuiony for review any more thau in a trial by jury." 

This construction of the statute was followed by this court in Duns- 
muir V. Scott, 217 Fed. 200, 202, 133 C. C. A. 194, and in Sierra Land 
& Live Stock Co. v. Désert Power & M. Co., 229 Fed. 982, 984, 144 
C. C. A. 264. In the first-mentioned case, this court said, on page 202 
of 217 Fed., page 196 of 133 C. C. A. : 

"The bill of exceptions caunot be used to bring up the oral testiruony for 
review" (ciling a nuniber of ca.ses, iucludlug Dirst v. Morris and Grayson v. 
I<yneh, supra). 

The court said further: 

"The question whether or not, at the close of the trial, there Is substantial 
évidence to sustain a flnding in favor of one of the parties to the action, is a 
question of law which arlses in the progress of the trial. Where the trial is 
before a jury, that question is reviewable on exception to a raling upon a re- 
quest for a peremptory Instruction for a verdict. Where the trial Is before the 
court, it is reviewable upon a motion whIch présents that issue of law to the 
court for its detenniiiation at or before the end of the trial. In the case at 
bar there was no sudi motion, and no request for a spécial flnding. We are 
linrlted, therefore, to a review of the rulings of the court to which exceptions 
were reserved during the progress of the trial." 

When, upon the trial of this case, the attorney for the Timber Com- 
pany, for the purpose of proving the liability of the Caguahy Com- 
pany upon its indemnily contract, offered in évidence its promissory 
note issued to Dunne for $7,602.60 and a certified copy of the judgment 
docket of Lane county, Or., showing satisfaction of the judgment in 
favor of Dunne and against the Timber Company for that amount, no 
objection was made to the évidence, and no exception taken to its in- 
troduction; and, as there were no objections made, and no exceptions 
reserved or taken during the progress of the trial, and no motion or 
request made for a spécial iinding, there is nothing in the record before 
us to review with respect to the proceedings upon the trial of the case, 

[2] 2. The déniai of a motion for a new trial in the fédéral courts 
is within the discrétion of the court, and where that discrétion has been 
exercised, and there is évidence to support the lindings and judgment, 
as in this case, the motion is not reviewable on a writ of error. Dwyer 
V. United States, 170 Fed. 160, 165, 95 C. C. A. 416; Hedderly v. 
United States, 193 Fed. 561, 571, 114 C. C. A. 227; Pickett v. United 
States, 216 U. S. 456, 461, 30 Sup. Ct. 265, 54 L. Ed. 566; Holmgren 
V. United States, 217 U. S. 509, 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 
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19 Ann. Cas. 778; Shepard v. United States, 236 Fed. 71, 77, — C. 
C. A. — . 

[3] 3. It is contended by the plaintiff in error that a review may be 
had under ruie 11 of this court (150 Fed. xxvii, 79 C. C. A. xxvii), 
relating to the assignment of errors, wherein it is provided that: 

"Errors not as.sigiied according to this riile will be disresarded, but tlie 
court, at its option, may notice a plaln error not assigiied" 

— and rule 24 (150 Fed. xxxiii, 79 C. C. A. xxxiii) relating to briefs, 
wherein it is provided that: 

"Errors not specifled according to tbis rule will be dlsregarded: but the 
court, at its option, may notice a plain error not asslgned or specifled." 

Thèse rules relate to proceedings in this court, over vvhich we hâve 
the control hère indicated; but in this case we are dealing with the 
proceedings in the District Court, which are regulated by statute in 
the matter under considération. In the exercise of our appellate juris- 
diction, we cannot disregard a statute prescribing its limitation. 

The judgnient of the District Court is affirmed. 



LEE WONG HIN v. MAYO, Immigration Com'r. 

(Circuit Court of Appeals, Fifth Circuit March 10, 1917.) 

No. 3017. 

Aliens ©=='32(1)— Déportation of Chinese— Proceedings— Statutes. 

Chinese Exclusion Act Sept. 13, 1SS8, c. 1015, § 13, 25 Stat. 479 (Comp. 
St. 1913, § 4313), provides that any Chinese person found unlawfully in the 
United States may be arrested on warrant issued on complalnt by any jus- 
tice, judge. or comiuissioner of any t'ulted States court, retumable be- 
fore any justice, judge, or commissloner of the United States court, or 
before any such court, and when convlcted upon a hearlng, and found not 
entitled to remain in the United States, he shall be removed, but, if con- 
victed before a commissloner, lae may appeal to a judge of the District 
Court. Immigration Act Feb. 20, 1907, a 1134, §§ 20, 21, 34 Stat. 904 
(Comp. St 1913, §§ 4269, 4270), provide for the déportation of aliens, who 
hâve violated auy of the provisions of the Immigration Act, upon warrant 
issued by the Secretary of I.abor, wlthout a right to a judiclal détermina- 
tion of hls status, unless the Secretary acted beyoud hîs légal authority or 
witliout évidence, and provide that the procédure shall be applicable to 
any allen subjeet to déportation under the provisions of that act, or of any 
law of the United States. Section 43 of the same act (Comp. St. 1913, § 
4289) provides that nothlng thereln shall be construed to repeal, alter, or 
amend existing laws relating to the Immigration or exclusion of Chinese 
persons. HcH that, eveu though the Chinese Exclusion Act Is the only 
"other law of the United States" to vvhich the Inimigation Act could refer, 
a construction of that act as permltting the déportation of a Chinese person 
after an administrative hearing only would be a repeal and altération of 
the provisions of the Chinese Exclusion Act for a judlcial hearlng con- 
trary to section 43 of the Immigration Act, and therefore a Chinese jwr- 
son unlawfully withiu the United States under the Exclusion Act, but who 
has committed no offense under the Immigration Act, cannot be deporred 
on tije warrant issued by the Secretary of Labor. 

<S=x>For otber casea see same topic & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 



LEE WONG HIN V. MATO 3G9 

Appeal from the District Court of the United States for the Eastem 
District of Louisiana ; Rufus E. Poster, Judge. 

Application by Lee Wong Hin against John P. Mayo, Commissioner 
of Immigration, Port of New Orléans, for a writ of habeas corpus. 
From an order of the District Court dismissing the pétition, petitioner 
appeals. Reversed and remanded, with directions. 

W. J. Waguespack and Herbert W. Waguespack, both of New Or- 
léans, La., and C. A. Miranne, for appellant. 

Jos. W. Montgomery, Asst. U. S. Atty., of New Orléans, La., for 
appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This is an appeal from an order of the 
District Court of the United States for the Eastem District of Louisi- 
ana, dismissing the pétition of the appellant, as relator, for a writ of 
habeas corpus. The appeal présents a single question of law. The ap- 
pellant was arrested under a warrant issued by the Secretary of La- 
bor, and was ordered by the Assistant Secretary of Labor, after a hear- 
ing, to be returned to the country from whence he came to this coun- 
try at the expense of the steamship company importing him. The war- 
rant of arrest and that of déportation charged the appellant with hav- 
ing been "found within the United States in violation of section 2, 
Chinese Exclusion Act of November 3, 1893 [28 Stat. 8, c. 14 (Comp. 
St. 1913, § 4324)], having secured admission by fraud, not having 
been at time of entry a lawfully domiciled exempt, returning to ré- 
sume a lawfully acquired domicile and to follow an exempt pursuit in 
this countrj'." He was not charged with any offense under the Im- 
migration Act of February 20, 1907. The appellant insists that, the 
only offense for which he is being detained being one under the Chinese 
Exclusion Act, by the terms of which he was entitled to a judicial 
hearing to détermine whether or not he was found unlawfully in the 
United States, he cannot be held under the warrant of déportation is- 
sued by the Secretary of Labor under the Immigration Act of Febru- 
ary 20, 1907, and by that means denied a judicial hearing. 

It is settled that the Immigration Act of February 20, 1907, makes 
no exception from the classes of undesirable aliens covered by it of Chi- 
nese persons, and that persons of whatever race, who enter this coun- 
try in violation of its provisions, subject themselves to déportation by 
the method provided for in sections 20 and 21 of the act, after an ad- 
ministrative hearing only. United States v. Wong You, 223 U. S. 67, 
32 Sup. Ct. 195, 56 L. Ed. 354. The question presented in this case 
is a différent one. The appellant is charged with no violation of the 
Immigration Act, as was Wong You in the case cited. He is charged 
with a violation of the Chinese Exclusion Act only, and the govern- 
ment's contention is that the plain language of section 21 of the Im- 
migration Act makes the procédure provided for in that act applica- 
ble to any alien "subject to déportation under the provisions of this act 
or of any law of the United States," and that the appellant, being sub- 
ject to déportation under the Chinese Exclusion Act, which is a law 
240 F.— 24 
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of the United States, may therefore be deported under the procédure 
provided in the Immigration Act. Section 43 of the Immigration Act 
is as follows: 

"That the aet of March thlrd, nineteen hundred and three, belng an act to 
regulate the immigration of aliens into the United States, except section thir- 
ty-four thereof, and the act of March twenty-second, nineteen hundred and 
four, beîng an act to extend the exemption from liead tax to cltlzens of New- 
foundland enterlng the United States, and ail acts and parts of aets Inconsist- 
ent wlth this act are hereby repealed: Provided, that this act shall not be 
•construed to repeal, alter, or amend existlng laws relating to the immigration 
or exclusion of Chinese persons or persons of Chinese descent, nor to repeal, 
alter, or aniend section six, chapter four hundred and fifty three, thlrd ses- 
sion Flfty-Eighth Congress, approved February sixth, nineteen hundred and 
flve, or, prier to January first, nineteen hundred and nine, section one of the 
act approved August second, eighteen hundred and eighty two, entitled "An 
act to regulate the carriage of passengers by sea." 

This section prohibits a construction of the Immigration Act that 
would hâve the effect of repealing, altering, or amending existing laws 
relating to the immigration or exclusion of Chinese persons or persons 
of Chinese descent. Section 21 of the act ought, therefore, not to be 
given a construction that would operate to repeal, alter, or amend any 
part of the Chinese Exclusion Laws, in force when the Immigration 
Act was enacted. It is said that the purpose of the proviso to section 
43 was to prevent Chinese aliens from obtaining admission into the 
United States, under the Immigration Law, where they would hâve 
been excluded under the Exclusion Acts. Whatever may hâve been 
±e motive for the insertion of the proviso, its language must be given 
.ts natural effect, which is to prohibit a construction that would operate 
as a repeal, altération, or amendment of the Chinese Exclusion Act in 
any material respect whatsoever. The question, then, is whether the 
making of the déportation procédure, provided in sections 20 and 21 
of the Immigration Act, applicable to persons whose only offense was 
a violation of the Chinese Exclusion Act, would work a repeal, al- 
tération, or amendment of that act, or any material part of it. 

To détermine this question, it will be helpful to consider what were 
ihe rights of the Chinese person under the Chinese Exclusion Act, 
and what they will be if section 21 of tlie Immigration Act is con- 
strued as contended for by the government. The Chinese Exclusion 
Act of September 13, 1888 (section 13), provides : 

"That any Chinese person, or person of Chinese descent, found uniawfully 
In the United States, or its territories, may be arrested upon a warrant Issued 
upon a complaint, under oath, flled by any party on behalf of the United 
States, by any justice, judge, or commissloner of any United States court, 
returnable before any justice, judge, or commissloner of a United States court, 
<ir before any United States court, and when convicted, upon a hearing, and 
found and adjudged to be one not lawfuUy entitled to be or remain in the 
United States, such person shall be removed from the United States to the 
country whenee he came. But any such Chinese person convicted before a 
commissloner of a United States court may, wlthin ten days from such convic- 
tion, appeal to tlie judge of the District Court for the district." 

Under it the Chinese person is entitled to a judicial hearing to dé- 
termine his status, either before a justice, judge or commissloner, or 
before a United States court, and is entitled, if convicted before a 
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commissîoner, to an appeal to the District Judge, and from the order 
of the District Court is entitled to an appeal to the Circuit Court of 
Appeals. Under the Immigration Act (sections 20 and 21) the alien 
is entitled only to an executive hearing and investigation, and déporta- 
tion may follow such executive hearing. Unless the Secretary of La- 
bor acts beyond his légal authority, or without évidence, the alien has 
no right to a judicial détermination of his status, under the Immigra- 
tion Act. 

If sections 20 and 21 of the Immigration Act be construed to pro- 
vide a method of déportation available to the government as against 
violators of the Chinese Exclusion Act alone, then such persons are, 
by such a construction of tlie Immigration Act, deprived of the right 
to a judicial hearing to détermine their right to remain in this coun- 
try, vifhich they theretofore had under the Chinese Exclusion Act. 
That such a construction would accomplish an altération or amend- 
ment of the Chinese Exclusion Act in a material respect is obvious. 
It would, at the option of the government, make the Chinese person's 
right to stay in this country dépend upon an executive détermination 
of his status, instead of upon the resuit of the judicial inquiry ac- 
corded to him by the Exclusion Act. That this was a valuable right 
to the Chinese person goes without saying. The efïect of such a con- 
struction, so far as concerns the government, may be, as contended 
by it, merely to provide a cumulative, distinct, and independent rem- 
edy to that provided by the Exclusion Act. From the point of view 
of the Chinese person, however, the efïect of the construction would 
be to deny him, at the option of the government, his remedy under 
the Exclusion Act of a judicial inquiry into his right to remain in this 
country, and to substitute therefor a mère executive détermination 
by the department. 

We think to adopt such a construction would be ta ignore the di- 
rection of section 43 of the Immigration Act that "this act shall not 
be construed to repeal, alter, or amend existing laws relating to the 
immigration or exclusion of Chinese persons, or persons of Chinese 
descent." Refusing to adopt the construction contended for by the 
government, it may be difficult to find a field of opération for the 
words "or any law of the United States," found in section 21 of the 
Immigration Act, unless they be held to relate to future législation. 
In any event, they should not be given a function as referring to the 
Exclusion Act, when the doing so brings the court in direct conflict 
with the proviso of section 43. The effect of the proviso of section 
43 is to except from the opération of the gênerai words of the pre- 
ceding section 21, "or any law of the United States," the Chinese Ex- 
clusion Act. 

This was the holding of District Judge Carpenter in the case of 
United States ex rel. Lem Him v. Prentis et al. (D. C.) 230 Fed. 935, 
afifirmed by the Circuit Court of Appeals for the Seventh Circuit at 
its October term, 1916, January session, 1917 (unreported), and of 
District Judge Cochran, in the case of Ex parte Woo Jan (D. C.) 228 
Fed. 927, sdll pending on appeal in the Sixth Circuit. The foUow- 
ing cases are to the contrary: Ex parte Lam Pui (D. C.) 217 Fed. 
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457; Sibray v. United States, 227 Fed. 1, 141 C. C. A. 555; and Ex 
parte Woo Shing (D. C.) 226 Fed. 141. But in each the case of United 
States V. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 354, 
was held to be controlling, and we think it only so where the alien is 
held under a warrant charging a violation of some provision of the 
immigration act, which was the case in the Wong You Case, but is not 
so in this case. 

This conclusion leads to a reversai of the order of the District Court, 
dismissing appellant's pétition for a writ of habeas corpus, and a re- 
mand of the case to the District Court, with directions to entertain 
the pétition and grant the writ, unless the United States, within sucli 
time as the District Judge deems reasonable, institute proceedings 
against the relator under the provisions of the Chinese Exclusion Act. 

And it further appearing from the record that there is a stipulation 
between counsel for the parties that whatever judgment shall be ren- 
dered in the case of Lee Wong Hin, now decided, shall also be ren- 
dered in the cases of Lee Soon v. John P. Mayo, Commissioner of 
Immigration at Port of New Orléans, No. 2982, and Lee Bing Shou 
V. John P. Mayo, Commissioner of Immigration at Port of New Or- 
léans, No. 2983, now pendtng in this court, a judgment of reversai 
shall accordingly be entered in each of said cases. 



ATLANTIC COAST REALTï CO. v. ROBERTSON.* 

(Circuit Court of Appeals, Fourth Circuit February 14, 1917.) 

No. 14S1. 

FRAUDS, StATUTE of <©=.36(9)— InTEBEST in LaNDS — CONTKACT OF Agenct. 

A contract by which défendant, an owner of hmd, gave plaintiff an ex- 
clusive agency to sell the land, plaintiff to make advancements for develop- 
ment, advertising, etc., which were to be lepaid by défendant, and to re- 
ceive as its compensation one-half the net profits received from the sales 
above the flxed value placed upon the lands, créâtes an agency, and not a 
partnership, since plaintitt' acquired no Interest in tlie profits as such, but 
merely a right to compensation for services measured by the profits, and 
sucli a contract was therefore not required to be in vvriting by Code Va. 
1904, § 2840, subd. 6, providing that no action shall be brought on any 
contract for the sale of real ei<tate, or for tlie lease thereof, unless the 
contract or some mémorandum tljereof is in writing. 

[Ed. Note. — For other cases, see l'rauds, Statute of, Cent. Dig. §§ 136- 
13S.] 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Action by the Atlantic Coast Realty Company against Wirt Robert- 
son. Judgment for défendant on demurrer to plaintift's bill, and plain- 
tiff brings error. Reversed and remanded. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

Charles T. Lassiter, of Petersburg, Va., and James Mann, of Nor- 
folk, Va. (Lassiter & Drewry, of Petersburg, Va., and Mann & Ty- 
1er, of Norfolk, Va., on the brief), for plaintiff in error. 

C. V. Meredith, of Richmond, Va., and J. M. Townsend, of Peters- 
burg, Va., for défendant in error. 

.€;=3For otber cases see satne tapie & KEY-NUMBER in aU Key-Numbercd DigesU & Indexes 
•Rehearing denied May 28, 1917. 
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PRITCHARD, Circuit Judge. This case cornes hère on writ of er- 
ror f rom the District Court of the United States for the Eastern Dis- 
trict of Virginia. The court below sustained the demurrer interposed 
by the défendant to the bill filed by the plaintifï. 

The plaintifï allèges that the défendant was the owner of a tract of 
land purchased at the price of $31,000, which he desired to eut up in 
lots or parcels and to sell ; that the plaintifï, being engaged in adver- 
tising and selling property on commission, was employed by the de- 
fendant to sell and dispose of the property in question on a percentage 
basis on any amount realized over and above the original purchase price 
of the land. It is f urther alleged that the défendant was interested in 
the approaching sale of lots in a tract of land near by, and in order 
that this tract would be first placed upon the market he was anxious 
that plaintifï should become pecuniarily interested ; that défendant pro- 
posed that plaintifï become the exclusive agent for the sale of his 
property, and make, among other things. advancements for develop- 
ment, advertising, etc., which were to be refunded by défendant, and 
that after défendant should receive $40,000, as the gross value of his 
land, plaintifï was to be paid one-half of the net profits as its com- 
mission or compensation ; that after this verbal agreement was made, 
and the parties had shaken hands in fuU acceptance of its terms, the de- 
fendant sold one Charles Barrow (who ovvned neighboring property) 
the land in question for $80,000; that this sale was made without notice 
to plaintifï, and défendant now seeks to avoid his agreement with plain- 
tiff on the ground that it was verbal and not in writing. 

Plaintifï instituted suit to recover its commissions, based on the price 
at which it could hâve sold the property, and to recover certain amounts 
it had expended in pursuance of its agreement with défendant. The 
court below held that the contract was for the sale of real estate, and 
that therefore it was unenforceable, because not reduced to writing. 
The defendant's demurrer to the déclaration was sustained, and the 
suit was dismissed. 

The agreement between the parties is set out in the déclaration in the 
following language: 

"That the said défendant • • • proposed that sald plaintifï take the e.x- 
clusive ageney for the developuient, subdivision, and handling, together witli 
the exclusive right to sell. tbe sald 'Baker property' at publie anction and at 
private sale (the title to the said property to remain in said défendant, and 
to be conveyed by him direct to the purchasers) ; that it provide a valuable 
considération for this e.^clusive right to sell, by agreelng to spend its own 
nToney for englueers, laborers, tools, teams, advertising, auctioneers, and other 
necessary purposes In that connection; that, out of tiie first procceds of the 
said sales, said plaintifE be reimbursed for Its expenditures. so to be made, up- 
on expense vouchers to be submltted by it to him ; that, after the payment of 
said expenses, the sald défendant sliould then receive out of the proceeds of 
said sales the sum of forty thousand dollars ($40,000.00) ; and that whatever 
residue mlght be produced by such sales should be divided equally between 
said plaintifE and said défendant. • ♦ • " 

The following is the only ground of demurrer filed by the défendant : 

"That It appears upon the face of said déclaration that the alleged contract 
stated therein was one providing for the sale of an interest in real estate, and 
was not In writing as required by the statute, set forth in subdivision 6 of 
section 2840, Code of Virginia." 
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The statute of frauds of Virginia, so far as applicable, is as follows: 

"No action sliall be brought in any of the following cases. * * * Sixtli. 
Upon any contract for the sale .of renl estate, or for the lease thereof for 
more than a year, * * • unless the promise, contract, agreenient, repré- 
sentation, assurance or ratification, or som'e mémorandum or note thereof, be 
in writing and signed by the party to be charged thereby, or his agent." 

The question to be determined is within a narrow compass, to wit ; 
Is the contract sued upon "a contract for the sale of real estate"? 

It is insisted by counsel for défendant that the parties to this contract 
entered into a partnership by virtue of which piaintiff became invested 
with an interest in real estate; while, on the other hand, it is urged by 
piaintiff that the contract as set forth in the déclaration clearly show.s 
that it was to act as the agent of the défendant in preparing, placing 
upon the market, and selling the property ; that it was to hâve the ex- 
clusive right to sell the property, and was required to keep an itemized 
account of incidental expenditures, for which it was to be reimbursed 
out of any proceeds that might be realized from the sale of this proper- 
ty in excess of the sum agreed upon, to wit, $40,000. There is no pro- 
vision in the contract whereby any portion of this property was to be 
conveyed to the piaintiff. On the contrary, the title is to remain in the 
défendant until such time as the piaintiff might effect a sale of the 
same, at which time the défendant was to convey it to the purchaser. 
After realizing $40,000 and a sufficient amount to pay the incidental ex- 
penses, then any residue was to be divided equally between the parties. 

The court below based its judgment upon a décision of the Suprême 
Court of Virginia in the case of Burgwyn v. Jones, 113 Va. 511, 75 S. E. 
188, 41 L. R. A. (N. S.) 120, Ann. Cas. 1913E, 564. In that case a part- 
nership was clearly established, in referring to which the complainant 
averred that: 

"Your complainant avers that sald agreement was in effect a partnership 
agreement, and that said parties vvere, as between themselves, copartners ; 
that It was niutually understood and verbally agreed by and between said par- 
ties that your complainant, by reason of the services to be rendered by him 
for the benefit of said undertaking, was to liave an interest in the sald prop- 
erty equal to that of any of said parties, after the purchase price of said prop- 
erty and the expense of maintainlng the same had been deducted; and that 
all'of the said parties would worls together for their eommon beneflt." 

Thus it will be seen that the Burgwyn Case, supra, is not analogous to 
the case at bar. There the sole purpose of the suit was to ascertain the 
interest in the tract of land growing out of the partnership between the 
parties ; also there was nothing in that case upon which piaintiff could 
reasonably contend that the agency had been established. 

In this instance the piaintiff makes no claim that it bas an interest in 
the land in question, nor is there anything in the pleading which tends 
in the slightest degree to sustain the contention that this is a suit to re- 
cover land based upon a verbal contract. The piaintiff, among other 
things, allèges that it was to take the "exclusive agency" for the sale 
of this land. It is not only alleged that piaintiff was simply acting as 
an agent of défendant, but every fact and circumstance surrounding 
this transaction clearly shows that this was a contract whereby the re- 
lation of principal and agent was established between défendant and 
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plaintiff. The fact that plaintiff was interested in the profits and 
agreed to make certain expenditures in preparing the property for sale 
is not sufficient to warrant the conclusion that this is a partnership, as 
contradistinguished from an agency. At most it can only be said that 
the money advanced for the purpose of putting this property in an at- 
tractive condition for sale was in the nature of an advancement or loan, 
for the repayment of which, according to the déclaration, spécifie pro- 
vision was made as a part of the contract. 

The Suprême Court of Virginia in the case of Jackson v. Haynie, 
106 Va. 365, 56 S. E. 148, in referring to what it takes to constitute a 
partnership, said: 

"The princlples of the law of partnership lend to the conclusion that, if a 
trader makes an arrangement In regard to a conimerclal business with another 
by reason of wlilch that other becomes interested as owner In the resulting 
profits, whlle they are undivided and remain as profits, the two are partners; 
the gênerai rule being that, to constitute a partnership, there nnist be a coiu- 
tuunity of interests Inter sese, and that the parties shonld share the profits and 
losses. It Is, however, far fronï being universally tnie that a mère particip;i- 
tion in the profits constitutes the party a partner. At most it is true only sub 
modo. The same principle that leads to the gênerai nile mentioned leads di- 
rectly to the other conclusion that a mère payment, or promise to pay, out of 
the profits a sum of money as a spécifie proportion of the profits do<!s not nec- 
essarily constitute the payée a partner, and gives him no interest in the profits 
and no rlght to the profits, but only a Personal ciainf for such share of the 
profits, after they are ascertained and may be divided. If a party has no in- 
terest whatsoever In the capital stoclc, and as between hiniself and the other 
party has no rights as a partner, or no niutuality of powers and dutles. but is 
simply employed as an agent and Is to receive a proportion of the profits as 
a compensation for bis labor and services, he will not be deemed a partner 
from that fact alone. Story on Partnership, | 30 et seq. ; l'arsons on Partner- 
ship, p. 72 et seQ. It Is clear from the authorities that if the parties nierely 
occupy the relation of principal and agent, or emiiloyer and employé, no part- 
nership can be predlcated upon the fact that such agent or employé receives a 
share of the profits as compensation for hls services or other benefits conferred. 
This proposition Is lllustrated by numerous décisions of the courts. Bowyer v. 
Anderson, 2 Lelgh (Va.) 550; Chapline v. Conant, 3 W. Va. 507, 100 Am. I>c. 
766; Sodilier v. Applegate, 24 W. Va. 411, 49 Am. Rep. 252; Berthold v. Gold- 
smlth, 24 Hovi'. 542, 16 L. Ed. 762; Blanchard v. Coolidge, 22 Pick. 151; Rice v. 
Austin, 17 Mass. 197; Loomis v. Marshall, 12 Conn. 69, 30 Am. Dec. 596; Hich- 
ardson v. Hughitt, 76 N. Y. 55, 32 Am. Eep. 207. ♦ * • In the case at bnr 
the weight of the évidence sliows that no partnership was Intended by the 
parties, nor did one resuit from the verbal understandlng between thenï. It 
sufficiently appears that the appellee's intestate was employed by the appel- 
lent to take charge of his mlll as miller, and for hls services in that behalf the 
deceased was to receive one-third of the profits. This Interest In the pi'oflts, 
to which Haynie became entltled when they were ready to be divided, did not 
make him a partner. It merely constituted the manner of payrueut and the 
uïeasure of hls compensation for hls services as miller." 

So in this instance any profits arising from the sale of the property 
after deducting the $40,000 and the incidental expenses was the raeas- 
ure by which the compensation to be paid to plaintiff for its services 
was to be ascertained. 

The case of Seymour v. Freer, 8 Wall. 202, 19 L. Ed. 306, is very 
much in point. In that case the agreement upon which the suit was 
based is incorporated in the syllabus in the foUowing language: 

'■In May, 18.'{5, an agreement was entered into between Priée and Seymour, 
wUich provided, on the part of Priée, that he should dévote his time and best 
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Indgment to the sélection and purchase of land, to an amonnt not exceedlng 
$5,000, in certain designated states and terxitories, or in such of tliem as lie 
might flnd most advantageous to the interest of Seymour, tliat the purchasea 
should be made during the then exlstlng year, and that the eontracts of pur- 
chase should be made and the conveyances taken in the name of Seymour ; and 
on the part of Seymour, that he should furnish the $5,000, that the lands pur- 
chased should l>e sold within flve years afterwards, and that, of the profita 
made by such purchase and sale, one-half should be paid to Price, and be in 
full for his services and eipenses." 

There the court held that the facts clearly establisbed an agency 
and that the parties did not hâve an interest in the land as partners. 
The Chief Justice, in referring- to this phase of the question, said : 

"We do not consider the agreement as creatlng any partnership between the 
parties, or as vesting In Priée any interest, légal or ecjuitable, in the lands pur- 
ohased. It provides simply for services to be rendered by Price for Seymour 
and a contingent compensation to be made to him for such services." 

For the reasons stated we are impelled to the conclusion that the 
contract as set forth in the complaint constitutes an agency rather than 
a partnership, and it necessarily foUows that such contract is not re- 
quired by the laws of Virginia to be in writing. 

Therefore we are of opinion that the judgment of the court below 
should be reversed, and the cause remanded, with instructions for 
further proceedings not inconsistent with the views herein expressed.. 

Reversed. 



OTIS ELEVATOR CO. v. MILLER & PATNE. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 1017.) 

No. 4767. 

1. Master and Servant <S=»3S9 — Injubies to Sekvant — Workmen's Compen- 

sation AcT — RiGHT to Subrogation. 

Under Nebraska Workraen's Compensation Act, i 100 (Rev. St. Neb. 
1913, § 3650; Laws 1913, c. 198, § 18), providing that, where a third person 
is liable to the employé or to dependents for the injury or death, the em- 
ployer shall be subrogated to the right of the employé or to dependents 
against such third person, the fact that the employer's négligence con- 
curred vifith the négligence of the third pei'son in causing the injury doe» 
uot bar the employer's right to subrogation. 

2. Master and Servant <S=5.389 — Injuries to Servant — Workmen's Compen- 

sation Act — Subrogation — Insurance. 

Nor does the fact that the employer was insured against loss under 
the provisions of sections 137, 123, of the act (Laws 1913, c. 198, §§ 46, 47) 
bar his right to subrogation. 

3. AIaster and Servant (g=>367 — Workken's Compensation — Independent 

Contbactor — Right to Subrogation — Négligence op Superintendent. 
One employed by a contractor as superintendent of construction is not 
an "independent contractor," within Nebraska Workmen's Compensation 
Act, § 107 (Laws 1913, c. 198, § IG), providing that any person ci-eating or 
carrying Into opération any scheme to exécute work wlthout being re- 
sponslble to the workmen shall be ineluded in the term "employer," and 
with the immédiate employer shall be jointly and severally liable for 
the compensation, but that the section shall not be so construed as to cover 

®=5For otlier cases see aame toplc & KBY-NUMBER In ail Key-Numbere<i Digests & Indexes- 
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or mean a contracter who in good faltli lets to a subcontractor, and re- 
qulres the subcontractor to procure a policy of Insurance guaranteelng 
payment of compensation. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Indépendant Contractor.] 

4. Masteb and Servant <S=>389 — Woekmen's Compensation — Right of Sub- 

EOQATION AMOTJNT OF RECOVERY. 

Under Nebraska Workmen's Compensation Act, § 109, provldlng that, 
where a third person Is liable to the employé or to dependents for the 
injury or death, the employer shall be subrogated to the right sigalnst 
such third person, and the recovery by the employer shall not be limlted 
to the amount payable a.s compensation to the employé or dependents, but 
he may reeover any amount which the employé or his dependents would 
hâve been entitled to reeover. and that any recovery by the employer in 
excess of the compensation paid after dedueting the expenses thereof should 
be paid forthwith to the employé or the dependents, and treated as an 
advance payment by the employer on account of any future installments 
of compensation, recovery by the employer against a third person is not 
limited to the maximum rec-overy by the employé, but where the recovery 
exceeds the maximum compensation the excess is added to the pajTnent 
to the employé. 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Morris W. Folsom, as administrator of the estate of 
Harry D. Pettengill, against Miller & Paine, a corporation, to hâve 
determined compensation due to dependents of deceased, in which the 
Otis Elevator Company was made a party défendant on the cross- 
petition of Miller & Paine. From a judgment of the District Court, 
after removal to that court of the controversy between the original 
défendant and the Otis Elevator Company, for the original défend- 
ant, the Otis Elevator Company brings error. Affirmed. 

William F. Gurley and David A. Fitch, both of Omaha, Neb., for 
plaintiff in error. 

Edmund C. Strode, R. J. Greene, and Maxwell V. Beghtol, ail of 
Lincoln, Neb., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. On September 14, 1915, Miller & 
Paine, a corporation, was constructing a building at Lincoln, Neb. 
Harry D. Pettengill was at the time mentioned one of its employés, 
engaged in the performance of work on said building. While so en- 
gaged he received an injury which immediately caused his death. The 
employer and employé were subject to the "Workingmen's Compensa- 
tion Act." Sections 92 to 146, inclusive, article 8, chapter 35, Rev. 
St. Neb. 1913. The employé left surviving him and dépendent upon 
him for support a wife and child. The law above mentioned provided 
(section 113 [Laws 1913, c. 198, § 22]) that the employé should be 
entitled to compensation from his employer in an amount equal to 
50 per cent, of his wages at the time of death provided the compensa- 
tion should not be more than $10 nor less than $5 per week, payable 

®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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during the period of dependency which should not exceed 350 weeks. 
It proyided (section 116 [Laws 1913, c. 198, § 25]) that except as 
otherwise provided taid compensation should be paid periodically in 
accordance with the rnethod of payment o£ wages at the time of the 
death of the employé. It provided (section 113) tliat the employer 
should be liable for the reasonable expense of the last sickness and 
burial of the employé, not exceeding the sum of $100. It provided 
(section 127 [Laws 1913, c. 198, § 36]) that the parties interested witli- 
in the limitations of the law might settle ail matters relating to com- 
pensation. It provided (section 130 [Laws 1913, c. 198, § 39]) that 
in the event there was a dispute as to the compensation due an employé 
either party might bring an action in the state court to détermine the 
amount thereqf and how it should be paid. 

April 20, 1915, Morris W. Folsom, administrator of the estate of 
Pettengill, commenced an action in the district court for Lancaster 
Lounty, Neb., against Miller & Paine, to hâve the amount of the com- 
pensation due the dependents of Pettengill determined and also the 
manner of paying the same. Miller & Paine filed an answer to the 
pétition of the administrator, and also a cross-petition against the Otis 
Elevator Company, an Illinois corporation, hereinafter called "Eleva- 
tor Company," which it asked should be made a party défendant in 
the action. In the cross-petition against the Elevator Company, Miller 
& Paine set forth facts which, if true, would hâve entitled the de- 
pendents of Pettengill, or the administrator of his estate, to recover 
damages for the négligent killing of Pettengill. The state court or- 
dered that the Elevator Company be made a party défendant, as prayed 
for by Miller & Paine. 

Subsequently the Elevator Company removed the whole case into 
die United States District Court for the District of Nebraska, on the 
ground of diverse citizenship. After the cause had been removed as 
stated, the administrator filed a motion to remand. On considering 
this motion the United States District Court decided that there were 
two controversies arising on the record : One between the administra- 
tor and Miller & Paine under the statute, and the other between Miller 
& Paine and the Elevator Company under its right of subrogation here- 
inafter mentioned. Being of this opinion, the United States District 
Court remanded the issue between the administrator and Miller & 
Paine to the state court and retained jurisdiction of the action between 
Miller & Paine and the Elevator Company. The last-named action 
proceeded to trial, and a verdict and judgment in the sum of $10,00Ci 
was recovered. From this judgment against it the Elevator Company 
bas prosecuted a writ of error to this court, assigning certain errors. 

The assignment of errors has been discussed by counsel on both 
sides in their briefs under three propositions, and we will follow tlie 
rnethod adopted by counsel in disposing of the case. Counsel for the 
Elevator Company contend, first, that section 109 of the Working- 
men's Compensation Act does not apply to an employer whose négli- 
gence concurred in causing the injury or death of his employé; sec- 
ond, that section 109 does not apply to an employer whose employé 
was injured or killed through the négligence of a third person witliout 
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fault on the part of the employer, where said employer bas suffered 
110 money damage by tbe payment of compensation or compensation 
to be paid, and who in the event of a recovery bas no interest in the 
avails of the suit or any part thereof ; third, that section 109 does not 
apply to an owner who carries on his work, as provided by section 107, 
through an independent contractor, who is required to carry a policy 
of insurance from a company licensed to make such insurance, wbich 
policy of insurance guarantees payment of compensation to injured 
workmen. Sections 109 and 107 above referred to read as follows : 

109: "Where a thlrd person Is llablo to the employé or to the dependents, 
for the injury or death, the employer shall be subrogated to the right of the 
employé or to the dependents against such third person, and the recovery by 
such employer shall not be llmited to the amount payable as compensation to 
such employé or dependents, but such employer may recover any amount 
■which such employé or his dependents would hâve been entltled to recover. 
Any recovery by the employer against such third person, in excess of the 
compensation paid by the employer after deducting the expenses of making 
such recovery, shall be paid forthvplth to the employé or to the dependents, and 
shall be treated as an advance payment by the employer, on account of any 
future Installments of compensation." Laws 1913, c. 198, § 18. 

107: "Any person, flrm or corporation creating or carrying Into opération 
any schenie, artifice or devlce to enable hlm, them or it to exécute work wlth- 
out belng responsible to the workmen for the provisions of thls article, shall 
be included in the term 'employer' and with the immédiate employer shall be 
Jolntly and severally Uable to pay the compensation herein provided (or and 
be subject to ail the provisions of this article. This section, however, shall not 
be so construed as to cover or mean an owner who lets a contract to a con- 
tractor In good falth, or a contractor who, in good faith, lets to a subcontractor 
* • * as the case may be, requlres the contractor or subcontractor, respec- 
tively, t(j procure a policy or policles of insurance from an insurance company 
licensed to make such insurance in this state. which policy or pollcies of in- 
surance shall guarantee payment of compensation according to this article to 
injured workmen." Laws 1913, c. 198, § 16. 

[1] The Suprême Court of Nebraska, so far as we are advised, bas 
never construed the foregoing sections with référence to tlie questions 
now raised, nor are we aided by the décisions of other courts under 
statutes differing in their phraseology from the Nebraska statute. It 
is claimed by counsel for the Elevator Company that they ought to 
bave been permitted to show that the négligence of Miller & Paine 
concurred with that of the Elevator Company in causing the death of 
Pettengill, and, this fact being shown, there could be no recovery by 
Miller & Paine against the Elevator Company. We do not think that 
any such construction can be placed upon section 109 without reading 
into the statute language that the I^egislature did not deem proper 
to place there. The liability of Miller & Paine was positively fixed 
by law, regardless of the question of négligence on its part. The law 
then provided that Miller & Paine should be subrogated to the rights 
of the dependents of Pettengill against the Elevator Company, provid- 
ing it was the négligence of the Elevator Company that caused his 
death. To construe section 109 as not permitting Miller & Paine to 
prosecute an action for the benefit of itself and the dependents of 
Pettengill, if the négligence of Miller & Paine concurred with that of 
the Elevator Company in causing his death, would destroy the section. 
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The object of the section, as clearly appears from its language, was 
to permit the employer to reimburse himself by an action against the 
party whose négligence caused the death and also to allow the dé- 
pendants of the deceased employé to recover a sum over and above 
the amount for vvhich the employer was absolutely liable, regardless 
of négligence, if the évidence should permit such recovery. 

The action brought by Miller & Paine against the Elevator Company 
under its right of subrogation must be treated, so far as the right to 
recover is concerned, just as if the action had been brought by the 
administrator of the estate of Pettengill. To décide that the concur- 
ring négligence of Miller & Paine could defeat such an action would 
not only permit one wrongdoer to plead the fault of a joint wrongdoer 
in défense, but would, as heretofore said, destroy the right of subro- 
gation granted by the statute. The liability to compensate an employé, 
imposed by law upon the employer regardless of négligence, is in lieu 
of bis liability for ail other reasons. The trial court did not err in its 
rulings in référence to this proposition. 

[2] The second proposition advanced by counsel for the Elevator 
Company is based on the fact that the Elevator Company at the trial 
below offered to show that the liability of Miller & Paine under the 
Compensation Act had been insured by an insurance company licensed 
to do such business in the state of Nebraska, and that therefore, as Mil- 
ler & Paine would suffer no damage, it could not recover any damages 
against the Elevator Company. But this argument involves a mis- 
conception of the action brought by Miller & Paine. That action was 
to be tried just the same as if it had been brought by the administra- 
tor of the estate of Pettengill. If nothing had been paid b^ Miller 
& Paine, or other person for them, the whole recovery would go to 
the dependents of Pettengill. Just how the amount recovered in this 
action shall be divided as between the dependents, Miller & Paine, or 
the insurance company, is no concern of the Elevator Company. 

The Compensation Act itself (sections 137, 123 [Laws 1913, c. 198, 
§§■ 46, 47]) provides that the employer may insure his liability to 
pay compensation and prescribes the form of the poHcy. To say that 
the employer could insure his liability, and then construe the law in 
such manner that he could not be subrogated if he did so, would be 
to cause one section of the law to destroy the other, which certainly 
is not permissible. The whole law must be construed together, and 
each provision thereof given effect, if possible. 

[3] The third proposition argued by counsel is not sound, for the 
reason that Oison was not an independent contracter within the mean- 
ing of section 107. He was, as the évidence shows, employed by Miller 
& Paine as superintendent of construction. 

[4] Some suggestion bas been made in référence to the excess of 
the recovery in this action over and above the compensation fixed by 
the statute being considered as an advance payment upon the amount 
due as compensation from Miller & Paine to the dependents of Pet- 
tengill. The compensation in this case might be $10 per week for 
350 weeks, or a period of about 7 years. Under the statute Miller & 
Paine are entitled to deduct from the amount of the recovery in this 
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action the expense of recovering the same and the amount already paid 
for compensation and the expense of last sickness and burial, the bal- 
ance to be paid forthwith to the dependents. The law says this bal- 
ance shall be treated as an advance payment by Miller & Paine on ac- 
count of any future installments of compensation. We think a fair 
construction of the law is that this excess, in so far as the unpaid in- 
stallments are concerned, shall be considered as an advance payment ; 
but where, as in this case, the recovery exceeds the whole compensa- 
tion to be paid, the law by its language did not intend to limit the re- 
covery allowed by the first clause of section 109, which specifically 
provides that the amount of recovery shall not be limited to the amount 
payable as compensation. 

Finding no error in the record, the judgment below must be afiirmed ; 
and it is so ordered. 



CHICAGO, M. & ST. P. RY. CO. v. GEORGE A. HORMEL, & CO. 

(Circuit Court of Appeals, Eighth Circuit. March 5, 1917.) 

No. 4754. 

1. Appeal and Ebkob ©=3209(1) — Review — Trial to Court — Sufficiency of 

Evidence. 

Under Rev. St. i 700 (Comp. St. 1913, § 1C68), providlng that, when an 
issue of fact lu a civil cause is tried by the court without a jury, the 
rulings of the court in the progress of the trial, If excepted to and pre- 
sented by bill of exceptions, may be reviewed on a writ of error or ap- 
peal, aud when the finding Is spécial the review may extend to the déter- 
mination of the sufficiency of the facts found to support the judgment, as- 
signments of error attaeUing the judgment as not based on the évidence 
cannot be considered, where there was no request for findings of fact or 
déclarations of law and none were made by the court, though rulings on 
the sufficiency of the pétition and on the admi.ssion and exclusion of évi- 
dence may be reviewed If proper exceptions were taken. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1290.1 

2. Commerce ©=388 — Ordeb or Commission — MoniricATioN of Order — Effect. 

Where the Interstate Commerce Conuuission made an order in which 
It recited that It had made a report containing its flndings of fact and 
conclusions, which report was made a part of tho order, and subsequently 
made an order reciting that cause h.nd been sliown for modification of 
its former report and granted a still further réduction in the rates ob- 
jected to by the shlpper, the subséquent order was merely a modification 
of the former and did not set it asldc, and therefore did not render the 
report, inadmissible in an action to enfone the réparation awarded, even 
though it was Incorporated In the former order. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 139, 141.] 

8. Commerce <S=8S — Interstate Commerce Commission — Modiftinq Report 
— Findings. 

Where the Interstate Commerce Commission had made an order Incor- 
porating therein a report which properly found that the rate complained 
of by a shlpper was unjust. unreasonable, and discriminatory, and by a 
subséquent order and report found that cause had been shown for the 
modification of the former report, and that a further réduction of the rate 
complained of was proper, and that the shlpper had been damaged to the 

«=>For other cases eee same toplc & KEY-NUMBER In aU Key-Numbered Dlgeats & Indexe» 
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amount of the excess of the rate charged over the rate thereln found to 
be just, and the case.was held open for further proeeedlngs as to répara- 
tion which was thereafter awarded as réparation on account of unreason- 
able and unjust discrlminatory rates, there was a sufficient flnding, wlien 
the reports and award were read together as tbey must be, that the 
rate charged was unreasonable and discrlminatory under Interstate Com- 
merce Act Feb. 4, 188T, c. 104, § 14, 24 Stat. 3S4 (Comp. St. 1913, § 8582), 
requirlng the commission to make a written report of the flndings of face 
on whleh an award Is made. 

[Ed. Note. — For other cases, see Commerce, Cent. Die. |§ 139, 141.] 

4. Cabbiers <S=>200 — Excessivk Chabqes — Intebest — Ordeb of Interstate 
Commerce Commission. 

The Interstate Commerce Commission may allow Interest on rates found 
to be excessive when the charges hâve been pald under protest, though 
until the award the amount due was uncertaln and unliquidated. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 901-905.] 

In Error to the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Action by George A. Hormel & Co. against the Chicago, Milwaukee 
& St. Paul Railway Company to enforce an award of réparation made 
by the Interstate Commerce Commission. Judgment for the plaintiff, 
and défendant brings error. Affirmed. 

George A. Kelly, of Chicago, 111. (O. W. Dynes and Winston, Payne, 
Strawn & Shaw, ail of Chicago, 111., on the brief), for plaintiff in error. 
J. N. Nicholsen, of Austin, Minn., for défendant in error. 

Before CARLAND, Circuit Judge, and RINER and AIUNGER, 
District Judges. 

MUNGER, District Judge. George A. Hormel & Co., hereafter re- 
ferred to as "plaintiff," brought suit against the Chicago, Milwaukee & 
St. Paul Railway Company, hereafter referred to as "défendant," and 
recovered a judgment enforcing an award of réparation made by the 
Interstate Commerce Commission in favor of the plaintiff. It appears 
from the pleadings that plaintiffs were packers of méat, having a pack- 
ing house at Austin, Minn. On November 1, 1911, the défendant had 
put in force a new and higher schedule of rates affecting plaintiff's 
shipments. Thereafter plaintiff filed its complaint before the commis- 
sion, a hearing was had, and on February 3, 1913, the commission filed 
a report in which it found the rates complained of were unreasonable 
and discrlminatory as to plaintiff and that plaintiff was entitled to rép- 
aration. On the same day it made an order requiring the défendant to 
desist from charging the old rates and to establish new rates not exceed- 
ing the rates fixed in the order. Geo. A. Hormel & Co. v. C, M. & St. 
P. Ry. Co., 26 Interst. Com. Com'n, 112. This order began with a ré- 
cital which reads as follows: 

"This case belng at Issue upon complaint and answers on file, and having 
heen duly heard and submitted by the parties, and full Investigation of the 
matters and things Involved having been had, and the commission having, on 
the date hereof, made and flied a report contalning Its flndings of fact and 
conclusions thereon, which sald report Is hereby referred to and made a part 
hereof." 

^=:5For other casea Bce same topic & KEY-NUMBER In ail Key-Numbered Dlgests & tndexea 
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The plaintiff requested and obtained a rehearing before the commis- 
sion. As a resuit of the rehearing, the commission on April 6, 1914, 
filed a second report finding that cause had been shown for a modifica- 
tion of its former report, and that a f urther réduction of the rate should 
be made. The plaintiff was held to be entitled to an award of répara- 
tion, and the case was held open for further proceedings relating to the 
award. An order was made on the same day requiring the défendant 
to desist from charging the rates it was then charging and to establish 
new rates not exceeding the lesser rates fixed in its second order. Geo. 
A. Hormel & Co. v. C, M. & St. P. Ry. Co., 30 Interst. Com. Ccm'n, 98. 
On April 21, 1915, the commission made its final award of réparation, 
reciting the fact that its prior reports of February 3, 1913, and of April 
6, 1914, contained its finding of fact and conclusions thereon, and also 
the fact that the parties had filed agreed statements respecting the 
movements of the shipments involved and of the amount of réparation 
due under the commission's findings, and the award was of this amount. 
When the case came on for hearing, a jury was waived by written stip- 
ulation and trial was had to the court. The court made a gênerai find- 
ing of the amount due plaintiff but made a spécial finding of the amount 
allowed to plaintiff as attorney's fee. 

[1] Some of the assignments of error attack the judgment on the 
theory that it is not based on the évidence. There was no request made 
to the trial court for a spécial finding of the f acts, for a ruling upon the 
sufftciency of the évidence, nor for any déclaration of law. The effect 
of section 700, U. S. Rev. Stats. (section 1668, U. S. Comp. Stats. 
1913), in limiting the right of review of cases tried to the court, when 
a jury has been waived, bas often been stated. Where the finding of 
facts is gênerai, the court's conclusion is final on ail questions of fact 
to the same extent as the verdict of a jury. In the absence of a re- 
quest for déclarations of law, and when the court has made none, there 
can be no error assigned because of the holdings of the court on ques- 
tions of law. There may be a review of the sufficiency of the pétition 
and of rulings upon the admission and exclusion of évidence, if proper 
exceptions are taken. The insufficiency of the évidence to support the 
judgment must be presented to the trial court. Mason v. United 
States, 219 Fed. 547, 135 C. C. A. 315, and cases cited; Mound Valley 
V. B. Co. V. Mound Valley N. G. & O. Co., 205 Fed. 147, 123 C. C. 
A. 478; Tiernan v. Chicago Life Ins. Co., 214 Fed. 238, 131 C. C. A. 
284; Bunday v. Huntington, 224 Fed. 847, 140 C. C. A. 415; Wear 
v. Impérial Window Glass Co., 224 Fed. 60, 139 C. C. A. 622 ; Felker 
V. First Nat. Bank, 196 Fed. 200, 116 C. C. A. 32; Keeley v. Ophir 
Hill Consol. Mining Co., 169 Fed. 598, 95 C. C. A. 96 ; Hayden v. Og- 
den Savings Bank, 158 Fed. 90, 85 C. C. A. 558; Streeter v. Sanitarv 
Dist. of Chicago, 133 Fed. 124, 66 C. C. A. 190; York v. Washburn, 
129 Fed. 564, 64 C. C. A. 132 ; Kentucky Life & Ace. Ins. Co. v. Ham- 
ilton, 63 Fed. 93, 11 C. C. A. 42. 

[2] The only assignment of error relating to the réception of évi- 
dence complains of the admission in évidence of the report and order 
of the commission dated February 3, 1913. The ground of objection 
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was that the order had been vacated by a subséquent order. There 
was no error in this ruling, because the same report and order had 
been pleaded and set forth as exhibits to plaintiff's pétition, and had 
been admitted by the answer. The défendant contends that this order 
had been vacated by the commission because of the récital in the order 
which accompanied it: 

"The commission havlng, on the date hereof, made and flled a report con- 
fainlng its flndings of fact and conclusions thereon, whlch report is hereoy 
referred to and made a part hereof." 

The défendant says that the effect of this latter clause was to so 
incorporate the report in the order that, when the commission set 
aside this order and granted a rehearing, it thereby set aside the 
report. It was a permissible convenience for the (Commission to 
refer to the report in its contemporaneous order, instead of rewriting 
it in the order. The effect of the récital was to incorporate the report 
by référence in the order, but that did not destroy its separate exist- 
ence and efficacy. The commission did not nianifest any intention to 
set aside its first report. Its second report purports to be a mère modi- 
fication of the first report, the award of réparation refers to both of the 
reports as containing its findings of fact and conclusions of law there- 
on, and they are again incorporated by référence in the award. Both 
reports were cited as précédents in later décisions by the commission 
in other cases. Decker & Sons v. C, M. & St. P. Ry. Co., 30 Interst. 
Com. Com'n, 547 ; Interstate Packing Co. v. Chicago, 41 Interst. Com. 
Com'n, 396. 

[3] One assignment of error reaches the sufficiency of plaintiff's pé- 
tition to warrant the judgment. The ground of challenge is that it ap- 
pears from the reports of the commission, attached to the pétition, that 
there was no finding by the commission that the rates charged plaintiff 
were unreasonable or discriminatory at the time the shipments moved. 
In its first report, the commission found that the rate charged was "un- 
reasonable in and of itself and unjustly discriminatory" against plain- 
tiff. It also found that plaintiff had been damaged to the extent that 
those rates exceeded rates which were found to be just and reasonable, 
and that it was entitled to réparation, and directed that further pro- 
ceedings be had to ascertain the amount to be awarded. The second 
report of the commission recited that in its previous report it had found 
the rate charged to be unreasonable and unjustly discriminatory and 
to what extent. It found that cause had been shovvn for a modification 
of the conclusion in the former report, and that a further réduction of 
one-half cent per hundred pounds was proper, and this lesser rate was 
made the maximum of just and reasonable rates for the future. It 
further found that plaintiff had been damaged to the extent that the 
charges it had paid exceeded "charges which would hâve been paid at 
the rate found to be just and reasonable," and the case was held open 
for the further proceedings as to réparation, which was thereafter 
awarded, "as réparation on account of unreasonable and unjustly dis- 
criminatory rates" charged plaintiff on its shipments. Section 14 of 
the act to regulate commerce requires the commission to make a writ- 
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ten report of the findings of fact on which an award is made, and, un- 
der plaintiff's complaint, a finding was essential that the rates collected 
f rom the plaintiff were unreasonable and discriminatory. Meeker v. Le- 
high Valley R. Co, 236 U. S. 412, 35 Sup. Ct. 328, 59 L. Ed. 644, Ann. 
Cas. 1916B, 691. Défendant does not complain of the insufficiency of 
the findings in the first report, but charges that the second report did 
not contain sufficient findings, and that the award must fail because the 
first report had been vacated and the only support for the award was the 
second report. The contention that the first report had been vacated 
bas already been held to be unfounded. When the first and second re- 
ports and the award are read together, as they should be, because the 
îatter merely supplément and give effect to the former (Meeker v. Le- 
high Valley R. Ce, 236 U. S. 412-428, 35 Sup. Ct. 328, 59 L. Ed. 644, 
Ann. Cas. 1916B, 691), a plain finding is deduced that the prior rates 
were found to be unreasonable and discriminatory to the extent that 
they exceeded the rates finally found to be just, and the award was 
made on that basis. The finding in the second report reciting the for- 
mer finding holding the rates to be "unreasonable and unjustly dis- 
criminatory" to a certain extent, and then holding that cause had been 
shown for a modification of the first report, and that a further réduc- 
tion "would be proper," and that plaintifi: had been damaged to the ex- 
tent payments exceeded chai-ges then "found to be just and reasonable," 
supplemented by the statement in the order of award that it was grant- 
ed "as réparation on account of unreasonable and unjustly discrimina- 
tory rates charged," can hâve no other rational meaning than that the 
rates charged plaintiff were found to be unreasonable and unjustly dis- 
criminatory during the time when its shipments were made, and to the 
extent of the excess above the rates finallv determined to be reasonable. 
Mills V. Lehigh Valley R. Ce, 238 U. S. 473, 35 Sup. Ct. 888, 59 L. Ed. 
1414; New York Cent. & H. R. R. Co. v. Murphy, 224 Fed. 407, 140 
C. C. A. 111. 

[4] A further objection is made as to the allowance of interest to 
plaintiff on the amount awarded from a date prior to the date of the 
award. The objection is based on the ground that until the award the 
amount due was uncertain and unliquidated. The pétition allegcd that 
the higher rates had been exacted by the défendant against its protest. 
The commission may allow interest on rates found to be excessive when 
the charges hâve been paid under protest. Denver & R. G. R. Co. v. 
Baer Bros. Mercantile Company, 209 Fed. 577, 126 C. C. A. 399: Mis- 
souri Pac. Ry. Co. v. C. E. Ferguson Sawmill Co., 235 Fed. 474, 

C. C. A. . See, also. De La Rama v. De La Rama, 241 U. S. 154, 

36 Sup. Ct. 518, 60 L. Ed. 932. 

This disposes of ail questions presented by the record, and, as no er- 
ror is found, the judgment will be afiirmed. 
240 F.— 25 
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CHICAGO, M. & ST. P. RY. 00. et al, v. GEORGE A. HORMEL & CO. 

(Cnrcuit Court of Appeals, Elghtli Circuit March 5, 191T.) 

No. 4753. 

Appeal and Erbob ■®=>232(1) — Pbbsenting Questions Below — Attoenet's 
Fées — Joint Judqment. 

Where separate sults were brought by a shlpper against two railway 
coirfpanles to enforce an order of the Interstate Commerce Commission 
whlch were heard together, error, if any, In awardlng a Joint Judgment 
for plaintlff against botli défendants for attorney's fées, does not require 
a reversai, where tbe only objection made in the trial court was that the 
amount was excessive. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dlg. §§ 1368, 
1430.] 

In Error to the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Separate suits by George A. Hormel & Co. against the Chicago, Mil- 
wapkee & St. Paul Railway Company and another to enforce awards 
of réparation made by the Interstate Commerce Commission. Sep- 
arate judgments were rendered in favor of plaintiff against each de- 
fendant, and a joint judgment was rendered against both for attor- 
ney's fées, and défendants bring error. Afïàrmed. 

George A. Kelly, of Chicago, 111. (O. W. Dynes and Winston, Paynt, 
Strawn & Shaw, ail of Chicago, 111., on the brief), for plaintiffs in 
error. 

J. N. Nicholsen, of Austin, Minn,, for défendant in error. 

Before CARLAND. Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. George A. Hormel & Co. filed separate 
suits against the Chicago, Milwaukee & St. Paul Railway Company 
and the Chicago, Great Western Railroad Company, to enforce awards 
of réparation made by the Interstate Commerce Commission. The 
cases were heard together, but a separate judgment in favor of the 
plaintiff was rendered against each railway company, and a joint judg- 
ment was also rendered in favor of the plaintiff against both of the 
railway companies as an allowance for attorney's fées in prosecuting 
thèse cases in the District Court. Separate proceedings in error hâve 
been presented upon one record in the three cases. The gênerai facts 
are stated in the décision in the case of Chicago, Milwaukee & St. 
Paul Ry. Co. v. George A. Hormel & Co., 240 Fed. 381, filed herewith. 

The only assignment of error in this case relates to the allowance 
of an attorney's fee, and it is based on the fact of the entry of a joint 
judgment against the défendants for the amount allowed. Had this 
objection been presented to the trial court, either a separate judgment 
could hâve been entered, or a ruling could hâve been obtained as to 
the right to a joint judgment, and an exception saved. The only ob- 

Ê=>For other cases Eee eame topic à KEY-NUMBER in ail Key-Numbered Uigests & Indexe! 
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jection made in the trial court was that tlie amount requested by plain- 
tiff, which was much larger than the amount which was allowed, was 
excessive. 

As the question presented hère was not presented in the court be- 
low, the judgment will be afRrmed. 



CHICAGO GEBAT WESTERN B. CO. v. GEORGE A, HOEMEL & CO. 

(Circuit Court of Appeals, Eighth Circuit. March 5, 1917.) 

No. 4755. 

In Error to the District Court of tlie United States for the District of Mlu- 
nesota; Wilbur F. Bootli, Judge. 

Suit by George A. Horiuel & Co. against the Chicago Great Western 
Rallroad Company. Judgment for the plaintlfC, and défendant brlngs error. 
AÈBrmed. 

George A. Kelly, of Chicago, 111. (O. W. Dynes and Winston, Payne, Strawn 
& Shaw, ail of Cliicago, 111., on the brief), for plalntlff In error. 
J. N. Nicholsen, of Austin, Minn., for défendant in error. 

Before CAELAND, Circuit Judge, and BINER and MUNGER, District 
Judges. 

MUNGEE, District Judge. This case arlses out of simllar facts and pré- 
sents the same questions as are presented in tlie case of Chicago, Mllwaukee & 
St. Paul Ry. Co. v. George A. Hormel & Co. (No. 4754) 240 Fed. 381. 

The décision in that case contrôla the décision hère, and the judgment, there- 
fore, will be affîrmed. 



HUDGINS V. HAXN. 

(Circuit Court of Appeals, Flfth Circuit. March 7, 1017.) 

No. 2927. 

1. Masteb and Servant ®=315 — Liability to Tiiird Pebsons — Dutt to 

Keep Premises Safe. 

The gênerai rule that a person is not llable for injury caused by 
another's négligence unless the relation of master and servant existed 
between them, the négligence of an independent contracter not rendering 
the contractée liable, does not apply where the law imposes upon the em- 
ployer or contractée the duty to keep the subject of the worl£ in a safe 
condition. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1241, 
1244-1253, 1255, 1256.] 

2. WoBDS AND Phrases — "Independent Contbactob." 

An "independent contractor" is one who ha.s the gênerai contre! of the 
work wlth the right to détermine what shall be donc and the manner of 
doing it. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Independent Contracter.] 

3. Masteb and Servant <S=»315 — Liability to TiiiiiD Persons — Owneb of 

Building — Délégation op Dutt. 

The ownership of a building imposes en the owner the duty of prevent- 
Ing its injurlng another person or hls property rightfully upon or near to 

@=9For other casea see same topic & KEY-NUMBER in ail Key-Numbered Dlge"ts & Indexa* 
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H so far as the exercise of ordlnaiy care wlll enable it to be done, and 
hls liablllty for (allure to perform the duty cannot be escaped by hls In- 
trusting the performance of it to another, though he was free (rom nég- 
ligence hi selecting the persons to jwrform It 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1241, 
1244-1253, 1255, 1250.] 

4. Negligbnce <S=44 — Owneb of Building — Liohtning. 

The owner of a building which had been Injured by fire leavlng a dau- 
gerous wall standing is liable for injuries to an adjoining owner caused 
by a fall of the wall wben stnick by the lightning, if a reasonnbly pru- 
dent person would bave antlcipated that the wàll, in the condition it 
was was liable to fall as the resuit of a stroke of llghtning. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 59.] 

In Error to the District Court of the United States for the Northern 
District of Alabama ; Wm. I. Grubb, Judge. 

Action by Charles Hann against Mrs. Lucy P. Hudgins. Judgment 
for the plaintiflf, and défendant brings error. Affirmée!. 

Sidney J. Bowie and Hugh Morrow, both of Birmingham, Ala. (Ca- 
baniss & Bowie and Tillman, Bradley & Morrow, ail of Birmingham, 
Ala., on the brief), for plaintifif in error. 

Augustus Benners and Borden Burr, both of Birmingham, Ala. 
(Percy, Benners & Burr, of Birmingham, Ala., on the brief), for de- 
fendant in error. 

BeforePARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. On the 12th of December, 1914, a store 
building in the city of Birmingham, Ala., owned by the plaintifif in 
error (hereinafter referred to as the "défendant"), which adjoined an- 
other store building in which the défendant in error (hereinafter re- 
ferred to as the "plaintiff") carried on business, was partially destroyed 
by fire. The fire left standing, without the supports it previously had, 
a wall adjoining, and extending considerably above, the building occu- 
pied by the plaintifif. Two days after the fire, the city building in- 
spector notified the defendant's agents that the walls of the building 
were not in good condition and to make the necessary repairs. The 
défendant employed a reputable building contracter to do ail that was 
considered necessary to make the walls safe. She also ' employed a 
reputable architect to supervise the contractor's work. The architect 
and contractor undertook the tasks for which they, respectively, were 
employed. No limit was put on the price of the work to be done. The 
contractor was to be paid, and was paid, the cost of his labor and ma- 
terial and 10 per cent, in addition thereto as his compensation, and the 
architect was paid for his services a commission on the total cost of 
the work. On the 21st day of April, 1915, the wall adjoining the plain- 
tiiï's store fell thereon, destroying and injuring property of his therein, 
and he brought this suit to recover damages so caused. The défend- 
ant was not négligent in the sélection of the architect and contractor 
who engaged to comply with her instructions to do ail that was neces- 
sary to make the wall safe. There was évidence tending to prove 

â=9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe:» 
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that there was a négligent failure by the architect and the contracter 
to comply with their respective undertakings, and that the fall of the 
wall and the plaintiff's conséquent loss and damage were attributable 
to such négligence. 

It is insisted that the defendant's freedom from personal négligence 
exempted her from the liability asserted against her. The trial court 
ruled against this contention. 

[1,2] The gênerai rule is that one person is not ordinarily liable 
for an injury produced by the négligence of another, unless the rela- 
tion of master and servant exists between them ; and that vvhen such 
injury is done by an indépendant contracter — or one who has the gên- 
era! control of the work, with the right to détermine what shall be 
done and the manner of doing it — the quasi employer, or contractée, 
cannot be held liable for an injury resulting from the négligence of 
such contractor, or his servants, in the performance of the work con- 
tracted to be done. This rule is not applicable where the law imposes 
upon the employer the duty to keep the subject of the work in a safe 
condition. Mayor and Aldermen of Birmingham v. McCary, 84 Ala. 
469, 4 South. 630; 1 Thompson on Négligence, §§ 665-667, 1115. 

[3] The ownership of a building or structure imposes upon the 
owner the duty of preventing its injuring another person or his prop- 
erty rightfully upon or near to it, so far as the exercise of ordinary 
care will enable this to be done. This social duty, imposed to protect 
the owner's neighbor from injury, is so far absolute in its nature that 
the former's liability for injury occasioned to the latter by a failure 
to fulfill the duty cannot be escaped by his intrusting performance of 
it to another. Ainsworth v. Lakin, 180 Mass. 397, 62 N. E. 746, 57 
L. R. A. 132, 91 Am. St. Rep. 314 ; Bower v. Peate, 45 L. J. Q. B. 
(N. S.) 446; 1 Thompson on Négligence, §§ 1060, 1115. 

We hâve been referred to a number of décisions to the effect that 
the owner is not liable in such a case as the instant one where he was 
free from personal négligence in the sélection of those employed to 
make damaged structures on his premises reasonably safe. It seems 
to us that such décisions are inconsistent with the récognition and 
proper enforcement of the duty of the owner of property so to use 
it as not to injure another. He is not an insurer against iiijuries to 
others due to the faulty condition of a structure on his premises ; but 
he is under a positive duty to keep his property from being a cause of 
danger to others rightfully on or near to it by reason of any defect in 
structure or condition of repair which reasonable care and skill can 
guard against, and liability for injuries resulting from a breach of 
this duty cannot be shifted by the owner to another selected to act in 
the former's stead, and who fails to exercise the requisite care and 
skill. Lauer v. Palms, 129 Mich. 671, 89 N. W. 694, 58 L. R. A. 67; 
Ainsworth v. Lakin, supra ; Ryder v. Kinsey, 62 Minn. 85, 64 N. W. 
94, 34 L. R. A. 557, 54 Am. St. Rep. 623 : Marney v. Scott, 1 Q. B. 
(L. R.) 986; Webb's Pollock on Torts, 638. A proprietor's right to 
the use of his premises is not an absolute one, but is qualified and lim- 
ited by the right of others to the lawful possession and enjoyment of 
their property. The continuance of a damaged structure on his prop- 
erty binds him to adopt such précautions as reasonable care and skill 
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suggest to avoid a physical invasion of another's premises by the fall 
or collapse of such structure. Mullen v. St. John, 57 N. Y. 567, 15 
Am. Rep. 530; St. Peter v. Denison, 58 N. Y. 416, 17 Am. Rep. 258. 
The conclusion is that it was not error to refuse to direct a verdict in 
favor of the défendant. 

[4] The falling of the wall occurred during a storm in which there 
was a high wind and lightning. There was évidence tending to prove 
that there was a stroke of lightning during the storm which caused or 
proximately contributed to the collapse of the wall. An exception was 
reserved to the part of the court's charge which dealt with this évi- 
dence. The purport of the instructions on this phase of the évidence 
was that, if the overthrow of the wall was due to its being struck by 
lightning, the défendant was not liable for an in jury so caused, if a rea- 
sonably prudent person would not hâve anticipated that the wall in the 
condition in which it was permitted to remain was liable to fall as a 
resuit of a stroke of lightning ; but that the défendant was liable for 
such injury if a reasonably prudent person would hâve reasonably 
anticipated that lightning was so apt to strike the wall and cause it 
to fall that such a person would not hâve permitted it to stand in the 
condition in which it was left. This amounted to saying that the own- 
er of property should take précautions against dangers incident to such 
ordinary manifestations of the forces of nature as a reasonably pru- 
dent person would anticipate and guard against, but is not chargeable 
with négligence in failing to provide against a danger which a reasona- 
bly prudent person would not hâve anticipated or taken action to avoid. 
We are not of opinion that there is any just ground of complaint 
against the instruction in question. Certainly, it is not permissible for 
one to maintain a structure on his premises in such a condition that a 
reasonably prudent person would realize that it would become a source 
of danger to persons or property rightfully near by whenever an ordi- 
nary and reasonably to be anticipated force of nature might happen 
to corne into play upon it. 

An examination of the record in the light of the arguments of coun- 
sel has led us to the conclusion that it does not show the commission 
of any réversible error. 

The judgment is affirmed. 



DNITED STATES v, KIMI YAMAMOTO. 

(Circuit Court of Appeals, Nintb Circuit February 5, 1917.) 

No. 2803. 

Aliens iS=>51 — Geounds fob Depoetation — Practicing Pkostitution — Cos- 

STBnCTlON OF STAT0TE. 

In the provision of Immigration Act Feb. 20, 1907, c. 1134, § 3, .34 
Stat. 899, as amended by Act March 26, 1910, c. 128, § 2, 36 Stat. 204 
(Comp. St. 1913, § 4247), for the déportation of "any alien wbo shall be 
found • * * practicing prostitution after such alien sball bave en- 
tered the United States," the words "after such alien shall hâve entered 

^ssFor other cases sea same toplc & KEY-NUMBER tn ail Key-Numbered Dlgests & Indexes 
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the United States" should be construed as though they read "whlle sucli 
alien is in the United States," and the provision applies to ail alien 
women whether they came Into the United States at a port of entry, or 
by the annexation of the land in which they llved, as in case of alien 
résidents of Hawaii at the time of its annexation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 111.] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii; Sanford B. Dole, Judge. 

Habeas corpus by Kimi Yamamoto. From an order discharging 
petitioner, the United States appeals. Reversed. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellee came to the Hawaiian Is- 
lands in 1897, and has ever since been a résident thereof. She was 
ordered deported upon proof of the charge that she practiced prosti- 
tution after entry into the United States. The facts in the case are 
practically the same as in the Cases of Sui Joy, Wong Yuen, and 

Ching Lum, 240 Fed. 392, C. C. A. , just decided by this court, 

and ail four cases were dealt with in the court below in a single opin- 
ion. 

The définition of the charge under which the appellee is held for 
déportation is limited by the words "after such alien shall hâve en- 
tered the United States." It is true that she has never technically 
entered the United States. While the territory of Hawaii may in a 
sensé be said to hâve entered the United States by its annexation on 
August 12, 1898, it does not follow that its inhabitants thereby became 
immigrants ta the United States. In ascertaining the intention of 
Congress in making the amendment of 1910, an important fact is that 
the amendment was made by striking certain words from the former 
act, whereby the time limitation in the former act was repealed. We 
think that Congress intended by the amendment to say that any ahen 
found in the United States practicing prostitution shall be sent out 
of the country, and that such exclusion shall apply to ail alien women, 
whether they came into the United States at a port of entry, or by 
the annexation of the land in which they lived, or became aliens by 
marriage to an alien, or were born alien within the United States, as 
not being "subject to the jurisdiction thereof," and that the words 
"after such alien shall hâve entered the United States" should be 
construed as if they read "while such alien is in the United States." 
It should be assumed that Congress intended to make no discrimina- 
tion between thèse classes of aliens. The considération which induced 
the amendment was that the objectionable aliens were in the United 
States, not the manner in which they got there. 

We need not discuss the question whether Congress could order 
the déportation of aliens for prostitution practiced before the date 
of the act, for it is admitted that the appellee has practiced prostitu- 
tion since the amendment of 1910. Other considérations applicable to 
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this case are discussed in the Cases of Sui Joy and Others, above re- 
ferred to. 

The judgment is reversed, and the cause is remanded to the court 
below, with instructions to dismiss the writ and remand the appellee 
to custody for déportation. 



UNITED STATES v. SUI JOT. S AME v. WONG TUEN. S AME t. 

CHING LUM. 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1917.) 

Nos. 2SOO-2S02. 

1. Aliens ig=35lr— Geounds for Déportation — Construction of Statute. 

The provisions of Iinmigratiou Act Feb. 20, 1007, c. 1134, § 3. 34 Stat 
899, as amended by Act March 20, 1910, c. 12S, § 2, 30 Stat 264 (Comp. 
St. 1913, § 4247), for tbe déportation of "any alien • • • who sbaU 
receive, share in, or dérive benelit from any part of the earnings of any 
prostitute," applies to any allen found in the United States, without re- 
gard to the manner of entry, ineluding aliens who were résident in Hawaii 
at the time of its annexation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 111.] 

2. Aliens <S=»39 — Depoetation — Powees of Congbess. 

While an alleu, who has acquired a résidence in thls country,. Is entltled 
to the same protection of llfe, Uberty, and property as a citizen, he 
acquires no vested right to reinain and the governuient has the power to 
•déport him if, In the judgment of Congress the public interests so requlre, 
and such power is not dépendent upon the existence of statutory condi- 
tions as to his right to remain at the time he became a résident. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 100.] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; S. B. Dole, Judge. 

Habeas corpus by Sui Joy, by Wong Yuen, and by Ching L,um. 
From orders discharging petitioners, the United States appeals. Re- 
versed. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

E. A. Mott-Smith, W. L. Stanley, and Stanley & Wilder, ail of Hono- 
lulu, Hawaii, for appellees. 

Before GILBERT, ROSS, and HUNT. Circuit Judges. 

GILBERT, Circuit Judge. Thèse cases were heard in the court be- 
low upon writs of habeas corpus issued to détermine the legality of 
orders of déportation made against the petitioning aliens and the re- 
tums of the inspecter in charge to the writs. The charge against each 
was that he was found receiving, sharing in, and deriving benefit from 
the earnings of a prostitute, and déportation was ordered under the 
provisions of section 3 of the act of Congress of March 26, 1910, en- 
titled "An act to amend an act entitled 'An act to regulate the immi- 
gration of aliens into the United States,' approved February 20, 1907." 

e=3For «tliw cases see same topic & KEY-NUMBER in ail Key-Numbered Digesu & Indexe» 
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The court below entered orders discharging each of the appellees, hold- 
ing that those persons who admittedly were résidents of the territory 
of Hawaii before annexation thereof by the United States did not 
enter the United States, within the meaning of the act above referred 
to, and that Congress has no power to regulate the affairs of aliens 
within the United States, excepting under its constitutional authority 
"to regulate commerce with foreign nations," and that whereas, Con- 
gress may permit an alien immigrant to land under certain conditions 
as to conduct thereafter while in the country, involving forcible dé- 
portation upon his failure to perform such conditions, it may not de- 
port alien résidents for similar conduct, with whom there has been 
no such conditional entry into the United States. 

[1] Section 3 of the act of February 20, 1907 (34 Stat. 898), pro- 
vides in part as f ollows : 

"Any alien woman or girl who shall be found an inmate of a house of pros- 
titution or practicing prostitution, at any tirae wltliin tliree years aftor 
she sliall Iiave entered the United States, shall be deemed to be unlawfully 
within the United States and shall be deported." 

The act of March 26, 1910 (36 Stat. 263), amends section 3 of the 
former act, and provides as follows : 

"Any alien who shall be found an inmate of or connected with the manage- 
ment of a house of prostitution or .practicing prostitution after such alleu 
shall hâve entered the United States, or who shall receive, share In, or dérive 
benetit frotn any part of the earnings of any prostitute ; or who is emplo.ved 
bj-, in, or in connection with any house of prostitution or musie or dance hall 
or other place of amusement or resort habitually frequented by prostitutes. or 
where prostitutes gather, or who in any way assists, protects or promises to 
protect from arrest any prostitute shall be deemed to be unlawfully within 
the United States and shall be deported in the manncr provlded by sections 
20 and 21 of this act." 

It is admitted that the appellees in ail thèse cases were résident ahens^ 
in the territory of Hawaii before the transfer of the sovereignty there- 
of to the United States. We are unable to agrée with the court below 
that the clause "after such alien shall hâve entered the United States" 
is to be read into the définition of the offense with which thèse three 
appellees ai"e charged. The statutc as we read it limits the applica- 
tion of that clause to alien women connected with the management of 
a house of prostitution or practicing prostitution. We think that Con- 
gress by the act has, in unlimited terms, provided that "any aller. 
* * * who shall receive, share in, or dérive benefit from any part 
of the earnings of any prostitute," etc., shall be deemed to be unlaw 
fully within the United States and shall be dejOTrted. But, even if that 
clause were applicable to the offense with which the.se appellees arc 
charged, we are of the opinion, for reasons stated in United States 

V. Kimi Yamamoto, 240 Fed. 390, C. C. A. , decided sir.nil- 

taneously with this case, that it does not affect the authority of the 
immigration officiais to déport any alien who, while a résident of the 
United States, commits the acts with which thèse appellees are charged. 

Nor do we think that the act should be construed otherwise from 
the fact that the Secretary of Labor, under the authority which the: 
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act gîves him to establish rules and régulations for carrying out the 
purposes thereof, promulgated rule 22, which provides that the ap- 
plication for the warrant of arrest of an alien "must state facts bring- 
ing the alien within one or more of the classes subject to déportation 
after entry," and must be accompanied by a certificate of landing, to 
be obtained from the immigration officers in charge at the port where 
landing occurred, or a reason given for its absence. The observance 
of that rule may be essential in ail those déportation cases in which 
the proceedings must be begun within a fixed period after the alien 
has entered the United States, as, for instance, where the alien becomes 
a public charge from causes existing prior to landing. But it does 
not follow from the promulgation of that rule that the officers of the 
department hâve construed the provisions of section 3 as amended 
in 1910, as applicable only to aliens who hâve entered at a port of the 
United States, and that in deporting such aliens the fact of entry 
must be shown. The fact that those officers are now prosecuting thèse 
cases shows that they do not so construe the act. 

[2] We are unable to assent to the proposition that Congress can- 
not authorize the déportation of an alien résident of the United States 
who became such at a time when there was no statutory condition as 
to bis right to remain. It is now well settled that, while an alien who 
has acquired a résidence in the country with the intention of remain- 
ing permanently is entitled to the same protection of life, liberty, and 
property as a citizen, he acquires no vested right to remain, and the 
govemment has the power to déport him if, in the judgment of 
Congress, the public interests so require. In Fong Yue Ting v. United 
States, 149 U. S. 698, 13 Sup. Ct. 1016, 17 L. Ed. 905, the court said: 

"The right of a natloa to expel or déport forelgners, who hâve not beeu 
uaturallzed or taken any steps towards beeoming cltlzens of the country, rests 
upon the same grounds, and Is as absolute and unquallfied, as the right to 
prohlbit and prevent their entrance Into the country." 

In Wong Wing v. United States, 163 U. S. 228, 16 Sup. Ct. 977, 41 
L. Ed. 140, the court denied the contention that there is no power to 
banish aliens who hâve been permitted to become résidents. In Za- 
konaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 31, 57 I.. Ed. 218, the 
court said : 

"It is entlrely settled that the authorlty of Congress to prohiblt aliens 
from coming within the United States, and to regulate their coming, includes 
authority tô Impose conditions upon the performance of which the continued 
liberty of the alien to réside within the bounds of this country may be 
made to dépend." 

In Bugajewitz v. Adams, 228 U. S. 585, IZ Sup. Ct. 607, 57 L. Ed. 
978, it was said : 

"It is thoroughly established that Congress has power to order the déporta- 
tion of aliens whose présence in the country it deems hurtful." 

In Lapina v. Williams, 232 U. S. 78, 34 Sup. Ct. 196, 58 L. Ed. 515, 
it was said: 

"The authority of Congress over the gênerai subject-matter Is plenary; it 
may exclude aliens altogether, or prescribe the terms and conditions upon 
which they may corne into or remaiu In this country." 
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And m Lewis v. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. M. 
967, the court reaffirmed the power of Congress to déport ail aliens 
within the terms of the excluding clause, irrespective of any qualifi- 
cation arising out of a previous résidence or domicile in this country. 

The judgment in each of the cases is reversed, and the causes are 
remanded to the court below, with instructions to dismiss the writs. 



WORTH et al. v. MARSHALL FIELD & CO. et aL 

SAAIB V. MARSHALL FIELD & CO. 

la re WORTH MFG. CO. 

(Circuit Court of Appeals, Fourth Circuit. Pebniary 6, 1917.) 

Nos. 1477, 1478. 

1. CORPOKATIONS <S=5474 — BoNDS— RiGHT TO PlEDGE. 

A corporation may ijledge as securlty for Its debts Its own bonds whlch 
hâve never been soIU, and if the debt be not paid the pledgee stauds as to 
the mortgaged property in as good a situation as one holding pledgfid 
bonds which had been sold and issued. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. | 1854.] 

2. CoKPORATioNS <S=474 — Bonds—Pledge — Inteeest. 

Where a corporation pledged Its bonds whlch had never been sold to 
secure a debt, and pald ail the interest whlch had acerued on the debt, 
the pledgee cannot, after the corporation's bankruptcy, recover from the 
estate the anïount of the interest coupons attached to the bonds, slnce 
there was no considération received by the corporation, except the debt on 
which the agreed interest had been paid. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1854.] 

3. CoKPOBATioNS <S=>472 — Bonds — Interest Coupons — Holder Aitek Ma- 

turity. 

Any one taklng an interest coupon attached to a eorporate bond after 
the date o( its maturity takes It subject to ail outstandlng equlties, though 
as to the bond and subséquent coupons he may be a purchaser for value 
wlthout notice. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1837, 18.30, 
1841.] 

Appeal from and on Pétition to Superintend and Revise, in Matter 
of Law, Proceedings of the District Court of the United States, for 
the Western District of North Carolina, at Greensboro, in Bankruptcy; 
James E. Boyd, Judge. 

In the matter of the Worth Manufacturing Company, bankrupt. 
From a decree of the District Court permitting Marshall Field & Ce. 
to recover from the estate interest on certain bonds pledged as security, 
Hal M. Worth and others appeal, and also file a pétition to superin- 
tend and revise. Decree reversed, and pétition to superintend and re- 
vise dismissed. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge^ 

©=5For otlier cases see eame topic & KEY-NUMBBR In ail Key-Numbered Digeats & Indexe» 
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A. B. Kimball, of Greensboro, N. C. (R. R. King, of Greensboro, 
N. C, on the brief), for appellants and petitioners. 

R. C. Strudwick and William P. Bynum, both of Greensboro, N. C, 
for appellees and respondent. 

ROSE, District Judge. The bankrupt is a North Carolina corpora- 
tion. In 1902 it mortgaged its property to secure $100,000 of 6 per cent, 
bonds, to which semiannual interest coupons were attached. It sold 
$26,000 of thèse bonds outright, and pledged, without selling, $52,000 
more to secure various sums borrowed by it. The controversy at the 
bar involves the coupons from 1902 to 1913 on $15,000 of thèse pledged 
obligations. Shortly after the exécution of the mortgage the bank- 
rupt pledged thèse $15,000 of bonds to a New York firm, to which it 
owed precisely that sum. For ly^ years, or until about June 1, 1910, 
thèse bonds remained in the hands of the firm mentioned, or of a New 
York corporation which in 1907 had taken over both the debt and the 
security for it. During ail this time the bankrupt regularly and fuUy 
paid the interest on its indebtedness. 

At or shortly before the date last mentioned, appellee became in- 
terested in the bankrupt, and apparently took control of it. At ail 
events, thereafter, and until the adjudication, of the bankrupt's seven 
directors, four were employés of the appellee. On or about the same 
time the latter took over the $15,000 debt owing the New York cor- 
poration and the bonds by which that debt was secured. Thereupon 
the bankrupt gave appellee a new collatéral note by the terms of which 
the bonds were made liable, not only for the $15,000, but for every 
other sum which the bankrupt might at any time owe appellee. This 
particular note matured 6 months later. It was then surrendered, and 
the bankrupt gave in its place an ordinary promissory note, which 
said nothing about collaterals, although the appellee continued to hold 
the bonds. Some months after the second note was given to appellee, 
it began making further advances to the bankrupt, and continued doing 
so until they aggregated $45,000, in addition to the original indebted- 
ness of $15,000, or $60,000 in ail. The interest on the entire sum was 
paid until January 1, 1913. 

On October 4, 1913, a pétition in bankruptcy was filed against the 
l)ankrupt, upon which adjudication foHowed ten days later. In the 
:bankruptcy proceedings the property subject to the mortgage was sold 
free of liens. It realized just gibout enough, after defraying taxes and 
■other preferred. claims, and costs of the administration, to pay the 
principal of the outstanding bonds and a few months' interest thereon, 
■which at the time of the sale the creditors generally supposed was ail 
that was owing. A few days or weeks later the appellee made claira 
to participate in the distribution of the proceeds as the holder, not only 
of the $15,000 of bonds, but also of $9,900 of coupons still attached 
to them, and representing interest on them from the original exécution 
of the mortgage in 1902 until the adjudication in bankruptcy. If its 
right so to do sliall be sustained, the other persons who hold bonds 
as own'ers, and niost of them who hold them as pledgees, will receive 
dess than the principal due them. 
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Appellants say that the return in 1910 by tlie appellee of the col- 
latéral note ended any right that note had given it to hold the bonds 
for any indebtedness other than the $15,000 for which they had al- 
ways been pledged, and that certain things which took place at the 
creditors' meeting at which the sale of the mortgaged property was 
confirmed estop appellee f rom asserting the claim it now puts forward. 
We do not find it necessary to pass upon either of thèse contentions. 
Assuming, but not deciding, that neither of them stands in appellee's 
way, nevertheless its claim cannot be sustained. 

[1-3] A debtor may pledge as security for its debts its own bonds 
which hâve never been sold. If the debt be not paid, the pledgee of 
thèse otherwise unissued bonds stands as to the property mortgaged to 
secure them in as good a situation, with référence to their principal 
and any interest which may hâve accrued on them, as does one who 
holds pledged bonds which hâve been sold and issued. So much is too 
plain to require either élaboration or citation of authority, but the 
question upon which the décision in this case must turn is: Did any 
interest accrue upon thèse bonds at any time prior to January 1, 1913? 
There cannot be interest without principal. One cannot become liable 
for interest unless he owes a principal sum, nor can he become obli- 
gated for more interest than that which represents the rate which he 
bas, by expression or implication, bound himself to pay. The bank- 
rupt until January 1, 1913, paid full interest on ail sums due by it to 
the appellee or its predecessors as pledgees of thèse bonds. It owed 
nothing on the face of the bonds, because it had never received anything 
for them, other than the money upon which it had paid full interest. 
In conséquence, no interest accrued upon thèse bonds until after de- 
fault in the payment of interest on the principal sum for which they 
were pledged. At the time appellee made its additional advances, ag- 
gregating, as above stated, $45,000, it knew that the bankrupt had up 
to that time paid ail interest on the principal of its indebtedness and it 
thereafter received ail interest on its entire claim up until the beginning 
of 1913. Moreover, any one taking a coupon after the date of its 
maturity, takes it subject to ail equities then outstanding against it, al- 
though as to the bond itself , and as to other coupons maturing at sub- 
séquent dates, he may be a purchaser for value without notice. 

From the time the original loan was made in 1902 until some time in 
1911 the bankrupt owed to appellee and to appellee's predecessors the 
sum of $15,000. This sum was represented by its promissory notes. 
It did not owe an additional $15,000 represented by its bonds. The 
latter were mère évidences that their holder was secured by ^^/ts of 
the mortgaged pro]Jerty. So long as the debtor paid the interest on 
the $15,000 it owed, no interest on the bonds could accrue, for the 
simple reason that the bonds represented no other principal debt than 
that upon which interest had been paid. In this respect there is a dif- 
férence between bonds which the maker has once sold and bonds which 
never bave been sold. In the former case the maker has received a 
considération for the bonds, and it owes their face. In the other case, 
it has received nothing other than the debt for which the bonds were 
pledged, and only one interest charge can run for that debt. 

The matter in controversy is brought up both by appeal and by pe- 
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tition to superîntend and revise. It follows, from what has been said, 
that in No. 1477, which is the appeal, ihe decree of the District Court 
must be reversed. The pétition to superintend and revise will be dis- 
missed. 



JETNA LIFE INS. CO. v. WICKER. 
(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 153. 

1. Insurance <s=>646(6) — Accident Insubance — Burden of Proof — Cause oi" 

Death. 

In an action on a poUcy Insuring agalnst death resulting from bodily 
Injuries effected through external, violent.and accidentai means, the bur- 
den is on the plalntiff to satisfy the jury by a prépondérance of proof 
that deceased received bodily injuries so efCected. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §8 1659-1662, 
1664.] 

2. EvinENCE <5!=3571C9) — Accident Insurance — Suîticienct oe Evidence — 

Cause of Death. 

In an action on an accident Insurance policy, where Insured had died of 
appendlcitls shortly after falllng on the sidewalk and injurlng his abdo- 
men, and an expert witness had testifled that appendlcitls was cansed 
by the fall, the jury were justlfled in so findlng. 

3. Insurance ®=5455 — Accident Insurance — Cause of Dieath — Accident 

Oausino Death. 

Death resulting from appendldtis, caused by an accidentai fall, is 
within a policy Insuring agalnst death resulting dlrectly and independent- 
ly from bodily Injuries effected through accidentai means. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1106-1169.] 

In Error to the District Court of the United States for the West- 
ern District of Nevif York. 

Action by Helen Adelaide Wicker against the ^tna Life Insurance 
Company. Judgment for the plaintiff, and défendant brings error. 
Affirmed. 

The judgment hère reviewed was entered upon the verdict of a jury' 
for $8,009.97 damages and $99.85 costs, entered in favor of the plain- 
tiff below, Helen Adelaide Wicker, and against the Mtna. Life Insur- 
ance Company, based upon an accident insurance policy issued by said 
Company on January 12, 1907, which insured the said Helen Adelaide 
Wicker, in the event of the death of her husband resulting from bodily 
injury effected solely through external, violent and accidentai means, in 
the sum of $5,000. The parties will be referred to in the opinion as 
they appeared in the court below, as plaintifï and défendant. 

Maurice C. Spratt, of Bulïalo, N. Y., for plaintiff in error. 

Cohn, Chormann & Franchot, of Niagara P"alls, N. Y. (Edward E. 
Franchot, of Niagara Falls, N. Y., of counsel), for défendant in 
error. 

Before COXE, ROGER S, and HOUGH, Circuit Judges. 

€=9For otUKT cases see same topic £ KSY-NUMBER lu ail Key-Numbered Digests & Indexei 
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COXE, Circuit Judge. [1] The policy in question provides that for 
a period of one year beginning at noon on January 12, 1907, the Insur- 
ance Company will insure Charles S. Wicker and promises and agrées 
that in the event of the death of said Charles S. Wicker, "resulting di- 
rectly and independently of ail other causes from bodily injuries ef- 
fected solely through external, violent and accidentai means," the sum 
stipulated in the policy should be paid. There is no doubt that the bur- 
den was on the plaintiff to satisfy the jury, by a prépondérance of 
proof, that Charles S. Wicker received bodily injuries effected solely 
through external, violent and accidentai means. 

[2] It is alleged that on, the llth day of February, 1915, Wicker 
accidentally shpped while walking on an icy pavement in the city of 
Niagara Falls and fell upon his right side with his arm doubled up 
under him across the right side of the abdomen. He suffered mucîi 
pain during that day, ate little and retired early. The pain increased 
during the next day. The night following the pain increased and a 
physician was called. He found Wicker suffering from gênerai perito- 
nitis which about a week later resulted in death. 

An autopsy was requested and granted and ail the physicians prés- 
ent, whether representing the plaintiff or the défendant, agreed that 
Wicker died of peritonitis or inflammation of the appendix. If there 
were nothing but the fall on the icy sidewalk, the bending of the arm 
under the abdomen and the paroxysms of pain constantly increasing 
until death ensued, the question would be one of fact for the jury to 
say whether the fall produced the disease which caused the death. It 
being a question where men learned in the médical profession might 
assist the jury in arriving at a correct resuit, it was proper that the 
jury should hâve the benefit of their expérience. It is unnecessary 
to enter upon a detailed analysis of their testimony. 

Dr. Chapin, who saw Wicker after the accident, and was in consulta- 
tion with Dr. Scott, the physician for the Wicker family, testified upon 
facts, some of which he knew and some of which were assumed. In 
answer to the question, "What was the cause of the appendicitis from 
which he suffered," the doctor answered, "The fall on the sidewalk." 
Dr. Bentz, called for the défendant, in answer to the question, "What 
was the cause of his death?" replied, "The cause of his death was a 
gênerai purulent inflammation of the peritoneum or abdominal lining, 
that being due to a perforated appendix." 

It is unnecessary to quote further from the médical testimony. 
Thèse answers présent the two théories and it was for the jury to dé- 
cide between them. Upon the évidence the jury were justified in finding 
that the fall on the icy sidewalk produced the appendicitis which caus- 
ed Wicker's death. That the que.stion hère involved is one of fact for 
the jury is sustained by an almost unbroken line of authorities. Per- 
haps the décision which most closely resembles the case at bar is New 
Amsterdam Casualty Co. v. Shields, 155 Fed. 54, 85 C. C. A. 122, de 
cided by the Circuit Court of Appeals of the Sixth Circuit in which 
it is said : 

"While tlie policy was in force, on Thursday, Septemher 7, 1905, Mr. Slilelds 
was drlving in a buggy, when a front wheel ran off and lie was thrown against 
tlie dashtward, striklng liis abdomen. That night he conrplained to his wife 
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of pain In his bowels, especlally on the rlght side. The next day, Frldny, he 
was at his oflOlce, and tbat afternoon spoke to his family physician, Dr. Wood, 
of the accident and of the soreness In his bowels. That nlght be was suddeiily 
selzed with severe cramping pains In the abdomen, nausea, vomiting. high 
fever, and rapld puise. Dr. Wood could not be reached, so Dr. Ewlug was 
called over the téléphone and prescribed castor oil and morphia. On Satur- 
day bis condition was worse. Dr. Wood was sent for, and upon bis arrivai 
foiind the patient sufl'erlng severely from pains in the abdomen ; had been vom- 
iting, température high, puise rapid and irritable, abdomen distended, and 
his right side very tender and rigid. On Sunday morniiig, Dr. Douglas, a sur- 
geon of high réputation, was called In consultation by Dr. Wood. They diag- 
nosed the case as aeute appendicitis, and tliat afternoon removed the patient 
to Dr. Douglas' infirma ry. ïhe i'ollowing Tuesday, September 12th, Dr. Doug- 
las, with the assistance of Drs. Wood and Tigort, performed an opération. 
This disclosed that the trouble wns acute appendicitis, septic peritonitis, and 
locked bowel. Mr. Shlelds died on Thursday, September 14th." 

At 155 Fed. 58, 85 C. C. A. 126, the court says: 

"The conclusion we reach Is that the court below properly submitted to the 
.iury the- question whether the disease of appendicitis, which brought about 
the death of the Insured, was itself "eaused solely by the fall against the dash- 
board." 

[3] We think it is clearly established by the authorities that the 
plaintiff should recover if the appendicitis was produced by the fali 
upon the sidewalk in the manner described. Whether or not it was so 
produced is a question of fact which was properly left to the jury to 
décide and their verdict îs conclusive. \yith this fact found in favor 
of the plaintiff, there is nothing in the record which requires a reversai 
of the judgment. 

The judgment is affirmed with costs and with 5 per centum added for 
delay under ruie 30 of this court. 



In re P. McGAREY & SON. 

ASXERIOAN BONDIXG CO. OF BAUTIMORE et al. v. CENTRAL TRUST 

CO. OF lUl-INOIS. 

(Circuit Court of Appeals, Seventh Circuit. February 8, 1917.) 

No. 2283. 

Bankeuptcy ©=349 — Ci.AiM—PEioRrTy— Government Contractor — Bond. 

Where a governm'eiit contractor, who had given bond as required by 
Act Aug. 13, 1S94, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, 
c. 778, 33 Stat. 811 (Corap. St. 1913, § 6923), conditioned, among other 
things, that the contractor would pay for material and labor furnislied, 
though there was no similar clause in the contract, became bankrupt after 
completion of the work, and the sums due the contractor came into tbe 
liand.s of the ti-ustee in bankniptcy, the niaterlalmeu and laborers, who 
had not been pald, and the surety on the bond, who had pald sonie of the 
clainis for labor and materials, are entitled to .that fnnd in préférence to 
tbe assignée of the contractor and to the gênerai creditors. sine- the pur- 
pose of the act requiring the bond was to protect the laborers and ma- 
terialmen, as well as to secure to the government the performance of the 
contract. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 533.1 

^=»For other cases see same topic & KEY-NUMBEK lu ail Key-Numbered Digeats & Indexes 
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Pétition for Revision of Proceedings of the District Court flf the 
United States for the Eastern Division of tlie Northern District of 
Illinois, in Bankruptcy. 

In the matter of P. McGarry & Son, bankrupts. From an order 
of the District Court sustaining the demurrer of the Central Trust 
Company of Illinois, trustée in bankruptcy, to the pétition of the 
American Bonding Company of Baltimore and others, asserting their 
right to hâve their claims paid eut of a fund in the hands of the trus- 
tée prior to ail other creditors,the petitioners appeal. Reversed. 

The bankrupt coutracted with the United States to fnrnish ail material and 
perfonn ail labor necessary to install certain iiirproveiJietits iu Post llospital 
at Ft. Des Moines, lowa. for the suni of !i;2,559. For the purpose of securing 
the performance of ail the conditions of said contract, the United States re- 
iiuired, in accordance with the statute in such case provided by an act passed 
August 13, 1894, as amended by act passed Febi-uary 'M, 1905, and the bank- 
rupt furnished a bond with the American IJonding Company as surety, iu tlie 
sum of $1,250, conditioned that if the bankrupt should "in ail respects, duly 
and fully observe and perform ail and singular the eovenants, conditions 
and agreements in and by the said contract agreed and covenauted by said 1^. 
McGarry & Son to be observed and performed accoi'ding to the true intent 
and m'eaning of said contract, and as well during any period of extension of 
said contract that may be granted on the part of the United States as during 
the original term of the same, and shall promptly m'ake full payments to ail 
persons supplying it labor or materials in the prosecution of the work provided 
for in said contract, then," etc. The contract Itself made no référence to the 
paying of subcontractors. 

Thereafter the work was completed and accepted. Whereupon payment be- 
canjfe due therefor to the contractor, who had become a bankrupt. The bond- 
ing Company then notified the government that the materiaUneu, not having 
heen paid, had made demand upon it for payment under the ternis of the bond, 
and requested that payment be withheld. This retiuest was di-sregarded and 
the agent of the government proceeded to pay over said sum to an assignée of 
the contractor. This was done subsequently to the institution of the bank- 
ruptcy proceedings. Afterwards such steps were taken that $2,000 of said 
fund came to the possession of the trustée in bankruptcy of said contractor. 
In the meantime ttie bonding eompany had made payments to the material- 
men of large sums upon their claims. Thereupon the bonding eompany and 
certain materialmen whose claims had not been fully covered by the bond, 
filed their pétition in said bankruptcy proceeding setting up said facts and a.s- 
serting their rights to hâve their said claims paid ont of said fund prior to 
ail other creditors of said bankrupt, .the bonding eompany clainilng such right 
by reason of its said payments to the materialmen, by way of subrogation to 
the estent of its said advances to the said materialm'en. To this pétition the 
trustée in bankruptcy filed its demurrer, which was sustained by the référée. 
This judgment was approved by the District .Tudge, and the pétition dismissect 
This action of the District Court is now before us for review. 

Burrell J. Cramer, of Chicago, 111., for petitioner. 
Wm. M. Lawton, of Chicago, IU., for respondent. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
act requiring the giving of a bond by the contractor is entitled "An act 
for the protection of persons furnishing material and labor for the 
construction of public works." Page 2523, Compiled Statutes 1901. 
One of the purposes of this act, it was held by the court in United 
States V. National Surety Co., 92 Fed. 549, 34 C. C. A. 526, and also 
240 F.— 26 
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in United States v. Rundle, 100 Fed. 400, 40 C. C. A. 450, was to af- 
ford full protection to ail pensons who supplied material or labor in the 
construction of public buildings or other public works. In the Hen- 
ningsen Case it was held by the Circuit Court of Appeals for the Ninth 
Circuit (143 Fed. 810, 74 C. C. A. 484), that the bond required by the 
statute was "intended to perform a double function, in the first place 
to secure to the government, as before, the faithful performance of ail 
obligations which a contractor might assume towards it; and in the 
second place to protect third persons from whom the contractor obtain- 
ed materials or labor." 

The $2,000 fund in the hands of the trustée in bankruptcy stands 
charged with the same equities as to the materialmen and the surety 
upon the bond who had paid the materialmen as it was bound to do, 
as when it was undistributed in the hands of the United States. What- 
ever rights were acquired by reason of the contractor's assignment and 
payment thereon by the United States, were subject to the right of the 
materialmen and surety on the bond to hâve their claims paid in full. 
Henningsen v. United States Fidelity & Guaranty Co., 208 U. S. 404, 
410, 28 Sup. Ct. 389, 52 L. Ed. 547. "It was," savs the court in Green- 
ville Savings Bank v. Lawrence, 76 Fed. 545, 22 C. C. A. 646, "a fund 
withheld under the stipulation of the contract for a particular class of 
creditors, to which mère assignées of the fund do not belong, and the 
rights of such assignées, if they bave any, must be postponed until the 
creditors who hâve a spécial equity are paid." 

In Re Scofield Company, 215 Fed. 45, 131 C. C. A. 353, which was 
a case in which the spécial référence to laborers and materialmen was 
contained in the bond exacted as hère and not in the contract proper, 
the court, having référence to that f act, says : 

"Nevertheless, when the contract is construed In Its entirety and In connec- 
tion wlth the obligations Imposed by the bond, it vvlll be found that an equity 
was created in favor of the surety In the reserved fund to which it is the duty 
of thls court to give effect." 

That the surety, on payment of labor and material claims, was sub- 
rogated and that its equity attached as of the date of the bond, and that 
a mère volunteer's rights would be subject to those of the surety who 
pays the labor and material bills, was clearly laid down in Prairie State 
Bank V. United States, 164 U. S. 227, 240, 17 Sup. Ct. 142, 41 L. Ed. 
412. This was approved in Henningsen v. United States, supra. 

In the case at bar, the assignée of the contractor stands in the posi- 
tion of a mère volunteer and is not therefore entitied to the benefit of 
the doctrine of subrogation. Under the authorities quoted, the materi- 
almen and the surety in the case at bar hâve a prior right to the extent 
of their claims in the fund so in the hands of the trustée, in the nature 
of an équitable lien. It précèdes the rights of assignées of the con- 
tractor and also those of the gênerai creditors. 

There can be no doubt but that the trustée in bankruptcy took the 
fund, as above stated, charged with the payment of claims of the ma- 
terialmen and of the surety on the bond as prior liens thereon and with 
the duty of making distribution of said several sums so due thereon. 
Cleminshaw v. International Shirt and CoUar Co. (D. C.) 165 Fed. 797 ; 



GEENEKT V. UNITED STATES 403 

Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; 
United States Fidelity & Guaranty Co. v. Bray, 225 U. S. 205, 32 Sup. 
Ct. 620, 56 L. Ed. 1055. 

The judgment of the District Court is reversed, with direction to 
proceed further in accordance herewith. 

MACK, Circuit Judge. I concur in the resuit, solely on the author- 
ity of Henningsen v. United States Fidelity & Guaranty Co., 208 U. 
S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547. 



GERNERT V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. March 5, 1917.) 

No. 2785. 

CoNSPiBACY iS=>47 — Evidence — Sufficiency — Pabticipation. 

In a prosecutlon for conspiraey to use tlie mails in furtherance of a 
fraudulent schenie to sell corporate stock, évidence, consisting of a letter 
written by défendant to the sales manager, requesting the manager to 
Write défendant certain false statements coneerning the demand for the 
machines which the corporation was represented to be manufacturing 
and for the corporate stock, and the manager's reply, hetd sufficlent to 
show defendant's participation in the conspiraey. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dlg. §§ 105-107.] 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge; 

O. E. Gernert was convicted of conspiring with other persons to 
use the mail in furtherance of a fraudulent scheme, and he brings error. 
Affirmed. 

Littlefîeld & Maguire, of Portland, Or., for plaintiff in error. 
Clarence L. Reames, U. S. Atty., and John J. Beckman, Asst. U. S. 
Atty., both of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was indicted with cer- 
tain other persons, to wit, Frank Menefee, F. M. LeMonn, Thomas 
Bilyeu, B. F. Bonnewell, H. M. Todd, Joseph Hunter, O. L. Hopson, 
P. E. Muraine, and Oscar A. Campbell, for a violation of section 37 
of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. 
St. 1913, § 10201]). Ail of the défendants to the indictment, except 
Hunter, Muraine, and Hopson, came up regularly for trial, which trial 
resulted in the conviction of each of theni, except Bilyeu, as to whom 
the verdict of the jury was by direction of the court not guilty. Tliere- 
after Menefee, Todd, Campbell, and Bonnewell sued out a writ of er- 
ror, which, upon présentation to this court, received its very careful 

considération, the décision on which is reported in 236 Fed. 826, 

C. C. A. . The présent plaintiff in error sued out a separate writ, 

which is now for disposition. 

€=>For other cases see jame toplc & KEY-NUUBBB In ail Key-Numbf red Digests & Inaeïe» 
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The charge against the défendants to the indictment îs fully and 
clearly stated by this court in the former case, reported as above stated, 
and need not be hère repeated. And ail of the material questions in- 
volved on the présent writ were there very carefully considered by 
this court and decided adversely to the contentions of the présent 
plaintiff in error, except his contention that there was no évidence giv- 
en in the case tending to show that he was connected with the alleged 
conspiracy. In answer to that contention we think it sufficient to quote 
the following letter of the plaintiff in error, who was assistant sales 
manager to the sales manager of the United States Cashier Company, 
and the latter's reply to that letter appearing in the évidence : 

"The Stockton. 

"Stockton, Cal., 2/24. 

"M.V dear Le Monn: I hâve yours of the 27th. As to this eouutry give 
rae two inches of rain and l'il come home with forty feet of gold. What is 
Amsden doing In Sacramento he is hiring inen posing as fiscal ag't. A fellow 
l)y the naine of Nathan was in Lodi last week with a street car machine. 
Some one in Stockton this week. I am worklng Tracy, wIred you today 
usking for llst of stockholders & especially Cal. & S. Francisco holders. 

"I believe I will do business with the Tracy bank, dlrectors el ail. I told 
them I had 35000 to sell & if I sold It ail in their comminiity tlie Co wonld 
Iiermit one man to seat on the advisory board & see that everything is taken 
up legitimately. They are to hnve another spécial meeting at which my 
présence will be required at which time I must hâve stockholders list & 
statement. Show up cash & notes lu one Item. 

"Write me a Personal letter and tell me you will do ail in your power to 
help me get that 1000 machines I ask for, for my territory. Also say In a 
joking way that you never knew there. were so many banks in the country, as 
the letters show which are coming in dally asking about machines. Also 
State that one of the dlrectors stated at luncheon the other day that they 
are flguring to Ueep the wheels running 24 hrs a day 3 — 8 hr shifts in order 
to supply the great demand which I know there is for our new born toy. 

"Also state that the other two agencles ai"e almost through with the stock 
selling & if I want to let them hâve what I got to sell to let you know as 
they want it, but personally you wouldn't do it as it would mean that I 
would hâve to lay idéal for a month or two until the machines are ready. 

"I am feeling fine physlcally & seem to be sound mentally, its only once in 
a while I get bugs. 

"Yours mit lof Gernert 

"P. S. I hocked my sparker today in order to save myself from being 
knocked down, theres so many hold ups thèse days." 

"March 2, 1912. 

"Mr. O. E. Gernert, Stockton, Calif. — My Dear Gernert: I hâve your 
favor of the 27th and hâve carefully noted contents of same, and beg to 
advise that Mr. Amsden bas reported at this oBice this afternoon and is not 
lea\'ing any one working in California. 

"We are to-day seuding you a partial list of stockholders in California, as 
the entire list was elght pages long, together with Dnancial statement as 
shown by our books February 1, 1912. 

"We will be only too pleased to hâve a member on the Advisory Board from 
that section of California providing (hey sell $.'>.5.000 worth of stock allotted to 
you, as then they would hâve a sufficient investment to take a deep persona! 
interest in advising with us as to plans of manufacturing and selling. 

"You may count upon me using my Personal influence in givlng you ail the 
possible support toward providing you with 1000 machines which you hâve 
requested for your territory. You would really be surprised at the number 
of unsolicited orders that are coming in from almost every quarter, and it 
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Sas been a very affreeable surprise to the writer, as I had no Wea inere 
were that many banks and paymasters In the country. 

"You may be interested to know that the Board of Directors hâve dedded 
to hâve the factory work overtlme and we are figuring on getting the factory 
on three shifts of elght hours each, which means that they wiU bave to work 
twenty-four hours a day If the orders keep on coming, in order to supply the 
great demand, which we are assured for this new device, our Automatic 
Cashier. 

"Just a Word to advise you that the other two fiscal agents hâve almost 
sold their entire allotment and want to know if we can supply them with 
another block, which means, if we are to do thls. that we get same frora 
you and want you to advise us hy return mail If you are willing to releaso 
any part of your block and turn It over to them. In fact, I think they wonld 
give you a small premium if you would do so. Just bear in mind that we arp 
not asking you to do this, as it would mean that you and your men would 
hâve to remain idle for at least tliirty or sixty days until we could supply 
you with enough machines to keej) your men busy. 

"It may interest you to know that a week ago I saw the first Standard 
Commercial Automatic Cashier denionstrated and in action and watched it 
work for a period of thirty minutes without it making a symbol of an err^r 
and I believe tbnt tbis denionstraliou proved one fact: Tbat it is the first time 
in the history of the worlrl that any machine ever made three automarii- 
visible records of a transaction, two of which were permanent, one on tbi' 
endless tape and the other on the check itself. and thèse, together with tbc 
visible total which is always before you, constituted thèse three records. Be- 
sldes thèse three records we had two others. one when the keys were dc- 
pressed, and as you know remain down until the machine is operated, and the 
other the money which was paid from the machine automatically. 

"We bave been very enthusiastic after this démonstration and are abso- 
iutely satisfied that thèse machines will revolutionize the présent Systems of 
handling money and prove to be one of the gredtest of modem inventions. 

"Am glad to know that yoTi are feeling yourself again and wishing you 
continued success. beg to remain, 

"Tours very truly. Sales Manager. 

"FML:E" 

We agrée with the attorney for the government that comment upon 
thèse letters is unnecessary. 
The judgment is affirmed. 



LYON V. BLEEG. 

In re DAKOTA PLOW & WAGON CO. 

(Circuit Court of Appeals, Eighth Circuit. March 3, 1017.) 

No. 46»?. 

1. Corporations <S=>4GÎ> — Indebtedness — Considération — Antécédent Debt. 
Under Const. S. D. art. 17, § 8, providing that no corporation shall is- 
sue stocks or bonds except for money, labor done. or property actually re- 
ceived, and that ail flctitlous increase of stock or indebtedness shall be 
void, the bonds of a corporation of that state issued and pledged to 
secure an antécédent debt and with no considération other than an exten- 
sion of the time of paying the debt are void. 

[Ed. Note. — For other cases, see Coi-porations, Cent. Dig. § 1S32.] 
^fc=>For other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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2. Tbial ®=»404(1) — FiNDiNGS — Constbttction. 

Findlngs by the trial court that a corporation dellvered bonds to » 
bank, whlch held a note of the corporation Indorsed for Us accommoda- 
tion by flve of Its directors, to secure the note and the indorsement, to 
extend the tlme of payment thereof and as collatéral thereto. and that 
thereafter the accommodation indorsers gave a note of thelr own to the 
bank In payment of the corporatlon's note leaving the bonds with the 
bank as collatéral, showed that the bonds were dellvered as collatéral for 
the antécédent debt, not that they were dellvered to the makers of the 
note as considération for the maklng of the note. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 057.] 

3. CoKPORATioNS ®=>474 — Indebibdness — Bonds — Puidgè — Statcte. 

Civ. Code S. D. S 2124, provldlng that a pledgee cannot sell any évi- 
dence of debt pledged to him except the obligations of governments, states, 
or cortJorations, but may collect the same when due, does not prohibit 
but expressly permits the sale of corporate bonds pledged to secure the ■ 
corporatlon's debt, so that to sustain bonds pledged to secure an anté- 
cédent debt would be to permit a duplication of corporate Indebtedness. 

[Ed. Note. — For other cases, see Corijoratlons, Cent. Dlg. § 1854.] 

Appeal from the District Court of the United States for the District 
of South Dakota ; James D. ElHott, Judge. 

In the matter of the Dakota Plow & Wagon Company, bankrupt. 
From a decree of foreclosure of a mortgage upon the property of the 
bankrupt given to secure its bonds, in which decree the bonds held 
by W. H. Lyon were declared void. On the objection of John P. 
Bleeg, trustée in bankruptcy, the bondholder appeals. Affirmed. 

W. H. Ivyon, of Sioux Falls, S. D. (Davis, Lyon & Bradford, of 
Sioux Falls, S. D., on the brief), for appellant. 

P. G. Honegger, of Sioux Falls, S. D. (Bailey & Voorhees, of 
Sioux Falls, S. D., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDO^J, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
foreclosure of a mortgage upon the property of the Dakota Plow & 
Wagon Company, a corporation of South Dakota, and it présents the 
single qviestion whether its bonds numbered 29 to 52, aggregating 
$12,000, which, if valid, are secured by the mortgage, are valid or 
void in view of section 8 of article 17 of the Constitution of South 
Dakota, which reads in this way: 

"Sec. 8. No corporation shall issue stocks or bonds except for money. labor 
done, or money or property actually recelved ; and ail fictitlous increase of 
stock or Indebtedness shall be void." 

The case is presented to this court without the évidence upon the 
findings of fact and the decree of the court below. The facts thus found 
that are material to the question at issue in this court are thèse : Dur- 
ing the years 1911 and 1912, the Sioux Falls Plow Company, which 
subsequently became the Dakota Plow & Wagon Company, borrowed 
from the Sioux Falls Savings Bank $12,000, which was used in the 
business of the former company, and that company gave its promis- 
sory note to the bank indorsed for its accommodation by five of its 

©ssFor other cases see same topic & KEY-NUMBEB ta ail Key-Numbered Digests & Indexes- 
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■directors for this sum. After the Sioux Falls Plow Company became 
the Dakota Plow & Wagon Company, the latter company took up that 
note and gave its ovvn note to the bank therefor with the same ac- 
commodation indorsers. In June, 1913, the bank was pressing the 
Dakota Plow Company for the payment of this note and, as the court 
below found, "in order to secu're said note and protect said directors 
for their personal indorsement thereof , and to extend the time of pay- 
ment of said note, and as collatéral thereto, the said Dakota Plow & 
Wagon Company * * * delivered to the said Sioux Falls Sav- 
ings Bank" the bonds hère in question. Thereafter, about June 30, 
1913, the accommodation indorsers gave their note to the bank for the 
debt of $12,000, and with their note took up the note of the Dakota 
Plow & Wagon Company. At the time the bank delivered up to thèse 
indorsers the note of the plow company, it ofïered to return to them 
the bonds; but at the request of the indorsers the bank kept and held 
the bonds as collatéral security for the payment of the new note. The 
new note was subsequently renewed by the same parties, and that re- 
newal note was finally paid by W. H. Lyon, one of its makers, about 
June 22, 1915, and it was then assigned and delivered to him by the 
bank together with the bonds. Mr. Lyon claimed that the bonds were 
valid, that they were secured by the mortgage, and were therefore en- 
titled to share in the proceeds of the foreclosure with the other bonds 
secured thereby. The court below, however, held that they were void 
in view of the section of the Constitution cited at the opening of this 
opinion. 

[1] The décision of the court below is sustained by two décisions 
of this court relative to the construction and effect of a similar pro- 
vision of the Constitution and statutes of the state of Missouri. Kem- 
merer v. St. Louis Blast Furnace Co., 212 Fed. 63, 128 C. C. A. 519; 
Mudge V. Black, Sheridan & Wilson, 224 Fed. 919, 140 C. C. A. 397. 
As the question decided in those cases h'as been twice deliberately con- 
sidered, as the reasons for our conclusion bave been twice carefully 
stated by this court, and as the court is still of the opinion that bonds 
of a corporation of a state, issued by that corporation to secure an 
antécédent debt with no new considération except an extension of the 
time of payment of the debt, are void by virtue of tlie constitutional 
or statutory provision of that state prohibiting corporations organized 
under its laws from issuing bonds, except for labor donc, or money or 
property actually received, the court déclines to again discuss that 
question in the case at bar. 

[2] Counsel for Mr. Lyon, however, contend that his case is not 
governed by the rule established in those cases, because the bonds were 
in légal effect delivered to the makers of the new note on or about June 
30, 1913, and the obligation of the Dakota Plow Company was then 
surrendered, so that in reality the bonds were issued to the makers of 
the new note for that note and in payment of the old note of the cor- 
poration which was surrendered. If such had been the actual trans- 
action, the position of counsel might bave been plausible. But the 
findings of the court below which hâve already been set forth are so 
inconsistent with the contention of counsel that it cannot be sustained, 
for those findings clearly are that the bonds were issued, and deliv- 
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ered by the Dakota PIow Company for the sole purpose of securing 
an antécédent debt without any new considération, except the exten- 
sion of the time of its payment, and they never became anything else 
but collatéral security for the debt. 

[3] Another argument of counsel is that section 2124 of the Civil 
Code of South Dakota provides that '"a pledgee cannot sell any évi- 
dence of debt pledged to him, except the obligations of governments, 
States or corporations, but he may collect the same when due" : that 
this statute forbids the sale of the bonds of the debtor pledged for its 
own debt; that such pledges can be enforced by the collection of the 
bonds only; that there is not, therefore, in South Dakota that danger 
of the increase or duplication of the indebtedness of corporations vvhich 
is stated in the opinions above cited as one of the reasons (212 Fed. 
63, 64, 128 _C. C. A. 519; 224 Fed. 920, 921, 140 C. C. A. 397) for 
the conclusion reached in those cases, but there are other and con- 
vincing reasons stated in those opinions for the conclusion there 
reached. Moreover, section 2124 of the Civil Code does not in our 
opinion prohibit, but expressly permits, the sale of the bonds of a cor- 
poration pledged by it to secure its own debt. The unavoidable resuit 
is that the bonds held by Mr. Lyon fall under the rule established in 
Kemmerer's Case, they were issued in violation of section 8 of article 
17 of the Constitution of South Dakota, were void in their inception, 
and the decree below must be affirmed. 

It is so ordered. 



LEE MOW LIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. Mardi 5, 1917.) 

No. 4671. 

Inteknal Revenue <S=»39, 40 — Violations or Lavv — Manufactuee of Smok- 
ing Opium. 

Défendants were oonvlcted under an Indictment which charged that 
tliey did engage in the business of manufacturers of opium for smoking 
purpo.ses witliout laaving given the bond required by law of manufactur- 
ers of opium for smolcing purposes. Aet Jan. 17, 1914. c. 10, 38 Stat. 277 
(Comp. St. 1916, §§ 6287a-02S7f), déclares that an internai revenue tax of 
$.300 per pound shall be levied und collected on ail opium manufactured 
in the United States for smoldng purposes. and no person shall engage in 
such manufacture who is not a citizen of the United States and has not 
given the bond required by the Commissioner of Internai Revenue, and 
that the bond required of such manufacturer shall be vvith sureties sat- 
isfactory to the coUector of internai revenue in a pénal sum of not less 
than ?100,000. It appeared on trial tliat défendants were not eitizen.s, 
but were Chinese persons. Held that, as it did not appear that détend- 
ants fniled to give the bond required and they were not charged witU 
manufacturing opium for smoking purposes whlle aliens, they could not 
be convieted under the indictment. 

In Error to the District Court of the United States for the Eastern 
District of Missouri : David P. Dyer, Judge. 

Lee Mow Lin and others were convieted of violating Act Jan. 17, 
1914, by engaging in the business of manufacturing opium for smok- 

èx=3For other cases see saice topic & KEY-NUMBEIi in ail Key-Numbered Dlgcsts & Indexes 
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ing purposes without having given the bond required by law of man- 
ufacturers of opium for smoking purposes, and they bring error. Re- 
versed, and new trial awarded. 

Chester H. Krum, of St. Louis, Mo., for plaintiffs in error. 

Benjamin L. White, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. Plaintiffs in error were convicted under 
an indictment which charged that on March 28, 1914, they did "en- 
gage in the business of manufacturers of opium for smoking purposes, 
without having given the bond required by law of manufacturers of 
opium for smoking purposes." The act of Congress of January 17, 
1914 (38 Stat. 277, 6 U. S. Comp. Stat. 1916, §§ 6287a-6287f), pro- 
vided for a punishment for violation of certain sections of the act. In 
those sections are f ound the following provisions : 

"An internai revenue tax of $300 par pound shall be levled and coUected 
upon ail opium manufactured in the United States for smoking purposes; 
and no person shall engage in such manufacture who is not a citizen of the 
United States and who has not given the bond required by the Cîommissioner 
of Internai Revenue. Every person who prépares opium sultable for smoking 
purposes from crude gum opium, or from any préparation thereof, or from 
the residue of smoked or partially smoked opium, commonly known as yen 
shee, or from any mixture of the alwve, or any of them, shall be regarded 
as a manufacturer of smoking opium within the meaning of this act." Sec- 
tion 6287a. 

"The bond required of such manufacturer shall be with sureties satlsfac- 
tory to the coUector of internai revenue, and in a pénal sum of not less 
than $100,000 ; and the sum of said bond may be increased from time to tlme 
and additional sureties required, at the discrétion of the coUector or under 
instructions of the Commlssioner of Internai Revenue." Section 6287b. 

In the trial of the case the fact appeared that each of the défend- 
ants was not a citizen of the United States, but was a Chinese person, 
and at the close of the évidence défendants requested an instruction 
that the jury be directed to find the défendants not guilty as charged. 
This instruction should hâve been given. The défendants were not 
charged with manufacturing opium while aliens, but were charged with 
a failure to give the bond required by law of manufacturers of opium 
for smoking purposes, and, while so failing, engaging in the business 
of manufacturing opium for smoking purposes. There was no proof 
that défendants had failed to give the bond required by the Commls- 
sioner of Internai Revenue, and he could not h^ve required a bond of 
the défendants, as the statute restricted the right of manufacture to 
citizens of the United States. There was a failure to prove an es- 
sential élément of the indictment. Chin Sing v. United States, 227 
Fed. 397, 142 C. C. A. 93. 

The judgment of the District Court is therefore reversed, and a 
new trial awarded. 
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AMRBICAN PIANO CO. v. HEAZEL et aL 

In re HOBBIB CO. 

(Circuit Court of Appeals, Fourth Circuit February 14, 1917.) 

No. 1456. 

Bankeuptct <S=»440 — Mbthod of Review. 

A claim by a manufacturer for pianos In possession of the trustée In 
bankruptey, based on a consignment for sale contract, whlch clalm was 
not resisted by the trustée, but was opposed by a créditer, who claimed a 
landlord's lien on the bankrupt's property, présents a coritroversy In bank- 
ruptey, an order determlning which Is revlewable on api>eal, under Bankr. 
Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (Comp. St. 1913, § 9609) and 
not a proceedlng in bankruptey revlewable by pétition to revise imder sec- 
tion 24b (Comp. St. 1913, § 9608). 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. $ 915.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of tiie District Court of the United States for the Western District of 
Virginia, at Roanoke, in Bankruptey; Henry Clay McDowell, Judge. 

In the matter of the Hobbie Company, bankrupt; F. J. Heazel, 
trustée. On pétition by the American Piano Company to superintend 
and revise in matter of law an order of the District Court permitting 
E. M. Coulter to hold under a landlord's lien property claimed by pe- 
titioner under a consignment contract. Pétition dismissed. 

Ç. A. McHugh, of Roanoke, Va. (Henry A. Heiser, of New York 
City, on the brief), for petitioner. 

H. T. Hall, of Roanoke, Va. (Hall & Apperson, of Roanoke, Va., on 
the brief), for respondents. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case cornes hère on pétition to 
superintend and revise in matter of law proceedings (in bankruptey) of 
the District Court of the United States for the Western District of 
Virginia. 

The petitioner set up a claim of title to four pianos that passed into 
the hands of the trustée, which was presented in the form of a report 
filed by the trustée, the petitioner claiming thèse pianos under an as- 
signment contract. The trustée did not resist this claim, but the re- 
spondent, E. M. Coulter, resisted it upon the ground that he was en- 
titled to hâve the pianos in question subjected to his landlord's lien, 
thereby raising a question as to the ownership of the pianos. Thus 
it will be seen that the controversy is between the petitioner, the Amer- 
ican Piano Company, on the one hand, claiming title to the same, as 
we hâve stated, under a consignment contract, and the respondent, 
Coulter, claiming under a landlord's lien. The respondent insisted that 
the title had become invested in the Hobbie Company so far as the cred- 
itors of the Hobbie Company were concerned. The référée held that 
the American Piano Company was the true owner of the pianos and 

©saPor otier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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entitled to the possession thereof ; that they were not subject to the 
liens or claims of creditors of the Hobbie Company. After the décision 
of the référée, respondent, Couher, appealed to the District Court. 
The court below reversed the décision of the référée, and held that re- 
spondent was entitled to subject the pianos in question to the payment 
of his daim for rent against the bankrupt, the Hobbie Company. 

The respondent filed a motion in this court to dismiss the pétition 
upon the following grounds: 

"First. Because the alleged errors cotnplained of In said pétition are not 
svLch as could be reviewed by tliis court on tlie pétition to superintend and 
revise in matter of law. 

"Second. Because ttie correctness of the decree or order complalned of dé- 
pends, not only upon matters of liiw, but also upon matters of fact, and 
therefore cannot be reviewed in this proceeding. 

"Third. The relief prayed for in said pétition involves a considération of 
the évidence talien before the référée on the pétition of the petitioner, and an 
appeal is the exclusive relief to revievp the action of the District Court on 
said claim, as provided in said Bankruptcy Act." 

It is contended by the respondent, Coulter, that this is a controversy 
arising in bankruptcy proceedings, and that the case should hâve been 
brought hère by appeal in pursuance of section 25a, while, on the other 
hand, it is contended by petitioner that the only question involved is as 
to the character of the trustee's possession, and that this is' purely a 
question of law, and that therefore a pétition to superintend and re- 
vise under section 24b is the proper method of bringing the controversy 
before this court. 

While the record in this instance présents questions of law, a pétition 
to superintend and revise is not the proper method for review, inas- 
much as this case is a controversy arising in bankruptcy proceedings, 
as distingMished from proceedings in bankruptcy. Therefore, with- 
out entering into an extended discussion, wt only deem it necessary to 
say that this question bas been decided adversely to the contention of 
petitioner by the Suprême Court of the United States in several cases, 
notably among them being Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008, Hewit v. Berlin Machine Works, 
194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, and Matter of Loving, 
224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725. Further, the claim as-' 
serted by petitioner in this instance is adverse to the title of trustée, 
and is precisely the question involved in the case of Home Bank for 
Savings v. Lohm, 223 Fed. 633, 139 C. C. A. 179, wherein this court 
dismissed a pétition to superintend and revise upon the ground that pe- 
titioner's remedy was by appeal. 

From what we bave said it necessarily follows that the pétition 
should be dismissed. In passing, we think that it is not amiss to say 
that we bave examined this case upôn its merits, and that if the same 
were hère by the proper method we would, with reluctance, feel it our 
duty to affirm the judgment of the court below. 

Pétition dismissed. 
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MOUND COAL CO. V. JEFFREY MFG. CO. 
(Circuit Court of Appeals, Fourth Circuit. Febniary 2C, 1917.) 

ISro. 1369. 

Landlord and Tenant ®=»248(1) — Loen of Landlord — Pbioritt — Failurb 
To Record Lease. 

A lease of a seller of machinery to a lessee nnder a conditional snle 
contract, recorded as required by Code W. Va. 1913, c. 74. § 3 (sec. .S831), 
is superior to tlie lien of tlie landlord for marchandise reserved In tbe 
lease, which contained a clause tbat the lessor shonkl bave a mortçage on 
tbe propeity placed on tbe premises, whicb lease was iiot recorded. 

[Ed. Xote. — For otlier cases, see Jjandlord and Tenant, Cent. Dij^. §§ 
1003, 1005-lOOS, 1017.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Wheehng; Alston G. Dayton, Judge. 

On rehearing. Original opinion, affirming the judgment of the court 
below, adhered to. 

For original opinion, see 233 Fed. 913, 147 C. C. A. 587. See, also, 
240 Fed. 129, C. C. A. ; 215 Fed. 222. 

Hubbard & Hubbard, of Wheeling, W. Va., for plaintiflf in error. 

W. Wilson Carlile, of Coluinbus, Ohio (J. C. Simpson, of Mounds- 
ville, W. Va., and J. B. Sonimerville, of Wheeling, W. Va., on the 
brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

• PRITCHARD, Circuit Judge. This case was heard and decided at 
the May term, 1916, of this court, and the opinion is to be found in 233 
Fed. 913, 147 C. C. A. 587, wherein the judgment of tlie court below 
was affirmed. A pétition for rehearing was filed on the 21st day of 
June, 1916, and a rehearing was granted as to the fourth assignment of 

error (240 Fed. 129, C. C. A. ) ; tlie assignment in question being 

in the folio wing language: 

"The court erred in maklng Us last-mentioncd order sustalning the plaln- 
tlff's motion for .ludgment, aud eutering judgment against the défendant for 
the sum of $8,726.85, wlth Interest from said date and cost." 

The Mound Goal Company claims that a minimum royalty of $5,000 
■ was due to it by the Mound City Goal Company when the property was 
abandoned by the Mound City Goal Company, and that it was entitled 
to enforce a landlord's lien for that sum, less a crédit of $2,230.30, 
which had been paid by the lessee, and less $1,615.76 collected in bank- 
ruptcy proceedings. This contention is based on the ground that the 
Mound City Goal Company abandoned its contract at the expiration 
of six months, and therefore one-half of the minimum royalty of $10,- 
000 became automatically due. The Mound Goal Company, as land- 
lord, acting under the impression "that it was necessary to take a mort- 
gage on the property placed on the premises to secure the payment of 
any royalties that might be due under the lease, inserted a clause in 
the same to that effect, but failed to hâve the lease recorded. 

The plaintifï, the Jeffrey Manufacturing Company, had sold with rés- 
ervation of title to the Mound City Goal Company certain machinery 
on the 16th day of June, 1911, and the conditional contracts for the 

^z^FOT otber cases see same topic & KEY-NUMBSR In ail Ke7-Numbereâ DigesU & Indexes 
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sale of this property were recorded on the 19th day of August, 1911, 
in pursuance of chapter 74, section 3831, of the Code of West Vir- 
ginia, which is in the following language: 

"And If any sale be made of tlie goods aiid chattels, rcserrlng the tltle untll 
the same Is pald for, or otberwlse, and ijossesslon be delivered to the buyer, 
siich réservation shall be void as to creditors of, and pnrchasers wlthout no- 
tice froiii, Buch buyer, unless a notice of such réservation be recorded in the 
office of the clerk of the county court of the eouiity where the property Is." 

The plaintiff having recorded its conditional contracts in pursuance 
of the provisions of the foregoing statute, it thereby gave notice of its 
ownership. When the landlord re-entered the premises, this machin- 
ery was found unattached on the soi! of the leased property. The lease 
not having been recorded in pursuance of the laws of that state, the 
défendant acquired no lien on the same as against creditors and pur- 
chasers without notice. Therefore the only other remedy by which the 
landlord could hâve secured a lien on the property in question was by 
distraint under the landlord and tenant act of West Virginia, and hav- 
ing failed to avail itself of that remedy the lien of the plaintiff upon 
the property was entitled to priority over tlie daim of the landlord at 
the time thèse proceedings were instituted. 

For the reasons stated we are clearly of opinion that the plaintiff's 
lien entitled it to the possession of the property in question. Therefore 
wc adhère to our former opinion affirming the judgment of the lower 
court. 



BENSON V. -DNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Mareh 2, 1917.) 

No. 2630. 

1. Criminal Law <s=265 — Indictment and Information <S=5l39 — Plea in 

Abatement — Motion to Quash — Dei.ay in Fii.ing. 

Objections made on the day the case was called for trial by motions 
to abate the prosecution and to quash the indictment, which stated facts 
sufficient to eonstitute the offense, were properly overruled as not hav- 
ing been made wtth due promptness. 

, [Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 616, 617 ; 
Indictment and Inforuiatiou, Cent. Dig. S 473.] 

2. Criminal L.aw <S=>10.'iO(8) — Appeal — Presentinq Questions Below — Ex- 

ceptions— Sufficiekcy OF Evidence. 

The question of the sutlïclency of the évidence to support the charge 
made by the indictment is not piesented for revlew, where no exception 
was reserved to a ruling of the court thereon. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2641.] 

In Error to the District Court of the United States for the Northern 
District of Texas; Edward R. Meek, Judge. 

D. L. Benson was convicted of violating the White Slave Act (Act 
June 25, 1910, c. 395, 36 Stat. 824 [Comp. St. 1913, §§ 8812-8819]), 
and he brings error. Affirmed. 

F. E. Kennamer, of Madill, 0kl. (C. A. Coakley, of Madill, Okl., 
on the brief), for plaintiff in error. 

James C. Wilson, U. S. Atty., and Wm. E. Allen, Asst. U. S. Atty., 
both of Dallas, Tex. 
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Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. The indictment in this case alleged conduct of the 
défendant (the plaintiff in error hère) containing every ingrédient re- 
quired to constitute an offense denounced by the statute known as the 
White Slave Act. 36 Stat. 825. Under the ruling made in the case 
of Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. 

Ed. (January 15, 1917), the judgment presented for review is not 

subject to be reversed on the ground that the indictment failed to 
charge the commission of a criminal offense. 

[1] The objections made on the day the case was called for trial 
by motions to abate the prosecution and to quash the indictment were 
subject to be overruled on the ground that they were not made witli 
due promptness after the opportunity was afforded the défendant to 
make them. Lowdon v. United States, 149 Fed. 673, 79 C. C. A. 361. 
Assuming that either of those objections would hâve been sustainable 
if the défendant had acted with due promptness in making it, he lost 
the right to urge it by withholding the making of it until a trial of 
the charges made was about to be entered upon. 

[2] The question of the sufficiency of the évidence adduced to sup- 
port a charge made by the indictment is not presented for review by 
any exception reserved to a ruling of the court on that subject 

We find no réversible error in the record. 

The judgment is affirmed. 



GREGOBT V. PBITCHARD et aL 

(Circuit Court of Appeals, Eighth Circuit. March 5, 1917.) 

No. 4587. 

Bankbuptct <S=396(5) — Houesteàd — Pbopebty Exempt — Pubchase or Leas- 
ED Pkkmises. 

A bankrupt, who had no other real estate, and who had purchased 
dwelllng property whlch In area and value was wlthin the provisions of 
Const. 0kl. art. 12, § 1, as to homesteads, wlth the declared intention of 
making the property hls home, but who was kept from possession thereof 
by a tenant under a lease for one year. notwlthstanding reasonable effort 
on hls part to obtain possession, Is entltled to hâve the property set off 
as hls homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. f 668.] 

Appeal from the District Court of the United States for the West- 
em District of Oklahoma; F. A. Youmans, Judge. 

In the matter of A. A. Gregory, bankrupt. From an order of the 
District Court, reversing the ref eree's order in setting off a homestead 
claimed by the bankrupt as exempt, over the objections of L. H. 
Pritchard, trustée in bankruptcy, and others, the bankrupt appeals. 
Order of the District Court reversed, and cause remanded. 

Norman R. Haskell, J. S. Estes, and Charles L. Moore, ail of Okla- 
homa City, 0kl., for appellant. 

W. F. Wilson, John Tomerlin, E. E. Buckholts, and A. M. Oliphant, 
ail of Oklahoma City, Okl., for appellees. 

^s^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgest» & Indexes 
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Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This case involves a right of homestead 
under tlie Constitution and laws of Oklahoma. The bankrupt sched- 
uled the property in controversy as a homestead, and the référée set 
it off as exempt; but the trial court reversed the action of the réf- 
érée, and held it as gênera! assets of the estate. 

About 11 months before the proceedings in bankruptcy were begun 
the bankrupt purchased a dwelling property in Oklahoma City for 
the declared purpose of occupying it as a home for himself and wife. 
At the time of purchase it was in possession of a third party under a 
lease for a year recently executed. The bankrupt had been informed 
that he could probably obtain possession and so made the purchase ; but 
the tenant, upon being applied to by the bankrupt and by others in his 
behalf, finally declined to vacate the premises, or to let the bankrupt 
and his wife hâve a room in the house. The bankrupt made ail rea- 
sonable efforts to obtain possession, but failed. He had no other home- 
stead and no other real property. Betvveen his purchase and the bank- 
ruptcy proceedings he painted the house, made some repairs on and 
about it, and pruned the fruit trees. In area and value this property 
was within the provisions of the Oklahoma Constitution as to home- 
steads. Article 12, § 1. 

Illinois Life Ins. Co. v. Rogers (Okl.) 160 Pac. 56, decided since the 
ruling below, answers the question hère. The court said : 

"Under a libéral construction of the homestead law — and It must be eonceded 
that this law should be liberally constmed In favor of the people for whose 
iprotection it was enacted — it must be held that a purchase of a pièce of laud 
within the statutory limlts as to quantlty and value with intention in good 
faith of presently reslding on it, or reslding on it as soou as some tenïporary 
obstacle to such résidence can be removed or some necessary préparation for 
the same can be made, Is équivalent to actual occupancy of the résidence, and 
said property is exempt from lien, levy, or forced sale." 

We think the case is properly hère, and that the motion to dismiss 
should be denied. The order of the District Court is reversed, and 
the cause remanded for further proceedings in conformity witli this 
opinion. 



EDWARD G. BTJDD MFG. CO. v. ENGLAND MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. February lô, 1917.) 

No. 2820. 

1. Patents ®=328 — Invention — Automobile Doob. 

The England patent, No. 1,008,805, for a door for automobiles, held 
void for lack of Invention. 

2. Patents <g=3l7 — Invention — Pboduct Made by New Method. 

A product, the maklng of whlch by manual opérations involved only 
the ordlnary skill of the artisan, is not patentable because invention was 
involved in making it by machlnery. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §| 16, 17.] 

€=>For otber cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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Appeal f rom the District Court of the United States for the Eastem 
District of Michigan; Arthur J. Tuttle, Judge, 

Suit in equity by the England Manufacturing Company against the 
Edward G. Budd Manufacturing Company. Decree for complainant, 
and défendant appeals. Reversed. 

Wilber Owen, of Toledo, Ohio (Samuel E. Darby, of New York 
City, and Owen, Owen & Crampton, of Toledo, Ohio, of counsel), for 
appellant. 

R. A. Parker, of Détroit, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALIy, 
District Judge. 

DENISON, Circuit Judge. In the court below the Engl2md Com- 
pany, as plaintiff, secured the usual interlocutory decree for injunc- 
tion and accounting, based upon patent No. 1,008,805, issued Novem- 
ber 14, 1911, to Fred England, for a "door for automobiles and other 
vehicles." The défendant below, the Budd Company, by this appeal 
présents questions of validity and infringement. 

[1] The device is very simple. It sufficiently appears from Fig. 2 
of the drawings and claim 1 of the patent reproduced below. Claims 
2 and 3, while more limited in form, présent the same issue of validity 
as does claim 1. The "metalHc panel" is 4, the "flange disposed at an 
angle" is 6, the "intégral molding" is 5, and, as doubled back upon 
itself before it is devdoped into the flange 6, it constitutes the "pro- 
jecting portion outside the fîange." 

"1. A metalllc panel for vehlcle bodles, having 
, n an edge fashioned with a flange disposed at au 

'f^* angle to the surface of the body of the panel, a 

projecting portion outside the sald flange and 
y,^ the body of the panel, and a molding intégral 

with the métal adjacent the sald projecting por- 
tion." 

To hâve a métal panel or cover drawn or 
developed into both a right-angled flange 
and a flange projecting in approximately 
the plane of the panel, so as to cover the 
crack or opening otherwise left on closing 
the cover, is the commonest expédient; it 
is seen, for example, in the ordinary 
covered tin pail. The same thought had 
been applied to métal doors. Smith, pat- 
ent No. 522,861, in a fireproof shutter 
which had a métal panel covering a wood- 
en door, employed precisely the device of 
England's claim, excepting for the beading 
or molding; and Tyra, patent No. 838,- 
672, showed a hollow métal door with the 
same panel, right-angled flange and pro- 
jecting flange. Even for automobile doors 
the gênerai thought was not new. Smith. 
by patent No. 813,640, disclosed an auto- 
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mobile door made of wood and covered wiUi a métal panel, tlie bot- 
tom closure taking the form shown in Fig. 2 and the side closure 
taking the form shown in Fig. 3, hère reproduced. 



naz. 



Fias. 




U—J 




/va// Ô'MITH PAT.-e/3^60 



/ve.4. Smith PAT:~ei3i60 

AUTOMOBtLE DOOH 

Sioe 



It is apparent that Fig. 2 is the same as England's, save for tlie 
flange projecting in the line of the panel to cover the crack; and Fig. 
3 has this projecting flange, but in the form of a separate strip screw- 
ed to the right-angled flange, instead of being formed integrally witli 
the panel, as had been done by Smith (522,861) and Tyra, and as was 
coramon everywhere. It is therefore plain that what England did 
was (1) to taice the bottom of the door of Smith (813,460) and add 
the crack covering and positioning projecting flange of the common 
tin pail; or (2) to take the side of the same door and make the at- 
tached molding and projecting flange intégral instead of separate; 
or (3) to take the door, panel, and two flanges of Smith (522,861), and 
add the familiar stiffening bead, common in sheet métal, and already 
used by Smith on automobile doors (No. 813,460). From no one of 
thèse points of view, and upon familiar principles, can we see any- 
thing more than the common knowledge and skill of the sheet métal 
worker. For applications of this principle in this court, see Bullock 
Co. V. General Co., 149 Fed. 409, 416, 79 C. C. A. 229; Babcock Co. 
V. Toledo Co., 170 Fed. 81, 84, 95 C. C. A. 
Co., 191 Fed. 613, 617, 112 C. C. A. 176; 

231 Fed. 701, C. C. A. ; Pelton v, 

C. C. A. . 

240 F.— 27 



363 ; Hilker Co. v. Mop 
New Idea Co. v. Keene, 
Williams, 235 Fed. 131, 
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It appears from the proofs — and this seems to hâve influenced the 
resuit below — that it was very difficult to make dies which would pro- 
duce both the flange extending in two directions and the hoUow mold- 
ing or bead; and it is probable that the supposed impossibility of 
making such dies had prevented the making of a structure just like 
England's, and this because to make it by hand would be too expensive. 

[2] It is possible that invention was involved either in the devising of 
the proper dies or in the method of their opération ; but, if so, that can- 
not help this patent. England had a patent, not for the dies, and not for 
the method of construction, but for the product ; and if the product was 
a thing, the making of which by manual opérations involved only the 
ordinary skill of the artisan, it c.annot become patentable just because 
invention was involved in making it by machinery. Rubber Co. v. 
Goodyear, 9 Wall. 788, 796, 19 L. Ed. 566; Cochrane v. Badische, 111 
U. S. 293, 311, 4 Sup. Ct. 455, 28 L- Ed. 433. 

This conclusion makes it unnecessary to consider the other questions 
presented, and requires that the decree should be reversed and the 
case remanded, with instructions to dismiss the bill. 



ICELESS ICE BOX 00. v. MITCHELL et al. 

(Circuit Court of Appeals, Sisth Circuit. February 20, 1917.) 

No. 28T7. 

Patents <g=>328 — Validity — Win do w Cooling Box. 

The Morse & Lucas patent. No. 906,545, for improvements In adjustable 
' cooling boxes, Intended for use In Windows, is vold for lack of novelty and 
invention. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Iceless Ice Box Company against George F. 
Mitchell and Harry W. Mitchell, partners as G. F. Mitchell & Son. 
Decree for défendants, and complainant appeals. Affirmed. 

Wm. R. Miller, of Cleveland, Ohio, for appellant. 
Karl Fenning, of Cleveland, Ohio, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

EVANS, District Judge. The appellant (who will be called the 
"plaintiff") brought this action in the court below, charging that the 
appellees (who will be called the "défendants") had infringed letters 
patent No. 906,545, upon certain improvements in adjustable cooling 
boxes, which had been granted on December 15, 1908, to John F. Morse 
and Morand D. Lucas, and by them subsequently assigned to plaintifï. 

€=>B'or olber cases eee same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & ludexM 
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The bill contained the usual prayers for an injunction and an account- 
ing. 

It was conceded at the hearing that only the first three daims of 
the patent were involved. They are as f ollows : 

"1. A device of the class described comprislng two parts whlch coinblned 
form the required inclosure, sald parts belng movable relatively to each other 
so as to render the structure capable of latéral adjustment to fit wlthin the 
caslng of Windows of varlous widths, each such strlp provided upon its end 
with a vertical strlp adapted to seat in the outer sash groove. 

"2. A device of the class described comprislng two sections movable relative- 
ly to each other and together capable of forming the required enclosure, the 
roof of each section belng formed with part only of one edge exteudiug beyond 
the adjacent vertical plane of the structure, such edge belng parallel with the 
direction of adjusting movement and adjacent to an open side of the section. 

•'?). A device of the class described comprislng two sections movable relative- 
ly to each other aud together forming the retjuired enclosure, the roof of each 
section being formed with a part only of one edge extendlng beyond the ad- 
jacent vertical plane of the structure, such edge belng parallel with the direc- 
tion of adjusting movement and adjacent to an open side of the section, such 
projccting portions eugaging each other to secure the two sections to each oth- 
er at such edge." 

One of the drawings embraced in the patent, and which will ade- 
quately iUustrate the characteristics of plaintifï's alleged improve- 
ments, is hère inserted : 




Reduced to plain language, it may be enough to say that the patent 
is for improvements upon an adjustable cooling box intended to Pro- 
ject from Windows of varions widths. When the box is in place, the 
lower part of the window forms the side next to the room. To ac- 
compHsh its objects, the box is in two parts, which, being movable 
one within the other, are so combined as to make a box capable of 
latéral adjustments to fit the casings of windows of différent widths. 
Each part of the box has, near the front edge and upon the outside of 
the respective end walls, a vertical strip adapted to seat in the outer 
sash groove. The roof of each section of the box is formed with 
part only of its front edge extending beyond the front of the box, and 
which edge is parallel with the bottom of the window and near the 
open side of the box. The roof of each section of the box is formed 
with part of one edge extending beyond the side of tlie box, this edge 
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also being parallel with the bottom of the window and near tbe open 
side of the section of the box, such projècting portions engaging each 
other so as to secure the two sections of the box to each other. In 
other words, the improvements covered by the three claims referred 
to appear to consist: (1) Of vertical strips at the ends of the box; 

(2) of a roof formed with part only of one edge extending beyond 
the side of the box and parallel with the bottom of the window ; and 

(3) of a roof with part of the edge extending beyond the side of the 
box, parallel with the bottom of the window and near the open side 
of the section — the projècting portions engaging each other to secure 
the two sections to each other at the edge. 

The défendant, among other things, insisted that neither novelty nor 
invention was established. The testimony covered every phase of the 
case, and included much of the prior art. The court below held that 
the patent was void for want alike of novelty and of invention. 

We hâve carefully considered the record, and, while giving due 
considération to any and every presumption that may arise from the 
action of the Patent Office, we are nevertheless clearly of the opinion 
that the conclusion of the court below was correct, because there was 
an absence both of invention and of novelty. 

Its judgment is, accordingly, affirmed. The appellees will recover 
their costs. 



BECICER V. MILLER PASTEURIZING MACH. CO. 

(Circuit Court of Appeals, Third Circuit. Marcli 5, 1917.) 

No. 2160. 

1. Patents ®=>328 — Invention— Ice Ckeam E^eeezee. 

ïlie Hoefler and Sciiautz patent, IS'o. 921,837, for an lee cream freezer, 
held void for ladt of patentable invention. 

2. Patents i3=>26(2) — Invention— Combination of Old Eléments. 

Wtiile a combination of old éléments may be patentable, it Is only so If 
the old éléments iiave been so combined as to operate in a new way or to 
produce a new and useful resuit. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. § 29.] 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit in equity by the Miller Pasteurizing Machine Company against 
John J. Becker. Decree for complainant, and défendant appeals. Re- 
versed. 

Farrell & Freeman, of Wilkes-Barre, Pa., and Henry D. Williams 
and William S. Pritchard, both of New York City, for appellant. 
Edward R. Alexander, of Cleveland, Ohio, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

£=>For other casea ee« same toiiic & KEY-NUMBER in ail Key-Numbeied Digests & Indexes 
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McPHERSÔN, Circuit Judge. [1] The Miller Pasteurizing Ma- 
chine Company is the owner of letters patent No. 921,837, issued to 
Hoefler and Schantz on May 18, 1909, and charges the défendant 
Becker with infringing the second claim. Without discussing the évi- 
dence, the District Judge held the claim to be valid and infringed, 
following a décision in the Western District of New York. Miller 
V. Rich (D. C.) 216 Fed. 192. As the record in that case was not 
offered in the court below, and has not been laid before us on appeal, 
we are left in a good deal of doubt concerning the weight it should 
receive. In any event, however, the évidence as we now hâve it seems 
to us to indicate a différent conclusion, for which we may briefly state 
the reasons. 

The art to which the patent relates is: 

"That class of ice créa m freezers whleh are drlven by power and in whlcb 
the réfrigération is effected by circulating brine or similar médium through a 
jacket which surrouuds the cream réceptacle." 

And the object of the invention is: 

" • * * To produce an ice cream freezer of this character which has 
large capacity, which can be readily assembled for use or dismembered for 
cleaning, which can be quickly emptied of its frozen contents and securely 
closed for confining the material to be frozen in the freezing chamber, and 
which has the connection between the refrigeratlng jacket and the brine sup- 
ply and discharge pipes so constructed that the cream can and Connecting 
parts may be tilted for cleaning and other purposes without internipting the 
flow of the brine." 

In order to attain this object the patentées devised and claimed the 
following described machine: 

"2. An ice cream freezer, comprising a support, an upright cream can having 
its bottom pivoted to said support to turn vertically, a refrigerating jacket 
surrounding said can, stationary refrigerating liquid supply and discharge 
pipes, a swinging or rotary joint for Connecting said supply with the refriger- 
ating jacket consisting of a casing connected with said supply pipe and a ro- 
tary plug turning in said casing and connected with said bottom and having 
an axial passage which comniunicates with the lower end of said refrigerating 
jacket on one slde thereof and a radial passage which opens into the interior 
of said casing, and a swinging or rotary joint Connecting said discharge pipe 
with the refrigerating jacket consisting of a rotary casing communlcating 
with the upper end of said refrigei-atlng jacket on the opposite slde thereof 
and a stationary plug upon whicli said rotary casing turns and which is con- 
nected with said discharge pipe and has an axial passage coiiim'unieating there- 
with and a radial passage opening into the interior of the casing, the axes of 
said swinging joints and the pivot of said can being in line, sutistantially as 
set forth." 

[2] With one exception ail the éléments named in this narrow and 
spécifie claim are old in the art (see patents to Miller, to Walker, and 
to Thompson) ; and the new élément — namely, the swinging joint 
with axial and radial passages — is an old and well-known device, al- 
though it had not as yet been used in the construction of freezers. 
Evidently, therefore, the claim is for a combination or a subcombina- 
tion of old éléments, and in such a situation the rule is that, while 
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the combination may still be patentable, a patent should only be granted 
if the old éléments hâve been so combined as to operate in a new way, 
or to produce a new and usefui resuit. Tried by this established test, 
we think the daim in suit cannot be upheld. Évery élément therein 
described opérâtes in the same way as before, and, while the resuit is 
not precisely the same, the différence is so slight that we do not £eel 
justified in pronouncing the machine either new or usefui in a patenta- 
ble sensé. So far as appears, the chief, if not the only, advantage in 
the construction lies in the fact that when the scraping knives need 
sharpening — and they need it only about once a week — they are more 
accessible and can probably be removed more conveniently from a 
machine that tilts than from a machine that is fbced in place. In 
other respects we do not see that the patent affects the usual opéra- 
tion of a freezer in any degree that needs attention. The brine flows 
in the same way and by the same course ; the mixture to be frozen is 
the same and is subjected to the same cold; it is removed in the same 
way, and its quantity and quality are apparently what they were be- 
fore. Neither is the patented combination used even in the fréquent 
cleaning of the freezer ; this is accomplished by an old method, which 
tequires no tilting of the can. In short, the évidence discloses noth- 
ing more than this ; the product is unchanged, and so is the mode of 
opération, except that the tilting of the freezer permits the knives 
to be taken eut somewhat more rapidly and conveniently. 

Believing this to be insufficient to sustain the patent, we direct the 
decree to be reversed, and the bill dismissed. 
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CORONA CHEMICAL CO. t. LATIMER CHEMICAL CO. 

(District Court, D. Colorado. November 18, 1916.) 

No. 6527. 

Patentî? <s=328 — Invention — Improved Acid Aksenate of Lead. 

The Hall patent, No. 1,064,639, for an improved acld arsenate of lead, 
better adapted, by reason of Its minute and flocculent partiales, to use for 
mlxlng wlth water to spray as an Insecticide, held vold for lack of in- 
vention, as belng an Improvement in degree only over prior products. 

In Equity. Suit by the Corona Chemical Company against the 
Latimer Chemical Company. On motion to dismiss bill. Motion sus- 
tained. 

A. J. O'Brien, of Denver, Colo., and Dyrenforth, Lee, Chritton & 
Wiles, of Chicago, 111., for plaintiff. 

W. W. Boughton, of Denver, Colo., for défendant. 

LEWIS, District Judge. This is a demurrer to a bill charging in- 
fringement of rights claimed to be secured to plaintiflf as assignée of 
Clare H Hall to whom letters patent were issued covering Improve- 
ment in Acid Arsenate of Lead. The letters are attached to the bill, 
and I take it that, for présent purposes, it is not necessary to closely 
détermine what is claimed in and defined by them ; i. e., whether, un- 
der the statute, it is an art, article of manufacture or composition of 
matter. The spécifications set out a chemical process by which, in part 
only, the discovery was made. It is said in them that several steps were 
taken in making the discovery and are ail necessary in the production 
of the improved article, the first consisting in the mixing or union of 
well-known chemicals, the résultant product being stated, which is 
then mechanically subjected to four separate physical treatments be- 
fore the composition reaches its final stage of commercial usefulness. 
That is, the chemical résultant is pressed, dried, broken into conven- 
ient pièces and then pulverized in a pulverizer of the disintegrator 
type. This gives basis for a contention that the patent covers a pro- 
cess within the meaning of the statute as an art, while on the other 
hand the claims call for an article of manufacture or combination of 
matter. But regardless of that, the spécifications présent, in the light 
of common knowledge, the facts on which the sufficiency of the de- 
murrer is rested. They set f orth : 

"My invention consists in a novel materlal which is chemieally acid arsen- 
ate of lead (PbHAsOé) having certain novel and valuable physical properties 
partlcularly sulting it for use as an insecticide. 

"Acld arsenate of lead, when used as an insecticide, is mlxed with a rel;i- 
tively large quantity of water, usually 1 part of the acid arsenate to 400 
parts of water by weight, and the physical mixture thus fonued is sprayed upou 
the plants to be treated. Since the acid arsenate of lead is practically in- 
soluble, the résultant mass is slmply a physical mixture, and it is of the 
utmost importance when uslng it that the acld arsenate of lead be of such 
physical conslstency as to remaln suspended in the liquid, wlthout substaatial 
settling, during the perlod which will be occupled by the spraying. 

®=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Inâexea 
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"The acld arsenate of lead bas lieretofore been made by precipltating from 
one or another of tbe varlous combinations of salts wlilch will produce it, and 
the résultant mags bas been treated in a fllter press to form a pulp. in 
most cases, tbis pulp is tbe commercial product, tbe pressure being such as 
to leave about 50 per cent, of water by weigbt in tbe mass. In some cases, 
tbis pulp bas been dried and pulverized, tbe dry acid arsenate of lead being 
sold in tbe form of powder. In use, botb products bave been added to and 
Btirred in tbe requlsite amount of water. 

"It bas been found tbat tbe drying and pulverlzing of tbe pulp, in practical- 
ly every case, greatly increases its settllng tendency, and, for tbat reason, 
prier to my invention, tbe pulp bas been in greatest demand. Tbe pulp, bow- 
ever, bas certain important disadvantnges. In tbe flrst place, tbe expense of 
packing and shlpping, as compared with paeklng and shipplng tbe dry product, 
is considérable. In tbe second place, tbe pulp in tbe bands of tbe consumer 
or middleman frequently dries ont into a cake wbich cannot be mixed with 
water and whicb is therefore useless. In tbe third place, tbere are very striii- 
gent Fédéral requirements as to tbe percentage of water permitted in tbe 
pulp, and frora tbe manufacturing point of view It is an exceedingly difficult 
matter to maintaln tbe percentage constant, so tbat one part of a given batcb 
may bave 55 per cent, water, wbile another bas 45 per cent, with tbe resuit 
tbat tbe manufacturer may unwittingly subject blmself to crlminal proseeu- 
tion. In spite of thèse disadvantages, bowever, tbe superior suspension proper- 
ties of tbe pulp bave led to its being the most popular form of acid arsenate 
•of lead. I bave succeeded, bowever, in producing a dry arsenate of lead of 
tbe composition PbHAsOj wbich remains in suspension in water as well as 
any of tbe pulps beretofore manufactured and far better than any of the dry 
material of similar cbemical composition. Tbe différence in tbis property is of 
course caused by a différence in physical constitution, and the material is 
ebtained by employing several steps wbich co-operate to this end. 

"As a flrst step, It is désirable tbat tbe material be tbrown down in the 
form of the most minute possible particles, and this resuit can be produced by 
tising extremely dilute solutions of tbe reacting salts ; as, for instance, sodium 
acid arsenate, NA2HASO4, and lead nitrate, Pb (N0,i)2, the nitrate of lead 
being formed in a solution of 1 part of nitrate of lead to 150 parts of water, 
^ind the sodium acid arsenate being introduced in a relatively strong solution, 
say 1 part to 10 parts of water and at slow speed. The precipitate thus form- 
ed is so fine and flocculent as to maUe it a matter of some difficulty to press 
it to the dryness at wbich commercial pulps are regularly sold. Tbis fine 
precipitate is pressed In tbe filter press to wbat is known as a 35-37 per cent, 
pulp, tbat is, a pulp In wbich the solid matter Is by weigbt approximately 65 
per cent, of the cake. Tbe cake is ejected from the filter press, dried, and 
pulverized in a pulverizer of the dlsintegrator type, after it bas been broken 
up into pièces of a convenient size — say pièces wbich will pass an inch mesh. 
Tbe résultant material is a fine, exceedingly light povifder. Wbile tbe dry 
bulk of the material, uncompressed, bas little relation with the Important 
-quality of tbe length of time it will remain suspended In water, It may be 
stated as a fact, for purposes of identification, tbat the présent product bas, 
in fact, a rather high dry bulk, about 100 cubic ipches or more to tbe pound, 
and this is a considerably larger dry bulk than tbat of the other dried prod- 
ucts now available. It will be understood, of course, tbat tbis dry material 
can be compressed somewhat in packing, and the foregoing figure bas référ- 
ence merely to its unpressed condition as it émerges from the pulverizer in 
marketable condition. 

"The most distinctive and Important quality of the présent material lies 
in its capacity for remalning suspended in water In whicb it far excels ail 
other dry materials now available. Since there is no recognized standard for 
determinlng or measuring this quality, I bave devised a test to whicb I bave 
iubmitted the varlous forms of acid arsenate of lead available, whicb test is 
performed in tbe following maaner: In tbis test 15 grams of tbe arsenate of 
lead is pulped with water and diluted until the total volume is 250 c. c, the 
mixture being performed In a cylindrical glass graduate of this capacity and 
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with a (linmeter of approximately li^ inches. As the température of the water 
has a declded Influence on the settlement, a température of very close to 15° 
C. has been used. The denslty of warm water being much less than cold, the 
settlement is noticeably faster at températures above 15° C. and noticeably 
slower at températures below 15° C. The acld arsenate of lead of course be- 
gins to settle. and after a short time a distinct space of clear water can be 
seen above, the lower part of the graduate remaining full of the white opaque 
mixture. In making the test which I hâve devised, the location of the Une 
of séparation between the olear water and the mixture Is observed at Inter- 
vais, and I bave learned tbat my product settles in the following manner : 
At the end of flve minutes, the Une of séparation is at 210 c. c. marlî, at the 
end of 10 minutes, at 175 c. c, at the end of 1 hour, 92 e. c, at the end of 24 
honrsi. 68 c. c, this last figure representing praetically final settlement. I hâve 
(■pstod samples of the materials on the marl^et In dry form (with the exception 
or one or two of which I was unable to obtain samples), and I hâve also tested 
the varions commercial pulps by flrst drying and tben pulverizing the same. 
and I bave also niade sirailar tests on the pulps in their commercial condition. 
The foregoing rate of settlement is as slow as tbat of any of the pulps, and 
it far exceeds that of any of the dry materials availal)le. For practical pur- 
poses, manifestly the rate of settlement during the flrst 10 minutes Is the 
important point, and altbough the rates of settlement of the différent materials 
in the main correspond. I hâve discovered some instances whei'e materials 
settle relatively slowly during the first 10 minutes and relatively fast there- 
after. However. my material not only sotties slower, but settles much slower 
during the first 10 minutes than any of the dry products available. In fact. 
the slowe.'^t settlement which T discovered with a dry product was 165 at the 
end of 5 minutes, and lO.ï at the end of 10 miniites, and the largest final settle- 
ment which I observed was 4.j at the end of 24 hours, as against 68 for my 
product. 

"It is thus évident that my product, wbilp chemically the same as other ma- 
terials sold for the purpose. has radical différences in its physical form, whlcli- 
différences are readily distinguishahie by the simple settling test above out- 
lined. It is also a fact that this physical test is directed immediately at. 
the single quality of groatest iitility in practice." 

The daims are as follows : 

"1. The herein-descrilied dry, soft, wbite bullty powder essentially scid' 
arsenate of lead (PbHAs04) distinguished by the fact tbat wben mixed witli^ 
water in the percentage of 15 grams to a total volume of 2.50 c. c. and al- 
lowed to settle the line of démarcation between the clear and clouded parts 
of the fluid is not below 175 c. c, at the end of 5 minutes, and not below 140- 
e. c. at the end of 10 minutes. 

"2. The berein-described dry. soft, wbite bullcy powder essentially acid 
arsenate of lead (PbIIAs04) distinguished Ity the fact tbat wben mixed with- 
water in the percentage of 15 grnnis to a total volume of 2.50 c. c, the Une 
of démarcation between the clear and clouded parts of the fluid is approximate- 
ly at 210 c. c. at the end of 5 minutes and approximately at 175 c. c. at the 
end of 10 minutes." 

The évident and conceded purpose, in its use as an insecticide, i.s 
to deposit on and thorout^hly cover tiie infected surface with tlie 
poisonous material by ejecting it in a spray; and to thoroughiy ac- 
complish that end it is désirable that the poisonous particlcs be mi- 
nute. The whole claim of the patentée is that he made the particles 
minute and flocculent. It is admitted that "my product" is chemi- 
cally the same as other materials sold for the purpose. but that rt has 
"radical différences in its physical form," and that "it is désirable that 
the material be thrown down in the form of the most minvne possible 
particles, and this resuit can be produced by using extremely dilute.- 
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solutions of the reacting salts." The precipitate thus formed is fine 
and flocculent. That différence is said to be demonstrated by the 
f act that it remains in suspension longer when in water than any other 
dry acid arsenate of lead then on the market, and as long as the same 
ohemical in pulp form then sold on the market as an insecticide. The 
same claimed super-quality of suspensibility would undoubtedly be 
manifested if the powder was cast on the breeze, which is but proof 
of its relative fineness. So that the improvement which the patent 
purports to cover is greater fineness and flocculence of particles and 
not suspensibility attributable to the law of gravity. 

Concededly, for présent purposes, the patentee's process was new, 
and the résultant composition was new in commerce ; but if only new 
in the same sensé that ground cofifee and comminuted glue were new 
when they were first introduced, it was not new within the sensé of the 
statute as construed; nor in the latter sensé would the way in which 
it is to be made necessarily be new. The patented compound is claimed 
to hâve been discovered by combining the solutions of two other chem- 
ical compounds, sodium acid arsenate and lead nitrate, both old, well 
known and widely used. 

Starting with the foregoing as resting in common knowledge, we 
reach the technical field in which the patentée claims he made his ex- 
ploration and discovery ; and we thus crédit him with discovering the 
percentage of water required in each constituent solution and the slow 
speed of their mixture as the prerequisites to throwing down the résult- 
ant in the most minute and flocculent particles. This clearly appears 
to be ail that he did by way of inventing the chemical process which 
produced his new combination of matter. He claims no more and 
proof would not go further. With that resuit in hand, ail else in way 
of treatment is purely mechanical and readily suggestive to any one 
familiar with the subject. 

The chemical process which the patentée thus described, and also its 
résultant product, each impresses me as but an advancement in de- 
gree. He claimed an improvement in acid arsenate of lead. That 
chemical compound in both the pulp and dry form was well known and 
widely in use, as he sets forth, for ail purposes that were claimed for 
the patented combination. Admittedly, that in the pulp form could 
be used as efiîcaciously as complainant's as an insecticide, and that in 
the dry form was on the market and was also being used for that pur- 
pose. It was inferior in degree only to complainant's. The patentée 
took a step forward. As he says, it was only an improvement; and 
that only in degree. It seems the step was simple, an experiment that 
v/ould occur to any one familiar with the art, when we consider the 
vast number of combined drugs and chemicals applied to useful and 
leneficial purposes. To monopolize each under the protection of the 
patent law would go far to thwart progress. The field of advancement 
not covered by the statute is larger than the one within its terms. It 
required only common sensé to know that the smaller the poisonous 
particles were the longer they would remain in suspension for use in the 
spray, and would more completely cover the infected surface. And 
rhis was only raising efficiency in degree without tlie accomplishment 
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of any new function. A chemical laboratory is on the same footing 
under the statute as any other work shop. Every-day knowledge of the 
chemist and not inventive genius prompted the successful experiment. 
In this respect the same rule which applies to patented machines ap- 
plies to patented arts and products. Tire Ce. v. Lozier (C. C.) 84 Fed. 
659, 668. 

On the following cases I am led to the conclusion that the patent is 
void and that the motion to dismiss is well taken: Glue Co. v. Upton, 
97 U. S. 3, 24 L. Ed. 985 ; s. c, Fed. Cas. No. 9,607 ; Smith v. Nichols, 
21 Wall. 112, 119, 22 L. Ed. 566; Atlantic Works v. Brady, 107 U. vS. 
192, 199-200, 2 Sup. Ct. 225, 27 L. Ed. 438 ; Risdon, etc., v. Medart, 
158 U. S. 68, 81, 15 Sup. Ct. 745, 39 L. Ed. 899. 

The motion is sustained and the bill dismissed. 



In re STUCKY TKUCKIXG & EIGGING CO, 
(District Court, D. New Jersey. March 3, 1017.) 

1. CitATTEL MORTGAOES <S=>92 VALIDITT CliEDrTORS. 

A chattel mortgage, though iuvalld as to the m'ortgasor's credltors under 
the New Jerse.v Chattel Mort gage Act (1 Comp. St. 1910, p. 463), Is valid 
as between the Immédiate parties to tlie mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. § 152.] 

2. Insukance <S=3581 — Fire Policies — ^Proceeds— Right to. 

A chattel mortgagee, whose mortgage was Invalid as to creditors of the 
mortgagor, insured hls interest in the niortgaged property agalnst fire; the 
poliey providing that the loss, If any, should be payable to the mortgagee. 
A fire occurred within less than four months of the bankruptey of the 
mortgagor and the mortgagor's trustée m bankruptey claimed the pro- 
ceeds of the poliey. Jleld that, as an insurance poliey is a personal eon- 
traet of indemnlty between the insurer and the insured, and in the ab- 
sence of any équitable lien, the proceeds wlll pass only to those for whom 
provision is made in the contract or their assignées, the trustée In bank- 
ruptey was not entitled to the proceeds of the poliey, though the chattel 
mortgage was Invalid as to the bankrupt's creditors, and so was subject 
to attaek by the trustée, for the mortgage was valid as between the mort- 
gagee and mortgagor, and the poliey only Insured the m'ortgagee's inter- 
est. 

[E!d. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1444-1447.1 

3. Bankruptcy <S=3l4.3(ll) — Fibe Policies — Insurable Interest. 

In such case, the trustée in bankruptcy could not obtain the proceeds 
of the poliey on the ground that the invalidity of the mortgage deprived 
the mortgagee of an insurable interest, for that défense could be raised 
only by the Insurance eompany. 

4. Bankruptcy i®=3l43(Tl) — Rioiit to Proceeds — Mortgagee, 

Where a chattel mortgage was taken in the name of another for the 
benefit of the actual mortgagee, and the nominal mortgagee aduiitted that 
he was only a trustée, the m'ortgagor's trustée in bankruptcy is not enti- 
tled to the proceeds of the poliey on that ground. 

5. Payment <S;=339(6) — Application. 

The bankrupt, after giviug a bank a chattel niortgage as collatéral se- 
curity, incurred further indebtedne.ss to tlie bank. Thereafter a portion 
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of the bankrupt's property was destroyed by flre, and ît assigned to the 
bank ail sums to ,be due on flre policies. There was no direction that 
the bank should apply such sum on the indebtedness secured by the cliat- 
tel mortgage, and it applied the recovery to the unsecured Indebtedness; 
the parties treating the mortgage as still existent. Held, that the indebt- 
edness secured by the chattel mortgage could not be treated as satlsfled, so 
that the trustée of the bankrupt would, the bank having subsequently in- 
sured its interest in the mortgaged property and another lire having oc- 
curred, become entitled to the proceeds under the second policy. 
[Ed. Note. — For other cases, see Payment, Cent. Dig. § 111.] 

6. BA.NKRTJPTCY ®=»228 — PROCEEDINGS REVIEW. 

On pétition to revlew an order of the référée in bankmptcy, a matter 
not dlsposed of by him' cannot be consldered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387.] 

In Bankruptcy. In the matter of the bankruptcy of the Stucky 
Trucking & Rigging Company. On pétition to review an order of the 
référée finding that a certain fund should be paid to the trustée in bank- 
ruptcy for the benefit of the bankrupt's gênerai creditors, free from 
any lien or claim of the Second National Bank of Floboken, N. J., or 
the Union Trust Company of New Jersey. Order of référée reversed. 

Samuel Heyman, of Jersey City, N. J., for Second Nat Bank of Ho- 
boken. 

George Ralph Hendrickson, of Jersey City, N. J., for Union Trust 
Co. of New Jersey. 

Harry Lane, of Jersey City, N. J., for tru.stee in bankruptcy, 

HAIGHT, District Judge. This controversy relates to the disposi- 
tion to be made of a fund realized from several fîre insurance policies, 
which covered certain pcrsonal property of the bankrupt that was 
destroyed and damaged by fire prior to the institution of the bank- 
ruptcy proceedings. About June 1, 1914, the bankrupt borrowed, di- 
rectly or indirectly, about $7,700 from the Second National Bank of 
Hoboken, N. J. (hereinafter referred to as the "Bank"), on its prom- 
issory note, indorsed by certain of its officers. It also gave, as collatéral 
security for the loan, a chattel mortgage for the same amount on cer- 
tain of its property. The mortgage was made to one Philip Stephan, 
an employé of the Bank, who, admittedly, bas at ail times held it as 
trustée for the Bank. The note was renewed several times, and finally, 
when it became due in March, 1915, was protested for nonpayment. In 
:the meantime the bankrupt had incurred considerably more indebted- 
;ness to the bank, represented by its own promissory notes which had 
'•been discounted by the bank, as well as a few notes upon whidi other 
parties were the makers. On February 13, 1915, a part of the bank- 
rupt's Personal property was destroyed and damaged by fire, and short- 
[y afterwards it assigned to the Bank ail of the moneys due or to grow 
due to it on the fire insurance policies which it held on the property so 
destroyed and damaged. The amounts thus due were subsequently 
adjusted and paid to the Bank by the insurers. But before thèse pay- 
ments were made, and on May 24, 1915, another fire occurred in the 
premises then occupied by the bankrupt, and resulted in the destruc- 

igsaFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



IN KE STDCKY TEOCKINQ & RIGGINQ CO. 429 

tion of and damage to certain of its personal property, which was cov- 
ered, as was also that damaged in the first fire, by the chattel mort- 
gage. Prior to the second fire the Bank, without previous express 
authorization from the bankrupt, had procured certain policies of insur- 
ance to cover the property which remained after the first fire. Thèse 
policies were made ont in the name of the bankrupt as owner, but eacli 
contained a standard New Jersey mortgage clause providing that the 
loss, if any, should be payable to Philip Stephan and the White Shoe 
Company, mortgagees, as their interests might appear. The premiums 
were, in the first instance, paid by the Bank. The référée has, however, 
found that they were subsequently charged to the bankrupt on the books 
of'the Bank. If my décision depended upon this détermination of fact, 
I would hâve great diflîculty in finding support for it in the évidence. 
However, for the purposes of this case, I will assume that such was 
the fact. On August 21, 1915, the pétition in bankruptcy was nled. 
Prior to that time the Bank had received ail of the money due on the 
policies which were in force at the time the first fire occurred, and a 
part of that due on the policies which it had taken out, as before men- 
tioned, subséquent to the first fire. The balance realized from thèse 
latter policies is in court, and is the f und now in controversy. It also 
appears that in the latter part of December, 1914, the bankrupt gave a 
chattel mortgage to a coneern known as the "White Shoe Company," 
which mortgage was subsequently assigned to the Union Trust Com- 
pany of New Jersey (hereinafter referred to as the "Trust Company"), 
as collatéral security for an indebtedness due to the latter from the 
White Shoe Company. This mortgage is, admittedly, subséquent to 
that of Stephan, as is also the claim of the Trust Company subséquent 
to that of the Bank to any part of the fund now in court. Although 
there was a question before the référée as to whether this court had ju- 
risdiction to détermine, in a summary proceeding, whether the Bank 
had any lien on or claim to the fund, that question has now been waived 
and jurisdiction consented to. Neither is the décision of the case em- 
barrassed by any question of préférence. The référée held that both 
of the chattel mortgages were invalid, as respects the trustée represent- 
ing the creditors of the bankrupt, under the New Jersey Chattel Mort- 
gage Act (1 N. J. Comp. Stat. 463), and that therefore neither the Bank 
nor the Trust Company had any lien on or claim to the insurance mon- 
eys. The reasoning by which he reached the latter conclusion is that 
the rights of the parties to the insurance moneys were regulated by the 
mortgagee clauses in the policies, and that as the Bank and the Trust 
Company had no rights as mortgagees in respect to the chattels covered 
by the insurance policies, they had no claim on the insurance moneys. 
[1,2] I am unable to concur in his conclusion. The fundamental 
fallacy in it seems to me to be a fallu re to recognize that both mort- 
gages, as between the mortgagors and the mortgagees, were entirely 
valid and enforceable, as well as the nature of the contract of insur- 
ance. If the mortgages were invalid, as I shall assume, for the pur- 
poses of this argument, that they were to the extent found by the réf- 
érée, they were so only as to creditors and the trustée in bankruptcy 
representing the latter. If they had been invalid as respects the mort- 
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gagor, as distinguished from its creditors (and of this there is no claim). 
so as to be really nonexistent, the referee's conclusion might be sound, 
on the theory that the mortgagees' rights under the policies were, by 
the terms of the latter, dépendent upon the existence of the mortgages. 
It is too well settled to need the citation of authorities that an insur- 
ance policy is a personal contract of indemnity between the insurer and 
the insured, and, in the absence of an équitable lien, the proceeds there- 
of are payable only to those for whom provision is made in the con- 
tract or to their assignées. Each mortgagee, therefore, had, as between 
it and the bankrupt, an interest by virtue of its mortgage in the prop- 
erty covered by the insurance policies, and therefore, as between the 
insurance companies, the bankrupt and the mortgagees, the latter, by 
the terms of the policies, were entitled to any moneys which became 
due on the policies, by reason of a fire, to the extent of the amounts due 
on their respective mortgages. Of course, the trustée in bankruptcy 
has succeeded to the rights of the bankrupt, but they, by the provisions 
of the policies, were postponed to those of the mortgagees. There was 
nothing in the pOlicies (so far as the évidence discloses) to make the 
payment of any losses to the mortgagees dépendent npon whether the 
mortgages were valid as respects creditors of the mortgagor. Nor is 
there any statute of New Jersey, nor anything in the Bankruptcy Act, 
as far as I ani aware, to that effect. Hence, I am unable to perceive 
how the mère fact that a mortgage may be invalid as to creditors can 
nuUify the indemnity agreements between the insurance companies, 
the insured and the mortgagees, to which the creditors were not par- 
ties nor privies, except as respects the bankrupt through the trustée. 

[3] If the invalidity of the mortgages as respects creditors can be 
said to hâve deprived the mortgagees of an insurable interest, that 
could be urged only by the insurers. Wheeler v. Insurance Co., 101 
U. S. 439, 441, 25 L,. Ed. 1055. The referee's conclusion seems to me, 
without warrant, to read into the insurance contract a provision which 
is not there, namely, "that the loss shall be payable to the mortgagees, 
if the mortgages are valid as respects creditors." I think thèse views, 
although perhaps differently expressed, are in harmony with those en- 
tertained by Judge Haie in Hanson v. Blake Co., 155 Fed. 342 (D. C. 
D. Me.), where the facts as to Mrs. Young's claim were very similar 
to those in the case at bar. 

[4] I seeno merit in the trustee's contention that the Bank has no 
claim because the mortgage was made to Stephan, and the loss under 
the policies, by their terms, made payable to him. Stephan, admittedly, 
acted only as trustée for the Bank, and whatever rights he had inure, in 
equity, to the benefit of the Bank. He does not question this, and it 
certainly, therefore, does not lie in the mouth of the tru.stee to do so. 

[6] Nor can I find, as urged by the trustée, any évidence to jusîify 
the conclusion that the mortgage has been fully paid off by the moneys 
received by the Bank on the insurance policies which were in existence 
at the time of the first fire. The amounts due on thèse policies were 
expressly assigned to the Bank after the fire took place, and more than 
four montlis before the bankruptcy proceedings were instituted, for 
the purpose of "securing the indebtedness amounting to $19,408 to the 
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Second National Bank of Hoboken, N. J." It is true that there was 
included in this indebtedness the amount due on the note which the 
raortgage was given originally to secure, but there was nothing in the 
assignaient, nor, so far as the évidence shows, was there any agreement 
between the parties, that thèse moneys should be applied in satisfac- 
tion of the mortgage. On the contrary, it seems entirely clear that it 
was the intention of the parties that they should not be. The mortgage 
was treated as still existing, and the moneys received on the first- 
mentioned policies bave been applied by the Bank, as under the circum- 
stances it had a right to apply them, on the part of the indebtedness not 
secured by the mortgage. 

I am forced to the conclusion, therefore, that the Bank is entitled to 
the fund now in court to the extent necessary to pay the amount due 
upon the Stephan mortgage. If there is any balance, it should go to 
the Trust Company. In reaching this conclusion I bave not attempted 
to détermine whether the referee's conclusion — that the two chattel 
mortgages were invalid as to creditors — is correct, because it has seem- 
ed to me, for the reasons before stated, that it is quite immaterial as 
to whether they were or not. The referee's order will, accordingly, be 
reversed, and he will be directed to enter an order in accordance with 
thèse conclusions. 

[B] Certain chattels of the bankrupt came into the possession of the 
trustée and were sold by him f ree and clear of the mortgages, pursuant 
to an order of the référée, which provided that the liens of the mort- 
gages, if any, should attach to the proceeds. The Bank makes no claim, 
by virtue of its mortgage, to any part of the fund thus realized, but the 
Trust Company does. I, however, cannot find in the record before me 
any order of the référée adjudging that the Trust Company is not en- 
titled to any part of this latter fund, although in his conclusions re- 
garding the disposition of the insurance fund he held that the Trust 
Company mortgage was invalid as to creditors. In the absence of an 
order adjudging that the Trust Company has no lien upon the fund 
realized from the sale of the chattels, I do not feel at liberty, in this 
proceeding, to pass upon that question, as there is nothing before me 
on that point to review. 



In re COPIAG-LINDENHUEST CO, 
(District Court, N. D. New York. Mareh 14, 1917.) 

Bankkuptcy <g=3l81 — Sales by Bankrupt — Confirmation. 

Where tlie directors of an Insolvent cori:)oration hnd made a contract 
for the sale of the real estate of the corporation less thau a month before 
Its baukruptcy, and there was no évidence to show it waS not bona fide, 
and the purchaser had paid the nioney Into court and received his deed, 
the sale will be conflrmed, notwithstanding an ofCer by some of the 
directors of a slishtly inereased priée, and évidence that the value con- 
siderably exceeded the sale price, since to accept the ofCer would Involve 
the estate in expensive litigation with the purchaser. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 259, 260, 2T1, 
273, 274.] 

^r=>For otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the Copiag-Lindenhurst Company, 
bankrupt. On return of order to show cause, on pétition of the trus- 
tée in bankruptcy, why the trustée should not be authorized and di- 
rected to sell, free and clear of ail liens, daims, and incumbrances 
whatever, the real property of the said bankrupt, known as Copiag 
farm, situate in the town of Babylon, Sufifolk county, N. Y., notwith- 
standing a prior sale by the now bankrupt corporation. Prior sale af- 
firmed. 

Jas. H. Merwin, of Utica, N. Y., for petitioner. 
J. G. Lamison, of New York City, for Carmichael. 
M. G. Palliser, of New York City, for West. 

RAY, District Judge. It appears from the papers in the case that 
the Copiag-Lindenhurst Company, a corporation, was insolvent, and 
that its real property in Babylon, Long Island, was mortgaged for 
about $8,000. November 7, 1916, a meeting of the directors of said 
corporation was held at Utica, N. Y., where it has its principal place 
of business, at which three of the five directors- were présent. A fore- 
closure of such mortgage was then pending. It was then agreed to 
sell the said property for $12,000, pay the mortgage debt, and turn the 
balance into the treasury of the corporation. A resolution to that 
effect was duly adopted. A deed was also executed and delivered to 
Irving W. Street, a director and secretary of the corporation, for de- 
livery to the real purchaser on payment of the considération by the 
purchaser. The name of the real purchaser not being known to him, 
the name of the grantee was left blank. On the 18th day of Decem- 
ber, 1916, the Copiag-Lindenhurst Company was duly adjudicated a 
bankrupt in the Northern District of New York, and January 2, 1917, 
Willard C. Hughes, one of the directors of the said company was duly 
appointed trustée. Prior to said bankruptcy proceedings the mortgage 
referred to had been foreclosed and a sale advertised; the amount 
of the foreclosure judgment being $7,347.66. At the time of such 
resolution to sell for $12,000, an offer had been made of that sum 
by A. R. Carmichael. Carmichael makes affidavit that he has paid 
or caused to be paid of his purchase money, agreed to be paid, $8,000 
into court to cover the foreclosure judgment, and that he has paid to 
the trustée in bankruptcy the balance, or $4,000. 

Arthur C. West, C. H. Marshall, and Rufus Robinson filed an 
invohmtary pétition in bankruptcy against said company in the East- 
ern District of New York, but such proceeding is, of course, super- 
seded by this proceeding in the Northern District of New York. 
Thèse men made an offer to the bankrupt, after the above agreement 
to sell and the exécution of said deed, to purchase said property and 
pay therefore the sum of $12,600. West brought an action in Suffolk 
county, N. Y., where the property is situated, to prevent the consum- 
mation of such sale, and filed a lis pendens. He says in his affidavit 
in this proceeding: 

"I believe the i)ioperty will realize on a sale far more than $12,000. I 
am credibly Informée! that it is worth over $15,000, and would bring tliat on 
a sale." 
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No one has offered that sum, or any sum în excess of $12,600 
Willard C. Hughes is the président and a director of said corporation, 
David W. Watkins is a director, said Irving W. Street was a director 
and secretary, and said Arthur C. West and one Harry Lancaster 
are the other directors. There was some delay and négligence on the 
part of Street in obtaining the money and transfcrring it to the proper 
parties, and there is some intimation in the papers that he was seek- 
ing to profit by the transaction and secure a commission ; but I do not 
think this contention is sustained. It is clear that West, Marshall, 
and Robinson would like to secure the property and offer an advance 
of $600, but for the trustée to disregard the contract of sale made by 
the corporation and resell would involve this bankrupt estate in litiga- 
tion, which would involve delay and probably cost it more than that 
sum, and it would be a loser, instead of a gainer, by such a course. 

As I understand the papers, the deed has been delivered, the money 
paid in to satisfy the mortgage debt, and the $4,000 is in the hands of 
the trustée for the estate. If so, the trustée will approve and accept 
the sale as an accomplished fact, and retain the considération money, 
$4,000, paid. A somewhat différent proposition would be presented 
if a proposed purchaser had presented himself willing to pay a sum in 
excess of $12,000, indicating actual fraud in the sale made. 

So far as appears, the officers of the now bankrupt corporation re- 
ceived no offer in excess of $12,000 prior to the exécution and deliv- 
ery of the deed. On this motion no affidavit is presented showing an 
offer for the property in excess of $12,600 at any time. West, a di- 
rector, claims he had no notice of the directors' meeting at which it 
was voted to make the sale for $12,000. The trustée is now the owner 
of the property, and if the sale mentioned was not good, he may sell 
it under direction of the court. I do not think the invalidity of that 
sale is established, and am of the opinion that it should be recognized 
and ratified and confirmed by the trustée, on receipt of the considéra- 
tion and satisfaction of the mortgage. 

So ordered. 



In re HENRY CAMPE & CO. 

(District Court, N. D. Californla, First Division. Fclininry 8. 1917. 
On Motion to Disiniss Pétition, Marcli '2, 1917.) 

No. 10413. 

1. Bankruptcy <S=>7C(3) — Pétition — Kigiit of Creditor. 

A créditer, wlio bas assented to an assignnient by his debtor, may not 
thereafter file an involuntary pétition in bankruptcy against the debtor, 
based on such assignment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 97.] 

2. Bankruptcy <S=76(3) — Invoi^untary Pétition— Rigiit of Ckediïobs. 

Where a creditor assented to an assignment by his debtor, which made 
no attempt to follow the state lavv relating to asslgnments for îienefit of 
credltors, the creditor cannot, on the ground that the assignment was not 
recorded and no inventory fiied in accordance with the state law, escape 
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the effects ot his assent, and file a pétition In Involuntary bankruptcy 
against the debtor, based on the assignmeiit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 97.] 

In Bankruptcy. Pétition in involuntary bankruptcy against Henry 
Campe & Co., in which other creditors sought to intervene. Motion 
to strike the intervention granted, and motion to dismiss the pétition 
in bankruptcy denied. 

Sterling Carr, of San Francisco, Cal., for petitioning creditors. 
Henry G. W. Dinkelspiel, of San Francisco, Cal., for alleged bank- 
rupt. 

John T. Williams, of San Francisco, Cal., for interveners. 

DOOLING, District Judge. [1] A. E. Buttner filed a pétition as 
a créditer of Henry Campe & Co., praying that the latter be declared 
a bankrupt. The pétition averred that there were less than 12 cred- 
itors, and that the alleged baftkrupt had committed an act of bank- 
ruptcy by making a gênerai assignment for the benefit of creditors. 
The alleged bankrupt answered tliat there were more than 12 creditors 
and gave their names and addresses. The court then made an order 
referring the matter to a spécial master for such proceedings as are 
provided for by section 59 of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 561 [Comp. St. 1913, § 9643]). The master sent out 
notices to the creditors named in the answer, and the assignées of the 
claims of two of them hâve joined in the original pétition. A motion 
was made to strike out their intervention, for the reason that their 
assignors, the owners of the claims at the time of the assignment, had 
assented thereto. That a créditer vi^ho lias assented to an assignment 
by his debtor may not ordinarily thereafter file an involuntary pétition 
in bankruptcy against him, based solely upon such assignment, is well 
settled. 

[2] It is contended hère, however, that this rule does not apply, 
because the debtor and his assignées hâve failed to comply with cer- 
tain provisions of the Civil Code of California, in that the assignment 
was not recorded, nor was any inventory filed, as required by sec- 
tions 3461 and 3463 of that Code. But the Code provides a complète 
scheme under which assignments for the benefit of creditors may be 
made efifective. The first requirement is that the assigmTient be made 
to the sheriff of the county in which the assignor résides. It then be- 
comes the duty of the sherifï to call a meeting of ail the creditors for 
the purpose of choosing one or more assignées, to whom, when thus 
chosen, the sheriff must assign ail the property of the debtor thereto- 
fore assigned to him. The duties of the sheriff and of the assignées 
thus selected are laid down specifically in other sections of the Code. 
The assignment complained of was not made to the sheriff, but to other 
assignées, not chosen by ail the creditors as prescribed by the Code, 
and the creditors who assented to such assignment assented to a com- 
mon-law assignment not provided for by the Code, and cannot now 
complain that the provisions as to recordation and inventory, which 
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are a part of the Code Schéma, were not carried ont by the assignées 
in the sélection of whom they acquiesced ; for it is not to be presumed 
that they either expected or desired the assignées, chosen thus with- 
out regard to any of the provisions of the Code governing such sélec- 
tion, to conform to other provisions of the Code which are a part of 
the complète Code scheme. The assignées thus chosen are bound by 
the terms and conditions of the assignment, and as the creditors as- 
sented to such terms and conditions they can only be heard to com- 
plain when the assignées hâve failed or refused to act in accordance 
therewith. The failure to record the assignment or to record an in- 
ventory, under the circumstances, does not seem to me to be a matter 
which takes this case out of the ordinary rule that a creditor, assenting 
to an assignment, may not later complain of such assignment as an 
act of bankruptcy. 
The motion to strike out the intervention will theref ore be granted. 

On Motion to Dismiss Pétition. 

The motion to dismiss the pétition herein, on the ground that there 
are more than 12 creditors and that 3 creditors hâve not joined therein, 
is denied, for the reason that there are not 12 creditors who are not 
estopped by their consent to the assignment complained of from join- 
ing in the pétition. 

The respondent may bave five days to answcr to the merits of said 
pétition. 



TIIE JOHNSON LIGHTEIIAGE CO. NO. 24. 
(District Court, D. New Jersey. February 13, 1917.) 

SHIPPING <S=>41 ClIARTEB — DEMISE OF VESSEL. 

A time cliarter of a tug, by wliich tlie charterer acquires the exclusive 
possession, commaud, control, and navigation of her, is a démise, wlilcli 
malces ttie charterer owner pro hac vice during the charter term. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 14&-155.] 

Salvage <S=538 — Services Rendeked by Chaetered Vessiîl — Appobtion- 
menï of awaed. 

As between charterer and owner, even when the charterer was owner 
pro hac vice under a démise, tlie détermination of the question as to 
who is entitled to the owner's share of salvage money, awarded for the 
risk to the vessel, dépends both upon who is entitled to the vessel's serv- 
ices and earnings, and upon whom the loss would fall if the vessel had 
been injured or lost in the salvage opérations. 

[Ed. Note. — For other cases, sec Salvage, Cent. Dig. §§ 93-102.] 

SniPPiKG i®=3.54 — Démise by Cuarteb — Liability of Charterer for In- 
JURY TO Vessel. 

A charterer under a charter which is a démise, in the absence of pro- 
visions in the charter party to the contrary, is only responsible for loss of 
or injury to the chartered vessel in the event that the injury or loss 
was (lue to the failure to exercise ordinary care on his part or that of 
his servants. 

lEd. Note. — For other cases, see Shipping, Cent. Dig. §§ 210-221.] 
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4. SniPPiNG <S=>54 — Chaktee — ^Liabilitt fok Injurt to Vessei,. 

If a vessei under charter is lost or injured wïien being used by th* 
charterer for a purpose other than that for which she was cliartered, 
the charterer Is llable. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dlg. §§ 219-221.] 

5. Salvagb ®=538 — Sbbvices Kendered by Ohaetebed Vessel — Distribution 

OF AWAED. 

A time charter of a tug, which was a démise, eontained no provision 
requlring redelivery of the tug in as good condition as when received, but 
provided that in case it was used for trips to a named port outside of 
New York Harbor the charterer should procure Insurance, or if that could 
not be obtained should give a bond to protect the ownèr from loss or 
damage to the boat "while on this work." Held, that the charter dld not 
preclude the use of the tug for any ordinary purpose, ineluding use for a 
salvage service, in New York Harbor, nor was the rendition of such a 
service a failure to exercise ordinary care, which cast upon the charterer 
ail the risk of injury to the tug, but that such risk rested upon the 
owner, which was therefore entitïed to some part of the salvage money 
awarded for rislv to the boat while engagea in such service, while the 
charterer, having the right to the service and earnings of the tug, was 
also entitïed to a part 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 93-102.] 

■0. Salvage <3==>3S — Appoetionment of Award — Siiare of Crew. 

The crew of a tug which salved the cargo of a seow, consisting of 
large caliber ammunition and high explosives, which rendered the service 
extrahazardous, held entitïed to one-third of the salvage award. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 93-102.] 

7. Salvage <g=»38 — Apportionment of Awabd — Crew's Shabe. 

The fact that the cnptain of a tug demised to a charterer was entitïed 
to a share of the charterer's part of a salvage award hoUâi not to ae- 
prive him of the right to share also in the award to the crew. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 93-102.] 

S. Salvage <©=38 — Apportionment of Award — Passengeb. 

One who at the Invitation of the captain was on board a tug at the 
time of the rendition of salvage services, but wlio was not a member of 
the crew and performed no service, held not eutitled to any part of the 
crew's share of the salvage award. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 93-102.] 

9. Attorney and Client <S:=3l50 — Discharge of Attoeney — Contract for 
Division of Recovery. 

Under the law of New York, which prevails in the fédéral courts sitting 
in that state, an attorney, althongh having a contract to conduct a case 
to an end for a certain share of any aniount which lie may recover, may 
be discharged by his client at any time without cause, and in such case 
is entitïed only to the reasonable value of the services rendered. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 

354-357.] 

In Admiralty. Suit against the cargo of the declî scow Johnson 
lyighterage Company No. 24 to recover for salvage services. On dis- 
tribution of salvage award. 

See, also, 231 Fed. 365. 

<g=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digescs & Indexes 
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Foley & Martin, of New York City, for libelants, W. J. Scanlan 
Co., certain members of tlie crew, and the captain. 

Runyon & Autenreitli, of Jersey City, N. J., and Edward W. Nor- 
ris, of New York City, for James Shewan & Sons, Inc. 

É. Curtis Rouse, of New York City, pro se and for Seaboard Equip- 
ment Corporation, Silas B. Axtell, and certain members of the crew. 

George J. Stillman, of Jersey City, N. J., for Andrew Brown. 

HAIGHT, District Judge. The controversy now before the court 
relates to the distribution of the sum of $25,000, heretofore paid into 
the registry of this court by the owners of the cargo of the deck scow 
Johnson Lighterage Company No. 24 in settlement of a suit instituted 
on behalf of the owner, charterers, captain, and members of the crew 
of the steam tug John A. Seely to recover for salvage services ren- 
dered by them in respect to such cargo. The conflicting interests and 
the respective claims to the fund will hereinafter appear. 

1. The main question is as to how that share of the salvage mon- 
eys which would ordinarlly be awarded to the owner of a vessel ren- 
dering the salvage services (hereinafter referred to as the owner's 
share) should be distributed as between the charterers of the tug and 
those who hâve succeeded to the owner's interest (hereinafter, for 
convenience. referred to as the "owner"). The tug, at the time the 
salvage services were rendered, was owned by the Seaboard Equip- 
ment Corporation, but was under charter to a partnership trading as 
W. J. Scanlan Company. The charter party, which consisted of a 
letter, written by the owner to the Scanlan Company, and accepted by 
the latter, was as follows: 

•'New York, Deeember 23, 1915. 

"Messrs. W. 3. Scanlan & Company, New York Office, .^1 TJnioti Sq., New- 
York City — ^Dear Sirs: Confirming our téléphone conversation of thls morn- 
ing, we will charter you bare tug John A. Seely from Deeember 24, 1915, 
with her présent equipsnent, wiiich is now in good condition, for three months, 
with option of extending tlils charter. What we niean by 'bare tug' Is tug 
with her présent hawsers, bedding, equlpment, etc. You to furnish crew, coal, 
water, and supplies, which you hereby agrée to pay for promptly, and hoUl 
the boat hai-mless for the indebtedness. You also further agrée to pay for 
the marine and fire insurance on this boat covering towing froui New York 
harbor to Edgemere and Eoekaway inlet. In case tug John A. Seely works iu 
ice, you will be compelled to sheath bow at your exiwnse ; also put an Ice 
breaker on the bow of tliis boat to protect the huU. You further agrée to 
pay this company flve hundrcd (.$500) dollars per month for the bare boat as 
above descrlbed, on the tenth (lOth) of each month, for the use of the boat. 
You also further agrée to advance payment on account the first month's rental 
two hundred and flfty dollars (.$250). It belng further understood that you 
are to pay insurance premiums promptly, and in the event that the insurance 
companles will not place marine insurance for towing on the outside to 
Edgemere, I^ong Island, that you are to glve this company a bond to protect 
this company in case of loss or damage to the boat while on this work. it 
is understood that you are to keep the présent engineer that is on the boat at 
your expense, and In case this engineer resigns his position that an engineer 
acceptable to this company will be engagea. 

"Very truly yours, Seaboard Equlpment Corporation, 

"By John A. Seely, V. Président and General Manager. 

"This agreement is hereby accepted by W. J. Scanlan & Company, con- 
tractors, 31 Union Square, N. Y. City, by Louis H. Friedman, member of firm.'' 
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[1] The charterers took possession of the tug on December 24, 1915, 
fiu-nished their own crew and captain, and were in complète posses- 
sion and control of it when the salvage services were rendered. Un- 
doubtedly there was a démise of the vessel, so that the charterers were 
then the owners of her pro hac vice, because they acquired by the 
terms of the charter, and in fact had assumed, the exclusive posses- 
sion, comraand, control, and navigation of her. United States v. Shea. 
152 U. S. 178, 14 Sud. Ct. 519, 38 L. Ed. 403; The Del Norte, 119 
Fed. 118, 55 C. C. A. 220 (C. C. A. 9th Cir.) ; Gibson v. Manetto Co., 
194 Fed. 331, 114 C. C. A. 291 (C. C. A. 5th Cir.); Hahlo v. Bene- 
dict, 216 Fed. 303, 132 C. C. A. 447 (C. C. A. 2d Cir.). 

[2] It is the insistment of the charterers that, in the absence of an 
express provision in the charter party to the contrary (of which there 
was none in that in question), a démise of a vessel entitles the char- 
terer to ail of the "owner's share" of any salvage money, to the ex- 
clusion of the actual owner. The décisions of Judge Brown in the 
Southern district of New York in The Kaiser Wilhelm Der Grosse 
(D. C.) 106 Fed. 963, and of the British Court of Admiralty in The 
Scout, 1 Aspinall's Reports of Maritime Cases (N. S.) 259, and in The 
Maria Jane, 14 Jurist, 857, are cited in support of that proposition. 
On the other hand, it is urged on behalf of the owner that such share 
should be awarded to the one upon whom would fall the loss if the 
vessel were injured or destroyed while engaged in the salvage opér- 
ation. In order to ascertain ,the correct rule, a somewhat extended 
discussion of the reported cases which hâve dealt with the question 
seems necessary : 

That part of Dr. L,ushington's opinion in The Maria Jane, supra, 
which is applicable to this case, was merely a dictum. He was dealing 
with a supposititious case, and expressed the opinion, but not without 
doubt, that where there was a démise the salvage moneys would inure 
to the benefit of the charterer. The facts which called for a décision 
are so différent from the facts of this case that his actual décision 
cannot be considered a précèdent on the point in question. While it 
was held in The Scout, supra, where there was a démise of the ves- 
sel, that the owner had no claim to a salvage award, it appears from 
the opinion that the charterer "in case of damage to the vessel, would 
hâve been bound under the charter to repair her. He was bound to 
deliver her up to the gênerai owners in good condition." Also, while 
some of the remarks of Judge Brown in The Kaiser Wilhelm Dei- 
Grosse, supra (106 Fed. 970), lend support to the charterers' conten- 
tion, it must be noticed that he also said, before reaching his conclu- 
sion : 

"It [the charterer] * ♦' • agreed uneonditlonally to retiirn her [the 
salvlng vessel] to the owner in as good condition as it received her, reasonaWe 
wear and tear alone exeepted. // the vessel loas damai/cd in any salvage 
opération, the charterer alone was bound to make good the loss." 

Thus it appears that in both of those cases the risk of iniury to or 
loss of the vessel during the salvage opérations was upon the charterer 
and not the owner. That was apparently considered a controlling cir- 
cumstance in each. On the other hand, in The New Orléans, 23 Fed. 
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909 (C. C. E. D. La.), Judge Pardee held that the salvage money, after 
deducting the actual expenses of the charterers in the salvage opér- 
ations, should be divided equally between the charterers, the owner, 
and the crew. That the charter in that case was one of démise seems 
clear, for he stated that the cases of The Alfen, Swab. 189, and The 
Waterloo, 2 Dod. 433 (the latter of which is also referred to by 
Judge Brown in The Kaiser Wilhelm Der Grosse, supra), were not in 
point because: 

"They refer to charterers who are not In possession of and navigating the 
shlp — were freighters under charter party." 

On page 911 of 106 Fed. (in explaining the reason for his subsé- 
quent holding) he said: 

"At the same time, the owners' property was used to some extent and icos 
risked in the rendiUon of services to the New Orieans. If it were a niere 
question of compensation for work and labor, the owners would be entitled to 
nothing; but I thlnk the case is very différent, so far as It is a question of 
reward for the use and rislc of property and encouragement for the rendiiion 
of salvage services. Why reward a temporary owner and leave out the real 
owner? Neither one had really anything to say as to whether the services 
should or not be rendered." 

In The Camanche, 8 Wall. 448, 473, 19 h. Ed. 397, Mr. Justice 
Clifïord, in speaking of the rights of charterers to salvage moneys, said 
that they are not in the same position as owners, unless there be a 
stipulation in the charter party giving them the benefit of the salvage, 
"or unless the vessel is chartered and sailed on their responsihility." 
In The Arizonan, 136 Fed. 1016,_ 1017 (D. C. E. D. N. Y.), where it 
was held that there was not a démise of the vessel, Judge Thomas said : 

"The gênerai rule Is that the owner is entitled to such award [salvage 
moneys] unless there is a démise of the tug, or the contract of hlrlng stipu- 
lâtes to whom it shall belong." 

He held that the charterer was not entitled to anything. His dé- 
cision was, however, reversed by the Circuit Court of Appeals of the 
Second Circuit (144 Fed. 81, 82, 75 C. C. A. 239, 240), and in the 
opinion of the latter court Judge Coxe said : 

"It is true that several text-writers hâve stated the rule broadly that a 
charterer Is not entitled to salvage unless he becomes tlie owner pro hac vice, 
but we are referred to no controHing authority to that effect and are not Im- 
pressed by the ratlonale of the rule. The theory of salvage is to reward ail 
irho hâve contrihuied anything to the Kork of sarina the impcriled property. 
Thus it has ineluded the risk assiimed hy the salving vessel, her services and 
the services of her master and crew not only, but it has been extended to serv- 
ices rendered by passengers; in some instances, remunei-ation has been 
awarded for the risk to her cargo. • * * At the tlnie in question the ap- 
pellant [the charterer] was entitled to the exclusive use of the tug and to 
every dollar she might earn during the existence of the charter. On the other 
hand, the appellee [the owner], not having parted wlth the ownership, was 
entitled to rémunération for any risk the tug might run while engaging in a 
dangerous salvage service. We are unable to see why the right to receive 
remuneiation on account of the ownership, which was retained, carries witli it 
the right to rémunération for the services which passed, wlthout qualifica- 
tion, to the appeilaut. * * • ïhe fact that the charterer would not hâve 
been liable for the value of the tug if she had been lost while asslsting the 
Arizonan is not a controHing considération. ♦ • ♦ The solution of the 
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présent controversy seems plaln. The appellee owned tbe tug, the appellant 
owned the tug's services. She was In a dangerous occupation and for the 
risk so run the appellee is entitled to compensation. She did the work of 
rescuing the Arizonan from the burnlng dock, and for thèse services the appel- 
lant is entitled to compensation." 

There is thus, both in that case and in The New Orléans, supra, a 
clear récognition of the principle that the owner is entitled to com- 
pensation for the risk which he incurred and the charterer to compen- 
sation for the services rendered by the vessel, to which services he was 
exclusively entitled. The latter is the distinguishing feature between 
thèse cases and The Richmond, 181 Fed. 568 (D. C. Mass.). Nor can 
I see that such a principle is opposed to the décisions in The Scout and 
The Kaiser Wilhelm Der Grosse, for in both of those cases the risk 
was borne by the charterer. So whether or not there has been a démise 
of the vessel has not, I think, been considered by the authorities as the 
controlling circumstance in the awarding of salvage moneys as be- 
tween the owner and charterer. Indeed, it is difficult to understand 
how the mère character of the charter can alone, and irrespective of 
upon whom the loss or damage to the vessel would fall, be so consid- 
ered, when one of the most important éléments in salvage awards is 
the risk incurred by the salving vessel. Any such rule would lead to 
illogical and unjust results. If a charterer, although an owner pro 
hac vice under a charter of démise, incurs no risk if the salving vessel 
is injured or lost in the salvage opérations, can the salvage award to 
him be as large as if he had incurred such risk? On principle it would 
seem not. Yet if that is so the owner of a vessel and cargo which had 
been saved would be required to pay less for the same services than 
if the salving vessel had not been chartered, and not because the serv- 
ices were less valuable, but simply because the charterer, who was en- 
titled to ail of the award, ran no risk, whereas the owner of the salving 
vessel did. Thus the owner would be deprived of any compensation 
for the risk which his vessel ran, and the one to whom the services 
.vere rendered would escape the payment of that part of salvage mon- 
eys which represents such risk. If, on the other hand, the award to 
the charterer would be just as large as if he had incurred the risk,, 
he would receive compensation for something which he never con- 
tributed. I think, therefore, that the principle upon which the cor- 
rect rule must rest is that found, as above stated, in the décision of 
the Circuit Court of Appeals of the Second Circuit in The Arizonan, 
supra, and hence I conclude that, as between charterer and owner, the 
détermination of the question as to who is entitled to the "owner's 
share" of the salvage money dépends both upon who was entitled to 
the vessel's services and earnings and upon whom the loss of or dam- 
age to her during the salvage opérations would fall. At the time the 
salvage services were rendered in this case the charterer was not only 
entitled to the .services of the tug and to ail of her earnings, but was 
in actual possession, control, and management of her. 

[3, 4] It remains, therefore, to ascertain upon whom rested the risk 
of damage to or loss of the tug while performing the salvage services. 
The gênerai rule is that a charterer, such as in this case (who is merely 
a bailee for hire), in the absence of provisions in the charter party ta^ 
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the contrary, is only responsible for loss of or in jury to the chartered 
vessel in the event that the injury or loss was due to the failure to ex- 
ercise ordinary care on his part or that of his servants. Clark v. United 
States, 95 U. S. 539, 542, 2'4 L. Ed. 518; Sun Printing & Publishing 
Ass'n V. Moore, 183 U. S. 642, 654, 22 Sup. Ct. 240, 46 h. Ed. 366. 
See also the following additional cases illustrating the application of 
the rule: W. H. Beard Dredging Co. v. Hughes, 113 Fed. 680, 682 
(D. C. S. D. N. Y.), affirmed 121 Fed. 8Ô8, 58 C. C. A. 192 (C. C. A. 
2d Cir.) ; Smith v. Bouker, 49 Fed. 954, 955; 1 C. C. A. 481 (C. C. A. 
2d Cir.) ; Bleakley v. City of New York, 139 Fed. 807 (D. C. S. D. 
N. Y.) ; Lake Michigan, etc., Co. v. Crosby, 107 Fed. 723, 724 (D. C. 
E. D. Wis.) ; Charles Killam & Co. v. Monad Engineering Co., 216 
Fed. 438, 442 (D. C. E. D. Pa.). But it is equally well settled that 
where, by the charter party, the charterer has, either expressly or by 
fair implication, assumed the liability for loss or damage to the ves- 
sel without his fault, that he is liable if the vessel is lost or injured. 
Sun Printing & Pub. Ass'n v. Moore, supra. It is also the rule that, 
if a vessel is injured or lost when being used in a manner or for a pur- 
pose différent than that for which she was chartered, the charterer is 
liable, irrespective of his négligence. Latson v. Sturm, 14 Fed. Cas. 
1187, No. 8,115 (D. C. E. D. N. Y.); Sutclifï v. Sehgman, 121 Fed. 
803, 58 C. C. A. 251 (C. C. A. 2d Cir.) ; Smith v. Bouker, supra; Beach 
v. Raritan & Del. Bay R. R. Co., 37 N. Y. 457; The Ely, 110 Fed. 
563 (D. C. S. D. N. Y.), affirmed 122 Fed. 447, 58 C. C. A. 429. 

[5] It then becomes necessary to détermine whether there was any 
provision of the charter party in this case which imposed a greater lia- 
bility upon the charterer than that imposed by the gênerai rule of law 
before mentioned, and whether there was any limitation as to the pur- 
poses for which the tug could be used by the charterer, and, if so, 
whether, in rendering the salvage service, the charterer deviated from 
such purposes or uses. The charter party contains no covenant that 
the charterer shall deliver the vessel at the end of the term for which 
it was chartered in as good condition as when received, nor any ex- 
press provision regarding liability for loss of or damage to the vessel. 
What the parties may hâve agreed upon subséquent to the time the 
salvage services were rendered, in respect to the charterers' liability, as 
is possibly evidenced by the Converse guaranty, is of no conséquence. 
While there is implied in every charter, without being expressed, a 
covenant to deliver up the vessel at the end of the term, this does not, 
of course, affect the gênerai rule of liability before stated. Charles 
Killam & Co. v. Monad Engineering Co., supra; Lake Michigan Car 
Ferry Transp. Co. v. Crosby, supra. 

The charter party does provide, however, that the charterer shall 
pay for fire and marine insurance on the boat "covering towing from 
New York harbor to Edgemere and Rockaway Inlet," and, in the event 
of the inability to procure marine insurance "for towing on the out- 
side to Edgemere, L. L," that the charterer should give the owner "a 
bond to protect this company [the owner] in case of loss or damage 
to the boat while on this work." Hence, if there are any provisions 
of the charter party in question which enlarged the charterers' com- 
inon-law liability, it must be found in the above-quoted parts which 
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deal with insurance and bond. I think they might be construed (es- 
pecially in the light of the subséquent actions of the jparties) to mean 
that, while the tug was engaged in the work which the insurance or 
bond was to cover, the charterers were to be liable for loss or damage 
to the vessel, irrespective of négligence, and that the insurance or the 
bond was to be in the nature of security to the owner in addition to 
the charterers' personal responsibility, doubtless because the latter 
was not considered sufficient. A bond ordinarily présupposes a pri- 
mary liability of some kind on the part of the one furnishing it. In 
addition, on the day after the charter party was signed, the charterer, 
in writing the owner regarding his inabilily, before that time, to hâve 
procured the insurance or bond, said : 

"In the meantime, should we make a trip to Edgemere, we will be entirely 
lesponslble to you to the àmount of $8,000, 1e case of loss or damage to the 
l)oat while on this work." 

This was a récognition of a greater liability on the charterers, in the 
event that the vessel went outside to Edgeniere, than the gênerai rules 
of law imposed. But certainly thèse provisions of the contract are not 
susceptible of a construction that the charterers' gênerai liability was 
to be enlarged while the tug was engaged on work other than that 
which the insurance or bond was to cover, which was expressly limited 
to towing outside to Edgemere and Rockaway Inlet. Hence, unless 
it can be found that it was intended that the tug was to engage in 
no other zvork than towing outside to Edgemere and Rockaway Inlet, 
and that therefore the bond or insurance was to cover ail work which 
it was intended the tug should do, it follows that while engaged in 
work in New York harbor (which she was doing when the salvage serv- 
ices were rendered) there was nothing in the contract to impose upon 
the charterers anything more than the common-law liability. Evidence 
was introduced (out of court) on behalf of the oximer to the efifect that 
it was understood, at the time the contract was signed, that the vessel 
was to engage only in towing to Edgemere and Rockaway Inlet. Not- 
withstanding that it was introduced on behalf of those who hâve suc- 
ceeded to the owner's interest, and would, apparently, work to their 
disadvantage, I do not feel at liberty to consider it, both bècause I 
think that the évidence oiïered on behalf of the charterers — to the 
effect that there was no such limitation as to the use of the tug — when 
considered in connection with the subséquent acts of the parties, clear- 
ly outweighs it, and also because it was inadmissible, as it would vary 
the written contract, the latter in this respect being neither ambiguous 
nor apparently incomplète. 

There is no express limitation in the contract as to the uses to which 
the tug could be put, nor can any be fairly implied ; but, on the other 
hand, it seems entirely clear that it was intended that the tug could 
be used for any purpose for which such tugs are ordinarily used. If 
this is not so, why was the limitation in the clause dealing with the 
bond "to protect this company in case of loss or damage to the boat 
while on this work" (referring to towing on the outside to Edgemere, 
Long Island), inserted? The use of the words "while on this work" 
seems to demonstrate that it was contemplated that it would be engaged 
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on other work. In addition,- on December 24th, the owner, in writing 
the charterers regarding the refusai of an Insurance broker to write 
insurance covering towing to Edgemere, said : 

"Therefore, in aecordance with your agreement you will please obtain a 
botid iefore you send this ttig out of N. Y. Harhor to Edgemere, covering loss 
or damage to this tug in toicirt^g from 'New York to Edgemere, L. I., for the 
amount of eight thousand (.?8,000) dollars." 

The procuring of such insurance or furnishing of such a bond was 
{as appears from the subséquent letters of the parties, before referred 
to, and which crossed each other in the mails, and their actions) un- 
doubtedly considered by parties a condition précèdent to the right of 
the charterers to take the vessel outside of New York harbor. The 
charterers, however, took absolute possession of the vessel on the day 
succeeding the signing of the charter party and used it in towing in 
New York harbor to the knowledge of the owner, and without protest 
on its part, for several days thereafter, although no insurance had 
been effected or bond procured. They did not, however, attempt to 
take it out of the harbor to Edgemere until after some insurance had 
been procured and a satisfactory guaranty to protect the owner against 
loss or damage had been obtained from a third party. The use to 
which the tug could be put was not therefore limited to towing to 
Edgemere and Rockaway Inlet. 

It follows, also, as it was permissible, under the charter, for the char- 
terers to use the tug inside of the harbor for any purposes for which 
vessels of that kind are ordinarily used, that in rendering the salvage 
services there was no déviation from the uses which the charter party 
permitted, because tugs are very frequently called upon to render sal- 
vage service, and it must be held that the parties contemplated such use. 
Nor, under such circumstances, could it be held that the act of render- 
ing salvage services was, simply because they were in their nature dan- 
gerous and irrespective of the manner in which they were réndered, a 
failure to exercise the ordinary care which the law required of the char- 
terers, so as to cast upon them ail the risk of loss of or injury to the tug 
while engaged in the salvage opérations. Such a holding would not 
only be at variance with what I hâve found was the contract of the 
parties in respect to the uses to which the tug could be put, and the 
measure of the charterers' duty when so using it, but would run coun- 
ter to the settled policy of the law to encourage salvage. Hence, in 
the absence of négligence in the handling of the tug, ail risk of loss of 
or damage to it, while rendering the salvage services, rested upon tlie 
owner. Under the rule which I hâve endeavored to formulate, as 
above, the owner is therefore entitled to some part of the salvage mon- 
eys, because of the risk which the rendition of the salvage services im- 
posed upon it, and the charterers are entitled to some part because the 
earnings of the vessel belonged to them. 

[6] 2. As it is not questioned that the members of the crew, with the 
exception of the captain, are entitled to participate in the fund, it is 
necessary to détermine how the salvage moneys shall be apportioned 
between the charterers, the owner, and the crew. Considering that the 
cargo which was saved was of a very dangerous nature, consisting of 
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large caliber ammunition and high explosives, and the salvage opéra- 
tions therefore entailed considérable risk on the part of the crew, I 
hâve determined to allow as the "crew's share" one-third of the sal- 
vage money remaining after deducting the costs and expansés herein- 
after mentioned. This is in accordance with the division made in The 
New Orléans, supra, The Richmond, supra, The Kaiser Wilhelm Der 
Grosse, supra, and The Scout, supra. It would be unjust, I think, to al- 
low the owners a greater part of the salvage money than the value of 
the boat, when it is considered that the charterer was entitled to ail of 
her earnings. Although the charter party is silent as to the amount of 
Insurance or bond which the charterers, under the circumstances before 
mentioned, were to pay for or procure, as the case might be, it is en- 
tirely clear that the parties intended that it should be $8,000. This may 
be fairly considered as the sum which the owner considered that it 
would lose in the event that the vessel was total ly destroyed. It was 
stipulated that in rendering the salvage services the vessel incurred the 
danger of being totally destroyed. The "owner's share," consisting of 
two-thirds, will accordingly be divided equally between the charterers 
and those who hâve succeeded to the interest of the actual owner. 
Such a division will not resuit in the latter receiving more than the val- 
ue of the vessel, and will follow the division made by the Circuit Court 
of Appeals of the Second Circuit in The Arizonan, supra, and in The 
New Orléans, supra. 

[7] 3. The next question is as to who is entitled to participate in the 
"crew's share," and in what proportions it shall be divided among tliem. 
It is contended by counsel for the owner that the captain should not re- 
cèive any part of this share, because he had an interest in the earnings 
of the tug. I am unable, however, to agrée with this contention. He 
risked his life, which the charterers did not, and for that reason I think 
should be compensated to the same extent and in the same way as 
though he were not to receive any part of the salvage moneys to be 
awarded to the charterers. 

[8] One Andrew Brown, a friend of the captain, who was on board 
the tug at the time the salvage services were rendered, claims to be en- 
titled to sonîe part of the "crew's share." He admittedly performed no 
services whatever, nor was he called upon to do so ; neither was he a 
member of the crew in any sensé of the word. He took the trip at the 
invitation of the captain, presumably for récréation, as it was a holiday. 
I can find no justification in the évidence for the assertion of his coun- 
sel that he went on board at the request of the captain, to make up the 
number of the crew which the law required ; there being a deftciency 
of one, owing to the absence of the mate that day. He was a painter 
by trade, was without any expérience whatever on tug boats, or, for 
that matter, vessels of any kind. At best his position was that of a 
passenger, who contributed nothing towards the saving of the sah'ed 
property. As such he is not entitled to share in the salvage moneys to 
be awarded to the crew. The Coriolanus, 6 Aspinall's Reports of Mari- 
time Cases, 514. The authorities on which counsel for this claimant 
relies are not applicable, because they deal with members of a crew. 

The mère fact that Mr. Brown states that he was willing to perform 
services, if he had been called upon to do so, does not overcome the 
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difficulty that is presented by the fact that he was neither a member of 
the crew nor a passenger who actually did render services. If, under 
thèse circumstances, he is entitled to share in the crew's award, it would 
foUow, on principle, that every passenger on board vessels rendering 
salvage services, who would corne into court and testify that he was 
willing to hâve performed services if he had been called upon to do so, 
would be likewise entitled to share in salvage awards. I am constrain- 
ed to find, therefore, that Mr. Brown is not entitled to any part of the 
"crew's share" of the salvage moneys. 

It is not clear from the évidence as to exactly who constituted the 
crew at the time in question, nor as to the wages which they were re- 
ceiving, respectively. It has also been suggested in the case that some 
members of the crew hâve already assigned their shares of the salvage 
money. There will, therefore, be a référence to a commissioner to as- 
certain who were on board the tug as members of the crew when the 
salvage services were rendered, the amount of wages which they were 
respectively receiving, as also the amount of wages of which the cap- 
tain was in receipt, and whether any of such members has validly as- 
signed his share of the salvage moneys, and, if so, to whom the said 
share or shares are now due and payable. The "crew's share" will be 
divided among the captain and the members of the crew in proportion 
to their wages. If it should develop that the captain was not in receipt 
of any fixed wages or salary, the commissioner will ascertain what sum 
was ordinarily paid, at the time in question, to persons occupying a sim- 
ilar position to that which he occupied and doing similar kind of work, 
and such sum will be, for the purposes of this case, considered as his 
wages. 

[9] 4. As before stated, at the time the salvage services were ren- 
dered, the tug was owned by the Seaboard Equipment Corporation. 
About a month after the original libel was filed that Company caused 
another libel to be fiied to recover the salvage moneys to which it con- 
ceived that it was entitled as the owner of the tug, The two suits were 
subsequently Consolidated, and the second libel ordered to be treated 
as a pétition of intervention. Subsequently, but prior to the settlement 
which produced the fund now in court, the tug was sold to James 
Shewan & Sons, Incorporated, and, as part of the transaction, ail of 
the Seaboard Equipment Corjioration's salvage claims were assigned 
to the vendee. The second libel was filed by Mr. Axtell, an attorney of 
the State of New York, through Mr. Rouse, a proctor of this court, 
pursuant to a written agreement between Axtell and the Seaboard 
Equipment Corporation whereby the former was l'etained to prosecute 
the latter's claims for salvage, and was to receive for his services 50 
per cent, of any recovery which he might be able to efifect. After the 
interest of the Seaboard Equipment Corporation was transferrcd to the 
Shewan concern, the latter applied to be substituted as petitioner or 
libelant in the place of the former, and asked that proctors selected by 
it should be substituted for Mr. Rouse. Before this application came 
on to be heard, the settlement, which produced the fund now in court, 
was effected. Mr. Axtell, claiming to be entitled, by virtue of the con- 
tract before mentioned, to one-half of such part of the salvage moneys 
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as might be awarded to the Seaboard Equipaient Corporation or its as- 
signées, opposed the application unless his claim was fully protected. 
Thereupon, it appearing that the conflicting interests could be better 
passed upon at a final hearing, an order was made, by consent of ail 
parties, constltuting the Shewan pétition a pétition of intervention, and 
the reply which had been made by Mr. Axtell as a pétition for a part 
of the fund. 

It is not questioned that the Seaboard Equipment Corporation has 
parted with any claim or interest which it had in the fund now in 
court, and that the Shewan concern is entitled to the share of the 
moneys to which the former would hâve been entitled but for the as- 
signment. The question on this phase of the case, therefore, is wheth- 
er Mr. Axtell is entitled to any part of that share, and, if sa, to what 
part or how much. It is claimed, on his behalf, that the contract by 
which he was retained constituted an équitable assignment of or im- 
posed an équitable lien in his favor on one-half of any moneys which 
should thereafter accrue to the Seaboard Equipment Corporation on 
account of the salvage claim. On the other hand, it is urged on be- 
half of the Shewan concern that the retainer agreement did not hâve 
that effect, or, for that matter, create any lien, and that, if it did 
create a lien, it was only to the extent of the reasonable value of the 
services rendered by Mr. Axtell and Mr. Rouse up to the time the 
Shewan interest accrued and their conséquent discharge as attorney 
and proctor, respectively. Shewan & Sons, however, consent that 
Mr. Axtell may be considered to hâve a lien, irrespective of how it 
arose, if in fact it has arisen, on the share which will go to it, to the 
extent of the reasonable value of the services rendered and disburse- 
ments made by him on behalf of the Seaboard Equipment Corpora- 
tion. 

It is settled in New York, where this contract was made, and by the 
law of which state, under the circumstances of this case, the rights 
of the parties under the contract are, I think, to be regulated (In re 
Paschal, 10 Wall. 483, 495, 19 L. Ed. 992), that even though an at- 
torney has a contract, such as this, to conduct a case to an end for a 
certain part of any amount which he may recover, the client may 
discharge him at any time without cause, and in such case the at- 
torney is entitled only to the reasonable value of the services rendered 
by him up to the time of the discharge (Martin v. Camp, 219 N. Y. 
170, 114 N. E. 46; Roake v. Palmer, 119 App. Div. 64, 103 N. Y. 
Supp. 862; Johnson v. Ravitch, 113 App. Div. 810, 99 N. Y. Supp. 
1059). The same rule prevails in fédéral courts sitting in New York. 
Ronald v. Mutual Reserve Fund Life Ass'n, 30 Fed. 228 (C. C. S. D. 
N. Y.) ; Silverman v. Penn. R. R. Co., 141 Fed. 382 (C. C. S. D. N. 
Y.); Du Bois v. City of New York, 134 Fed. 570, 69 C. C. A. 112 
(C. C. A. 2d Cir.) ; Ibert v. .^tna Life Ins. Co., 213 Fed. 996 (D. C. 
E. D. N. Y.). The transfer of the interest of the Seaboard Equip- 
ment Corporation and the refusai of the assignée to continue the 
aervices of the original attorney was tantamount ta his discliarge by 
the former. Consequently Mr. Axtell cannot recover under the agree- 
ment more than the reasonable value of the services rendered by him 
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up to the time that Shewan & Sons acqiiired the interest of the Sea- 
board Equipment Corporation, together with the disbursements which 
he had theretafore made. Therefore, even if the agreement in ques- 
tion is sufficient in itself to constitute a hen upon the fund, it can be 
for no greater amount than the value of the services rendered, phis 
disbursements. 

As Shewan & Sons consent that he may be considered to hâve a 
lien to that extent, it is unnecessary to consider whether or not the 
agreement does in fact entitle Axtell to an équitable lien, or whether, 
if it does not, the proctor of record has, irrespective of the provisions 
of the contract, a lien on the fund which came into existence after 
his discharge for the value of his services and disbursements. It re- 
mains only to consider what the services rendered by Mr. Axtell were 
reasonably worth. Practically no testimony has been taken on this 
point. I do not feel that the allowance should be based solely on the 
amount of labor performed (which was comparatively small), because 
I am reasonably well convinced, from the évidence, that, had Mr. 
Axtell not- undertaken the assertion of the rights of the Seaboard 
Equipment Corporation, no effort would hâve been made by that con- 
cern to do so. This feature should therefore be taken into considéra- 
tion in fixing his compensation, as also the compensation fixed by the 
contract (Nutt v. Knut, 200 U. S. 12, 21, 26 Sup. Ct. 216, 50 L. Ed. 
348), as well as the amount recovered. In the latter connection, it 
must be borne in mind that there are other claims for salvage against 
the scow upon which the cargo which produced the fund now in court 
was loaded, and against another scow and its cargo, as yet undeter- 
mined, and which may re.sult in Shewan & Sons receiving moneys in 
addition to those to be awarded to them out of the fund now in court. 

The important work in this case was the establishment of the right 
to salvage moneys as against the cargo in question and in thereafter 
effecting the settlement. See In re Johnson Lightérage Company No. 
24 (D. C.) 231 Fed. 365. Mr. Axtell took no part in thèse proceed- 
ings, nor, except in his own behalf, in the phase of the case dealing 
with the right of the owner of the vessel to some part of the salvage 
money. I think, upon the whole, that he will be amply compensated 
if he is allowed for his services $1,250, as well as ail moneys which 
he has disbursed on account of the suit. This, however, will be in 
full for ail services in connection with the libel originally filed at his 
direction, and also in full for the services of the. proctor whom he 
employed to institute and prosecute the suit in this court. 

5. Before any distribution of the fund whatever is made, there 
must be paid to the original libelant, as well as the proctor for the 
Seaboard Equipment Corporation, the costs and expenses incurred by 
them, respectively, in respect to the filing of the libel, the seizure of 
the cargo, marshal's and watchmen's fées incident thereto, and any 
other costs and fées incident to the prosecution of either libel and ef- 
fecting the settlement with the owner of the cargo. AU other costs 
and expenses incurred in establishing the claims of the respective par- 
ties to the fund in court must be borne by each party, respectively. 

A decree may be entered in accordance with thèse conclusions. 
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In re ELIAS. 

(District Court, E. D. North Carolina. March 15, 1917.) 

No. 536. 

1. Bankkuptcy <©=3l36(2) — Powebs or Coukt — Enfobcing Oedeb — Impbison- 

MENT FOB CONrEMPT. 

Even if Bankr. Act July 1, 1898, c. 541, § 2 (13), 30 Stat. 545 (Comp. St 
1913, § 9587), conferring on courts the power to enforce obédience by 
bankrupts of ail lawful ordera by fine or imprlsonment, and section 41 
(section 9G25), conferring on the judge the power to enforce obédience to 
lawful orders made by the référée, gave the judge power to imprison a 
bankrupt for contempt by way of punishment, as distinguished from im- 
prlsonment to compel obédience, for disobedience to an order to tum prop- 
erty over to the trustée, that power should not be exercised, in view of 
Bankr. Act, § 29 (section 9613), whlch makes it a crimlnal offense for the 
bankrupt to withhold property from his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235.] 

2. Bankbuptct <S=»136(2) — Contempt — Obdeb oï Refekee — Hbabinq Befobb 

JunçE. 
, On a hearing before the District Judge on an order to show cause why 

a bankrupt should not be commltted for contempt for refuslng to obey 
a lawful order of the référée to turn certain property over to the trus- 
tée, the judge is not bound by the referee'a flndlng that the bankrupt had 
the property In his possession or under hls control, though the bankrupt 
filed no pétition to revise the order, and there was no showing that he had 
lost the power to comply with the order slnce it was entered. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. $ 235.] 

3. Bankbuptct <S=»136(2) — Contempt— Oedeb of Refeeeb— Pboceedings to 

Bnfoecb— Evidence Consideeed. 

In proceedings to commit a bankrupt for contempt for refuslng to obey 
an order to turn property over to the trustée, the judge must, givlng due 
welght to the flndings of fact by the référée, examine for hlmself ail the 
évidence In regard to the bankrupt's conduct, and ail other relevant évi- 
dence before and slnce the referee's order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235.] 

4. Bankbuptcy <g=136(2) — Contempt— Proceedings— Findings of Fact — 

Necessitt. 

Because of the drastlc character and the summary procédure in con- 
tempt cases, the law requires the court to find the facts upon which ordera 
of imprisonm'ent for contempt are made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235.] 

5. Bankbuptcy <ê=3136(2) — Rights of Trustée — ^Pbopebty Withheld bt 

Bankrupt— Possession— Pbesumption. 

The fact that' a banknipt had considérable property at the tlme of 
bankruptcy, whlch he dld not tum over to the trustée, does not a-eate a 
presumption that at the tlme the référée made an order, 10 months later, 
requirlng hlm to dellver the property to the trustée, he stlU had It, or the 
proceeds of the sale thereof, sufficiently strong to warrant his imprlson- 
ment for contempt until he obey the order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235.] 

6. Bankbuptcy <S=136(2) — Remédies of Trustée- Obdeb foe Deliveey of 

Peopeety— Requisites. 

An order of the référée, requirlng the bankrupt to dellver property to 
the trustée, should find what spécifie property is in the bankrupt's pos- 
session, and, wlth reasonable certainty, specify the property he is ordered 

^=3FoT other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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to dellver, or, If money Is to be paid, speclfy the amount and source fron* 
whlch It Is derived. 

TEd. Note. — For other cases, see Bankruptey, Cent. Dlg. S 235.] 

In Bankruptey. In the matter of J. A. Elias, bankrupt. Proceed- 
ing in contempt against the bankrupt for failure to obey an order of 
the référée to deHver to the trustée property found by the référée 
to be in the possession or under the control of the bankrupt. Order of 
conimitment denied. 

Moe Levy, of Norfolk, Va., and W. L. Knight, of Weldon, N. C, 
for trustée. 

T. T. Thorne, of Rocky Mount, N. C, for bankrupt. 

CONNOR, District Judge. The référée certified that, after hearing 
the examination of the bankrupt and other évidence, on February 1, 
1917, he found as a fact that the bankrupt was withholding from the 
trustée and concealing from his creditors $4,047.90 in merchandise, or 
its équivalent in money, upon which finding he made an order requir- 
ing him on or before 12 o'clock noon of February 15, 1917, to pay to 
A. B. Stainback, trustée, the said sum. A copy of the order and the 
findings of fact were served on the bankrupt, delivered to his attor- 
neys, and certified to the judge. The bankrupt failed to comply with 
the order, whereupon notice was issued to and served upon him, di- 
recting that he show cause before the judge, at Raleigh, on March 6, 
1917, which, at the request of his attorney, was continued until Satur- 
day, March 10, 1917. The bankrupt appeared in person, and was rep- 
resented by counsel. He filed an answer averring his inability to com- 
ply with the order of the référée, and further averring that he bas not, 
in his possession or under his control, said sum, either in money or 
merchandise, or any part thereof . He says : 

"The entlre assets, money, and property belonging to this respondent, at 
the thne he flled pétition in bankruptey, was, so far as he could do so, cor- 
rectly set out in the schedule filed by him at the time of his adjudication as 
a bankrupt." 

In his answer he sets out that he is a Syrian, born near Mt. Lebanon, 
and, until he came to America, was unable to speak the English lan- 
guage; that, since coming, he has learned to speak, but is unable to 
Write, English. He further says that he was unable to keep books, or . 
make any record of his business ; that his sister, a young woman about 
21 years of âge, kept such books and made such records as she was 
able, regarding his business; that she is of very limited éducation. 
The pétition in bankruptey was filed, and respondent adjudged bank- 
rupt, May 4, 1916. The case was referred to Jas. R. Gaskill, référée, 
and an examination of the bankrupt had before him (the examinat'on 
and other évidence taken before him is certified by the référée). Mr. 
Gaskill died pending the proceedings in the cause. It was referred to 
Jos. B. Cheshire, Jr., Esq., référée, who proeeeded to further examine 
the bankrupt and hear further évidence. He has made a very thorough 
and exhaustive examination and analysis of the évidence, such book"» 
and other papers as were furnished, and in his report he finds : 
240 F.— 29 
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"The bankrupt conducted a gênerai mercantile business at Weldon, N. C. 
Hls books were kept by hls sister. He could not read nor write. Wlille h.e 
bas bcen In business for several years, bis only book of record seems to 
run from January 1, 1916, only. He destroyed ail of bis involces by burning 
tbem inamediately before bankruptcy. Tbe book shows but little, except some 
aecounts of some peddlers. Whlle he kept a bank account, a large part of 
the money taken in from his business was not deposited In the bank. During 
the sprîng, April, 1916, the bankrupt went to Lynchburg, Norfolk, Philadelpliia, 
and New York, where he made statements to persons and firms from whom he 
purchased goods, showlng hls flnanclal condition. In thèse statements he 
represented that he had a stock of goods on hand, March 1, 1916. amountlng 
to about $4,000, and owed no debts. Between March 1, 1916, and May 4, 1916, 
it appears upon his own évidence that the bankrupt bought goods amountlng 
to $5,500, ail of whlch were shlpped and delivered to hlm at Weldon and 
none of w^hich bave been paid for." In his pétition and schedules he states 
rhat he had only $700 worth of goods on hand, and no other goods, or other 
property, except cash from a bank balance of $20.20, hâve been received by 
the trustée. "The goods found by the receiver are largely old stock and in 
very poor condition. The weekly sales, estimated by the bankrupt and hls 
sister, Includlng peddlers' aecounts, between January 1 and May 1, 1916, are 
put at $300; exclusive of peddler aecounts, $75." 

The référée has made analytical statements, based upon the bank- 
rupt's own évidence and estimâtes, showing what amount of goods he 
had on hand and received, what amount of sales he made, the ex- 
penses incurred, and the amount of aecounts found on his books, from 
which he draws the f ollowing concUisions : 

"The référée Is clearly of the opinion that the bankrupt has defrauded hls 
eredltors. It Is beyond ail human posslblllty that a man can hâve on hand 
March 1, 1916, $4,000 in goods. buy $5,500 by May 4, 1916, and pay no creditor 
a cent, and hâve left only $900 in goods on May 4, 1916, when he Toluntarily 
goes into bankruptcy, having only $1,794.61 due hlm on his books." 

There appears on the book produced by the bankrupt a number of 
aecounts for goods alleged to hâve been sold to peddlers, aggregating 
some $6,000. The book was produced on this hearing. The aecounts 
hâve, from any and every viewpoint, the appearance of being "manu- 
factured." There is évidence strongly sustaining the suggestion that 
they were "raised" on the books after the adjudication, and before 
the books were turned over to the court and its officers. The évidence 
amply sustains the conclusion of the référée, who says that he — 

"doés not belleve thèse aecounts are bona flde. It is inconceivable that any- 
body would sell over $6,000 of goods on a crédit to men wb© were almost 
absolute strangers, many of whom he knows nothlng about. If such sales 
were made, the bankrupt ackuowledges recelving a considérable amount of 
cash which is unaccounted for." 

The référée, in his report, makes and notes référence to the par- 
ticular portions of the testimony upon which his findings are based : 

"The référée therefore flnds as a faet that the bankrupt, J. A. Elias, has 
concealed from his eredltors and is withholding from the trustée of hls estate 
$4,047.90 in merchandise, or its équivalent in money, and that the bankrupt 
elther has thls property In his possession, or under his control, and that he 
should forthwlth turn it over to the trustée." 

Upon this finding he makes the order, etc. 

The bankrupt, in his answer to the rule to show cause, contends that 
the conclusions of the référée are based upon déductions which are not 



IN EE ELIAS 451 

sustained by the évidence. While it is true, as stated by the référée, 
many of his findings in regard to amount of sales and disposition of 
the proceeds are estimâtes, they are ail based upon the évidence of the 
bankrupt and upon the view of it most favorable to him. The quan- 
tity and value of the goods on hand, March 1, 1916, is given by the 
bankrupt, in statements made during the month of April, 1916, as a 
basis of crédit for the purpose of buying goods. It may be tliat he 
overestimated the stock. There is other évidence, from witnesses who 
had the opportunity of estimating in a gênerai way the stock, which 
would tend to show that it amounted to as much as $3,000. There is 
no controversy in regard to the amount of goods purchased between 
March 1, 1916, and May 4, 1916. The évidence is conchisive in re- 
spect to theni. If there is uncertainty in regard to amount of sales, 
cash receipts, and the disposition made of it, the bankrupt bas no 
just cause to complain, as it was his duty to furnish to the court 
the évidence in that respect. Especially is this so when the référée 
has adopted such estimâtes as he furnishes and given to them the con- 
clusion most favorable to him. The bankrupt concèdes that his stock 
on hand, March 1, 1916, was worth as much as $2,250 to $2,500. He 
does not seriously contend that his sales were larger than found, or 
that he has in any manner accounted for the proceeds thereof. 

The référée has been very libéral in the allowance of expenses and 
support of the family of the bankrupt. There can be no reasonable 
doubt that the bankrupt, when filing his schedules, withheld from his 
schedules, and from his trustée, goods and merchandise amounting to 
several thousand dollars. Adopting his estimate of amount on hand 
as being $2,250, there is a shortage of $2,297, for which he gives no 
account. The évidence in regard to his conduct from March 1, 1916, 
when he had, as he represented to those from whom he was seeking 
crédit, $4,000, and now says $2,250, and owed no debts, until May 4, 
1916, during which jieriod he bought goods on crédit, amounting to 
$5,500, for which he has not paid $1, is incapable of any explanation 
otherwise than that he concealed either the goods or their proceeds 
from his creditors, and had them on hand, or under his control, wben 
he fîled his schedules. The schedule shows debts, $5,149; stock on 
hand, $700, from which he claims his exemption of $500; open ac- 
counts, $3,500, which are fraudulent, and, if valid, worthless. The 
entire indebtedness was contracted between April 1, 1916, and May 
1, 1916. He burned his invoices just before filing his pétition. He 
says he did this because Mr. Gaskill, the former référée, who took a 
list of them, told him that he had no further use for them. Mr. Gas- 
kill has since that time died. The manifest effort to account for goods 
by "raising" accounts against the peddlers is too obviously fraudulent 
to impose on any intelligent person. It is in évidence that the bank- 
rupt turned over the goods allotted to him from the stock, as his ex- 
emptions, to his wife, who opened up, and is now conducting, a mer- 
cantile business in the same storehouse occupied by the bankrupt, 
which is owned by his mother; that one Rabill, a Syrian merchant, 
in Weldon, N. C, holds a mortgage on the stock of goods with which 
the wife is conducting business. 
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The power to enforce obédience, by bankrupts and otbcrs, of ail 
lawful orders, by fine, or imprisonment, or fine and imprisonment, 
is conferred by Congress in section 2 (13) of the Bankruptcy Act. 
Collier, 18, § 41 ; Collier, 619. The power to enforce obédience to 
lawful orders made by the référée is conferred upon the judge. The 
procédure prescribed in that section has been followed in this case. 
If the bankrupt is charged with fraudulently concealing his property 
from his trustée, or making a false oath in relation to proceedings in 
bankruptcy, he is liable to indictment, and, upon conviction, punished 
as prescribed by section 29 of the act. This, of course, involves the 
necessity of finding a bill of indictment by a grand jury and convic- 
tion by the verdict of a petit jury. The présent proceeding is based 
upon the finding by the référée that the bankrupt has, in his posses- 
sion or under his control, the goods, money, or other property which 
he is ordered to deliver to the trustée. The procédure prescribed and 
followed in this case requires that the order of the référée, giving him 
a reasonable time within which to comply with it, be served on the 
bankrupt. He may, if s'o advised, file a pétition for review of the find- 
ing of the référée, as in other cases. Bankr. Act, § 39. If he does not 
file such pétition, or, if filed, the order of the référée is confirmed by 
the judge, and the bankrupt fails to comply with or obey the order, 
the référée certifies his findings, together with the order, to the judge, 
and upon a day fixed by him, of which notice is given the bankrupt, 
an order is made by the judge that the bankrupt show cause why he 
shall not be attached for contempt. This has been donc hère. 

The questions which hâve given me concern are: (1) The extent 
to which the findings of fact by the référée are conclusive upon the 
judge. (2) The extent to which the question of présent ability on 
the part of the bankrupt to comply with the order may be inquired 
into by the judge. The décisions made by the several fédéral judges, 
in regard to both questions, are to some extent conflicting. I do not 
find that the questions hâve been decided by either the Suprême Court 
or the Circuit Court of Appeals of this circuit. Because of the atti- 
tude taken by the banl<rupt in his answer to the rule to show cause, 
and the condition of my mind in regard to both questions; I find it 
necessary to examine the variant décisions, and pursue such course 
as seems to me in accordance with a correct interprétation of the stat- 
ute and gênerai principles applicable to proceedings in contempt cases. 

[1] It will be well to note the distinction, always observed, between 
orders 'attaching persons charged with contempt, by the commission 
of an act, in the présence of the court, interfering with its orderly 
procédure, or such acts, not in the présence of the court, but interfer- 
ing with the enforcement of its judgments, decrees, and proceedings, 
and those instituted for the purpose of enforcing obédience to the de- 
crees of the court. 

In Re Chiles, 22 Wall. 157, 22 L. Ed. 819, Justice Miller, after 
pointing out the distinction, says that in the latter case; 

"The party refusing to ooey should be fined and Imprlsoned tintU he per- 
forms the act required of him or shows that it is not in his power to do it." 
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Assuming that the bankrupt had in his possession, at the time he 
filed his pétition, the goods, or proceeds thereof, and withheld them 
from his schedule, or concealed them from his trustée, he is subject 
to indictment, and, upon conviction by a jury, punishment as pre- 
scribed by section 29 (1), or for making a false oath (Id. 2). 

It was suggested on the argument that it was within the power of 
the court to punish in this case, by imprisonment, for contempt. I 
do not deem it necessary to discuss this phase of the case, because, 
if the power be conceded, I do not think that in such cases it should 
be exercised. Whatever distinction may hâve been drawn by courts 
in balancing arguments advanced to sustain conflicting views as to 
whether a contempt proceeding is civil or criminal, it is, when used 
as a means of punishment, for ail practical purposes punitive, and, 
when the act complained of is made by statute criminal, the person 
charged should be prosecuted "by due process of law," by indictment 
and trial before those tribunals, grand and petit juries, with ail of the 
safeguards which are guaranteed to the citizen by the Constitution and 
laws when his liberty is involved. I concur in the concurring opinion 
of Judge Shelby, in Stuart v. Reynolds, 204 Fed. 709, 123 C. C. A. 
13, and this, I think, is sustained by the great weight of judicial opin- 
ion as expressed by our judges. 

[2] In this proceeding, therefore, the question of punishment for 
acts committed by the bankrupt will be eliminated and left to such 
course as the government may see fit to take by indictment and trial 
according to the course and practice prescribed in criminal proceed- 
ings. The sole viewpoint in which the case will be considered is as a 
proceeding, provided by the statute, for the purpose of enforcing obédi- 
ence to a lawful order of the référée. That he had the power to make 
the order is conceded. The bankrupt not having asked for a review of 
his findings and the order made upon them, the first question arises: 
What may the bankrupt now urge, and, at this state of the proceeding, 
what may the court consider, in opposition to the motion of the trustée 
that an order of committal be made ? The question is very clearly stat- 
ed by Judge Hand. In re Frankel (D. C.) 184 Fed. 539. Upon the 
first argument, the judge says that he was not clear in his mind that the 
référée correctly found that "at that time the bankrupt had property 
concealed." He denied the motion to commit him for contempt. Upon 
a second argument, the learned judge, for the reasons stated by him- 
self, concluded that he was bound by the finding of the référée that the 
bankrupt had, at the time the order was made, the property concealed, 
and that the only défense open to the bankrupt, upon the motion to 
commit for failure to obey the order, was that "since the date of the 
order he had lost ability to comply with it," or that the ordér of the 
référée commanding the delivery of the property was a conclusive 
estoppel upon the date of its entry, and "left open to the respondent 
only the issue of showing what he bas done with the money since that 
time." Judge Hand interprets the opinion of Judge L,acombe (In re 
Stavrahn, 174 Fed. 330, 98 C. C. A. 202, 20 Ann. Cas. 888) as so de- 
ciding. 



454 240 FEDERAL REPORTER 

The question does not very clearly appear to hâve been presented up- 
on the record. One of the exceptions, made by the bankrupt to the ac- 
tion of the District Judge, was that he "erred in holding that he was 
bound by the order and certificate of the référée, and therefore could 
not consider the affidavits submitted on behalf of the bankrupt." It ap- 
pears that, upon the motion to commit the bankrupt for faihng to obey 
the order, "the record book, comprising the évidence, and ail other pa- 
pers, were handed up for the information of the judge. Hearing 
thereon, and on the two affidavits then submitted by the bankrupt, was 
had on February 8, 1909," resulting in the approval by him of the or- 
der. Judge Lacombe says that the court did not find in the record 
sufficient évidence to support the allégation that the District Court held 
that it could not consider the affidavits submitted by the bankrupt ; that 
the court inf erred from the record before it that the District Judge 
read the affidavits and "reached the conclusion that they did not meet 
the case presented in the moving papers." The contents of the affida- 
vits do not appear. It is manifest that the explanation ofïered by the 
bankrupt for not complying with the order vi^as not deemed sufficient ; 
but it does not appear VvLether he ofïered to show that he did not, prior 
to or at the time the order was made, hâve the property, or had tliere- 
after disposed of it. 

Judge Hand's construction of the opinion was doubtless correct ; at 
least he regarded it as of controlling force with him, although it is quite 
évident, from the concluding words of his opinion, that he was not 
fuUy persuaded that his first conclusion was not correct. The impor- 
tance of the conclusion reached is illustrated by Judge Hand's course in 
the Frankel Case. Upon the second hearing, logically following his 
construction of the décision of the Circuit Court, he passes the order 
of committal upon the referee's fmding that, at the time the order was 
made, the bankrupt had the property in his possession, without consid- 
ering or passing upon the question of his "présent ability to comply" 
with the order. This he regards as foreclosed, unless it was shown 
that, since the date of the order, he had lost ability to comply. It is 
manifest, from his language in regard to the décision in Re Davison (D. 
C.) 143 Fed. 673, to be noted later, that he did not think the question 
decided by Judge Brown, in that case, open to him. Judge Lacombe 
(In re Stavrahn, supra), recognized the right of the bankrupt to hâve 
notice of the motion to attach for contempt for failure to obey the or- 
der, to hâve his "day in court," and an opportunity to be heard, to make 
his défense ; but the question arises : What may he say in his défense 
— that he did not hâve the property when the order was made by the 
référée, or only that since that time he has become disabled to deliver 
it? 

By some of the courts it is held that, unless he asks for a review of 
the findings of the référée, he is estopped, upon the hearing of the mo- 
tion to commit, to say that the référée was in error, and restricted to 
showing that, since the making of the order, he has lost his ability to 
deliver them. It is conceded, by ail of the décisions, that before an or- 
der of commitment is made the judge niust find that "tlie bankrupt has 
the présent ability to comply with the order of the référée." In re 
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Marks (D. C.) 176 Fed. 1018. The question arises whether he may, for 
the purpose of showing that he has not the présent ability, show that 
he did not hâve such ability when the référée found that he had the 
property and ordered him to deliver it to the trustée, or only that his 
inabihty has arisen since the order was made. In re Mayer (D. C.) 98 
Fed. 839, the bankrupt filed a pétition for review. Judge Seaman dis- 
cusses the findings of the référée. This was manifestly correct. In Re 
Davison (D. C.) 143 Fed. 673, it appeared that the référée found that 
the bankrupt had in her possession, and concealed from the trustée, 
property to which he was entitled. He made an order directing her to 
turn over the property to the trustée. The bankrupt filed a pétition for 
review, upon which the finding of the référée was sustained and his or- 
der approved. Thereafter the order was certified to the judge and an 
order of commitment asked for. In response to a notice to show 
cause, the bankrupt filed an answer containing "a réitération of her dé- 
niais, made before the référée, that she had concealed property belong- 
ing to the estate. It also set up that she had no property or money in 
her possession or control belonging to the bankrupt estate. She also 
averred that she "had no money, property, or means to enable her to 
comply with the order of the court," etc. Judge Brown says that a part 
of the statements are inconsistent with the findings of the référée, ap- 
proved by the court, but says : 

"It Is not necessary, however, to décide whether, upon contempt proceed- 
ings, the bankrupt Is concluded as to mattera Involved In a former hearing, 
* * • since a portion of the bankrupt's answer relates to her présent 
ability to comply with the order of the court." 

It is manifest, however, that the judge considered and discussed the 
question whether, at the time the order was made, she had the prop- 
erty in her possession or control. He gives to the finding of the réf- 
érée its full probative force, but says : 

"It does not seem to me that the question of the présent ability of a bank- 
rupt to comply with an order shoiild be deterralned upon an artlflcial rule of 
proof, to be applled irrespective of the clrcumstances in a particular case." 

Because he found himself "in very serious doubt as to the présent 
ability of the bankrupt to comply with the decree" the learned judge 
denied the order to commit the bankrupt. 

In re Goodrich, 184 Fed. 5, 106 C. C. A. 207 (C. C. A. 5), it is held 
by Putnam, Judge: 

"It is suflicient that we apply the principle that a judgment agalnst a person 
in a civil case sustains none of the issues agalnst the same person in criminal 
proceedings. In the présent instance the order reported by the référée, and 
whatever occurred before him, may, under the libéral raies we hâve stated 
(In re Cole, 144 Fed. 392 [7.5 C. C. A. 330] ; 1(53 Fed. ISO [90 C. C. A. 50, 23 
Ij. R. a. (N. s.) 255]), be referred to as havlng some weight pro and con ; 
but this cannot be accepted as justlfying the District Court from failing to 
revise, on a proceeding like tliis, the question Involved with an open mind. 
That court was holden to reçoive ail material proofs relating to what preceded 
the referee's report, as to what follovved it." 

In that case the District Judge "substantially ruled out ail évidence 
which might hâve been produced before the référée, and apparently ail 
which related to the issues tried by the référée," and confined the evi- 
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d«nce to what occurred after the referee's report. The cause was re- 
committed to the judge for further proceedings. It will be noted that 
Judge Brown sat in the hearing of this case. Judge Dodge, who made 
the order in the Goodrich Case, in the contempt proceeding, says : 

"It must be made to appear afflrmatively that when the order was made the 
bankrupt had power to obey it and that the failure to obey was willful." 

The décision made in Re Cole, 163 Fed. 180, 90 C. C. A. 50, 23 L. 
R. A. (N. S.) 255, is the controUing authority in the First Circuit. 
In Re Marks (D. C.) 176 Fed. 1018, Judge McPherson denied the order 
because he found that the bankrupt was then unabie to comply with the 
order of the référée. In Re Nisenson (D. C.) 182 Fed. 912, Judge 
Rellstab reviews the évidence and finding of the référée. He grants 
the order to commit for nonproduction of a part of the property and 
dénies it as to the remainder. In re Cummings (D. C.) 188 Fed. 767. 
The question does not appear to hâve been definitely settled in the 
Third Circuit. Judge Sessions, in Re Haring (D. C. W. D. Mich.) 
193 Fed. 168, says that he finds no controlling décision in the Sixth 
circuit. He therefore "adopts the view which seems to be more con- 
sonant with reason," saying that there are two distinct lines of déci- 
sions founded upon différent and divergent conceptions of the lavv. 
He collects and cites those cases, many of which I hâve cited, holding 
that the finding of the référée that, at the time he makes the order, 
the bankrupt has in his possession, or under his control, property which 
he unlawfully withholds from the trustée, is conclusive upon the judge, 
and those which hold that, in proceedings against the bankrupt for con- 
tempt for failure to obey the order, the findings of the référée are 
given due weight, but that the judge should make a new and independ- 
ent investigation, and should consider ail material évidence relating to 
what preceded as well as what followed the referee's order, and from 
such évidence détermine whether the bankrupt has the présent abihty 
to comply with the order and contemptuously disobeys it. For the 
reasons stated, the learned judge adopts the view of the décisions last 
cited. 

[3] In this condition of the decided cases, I am compelled to resort 
to gênerai principles and the reason of the thing. It is conceded that 
the findings of the référée, and his order, should be given very much 
weight upon the motion to commit for contempt. It is further con- 
ceded that no order should be made by the judge unless he finds, either 
by adopting as conclusive the findings of the référée, or otherwise, that 
the banlcrupt has the présent ability to comply with the order. If he is 
concluded by the findings of the référée, the order to commit passes as 
of course, unless the bankrupt can show that, since the order was made, 
he has become unabie to comply. If this be the correct rule for the 
guidance of the judge, he must find, as a fact, that the bankrupt has 
the présent ability to comply with the order, not because he believes 
it to be true, or has, by independent investigation of the évidence be- 
fore him, reached that conclusion, but because the référée has so found, 
and the bankrupt is not able to show loss of ability since the time the 
order was made. He may, as Judge Hand did in the Frankel Case, 
believe that the bankrupt did not, at the date of the order of the ref- 
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eree, hâve in his possession, or conceal, the goods, and yet be com- 
pelled to find présent ability to comply, because there has been no 
change in the ability of the bankrupt since the order was made. Of 
course it is clear that a judge may, in many instances, be compelled 
to déclare the law upon a state of f acts f ound by the trier of the f act — 
vvhich he does not believe to be true. This is necessarily so in any 
System of procédure, in which the duty of finding the facts is imposed 
upon a judicial agency, and the duty of declaring the law upon another, 
both being constituent éléments in the composition of the court. The 
présent ability to comply with the order is a question of fact, which 
the judge must find before he is authorized to déclare the party in 
contempt. I am impressed with the language of Judge Sessions, supra. 
He says: 

"To hold that the investigation by this court of respondent's guilt, or in- 
nocence, iriust begin vvhere that of the référée tei'ininates, is to deprive this 
court of the discrétion vested in it by law, and to confer upon the référée the 
power to do indirectly that vvhich he cannot do dlrectly" 

— or, as said by Judge Brown, to give an uncontrolled power "to an 
artificial rule of proof to be applied irrespective of the circumstances 
of the particular case." It is to convert the judge into a more execu- 
tive officer, with no power of investigation or adjudging in regard to 
the fact upon which he makes an order which deprives, in a summary 
proceeding, a citizen of his liberty. I am not inadvertent to the fact 
that the bankrupt may hâve the findings of the référée reviewed upon 
a pétition therefor. 

[4] Because of its drastic character, and of necessity, its summary 
method of procédure, the law requires the court to find, in ail cases,, 
the facts upon which orders of imprisonment for contempt are made, 
I am constrained to reach the conclusion that, before I can find as a 
fact that the bankrupt has a présent ability to deliver to the trustée 
either goods or money, I must, by examining the évidence upon which^ 
the trustée based the order and the answer filed to the rule, find wheth- 
er he had such power when the order was made. The instant case is 
a striking illustration of the difficulty found in adopting the other view. 
The respondent was adjudged bankrupt May 4, 1916. He was exam - 
ined soon thereafter, but by reason of the covirse pursued by the réf- 
érée, who has since died, no further proceedings were had until Febru- 
ary, 1917. There is abundant, and to my mind conclusive, évidence 
that, at the time of filing his pétition, the bankrupt had either in his 
own possession, or the possession of confederates, goods of considéra- 
ble value in excess of that found by the référée. I am not, however, 
by any means certain that he had, on the day the order was made, or 
now has, either the goods or the money for which they were sold. If,, 
as held by several courts, I must find, beyond a reasonable doubt, that 
the bankrupt has the présent ability to deliver the goods or the money.. 
I would encounter very serions difficulty in doing so. I find no évi- 
dence that his condition has changed, or his ability lessened, to do so- 
since the order was made. He makes no pretense or suggestion to 
that effect. Having reached this conclusion, I hâve examined the fmd- 
ings of the référée, and the évidence sent up by him, and endeavored 
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to reach a conclusion satisfactory to my own mind in regard to his 
présent ability to comply with the order. 

[5] I am confronted hère with equally divergent views of eminently 
respectable courts. It is conceded, and correctly so, that the findings 
of the référée are entitled to, and should be given, great weight. This 
I am prepared to do, because of my concurrence in the rule and niy 
confidence in the judgment of the référée and the intelligent and emi- 
nently just manner in which he bas dealt with the bankrupt. I may 
say, further, that I do not doubt the correctness of any conclusion 
reached by him, until I reach that in which he finds that the bankrupt 
was, at the time he made the order, February 1, 1917, "withholding 
from the trustée of his estate $4,047.90 in merchandise, or its équiv- 
alent in money, and that the bankrupt either has this money in his pos- 
session or under his control." He was necessarily compelled to find, 
in the alternative, that it was either goods or money. It is at this 
point that, as said by Judge Brown, I find myself in very serions doubt 
whether he had either, and, if either, which. Of course, if I was rea- 
sonably certain that he had the goods or money on February 1, 1917, 
I should bave no difficulty in adopting the rule prescribed by Judge 
Lacombe (In re Stavrahn, supra) that it is incumbent on him to give 
some reasonable explanation as to why it was that he did not tum it 
over to the trustée in compliance with the order ; it would be for him to 
explain how and why it was that thèse goods, or this money, in his pos- 
session two months ago, has disappeared. In Re Nisenson (D. C.) 182 
Fed. 912, Judge Rellstab says: 

"The burden is upon him to satlsfactorily aecount for Its nonproduction, 
but in assuming such burden he, because of the drastic means that may be 
invoked to enforce the order to tum over (imprisonment for contempt) Is 
entitled to the beneflt of the reasonable doubt." 

In Re Marks, supra, Jud|;e McPherson declined to order imprison- 
ment because he could "not escape from the conclusion that the bank- 
rupt is now unable to comply with the order." 

Upon a careful examination of many of the decided cases, it would 
seem that the courts hâve no invariable rule in regard to the burden 
of proof, by which they are governed in such cases. It is undoubtedly 
true that, as a rule of law, based upon expérience, when property is 
found in the possession of a person, a presumption of fact arises that 
he continues to hâve it; the strength of this presumption, or rather 
inference, is dépendent upon so many conditions that it is of little 
value in determining the ultimate fact. There is a very strong pre- 
sumption in this case that the bankrupt had the goods which he pur- 
chased during the month of April, 1916, on May 4th of the same year, 
when he filed his pétition ; but, in view of ail that occurred between 
that date and February 1, 1917, and the character of the property, the 
presumption would be very weak that he had it February 1, 1917 — 
hardly sufiicient to justify an order of imprisonment to continue until 
he surrendered them. 

A number of difficulties arise before we can, by presumption, find 
that he had the money February 1, 1917. There is no évidence that 
the goods were scld and no suggestion when, or for what sum, or to 
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whom they were sold whether immediately after filing his pétition, 
or immediately before the order was made. It is difficult to do more 
than say "I hâve serious doubt" whether he now has either the goods 
or the money ; nine months hâve passed since he filed his pétition; the 
bankrupt is a very ignorant Syrian, a peddler, unquestionably a fraud- 
ulent bankrupt, and unworthy of crédit, guilty of crime for which he 
may be punished; but non constat that he now has the ability to 
deliver to his trustée $4,000 worth of merchandise or its équivalent in 
money. There is nothing in this record stirring sympathy for him , 
or his conduct ; but I cannot, for that reason, imprison him as punish- 
ment, nor, unless I find that he has the présent ability to do so, im- 
prison him for contempt. 

[6] Anotlier difficulty confronts me in enforcing the order by im- 
prisonment. The order may not be based upon the theory that he 
has other goods, or that he has sold those which he had, and used the 
money, and therefore owes the trustée that amount. As said by Max- 
ey, Judge, in Samel v. Dodd, 142 Fed. 68, 71 C. C. A. 254: 

"The présent proceecling is one of a suminary nature, and is invoked for the 
imrpose of bringing within the reach and control of the bankruptcy court spé- 
cifie property found to be in the possession of the bankrupt and by him un- 
lawfully withheld. The order should describe the property with reasonaWe 
(«rtainty in order to assui'e its identity. and tlie cominand of the court to 
the bankrupt should be to surrender the very property sought to be recovered. 
* * • It is not within the power of the court, in such a proceeding, to 
render judgment for the value of proi)erty ascertained to be in the possession 
of, and contumaciously wlthheld by. a bankrupt, and attach him for con- 
tempt upon his refusai to pay." 

In Re Reynolds (D. C.) 190 Fed. 967, Judge Jones said : 

"While the évidence leaves no shadow of a doubt that the bankrupt had 
goods of that value (•1!19,722.9C) for vi'hich he has not aecounted, or bas con- 
verted into money, and that at one tirae he had them nnder his control, I do 
not think the proof sustains the référée in the finding that at the tirae of the 
order, or at the time of his examination, the bankrupt still had in his posses- 
sion, or under his control, either the goods or the money. After a very dili- 
gent investigation of his affairs, no proof is offered showing the disposition 
of any spécifie goods, or tracing to him the possession of any considérable 
sum of money, or other évidence offered of such conduct as indieates that he 
now has any of the goods, or money derlved from their conversion, in his 
possession or under his control." 

This language appropriately describes the conditions found in this 
record. The order denying committal was affirmed. Stuart v. Reyn- 
olds, 204 Fed. 709, 123 C. C. A. 13, Judge Meek saying that: 

"In such a proceeding the court was restrlcted to ordering a return of tho 
goods and merchandise in specie or kind, and this only when it was madft 
clear by proof that the bankriipts were in possession or control of them." 

Judge Shelby, who had given the subject much thought, as indicated 
in his dissenting opinion in Re Purvine, 96 Fed. 192, 37 C. C. A. 446, 
and concurring in Samel v. Dodd, supra, wrote an exhaustive opin- 
ion in Stuart v. Reynolds. The subject seems to hâve been fully 
considered in the Fifth circuit, and there it is well settled that the 
judge is required to consider ail of tlie évidence before the référée 
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as well as that before himself — ^that no order of committal should be 
made unless lie is fully satisfied that the bankrupt at the time the 
order was made, as well as at the time the case is heard upon the 
order to show cause, has in his possession or under his control the 
spécifie property to which the trustée is entitled. The concurring 
opinion is exhaustive and puts the judge's view strongly. The latest 
case which I hâve found, Epstein v. Steinfield, 210 Fed. 236, 127 C. 
C. A. 54 (C. C. A. 3d Cir.) holds that: 

"An order, requirlng a bankrupt to dellver property alleged to hâve been 
withheld from his trustée, should only be granted in case It appears that the 
bankrupt is physically able to deliver the property." 

In that case (In re Epstein [D. C] 206 Fed. 568) Judge McPher- 
son says : 

"I hâve considered the évidence, and approve the findings and order of the 
référée." 

He, however, modified the order by stating, specifically what arti- 
cles were found to be in the possession of the bankrupt and which he 
was ordered to deliver to the trustée. He evidently did not concur 
with the opinion of Judge Shelby, in respect to the burden of proof. 
There is not before me, nor was there before the référée, any évi- 
dence of conduct on the part of the bankrupt throwing light on the 
présent possession or disposition of the goods since he filed his péti- 
tion; nor is there any évidence that he had had, or invested, money. 
I thought that, probably, the purchase money of the house owned by 
his mother, might hâve come through this channel ; but it is conceded 
that this was paid before the transactions involved in lus bankruptcy. 
It seems also impossible to trace any other connection of his wife's 
business with the goods, except that he turned over his exemptions to 
her. It appears that one Rabill holds a mortgage on her stock, which 
is not very large ; there is no suggestion of any fraud in that transac- 
tion. The conclusion that he had the goods or their équivalent, in 
money, on February 1, 1917, or at this time, is based upon the pre- 
sumption or inference of his possession of them May 4, 1916. Dis- 
carding his answer and looking at the question from the reason of the 
thing, reasonably natural déductions based upon what is apparent, I 
would find difficulty in reaching the conclusion that he now has the 
spécifie goods which I feel certain he had May 4, 1916, or the spécifie 
money which he received for them, if sold. To find that he now has 
the money would require a presumption that he sold the goods, and a 
further presumption that he received $4,047.90 in money for them, 
and the further presumption that he had, and now has, the identicaï 
■ money which he received. This would violate a well-known rule of 
évidence which forbids the indulgence of a presumption upon a pre- 
sumption. 

While I can well understand the difficulty which the intelligent réf- 
érée found in reaching the conclusion that the bankrupt had the spé- 
cifie goods in his possession, I am of the opinion that an order based 
upon an alternative finding cannot be made the basis of an order of 
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commitment for contempt. I do not doubt tliat if he had sold the 
goods and held the proceeds that he could be required, in this proceed- 
ing, to surrender the money received, or if he had taken a note for the 
price, or exchanged the goods for other property, which he then held, 
that he would be compelled to surrender either to the trustée, but that 
the order inust be based upon a finding that he had the goods or tlie 
spécifie thing which he received for them. It is to be regretted that, 
by reason of conditions for which the trustée was in no way responsi- 
ble, the proceeding was not brought to a conclusion earlier, when it is 
not improbable the bankrupt had the goods either in his possession, 
or under his control and an order of imprisonment would hâve been 
an effectuai remedy to the creditors who bave been defrauded by the 
bankrupt. However this may be, courts must not use the remédies 
afforded by the law for any other purpose than prescribed ; a remédiai 
process may not be used as a means of punishment, without violating 
first principles and constitutional guaranties, essential to the presen'a- 
tion of due process of law and by précèdent weakening their integrity. 

I hâve examined the cases cited by counsel for the trustée. In re 
Jacobs (D. C.) 147 Fed. 797, was a pétition for discharge; no ques- 
tion of contempt was involved. In re Averick (D. C.) 170 Fed. 521, 
was on a pétition for review of the fîndings of the référée ; the ques- 
tion of présent ability to comply with the order was not presented. 
In re Hershkowitz (D. C.) 136 Fed. 950, the District Judge ruled that 
he was concluded by the findings of the référée. The other cases 
discuss the question of power in the référée, which is conceded. In 
the absence of any controlling décision in this circuit, and in view of 
the conflicting décisions in other circuits, I reach the conclusion that, 
upon the motion for an order of commitment, for failure, by the bank- 
rupt, to obey the order of the référée to turn over property, or pay 
over money alleged to be withheld from his trustée, the judge must 
find, not beyond a reasonable doubt, but by a prépondérance of the 
évidence, that the bankrupt bas the présent ability to comply with the 
order. That in doing so he must, giving due weight to the finding of 
fact by the référée, examine for himself the évidence in regard to the 
conduct of the bankrupt and ail other relevant évidence before and 
since the passing of the order by the référée. That the order of the 
référée should find what spécifie property is in the possession of the 
bankrupt or under his control, and with a reasonable degree of cer- 
tainty specify the property which he is ordered to dehver, or, if money 
is directed to be paid, the order should specify the amount and source 
from which it is derived. 

Guided by thèse principles, I am constrained to deny the order im- 
prisoning the bankrupt for contempt. 
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STILLMAN V. ^TNA LIFE INS. 00. 

(District Court, N. D. lowa, W. D. MarcU 14, 1917.) 

No. 147. 

1. Insueance ®=650 — Accident Instjkance — SiATEifENTs in Application — 

Admissibilitt in Evidence. 

Code lowa, § 1741, déclares that ail insiirance eompanies or associations 
shall upon the Issuance or reiiewal of any poHcy nttaeh or Indorse there- 
to a true copy of any application or représentation of the Insured wlilch 
hy the tenns of the pollcy is niade part thereof or may In any manner 
affect its valldlty, but stich omission shall not render the pollcy Invalid, 
but forever precludes the Insurer from pleadlng, nUeglng, or proving any 
such application or représentation or the falsity thereof, in an action on 
such pollcy. What purported to be a copy of the schedule of warraiities 
was Indorsed on an accident pollcy, but there was nothiug to indlcate that 
It or the application was slgned by the insured; the signature being oailt- 
ted. Held, that the schedule of warrantles was not admissible in évi- 
dence, and proof of the falsity of the warranties was not available in an 
action on the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1671, 1672.] 

2. Insurance <g=>650 — Accident Insurance — Statements in Ai'plication— 

Admissibility in Evidence. 

In such case, the insurer could not, by incorporatlng in the pollcy a 
condition that the statements in the schedule of warranties Indorsed 
thereon were accepted and warranted to be true by the acceptance of the 
pollcy, évade the provisions of the Code, and In that manner obviate the 
necessity of indorslng on the policy the application and warranties. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1671, 1672.] 

3. Insurance ®=>378(2) — Accident Policies— Knowledge— "Agent." 

Under Code lowa, § 1750, declaring that the term "agent" shall Include 
any other person wlio shall in any manner dlrectly or indlrettly transact 
Insurance business for any Insurance company, and that any officer, agent, 
or représentative of an Insurance company who may solicit Insurance, 
procure application!?, and issue pollcies, shall be held to be the "agent" 
of such Insurance company with authority to transact ail business within 
the scope of his employment, anything in the application, pollcy, by-laws, 
etc., to the contrary, notvvithstanding, an accident Insurance company Is 
chargea with knowledge of its soliciting agent as to other Insurance car- 
ried by the Insured; such fact belng communlcated to the agent, though 
it was not communlcated by the agent to the officiais of the company. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 971, 973, 974, 
977-997. 

For other définitions, see Words and Phrases, Fii-st and Second Séries, 
Agent.] 

4. Insurance <S=»265 — Accident Policies — Construction. 

Where a rider attached to au accident pollcy under the head of war- 
ranties provided that ail statements niade by insured in the schedule of 
warranties rfiould he deemed représentations, and no représentation un- 
less ma ferlai or frandulcnt should invalidnte any daiin under the policy, 
such provision abrogates the earlier clause, declaring, that any breach of 
warranty in the schedule of warranties shonUl iiivalidate ail elainis ui}der 
the policy nnd renders It incunibeiit on the insurer, if désirons of defeat- 
ing the action on aecount of the falsity of any statement of warranty to 
show its materlality. 

[Ed. -Xote. — For other cases, see Insurance, Cent. Dig. § 500.] 
@=5For other cases sec same topic & KEY-NUMBER In al} Key-Numbered Digests & Indexes 
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5. Insurance ©=288(1) — Accident Policies— Représentations. 

Where it was not contended that accident policies were avoided by the 
carrying of other Insurance, but only because the sehedule oî warranties 
did not show tbat such other Insurance was carried, représentations as to 
the carrying of other insurance are Immaterial, and their falsity will 
not defeat an action on the policies. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 660-669.] 

6. Insurance "S^OO — Accident Insurance— Construction. 

In the absence of statute, provisions in an Insurance policy that the 
Insurer shall not be bound by any action of Its agents in issuing the saine 
uniess stipulations be Indorsed and signed by other officers are valld. 

7. Insurance <g=3r).30— Accident Insurance — Policies — Construction. 

An accident policy provided, in part 1, for paynïent of one-half of the 
principal suin for the irrévocable loss of the eutire sight of one eye. l'art 
15, subsee. E. declared that, when liability was created under the provi- 
sion of part 1, ail insurance should thereupon immediately cease. Part 2 
of the policy provided for weekly indemnities. Held that, In case of the 
total loss of an eye, ail provisions as to payment of weekly indemnitie.s 
were rendered inapplicable, and reeovery for the amount specitied fot 
such injury could not be restricted to some pro rata share of the lnsured■.'^ 
actual weekly earnings proportionate to the weekly Indemhity provided 
for in the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1309, 1310, 
1317.] 

At Law. Action by Dr. Wayne L. Stillman against the ^^tna Lifr 
Insurance Company. Judgment for plaintiff. 

The plaintiff, Dr. Wayne L. Stillman, a citizen of lowa, sued the défendant 
.lîtna Life Insurance Company, a Connectieut insurance corporation doing 
business in lowa, in the district court for Woodbury county, that state, to 
recover damages for the loss of an eye against which he was insured by two 
accident policies of insurance issued by the défendant to him, in each ibe 
principal sum of $10,000. The policies difCer only in thelr date. The pétition 
is in two counts. 

In count 1 a copy of the policy (No. B-2.^0446) Is attached as Exhibit A, 
which, so far as applicable to the question for détermination, provides: 

"^tna Life Insurance Company. 
"Accident and Liability Department 

Accumulative Principal Sum, First Year, $10,000.00 

Accident Policy Increasing to 15,000.00 

"In considération of the premium of sixty and no/100 dollars, and of the 
statements in the sehedule of warranties indorsed hereon, and made a part 
hereof, which statements the insured makes by accepting this policy and 
warrants to be true, the JEUm Life Insurance Company, of Hartford, Conn., 
does hereby insure the person named and described In said sehedule for the 
term of 12 nionths from the 4th day of March, 191.3, * » * against loss, 
as herein defined, resulting directly and independeutly of ail other causes, 
from bodily injuries effected solely through external, violent aud accidenta] 
means, suicide (saue or insane) not included. 

"Single Indemnities. 
"Part 1. 

"If such injuries alone totally disable the insured. that Is, immediately, con- 
tinuously and whoUy prevent him from jjrosecuting any and every kind of 
business pertaining to bis occupation, and during the period of such continu- 
ous total disability and within two hundred weeks from the date of accident 
resuit in any one of the losses described below the company vrill pay the sum 

<S=3For otUer cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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speclfled opposite such loss, and in addition will pay weekly Indemnlty for 
the period of sucli disability to ttie date of deatli or other specifled loss at 
the rate per week provided in va.rt 11-A; or, If such injuries alone resuit 
within ninety days f rom the date of the accident in any of the loases descrlbed 
below without there being contlauous total disability as above stated, the 
Company will pay the sum specifled opposite such loss. 
"Loss of — 

"J. Entire sight of one eye, if irrevocably lost, one-half of principal sum. 

"Part 2. 

"A. If such injuries shall not resuit in any of the losses provided for in 
part 1, but shall alone totally disable the insured, that is, immedlately, eon- 
tinuously and wholly prevent him from prosecuting any and every kind of 
business pertalning to hls occupation, the company will pay Indemnlty at 
the rate of flfty & no/100 dollars per week, so long as he shall sufCer such 
total disability. 

"Accumulations. 
"Part 6. 

"If ail premiums are paid annually, the original principal sum hereby In- 
sured will be increased ten per cent, in the second and each subséquent year 
for five consécutive years, until such increase amount to fifty per cent, of the 
original sum insured, and thereafter, so long as this polley Is maintalned in 
force by annual premlum payments the amount insured will be the original 
principal plus the accumulations. 

"Part 13. 

• ••••*•••• 

"E. Any breaeh of warranty in the Schedule of Warranties Indorsed hereon, 
or a failure to comply with any of the requirements, contained herein, shall 
Invalidate ail claims under this polley. When liability is created under the 
provisions of Part 1 hereof, ail Insurance hereunder shall thereupon im- 
medlately cease. 

"F. An agent bas no authorlty to change this policy or to waive any of its 
terms, nor shall notice to an agent or to any other person or knowledge of 
an agent or of any other person be held to efCect a walver or change In this 
polley or any part of it. No change whatever in this policy and no walver of 
its conditions shall be valid unless an Indor-sement is added hereto signed by 
the président, a vice président, secretary or assistant secretary of the com- 
pany expressing such change or waiver. 

"A rider attached to and made part of the policy, contains the followlng: 

"Warranties. 

"Ail of the statements made by the insured in the schedule of warranties or 
copy of application indorsed on the policy shall be deemed représentations, 
and no représentation, unless material or fraudulent, shall Invalidate any 
claim under this policy." 

It is alleged in the pétition that the principal sum Insured was increased 20 
per cent, by the payment of two annual premiums under the policy Exhlbit 
A subséquent to Its date, and therefore amounted to $12,000, at the time 
plaintiff was Injured as hereinafter alleged. It is then alleged that on Aprll 
14, 1915, the plaintiff while said policy was in fuU force sustalned an injury 
solely through external, violent, and accidentai means, which totally de- 
stroyed the sight of bis left eye and necessitated the removal thereof by a 
surgical opération ; that due proof of such loss was given by plaintiff to the 
défendant as requlred in the policy ; that it bas neglected to pay such loss ; 
and judgment is asked agalnst the défendant for $6,000, upon said first 
count of the pétition. 
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The poUcy set forth In eount 2 of the pétition Is the same, except that It 
bears date and was issued February 24, 1914 ; and It Is alleged In said count 
that the principal sum of the poUcy was increased to the extent of 10 per 
cent, or to $11,000, by the payment of one annual premlum after its Issuance. 
The same allégations are made in this count as to plaintlfE's injury and the 
proof thereof that are made In the flrst, and judgment is asked against the 
défendant upon this count for $5,500; and upon both counts for $11,500, 
with Interest thereon. 

The case was in due time removed by the défendant to this court upon the 
ground of diverse cltizenship of the parties, and a transcript of the record 
bas been flled herein. The défendant has answered in this court each count 
of the pétition substantially as follows : 

That it admits the Issuance of the policies of Insurance to the plaintifC as 
alleged in each count of the pétition, but says that each of said policies was 
Issued to the plalntiff upon applications made by him to the défendant there- 
for whlch contain certain représentations, whlch were warranted to be true. 
and upon the falth of whlch each policy was issued. some of whlch represe.-.- 
tations are alleged to be untrue and to avold the policy. 

Upon the back of the policy Exhiblt A is what purj'orts to be a "schedule 
of warrantles" made by the plalntiff, containing what may be called ques- 
tions numbered 1 to 20, inclusive. The earller of the questions upon this 
policy eall for the âge, weight. height, and other matters of description ot 
the plalntiff, the person answering, that need not be stated. 

The answer to question No. 11 upon Exhiblt A is: "I hâve no other life, 
accident or health insurance in this company, and no application for other 
accident or health insurance upon whlch 1 hâve not been notified of the ac- 
tion thereon, except as herein stated." Following Is written in typewrlting; 
"Hâve accident insurance in the F. & C. and I. S. B. Assn." Upon Exhlljit K 
the answer to this question is: "Hâve accident insurance In this companv. 
No. B-250448." 

Upon Exhiblt A the answer to the question No. 13 Is: "I hâve never re- 
ceived indemnity for any injury or sickness, except as herein stated." Fol- 
lowing this is written in typewrlting: "Received benefits from auto accident 
about a year ago." Upon Exhibit B the answer to this question is: "Havo 
received benefits from other accident companies." 

Upon Exhibits A and B the answer to question No. 19 is: "I hâve not re- 
ceived médical attention wlthin the past flve years. except as herein stated."' 
No other question is answered in the "schedule of warranties" upon elther 
policy, and the answers to neither of the schedules purport to be slgned by 
any one, nor is there anything to indicate by whom the purported answers 
were made. 

The original of the application for the policy Exhibit A is in évidence, and 
It is not signed by the plalntiff, but bears an indorsement whlch reads as fol- 
lows: "I recommend the risk. [Signed] J. W. Bell. Solicitlng Agent." 

A jury is waived in writlng, and the cause is submltted to the court upon 
stipulations of the facts, supplemented by a déposition of defendant's assistant 
secretary, Edwin C. Bowen. 

H. B. Walling, of Anthon, lowa, and Griffin & Page, of Sioux City, 
lowa, for plaintiff. 

Sears, Snyder & Boughn, of Sioux City, lowa, for défendant. 

REED, District Judge (after stating the facts as above). The prin- 
cipal défense relied upon by the défendant is that the alleged failure 
of the plaintiff to answer the questions in the schedule of warranties 
Nos. 11, 13, and 19, indorsed upon the policies, except as indicated in 
such answers, invalidâtes ail claims under each of the policies. 

[1] There is no dispute that plaintiff on April 14, 1915, while both 
policies, if valid, were in force, suffered an injury, whereby through 
240 F.— 30 
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«xternal, violent, and accidentai means which alone totally destroyed 
the sight of his left eye, and unless he is barred by some provision oî 
the policy he is entitled to recover from the défendant the sum speci- 
fied therefor in each of the policies with interest thereon. 

Certain provisions of the lowa statute hâve a material bearing upon 
this question. In 1880, the Législature of lowa passed what are now 
sections 1741 and 1750 of the Code of lowa (1897), which read in 
this way : 

"Sec. 1741. AU Insurance companles or associations sliall, upon the Issue or 
renewal of anj' policy, attach to such policy, or Indorse thereon, a true copy 
of any application or représentation of the assured which, by the terms of 
such policy, are made a part thereof, or of the eontract of Insurance, or re- 
ferred to therein, or which may in any manner affect the validity of such 
policy. The omission so to do shall not render the policy invalld, but If any 
Company or association neglects to comply with the requirements of this 
section it shall forever be precluded from pleading, alleging or proving any 
such application or représentations, or ai»y part thereof, or falslty thereof, or 
any parts thereof, in any action upon such policy, and the plaintifif in any such 
action shall not be required, in order to recover against such company or 
association, either to plead or prove such application or représentation, but 
niîiy do so at his option." 

"Sec. 1750. The term 'agent' used In the foregoing sections of this ehapter 
shall include any other person who shall in any manner directiy or indirectiy 
transact the Insurance business for any Insurance company complying with 
the laws of this state. Any offlcer, agent or représentative of an insurance 
company doing business in this state who may solleit insurance, procure ap- 
plications, Issue policies, adjust losses or transact the business generally of 
such companles, shall be held to be the agent of such insurance company with 
authorlty to transact ail business within the scope of his employment, any- 
thing in the application, policy, eontract, bj'-laws or articles of incorporation 
of such company to the contrary notwithstanding." 

The stipulated facts show that J. W. Bell, a district agent of the 
défendant company at Council Blufïs, lowa, solicited from the plain- 
tif? both of the policies in suit, received from him the first annual 
premiums thereon, which policies were renewed by the payment to Bell 
of a second and third year's premium upon Exhibit A, and a second 
year's premium upon Exhibit B, for which proper receipts of the com- 
pany were delivered by him to the plaintifif renewing said policies re- 
spectively for said years ; but no copy of the applications was indorsed 
upon either of the policies for such renewals. 

Under section 1741 of the Code above set out, unless the insurance 
company upon the issuance of thèse policies, or the renewals thereof, 
attached to said policies or renewals, or indorsed thereon, a true copy 
of the application or représentations of the assured, the insurance com- 
pany is forever precluded from claiming or proving any such warran- 
ties or représentations to be untrue or false in an action upon such 
policies. As before stated, what purports to be a copy of the "sched- 
ule of warranties" is indorsed upon each policy; but there is nothing 
to indicate that the application was ever signed by the plaintiff ; nor is 
there anything to indicate by whom the alleged answers were made to 
such of the interrogatories as appear to be answered. Is this a compli- 
ance with section 1741 of the Code? In Seiler v. Life Ass'n, 105 
lowa, 87, 74 N. W. 941, 43 L. R. A. 537, which was a suit upon life 
policies of insurance issued in lowa after the passage of the above stat- 
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ute, as here, what purported to be a copy of the application was set 
out or indorsed upon the policy, but the signature of the insured there- 
to was omitted from such copy, and the trial court refused to permit 
the introduction in évidence of the application when offered by the de- 
fendant because not a compliance with section 1741 of the lowa Code. 
There was a recovery by the plaintifif of the full amount of the policy, 
and this ruling was made the basis of an appeal. The Suprême Court 
of lowa said of section 1741 of the Code : 

"Thls section bas been often construed. For a quite récent exposition of 
its meaning we refer to Goodwin v. [Provident Sav. Life A.ssur. Ass'n], 97 
lowa, 226 [GQ N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411]. It is urged on 
behialf of the appellant tliat ail of the statements and repre.sentations made by 
the assured were in the copy that was attached to the policy, and that he 
could not hâve been prejudiced by the omission of his signature, for he must 
hâve known that he sigiied the original. But It seems to us that the very 
purpose of the statute was to avold, so far as possible, any dispute as to the 
assured's knowledge of the contract. The requirement Is that a copy of the 
application shall be attached. We do not understand thls to call for a fac 
simile, but It certainly demands at least a substantlal reproduction of the 
instrument. The signature is an essential part of the application, and ail 
that is essential in the original should appear In the copy. It will be noted 
that In the alleged copy it Is not stated by whom the original is signed. 
* • • 'We are of the opinion that the copy of the application attached 
to the policy, not having the copy of the name of the applicant appended 
thereto, cannot be said to be a copy of such application, within the meaning of 
the statute. The signature is the thiug wliicli gives force to the application, 
and, when signed with knowledge of its contents, is concUisive on the in- 
sured. AVe think that the signature of the party to an instrument whlch 
receives its vitallty solely from such signature is such a substantlal part of 
it that a copy of it must contaln such signature.' • • * ïhe trial court 
was right In holding that the application in this case was no part of the 
contract, that the statements therein could not be given In évidence." 

The court cites with approval Dunbar v. Insurance Co., 72 Wis. 492, 
40 N. W. 386, which arose under a statute of Wisconsin, the counter- 
part of section 1741, and where the signature of the assured was omit- 
ted from the copy attached to the policy. 

In Continental Ins. Co. v. Chamberlain. 132 U. S. 304, 309, 10 Sup. 
Ct. 87, 33 L. Ed. 341, this construction of section 1741 of the Code of 
lowa was approved; and it was also held that under section 1750 of 
that Code the agent who procured the insurance must be held to be 
the agent of the company, and the company chargeable with knowledge 
of such facts pertaining to the insurance that came to the knowledge 
of the agent when soliciting the same. Cook v. Fédéral Life Ass'n, 
74 lowa, 746, 748, 35 N. VV. 500; Goodwin v. Assurance Ass'n, 97 
lowa, 226, 235, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411, 
above; Liquid Acid Co. v. Phœnix Ins. Co., 126 lowa, 225, 229, 230, 
101 N. W. 749. 

[2] Notwithstanding the lowa statute and the décisions of its Su- 
prême Court construing it, it is the contention of the défendant that 
it may still show a breach by the plaintiff of such conditions of the 
policy as are incorporated therein to defeat recovery thereon, though 
the application or "schedule of warranties" is not indorsed upon the 
policy or attached thereto. But the trouble with this contention (ad- 
mitting without deciding that it correctly states the law) is that there 



468 240 FEDERAL KEPORTEB 

are no conditions of the policy, except "the statements în the sched- 
ule of warranties indorsed thereon, which statements the insured makes 
by accepting this policy and warrants to be true." Section 1741 of the 
lowa statute was in force when thèse policies were written, and it is 
not within the rightful autliority of the insurance company to évade 
the provisions of the statute by a statement in the policy, "which state- 
ments the insured makes by accepting this policy and warrants to be 
true." The statute imposes upon the insurance company the duty of 
attaching to such policy, or indorsing thereon, a true copy of any ap- 
plication or représentations of the insured, which by the terms of the 
policy are made a part thereof and of the contract of insurance, or 
referred to therein, or which may in any manner aiïect the validity of 
such policy ; and the omission of the company to do so shall "f orever 
preclude it from alleging or proving any such application or représen- 
tation, or their falsity in any action upon such policy." No amount of 
discussion can make this provision of the statute plainer or obscure its 
meaning. The "schedule of warranties" indorsed upon the policy 
Exhibit A is not therefore admissible in évidence, nor is any évidence 
that they are untrue or false in any particular. 

[3] The application for the policy Exhibit B was made by the plain- 
tifï by letter dated February 14, 1914, to Agent Bell at Council Bluffs, 
which reads as follows : 

"Anthon, la., Feb. 14, 1914. 
"Mr. Bell — Dear Sir: WIll you send me the terms upon an accident policy in 
the .Sltna which costs say $10.(X) a month. My policy expires the flrst few 
<lays in March and I am incllned to concentrate my varlous accident policies 
into a flrst-class company. Either let me hear from you in this matter as 
soon as convenient, or if you should be up in this part of the country corne 
in and see me. 

"Yours truly, W. L. Stillman, Anthon, lowa." 

To tliis letter Agent Bell answered February 17, 1914, as follows: 

"I am in recclpt of your kind favor concerning the accident insurance propo- 
sition, and certalnly thank you very much for thinking of me in this con- 
nection. I can assure you too, you would make no mistake in conflning your 
in.surance entirely to the Mtoa., in fact there is no other company in the 
TTuited States that treats professional and business inen as well as the .ïEtna 
does. A man does not need to be so badly Injured that he can't see, hear or 
talk to get total disability with us. Then too, &s you know, our policy covers 
septic blood poisoniug due to an accident, as well as contact with poisonous 
substances. You may bave noticed that some of the physicians' societles hâve 
taken action against some of the companies for not covering blood poisoning 
due to contact with poisonous substances. They only cover septic blood 
polsoning due to an accident, that Is, if you pricked yourself, or eut yourself, 
then they would cover you, but would not cover you if you happened to hâve 
a hangnail and become innoculated. You hâve a $60.00 policy with me now. 
You could double It for $120.00 which would be just $10.00 a month. That 
would cover you for $20,000 and $100 a week, if disabled. I would be very 
glad to flx you up a policy of this kind. I don't believe you would make any 
mistake in cuttlng out ail your insurance and placing it that way in one 
company. You will bave it with an agent who gives his Personal attention 
and best Judgment to handling clalms of this kind, and our methods are 
prompt and up-to-date. If you wish to do this I will be glad to send you an 
additlonal policy, or put It ail in one policy for you, which would probably 
be better, but in sending you a new policy for the total amount I would, of 
course, save the accumulations on your policy for this year. As you know, tiie 
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poliey that you took last year will hâve 10 per cent, accumulations on It thls 
year. I would add that, of course, to your new poUcy. If you pald $120 a 
year this would give you $20,000 and $100 a week for the ordlnary accidents 
and would be just twice as large as the poliey you hâve wlth me now. Then 
the poliey would of course hâve the double-up feature and eover your wlfe, 
etc., the same as the poliey you hâve. I am sure you will not make any mis- 
take in doing this, doctor, and trust that you can see your way clear to do 
this. Trustlng I may hear further from you eoncerning the matter and 
thanking you in advance wlth best wishes, I remain, 

"Tours truly, J. W. Bell." 

February 24, 1914, the plaintiff again wrote to Agent Bell as fol- 
lows: 

"Anthon. lowa, Feb. 24, 1914. 
".T. W. Bell, Councll Bluffs. lowa: Inclosed find cheek for $120. Be so 
kind as to renew poliey B-25044C and Issue another of like sort dated eveii 
date with thls note. 

"Yours truly, W. L. Stillman, M. D., Anthon, lowa." 

On February 25th, Agent Bell replied to plaintiff's letter of the 
24th as follows: 

"Councll Bluffs, la., Feb. 25, 1914. 

"Dr. W. L. StlUraan, Anthon, lowa — Dear Doctor : I am in reeeipt of your 
favor Inelosing cheek for the premium on your poliey, also in payment of a 
like amount of additional Insurance, and eertainly thank you very niucb. 
I am taking it for granted you are lapslng your other Insurance atid puttins 
it ail in one good company, the ^tna. I am mailing the same to the home 
office for approval, and as soon as the poliey 1s retumed, I will mai! it to 
you. I am dating this poliey Feb. 24th, in compliance wlth your wishes as 
expressed in your letter. I eertainly think too, you show your good judg- 
ment in IncTeasing .vour insuranee with us, as I am sure you will not make 
any mistake In doing this. Thanking you very much for the favor and ahy 
good you can do, wlth best wishes, I remain, 

"Yours truly, J. W. Bell, Agt." 

On February 25, 1914 (the same day), Agent Eell wrote a letter 
to J. M. Parker, Jr., secretary of the défendant company, which is as 
follows : 

"Councll Bluffs, lowa. Februurj- 25. 1914. 

"Mr. J. M. Parker. .7r., Seey.. Hartford, Conn. — Dear Sir: Inclosed herewith 
I hand you poliey B-2r)lCS2. Dr. W. T>. Stillman, together with application, 
for approval. The doctor is concentrating ail hls accident Insurance in one 
company and is inereasing it to the usual amount lie carrios, lapslng his 
other Insurance in other eompanles. The poliey he is taking now is to replace 
one on the F. & C. Company. If there are any amendments to make in the 
poUcy, kindly make the same and retum Immedlately, together wlth retuni 
of the application, so I can hâve the application signed when the poliey i» 
<iellvered, and greatly oblige, 

"Yours truly, J. W. Bell." 

The application for the poliey Exhibit B bears the following in- 
<lorsement : 

"Accident and LiabUity Department, 
".^tna Life Insurance Company of Hartford, Conn. 

"Those portions of pollcies Nos. B-2504iG and B-261682, Issued to Wayne 
L. Stillman, limltlng the total amount of insuranee under Accident pollcies 
of this Company, are hereby modified to extend said limit to an amount not 
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exceedlng twenty thousand dollars, with one hundred dollars per week for 
weekly Indemnlty, except as such sums shall be Increased under the provi- 
sions of the double Indemnlty clause, the surglcal opération clause, the accu- 
mulatlve clause, the hospital indemnlty clause and/or under the provisions of 
beneficiary suppléments Nos. 98192 and lU/lSO. 

"This extension of llmlt shall remain In force only so long as the Insurance 
under each of sald policies Is continued in force. Dated at Hartford, Conn., 
this the 28th day of Fehrnarv, lOli. Countersigned A. G. Powers, Policy 
Writer; J. M. Parker, Jr., Secretary." 

The words of this indorsement italicized are typewritten, the rest 
are in print. This indorsement or slip appears to hâve been attached 
to the application at the home office of the company at Hartford, 
Conn., on receipt of the letter of Agent Bell addressed to the secre- 
tary of the company on February 25, 1914. 

On February S, 1915, the plaintiiï again wrote to Agent Bell as fol- 
lows: 

"Anthon, lowa, Feb. 5th, 1915. 

"J. W. Bell, Councll Bluffs: I flnd to-day upon my tickler a reiuinder that 
the JEtna. policies are nearly due agaln. I hâve taken out In addition sorae- 
thing Ilke $25,000.00 In other companles. Mostly of cheaper grade, so want 
fact to appear in the new policies when you Issue theni. Send me the notice 
when due and I veill forward check. 

"Very truly yours, W. L. StlUman." 

On February 8, 1915, Agent Bell replied to said letter of February 
5th as foUows: 

"Dr. W. L. Stillman, Anthon, lowa — Dear Doctor: I am In receipt of your 
favor advising me you had taken additlonal accident Insurance, and in reply 
l)eg to advlse this wlll make no différence to the iEtna, especlally If you are 
not overinsured. Your premium is due the 24th of this month, could In- 
crease your Insurance with this company if you wlshed to do so. We write 
up to $25,000 and of course if you wlshed me to do so, could ralse your In- 
surance accordlngly. With best wlshes I beg to remain, 

"Yours truly, J. W. Bell." 

From this correspondence and the additional stipulation of facts 
it appears that the second policy in suit, Exhibit B, was procured by 
defendant's agent Bell upon an application by letter from the plain- 
tiff to him dated February 14, 1914, in response to which Agent Bell 
prepared an application for the policy which he (Bell) signed and for- 
warded to the company, and which the plaintifï never saw and never 
signed, though what purports to be a copy is indorsed upon the pol- 
icy; and it was the duty of the défendant, under section 1741 of the 
lowa statute, to attach to the policy, or indorse thereon when it was 
issued, a true copy of such représentations or warranties, and the 
omission to do so forever precludes the défendant from showing such 
statements or warranties, if any, to be untrue, to defeat an action upon 
the policy. Besides, under section 1750 of the lowa Code, the agent 
Bell who prepared the application for this policy collected the premium 
thereon and procured the policy for the plaintifï and knew from the 
letter of plaintifï the Insurance carried by him, and défendant is 
chargeable with such knowledge as the agent acquired in the trans- 
action leading to the issuance of that policy, notwithstanding anything 
in the policy to the contrary, and is now estopped from denying the 
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Icnowledge so acquired by its agent Bell in the transaction leading 
to the issuance of the policy Exhibit B, its renewal, and the renewal 
oî the policy Exhibit A in February and March, 1915. St. Paul Fire 
& Marine Ins. Ce. v. Sharer, 76 lowa, 282, 41 N. W. 19; Key v. Des 
Moines Ins. Co., 77 lowa, 174-177, 41 N. W. 614; Liquid Acid Co. 
V. Phœnix Ins. Co., 126 lowa, 225, 229, 230, 101 N. W. 749; Kirk- 
patrick v. London Guarantee Co., 139 lowa, 370, 115 N. W. 1107, 19 
L. R. A. (N. S.) 102; Wilson v. Insurance Co., 143 lowa, 458, 462, 
122 N. W. 157; Continental Ins. Co. v. Chamberlain, 132 U. S. 304, 
10 Sup. Ct. 87, 33 L. Ed. 341. 

In Continental Ins. Co. v. Chamberlain, 132 U. S. 304, 310, 10 Sup. 
Ct. 87, 89 (33 L. Ed. 341), above, a suit upon a life Insurance policy 
issued in lowa, the Suprême Court of the United States said of sec- 
tions 1741 and 1750 of the lowa statute: 

"The object of this législation Is manifest. ■ But if any doubt on the sub- 
iect existed, it is removed by the case of St. Paul Fire & Marine Ins. Co. v. 
Sharer, 76 lowa, 282, 286 [41 N. W. 19, 20], in which It was said: 'The purpose 
of the statute was to settle, as between the parties to the contract of Insur- 
ance, the relation of the agents through whom the negotiations were eonducted- 
Many Insurance companies provided in their applications and policies that 
the agent by whom the application was procui'ed should be regarded as the 
agent of the assured. Under that provision they were able to avail them- 
selves, in many cases of loss, of défenses which would not hâve been avail- 
able if the soliciter had been regarded as their agent, and many cases of 
apparent hardship and Injustice arose under Its enforeement, and that is 
the evil which was intended to be remedled by the statute, and it ought to 
be so interpreted as to accoraplish that resuit.' This statute was in force 
at the tlme the application for the policy in suit was taken, and therefore 
governs the présent case. It dispenses with any inquiry as to whether the 
application or the policy, either expressly or by necessary implication, made 
Boak the agent of the assured in taking such application. By force of the 
statute, he was the agent of the company in soUciting and procuring the 
application. He could not, by any act of his, shake off the character of agent 
for the Company. Nor could the company by any provision in the application 
or policy convert him into an agent of the assured. If it could, then the 
object of the statute would be defeated. In his capaeity as agent of the In- 
surance company he filled up the application — something that he was not 
bound to do, but which service, if he chose to render it, was withln the 
scope of his authority as agent. * * » His act in writing the answer, 
which is alleged to be untrue, was, under the circumstances, the act of the 
■company; ♦ • * and, by force of the law of the state where such nego- 
tiations take place, is the agent of the company, and not, in any sensé, an 
agent of the applicant." 

This rule is followed in McMaster v. New York Life Ins. Co., 183 
U. S. 25, 38, 22 Sup. Ct. 10, 46 L. Ed. 64, decided at the same term that 
Northern Assurance Co. v. Grand View Building Ass'n, 183 U. S. 308, 
22 Sup. Ct. 133, 46 L. Ed. 213, hereinafter referred to, was decided. 
There seems to be no doubt, therefore, that Bell was the agent of the 
défendant company in procuring the policy of February 24, 1914, Ex- 
hibit B, and that défendant is chargeable with ail the knowledge ac- 
quired by him from the plaintiflf in that transaction. In so holding there 
is nothing that violâtes the rule forbidding paroi évidence to change the 
îerms of a written contract — a question quite apart from any involved 
in this controversy. 
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[4] However, the rider attached to both policies under the head of 
"Warranties" provides : 

"Ail of the statements made by the Insured In the schedule of warranties 
or copy of application Indorsed on the pollcy shall be deenied représentations, 
and no représentation, unless material or fraudulent, shall invalidate any 
claim under thls policy." 

This provision is later and inconsistent with the provisions of clause 
E of part 13 of the policy, which pro vides, "Any breach of warranty in 
the schedule of warranties indorsed hereon, or a failure to comply with 
any of the requirements, contained herein, shall invalidate ail claini 
under this policy," and abrogates that clause, and the burden therefore 
is upon the défendant to prove the materiality of représentations and 
their falsity, if material and false, of which there is no compétent proof 
in this case; the "schedule of warranties" attached to the policy Ex- 
hibit B, not having been made or signed by the plaintifï, are not admis- 
sible in évidence, nor is any évidence or proof of their materiality 
or falsity admissible. 

[5] The facts stipulated also show that at the time of the accident, 
April 14, 1915, the plaintiff was carrying other insurance than the two 
policies in the défendant company. But there is no issue that the poli- 
cies were avoided by the carrying of other insurance, and only that they 
were avoided because the "schedule of warranties" did not show the 
other insurance carried. Nor does either policy by any of its provisions 
forbid the carrying of other insurance, and it is only alleged to be 
avoided by the failure to answer the questions in the "schedule of war- 
ranties," or a false statement therein. The stipulation as to the carry- 
ing of additional insurance by the plaintiff is therefore deemed quite 
immaterial. 

[6] Counsel for the défendant cite numerous authorities which it 
claims support its contention that the knowledge by its agent Bell of 
the insurance carried by the plaintiff, and not shown in the "schedule 
of warranties," is not binding upon it under the terms of clause F of 
part 13 of the policy. Principal among thèse is the case of Northern 
Assurance Co. v. Grand View Building Ass'n, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213, above. That case, however, arose in Nebraska, 
and was not influenced by any statute such as that in lowa above set 
out. It may be conceded that in the absence of a controlling statute it 
is compétent for an insurance company to relieve itself from ail ob- 
ligations to pay its losses, by stipulations printed in its policies that it 
shall not be bound by any act of its agents in issuing the same unless 
such stipulations are indorsed thereon and signed by the président, sec- 
retary, or other chief officer of the company, and if such a case shall 
arise in this court it will be its duty to follow the décision of the Su- 
prême Court in Northern Assurance Co. v. Grand View Building Ass'n, 
above. That case and the cases following it are therefore inapplicable 
to the questions involved in this case and need not be further noticed. 

[7] The défendant further urges that the utmost the plaintiff is en- 
titled to recover, if entitled to recover at ail, would be some pro rata 
share of his actual weekly earnings proportionate to the weekly indem- 
nity provided for in the policies. I am unable to perceive that the 
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weekiy indemnity provision of the policy has anything to do with this 
case, for the total loss of the sight of an eye resulting solely from ex- 
ternal, violent, and accidentai means, as specified in each of the policies, 
is a fixed amount under each that the défendant shall pay for such 
injury, and the last clause of subsection E of part 13 of the policy, 
which reads, "When liability is created under the provisions of part 1 
hereof, ail insurance hereunder shall immediately cease," éliminâtes 
that question in ail cases where a total loss arises under the policy. 

A weekiy indemnity is recoverable under the policies only when the 
insured is whoUy or partly disabled because of the accident from pur- 
suing his ordinary occupation, when the insured may recover the stipu- 
lated weekiy indemnity for such disability. There is no claim for such 
disability to pursue an occupation in this case, but a single claim for the 
specified indemnity provided for the total loss of the sight of an eye in 
each policy. If défendant is not liable upon thèse policies, then seem- 
ingly the principal purpose of an insurance policy in lowa is to enable 
the Company to collect and retain the premiums it charges for insur- 
ance; but, in case a loss arises under the policy, to avoid the payment 
thereof if it shall deem it advisable to do so. 

Under the issues, the terms of the policies, and the facts as stipulated, 
I can reach no other conclusion than that plaintiflf is entitled to recover 
upon each of the policies in suit that part of the principal sum as in- 
creased by the accumulations specified in each for the loss of plaintiff's 
eye, the aggregate amount of which is $11,500, with interest at 6 per 
cent, from the date the amount was payable after the proofs were giv- 
en to the défendant, and judgment is ordered therefor; to which judg- 
ment and order the défendant excepts, and is given 30 days from the 
filing of this opinion to settle and file a bill of exceptions. 

It is ordered accordingly. 



In re GEOEGIA STEEL CO. 

(District Court, N. D. Georgla. March 8, 1917.) 

No. 402. 

1. Corporations <S=>314(3) — Contbacts — Validitt — Commission to Officeb. 

The payment to an offleer of a corporation of a commission on tlie sale 
of property to the corporation, which commission the vendor had agreed to 
pay before the agent became an offleer of the purchaslng corporation, 
and which was recorded in the minutes of the meeting of the vendor's 
board of directors and openly mentloned by the vendor's officers and other 
représentatives In communications with the représentatives of the pur- 
chaser, was not the payment of a secret commission, and did not ren- 
der the sale elther voidable or vold. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. $ 1307.] 

2. Bankbuptct <S=>140(2) — Sales — Feaud — Repkbsentations as to Value — 

ecxamination bt pubchaseb. 

Statements made by the président of the vendor corporation and by 
hls son as to the value of mlnlng lands sold by It and as to the quantlty 
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of mîneral thereon, though exaggerated, do not defeat the vendor*» 
clalm agalnst the purchaser's trustée In bankruptcy on the bonds given 
for the purchase price, where the évidence showed that the représenta- 
tions were not knowlngly false, but were believed to be true, and that the 
purchaser had the amplest opportunity to examine the property by Its 
experts wlthout objection by the vendor, and where two years afterward 
the purchaser, after defaultlng In the Interest on the bonds, made im- 
portant concessions to the vendor to get the mortgage relnstated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 219.] 

3. Venbob and Puechasee cS=>44^ — Praud — Degebe of Pboof. 

The évidence to establlsh fraudulent misrepresentatlons In the sale 
of land must be clear, unequlvocal, and convlnclng, golng beyond a mère 
prépondérance In plalntlff's favor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
69-76.] 

4. Bankettptct <@=>228 — Order of Référée — Review bt Court. 

Whlle the flndlngs of the référée In bankruptcy on questions of fact 
wlll not be interfered wlth unless clearly erroneous, the court must form 
Its own conclusions where the referee's conclusions were drawn largely 
from undlsputed facts and appear to be clearly erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. J 387.] 

5. Bankbuptct <®=>308 — Claims — Bonds — Privitt. 

Where a forelgn corporation contracted to purchase property In exeess 
of the amount It could legally hold and organlzed a domestle corporation 
to take the property, there was sufficlent prlvlty between the two to en- 
able the veudors to clalm agalnst the trustée In bankruptcy of the do- 
mestle corporation on the bonds glven for the purchase prlce secured by 
mortgage on the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. SS 496-507.] 

In Bankruptcy. In the matter of the Georgia Steel Company, bank- 
rupt. On pétition of the Georgia Iron & Coal Company and others 
against O. T. Peoples, as trustée in bankruptcy, to review an order of 
the référée disallowing petitioner's claim against the estate. Order 
reversed, and claim allowed, 

See, also, 224 Fed. 517. 

Anderson & Rountree and King & Spalding, ail of Atlanta, Ga., for 
bondholders and trustée for bondholders. 

Chambliss & Chambliss, of Chattanooga, Tenn., Paul F. Akin, of 
Cartersville, Ga., and Sam. B. Adams, of Savannah, Ga., for trustée. 

NEWMAN, District Judge. The matter for considération hère now 
grows out of an application to review a certain décision of C. D. Mc- 
Cutchen, référée in bankruptcy, as to the allowance of a claim made 
by certain bondholders and the trustée for the bondholders to prove 
their bonds and to hâve a lien on the property of the Georgia Steel 
Company declared in their favor. Perhaps the question hère would be 
better stated by an order made by the référée in the case, which is as 
foUows: 

(gssFor other cases ses sarae teplc t KET-NT7MBER In ail Kay-Numbered Dlgeats & Indexes 
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"Georgia Iron & Coal Co., Joël Hurt, Mrs. Joël Hurt, Mrs. Mabel Blckerstaff, 
Mrs. Eva L. Slmms, H. L. Woodruff, O. E. BueU, Equitable Trust Co., of 
New York, Bondbolders, Trust Company of Georgia, Trustée for the 
Bondholders under the Mortgage, vs. O. T. Peoples, Trustée In Bank- 
ruptcy. 

"Proof of Clalm of Secured Debt and Objections Tbereto, Before Honorable 
C. D. McCutchen, Référée in Bankruptcy. 

"The above-named bondholders and the trustée therefor having flled in 
the office of the référée a proof of clalm against the estate of the above- 
named bankrupt, as a secured clalm, secured by a mortgage on the property 
of the bankrupt In the sum of $897,000, princli)al, besides interest at the 
rate of 5 per cent, per annum from October 1, 1910 ; the alleged indebtedness 
being claimed as the unpaid purchase price of the property of the Georgia Iron 
& Coal Company now standing in the name of the bankrupt; and the évi- 
dence of said claimed Indebtedness belng said bonds of the bankrupt held by 
the above-named bondholders secured by a trust mortgage; and said elaim. 
bonds, and mortgage having been objected to by the trustée In bankruptcy, and 
the objections having corne on for hearing before me, and testimony having 
been offered in behalf of said bondholders and the trustée therefor In support 
of said clalm, and by the trustée in bankruptcy in opposition thereto; and 
due délibération having been had, and after hearing O. L. Andersen, D. W. 
Rountree, and A. C. King, Esquires, attorneys for said bondholders and the 
trustée therefor, in support of said clalm and mortgage, and S. M. Chambliss 
and Paul F. Akin, Esquires, attorneys for the trustée in bankruptcy, in opposi- 
tion thereto: It is ordered that the said clalm and mortgage be, and the sa me 
are hereby, disallowed and the objections thereto sustained, and the several 
clalms of each of the said bondholders and the trustée therefor are disallowed 
and the objections thereto sustained." 

The référée, in his certificate goes thoroughly and elaborately into the 
questions involved in the case. On the objection of the trustée in bank- 
ruptcy, as will be seen, the référée refuses to allow the bonds to be 
proven. In order to reach this conclusion the référée heard a large 
amount of testimony, pro and con, heard extensive argument by coun- 
sel, and made a very elaborate report and opinion on the facts and 
légal questions involved in the certificate filed by him in the case. 

The bonds were given for the purchase nioney of the property of the 
Georgia Iron & Coal Company, sold by it to the Southern Steel Com- 
pany, a foreign corporation, the purchasers subsequently becoming in- 
corporated as the Georgia Steel CotTipany, a domestic corporation, be- 
cause of the diiificulty of a foreign corporation holding lands to the 
amount necessary to carry out the purchase and to the extent involved 
in the purchase. 

The objections to the proof of the bonds were upon the grounds, 
stating them briefly and without quoting: 

First, that there was misrepresentation and fraud as to the value of 
the property sold by the Georgia Iron & Coal Company to the vendee 
on the part of the vendor company ; second, that there was secret com- 
missions paid by the vendor company to certain officers of the vendee 
company for the purpose of bringing about the sale, which were fraud- 
aient and rendered the contract invalid and unenforceable. 

The Georgia Iron & Coal Company sold a very large amount of 
property, consisting of tracts of land in various counties in North 
Georgia, the land conveyed amounting in ail to something like 50,000 
acres. One part of the property sold was property supposed to contain 
coal, and which had been largely mined for coal, and was then being 
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mined. A large amount of appurtenances and outfit which are usually 
attached to coal mining properties were included in one part of the 
State, in Dade county mainly, and another part, containing iron ore, in 
other counties, and especially and principally in Bartow county. A 
full description of ail this property is set out in the pleadings and the 
proof, and it is unnecessary to refer to it more particularly in decid- 
ing the questions which are hère for détermination. 

It appears that in the spring or summer of 1906, the Georgia Iron 
& Coal Company had become considerably indebted, and its creditors 
were pressing it to some extent for the collection of their debts. A 
creditors' committee, it seems, was formed, consisting of Mr. Charles 
E. Currier, président of the Atlanta National Bank, Mr. Ernest Wood- 
ruflf, of the Trust Company of Georgia, and Mr. Thos. D. Meador, vice 
président of the Lowry National Bank. Mr. Meador seems to hâve 
been intrusted by that committee, acting apparently through Mr. Cur- 
rier, with the task of selling the properties of the Georgia Iron & Coal 
Company. Mr. Meador, from the évidence, seems to hâve gone about 
the work earnestly, and in doing so secured the services of one C. E. 
Buek, whom it is said, in turn secured the services of one Oakleigh 
Thorne, to assist him in making the sale. It is to thèse two last-named 
parties, Buek and Thorne, that it is claimed the secret commissions 
were improperly paid. 

Mr. Meador proceeded with the work of making a sale, and finally 
made a sale on September 12, 1906, to the Southern Steel Company. 
He seems to hâve been dealing mainly with Moses Taylor and R. B. 
Van Cortland, as représentatives of the Southern Steel Company. 
Meador made the contract for the sale of ail the properties apparently 
for an amount and on terms which he thought would be satisfactory 
to Mr. Joël Hurt, who was the main représentative of the Georgia Iron 
& Coal Company and the person mainly interested in it and in the sale. 
After Meador had made the sale to the Southern Steel Company and 
when Mr. Hurt heard of the sale, he very earnestly objected to the 
sale and ref used to carry it out, declining positively, it seems, to exécute 
the contract, claiming that Meador did not hâve the autliority to make 
the sale, and that the terms agreed upon were not satisfactory to him. 

It appears clearly from ail the évidence that Hurt protested vigorous- 
]y against the sale made by Meador. It seems that Hurt, at the time he 
heard of the sale by Meador, was in Cincinnati, and he says in his tes- 
timony that when he heard of it he wired Meador at his hôtel in New 
York, protesting against any attempt of a sale of thèse properties by 
him. He says also: 

"I wlred George (that Is, his son George Hurt) to follow up Woodruff and 
Meador and protest to both of them against any interférence on their part 
with the sale of thèse properties ; that I was then negotiating at a price I had 
no idea they would obtain, no such price, I thinU, is my recollection. I sent 
several telegrams to him and to Mr. Meador, ail protesting. At the same time 
I sent a telegram to Mr. Currier, asking him if he had given Meador any 
authority to withdraw It, because I would not permit such a sale to go 
through. Meador wired me finally that he had perfected a sale, and 1 wlred 
him back to notlfy the parties that I would not allow them to receive the 
property, and protested that he hadn't the authority. I wanted him to notlfy 
them — to do me that much service to notify them I wouldn't consent to a 
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sale of the property, and he wlred me that he had notlfled the parties but 
that It was after he had made the sale. So we met In Atlanta." 

Mr. Huit then, in his testimony, described a visit to Mr. Currier and 
his protesting against the sale and the authority he was supposed to 
hâve given Meador. 

Mr. George Hurt, in his testimony, says that he was in New_ York at 
the time his father heard of the sale by Meador, and says his father 
wired him to put Mr. Meador on notice that such a trade as proposed 
would not be consummated, and Mr. Meador had better not bind him- 
self to it. He says that was on September 10, 1906, and that he saw 
Meador and notified him as requested, and says that Mr. Meador told 
him, on September 12th, that he had made the trade. George Hurt's 
testimony shows that he protested earnestly to Mr. Meador, and also 
to Mr. Ernest Woodruff, who seems to hâve been in New York assist- 
ing Mr. Meador, against the trade being consummated and against 
their right to consummate it. 

At this time Mr. G. P. Perin, at the instance, it seems, of the South- 
ern Steel Company, came to Atlanta for the purpose of inducing Mr. 
Hurt to accept and comply with the contract o£ sale made by Mr. 
Meador with the Southern Steel Company, and after a number of inter- 
views and considérable discussion and negotiation, such changes were 
finally made in the proposed contract of sale as resulted in Mr. Hurt's 
agreeing to the sale, and on October 10, 1906, an agreement was entered 
into between Hurt, président of the Georgia Iron & Coal Company, and 
the Southern Steel Company, in pursuance of which the bonds which 
are the subject-matter of this Htigation were issued. 

During thèse negotiations there were two letters written, that are 
now in évidence, which, it seems to me, throw light on this whole mat- 
ter, one written from Atlanta by Mr. Meador, who had then returned 
from New York where this sale was made, to Mr. Moses Taylor, in 
New York, and the other from C. P. Perin, who was, as stated, then 
in Atlanta, to Mr. Taylor, in New York. They both show one out- 
standing fact that is to me very material in the considération of this 
case and the two questions involved. This fact which is so prominent 
and to a large extent controlling hère is that Hurt was not sufficiently 
anxious for the sale made by Meador to be consummated to hâve in- 
duced him to become a party to any misrepresentations or fraud, but 
his unwillingness to accept and consummate Meador's trade is incon- 
sistent with the idea of his using the means to bring about the sale 
which are attributed to him. The letters to which I refer are as 
follows : 

"Atlanta, Ga., Sept. 16, 1906. 

"Mr. Moses Taylor, New York, N. Y. — Dear Sir: Carrying out the notice to 
me, which I read to you over the phone before leavlng New York. Mr. Joël 
Hurt says that the trade for the Iron properties had been made without his 
consent and that he will not allow it to go through as agreed to by me and 
Mr. Currier. 

"He clalms, that notwlthstanding he signed authority to Mr. Currier, for 
the Georgia Iron & Coal Company, and that sald authority was confirmed by 
the board of directors of said Company, that notwlthstanding he agieed at 
the directors* meeting to bave a stockholders meeting called, in case the 
attorney of the company deemed it necessary for the purpose of conflrming 
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thls authority to Mr. Currier, as a matter ot fact he falled to do so, and the 
stoekholders hâve not authorlzed the authority to Mr. Currier. 

"Mr. Hurt now daims that he wlU recommend to the stocUholders not to 
conflrm the sale, and If they fall to confirm It. It cannot be niade legaîly. 
Considerlng thèse ob.1ectlons of Mr. Hurt, and the difficulties they brlng 
about, I hâve taken it up with Mr. Hurt, to see If I could not satisfy him. 
and flnd the objections to apply to the royalty, sltiking fund, the land tltles and 
the llve stock, and he consents that If the contract Is made to read, vlz.: 

" 'Royalty brown ore 25 cts. per ton for flrst 150,000 tons. 

" iRoyalty brown ore 50 cts. per ton for balance. 

" 'Royalty manganèse 10 per cent, of market priée, and applied to sinklng 
fund for bonds each year, the minimum of which shall be for: 

nrst five years $25,000 each year. 

Second flve years $50,000 each year. 

Balance of llfe of bonds $62,500 each year. 

" Tand titles shall be delivered to attorneys at once, and such as the Com- 
pany hokls shall be accepted, or the whole deellned by October 1, 1906.' 

"That the llve stock Ijelonging to company shall be taken as part of quick 
fisspts, and paid for cash. 

"It Is important that possession should be taken at once to préserve the 
organlzed labor, and he also requlres that ail Improvements on property shall 
ho charged to the purchaser from date (September 12), and that possession 
should be taken by October 1, 1906, and that wlth a further agreement about 
commissions which I wlll take up wlth Mr. Buek, he will consent to closlng 
the trade. 

"The différence in the agreement which I signed and thls, as I understand 
it, amounts only in actual money to the concession of the value of the llve 
stock: the différence in royalty belng applied to slnklng fund being only a 
question of an advance payment on the bonds, 

"The question of the land titles, since the company bas full abstracts of 
titles, can be easlly consldered by attorney ^ithin the time prescrlbed. The 
live stock is largely used on the compan,y's farms, and is really not a part of 
the rainlng outflt. The question of paying for improvements is Important for 
the reason that the force of mechanics and other operatives would become 
scattered and disturbed if they were to stop thèse Improvements. 

"I wlsh you to understand that so far as Mr. Currier is concemed, he 
stands in good faith by the authority given me in the telegrams which I ex- 
hibited to Mr. Wîckersham. to make the agreement from. and so far as I am 
concerned, I stand by the trade according to the authority detniled to you at 
the time the agreement was made. 

"Considering the importance of this transaction, I feel that the différence 
is so small that it Is better to yield than to undertake to enforce the agree- 
ment by litlgatlon. The cost of lawyers would be more than the money In- 
volved. and slnce you are buying the property at a low price, you can afford 
to be libéral in elosing it up. I think Mr. Hurt should indorse my agreement 
without objection, but slnce he will not do so, the matter is submitted to 
you, and I trust it can be arrange! by wlre in direction to Mr. Buek to come 
hère and close it up. 

"I very much regret havlng to make such a report to you." 

"Very truly yours, Thos. D. Meador. 

'Tlease wire me that a majorlty of your board bas agreed to vote for this 
purchase at next meeting. 

"I mail copy of this to Mr. Buelc" 

"Atlanta, Ga., Sept. 21, 1906. 

"Moses Taylor, Esq., Président, .30 Fine Street, New York City — Dear Sir: 
Since last Monday I hâve been with Buek and Schuler elther at Chattanooga, 
Gadsden or Birmingham. On receipt of Mr. Meador's letter, we thought It 
t)est to come hère and try our hand upon Mr. Hurt. We hâve wlred you per 
inclosed copy, and I hope you wlll be able to staxt a man in thls direction as 
■early as possible to examine the titles. 
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"If Strong and Cadwalader hâve no one avallable for thls work, I suggest 
your employlng KIng, Spalding & Little, 1403 Empire Bldg., Atlanta, Ga. 

"We hâve gone over Mr. Hurt's objections in the présence of Mr. Meador, 
and I am eonvlneed that Mr. Currier would hâve a good deal of difficulty in 
provins hls authority to exécute the contract in the face of Mr. Hurt's pro- 
test. As Mr. Hurt owns 80 per cent, of the stock, a légal ratification by the 
stoekholders of the action of the board of dlrectors in selling the property 
could not be obtalned wlthout hls consent. 

"Mr. Hurt Is to hand me this evening, which I will mail at the earliest 
possible moment, the form of contract wbloh he Is willing to sign. The 
essential feature of his modification of contract is first an inerease in the 
payments Into the sinking fund; second, payment for the live stock, which 
amounts to about $7,000.00; third, the inerease in the royalty upon the 
manganèse ore from 5 cts. per ton to 10% of the selling priée. 

"This last feature is Immaterial as the manganèse mines can be leased at 
$1.00 per ton royalty. 

"Hurt evidently has some bona fide firm In Cincinnati who are prepared to 
réorganise his company. I .1udee Rogers, Rrown & Company hâve found the 
capital for hlm. After looking over the ore situation at Bnrtow, where I 
shall spend the next two days, I can advise you as to the advlsabllity of màking 
any concession. Buek and I feel that we should hâve this ore, if it can be 
secured. Fortunately there are very few contracts ont for the sale of ore. 
The fumaee, however, is sold for the next six months at figures which they 
State are the top of the market. They will submlt thelr contracts this evenlng 
for both ore and pig iron. 

"I shall leave Cartersville for Birmingham Sunday nlght, spend Monday In 
Birmingham, and will be In New York on Friday. Mr. George Schuler vrfU 
attend the meeting and wishes to bring up the question of working capital 
for the three furnaces plants. 

"I am, yours very truly, [,Signed] C. P. Perin." 

"P. S. The Schulers are not in favor of the Ga. purchase. C. P. P." 

In the letter from C. P. Perin to Moses Taylor, it will be seen, he 
says: 

"Hurt evidently has some bona flde flrm in Cincinnati who are prepared to 
reorganize his company. I judge Rogers, Brown & Company hâve found the 
capital for him." 

[1] This brings us naturally and logically to the considération of 
the question, first, as to whether the matter of the commissions paid 
by Meador, or through Meador to Buek and Thorne, are sufficient to 
vitiate this sale and render invalid the bonds and the deed of trust 
given to secure the same. 

In the first place, thèse commissions were arranged for by Meador 
entirely, so far as the évidence shows, without the knowledge of the 
officers of the Georgia Iron & Coal Company, and especially without 
the knowledge of Mr. Hurt, the one mainly interested in the same. It 
scems that Meador first arranged with Buek, and Buek, according to 
the claim hère, with Thorne. Now, the arrangement that Meador had 
with Buek, according to Meador's testimony, was some time before 
the trade was consummated. Meador says that he and Buek negotiated 
for quite a while working up the trade. He did not remember exactly 
when they had a definite understanding about commissions. 

Looking first at whether or not thèse commissions were secret, let 
us see what occurred. The first time the commissions were mentioned,. 
I find, is in the letter from Meador to Moses Taylor, on September 
16th. Of course this was after Meador's sale had been made, but be- 
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fore the final sale by Hurt was made. In that letter he says, after 
stating that Mr. Hurt wanted certain things donc, "and that with a f ur- 
ther agreeœent about commissions which I will take up with Mr. Buek, 
he will consent to closing the trade." This shows an utter lack of de- 
sire to keep the matter of commissions a secret. On the contrary, it 
shows that it was being treated by Mr. Meador as a matter about which 
there was no secrecy at ail, and which there was no harm in mention- 
ing to Mr. Taylor, the purchaser. It could mean only one thing, it 
seems to me, and is sufiEcient, of itself, to show the entire publicity of 
the matter, so far as Meador was concerned, at least. In addition to 
that, it seems that in 1908, some question arose about deferring the 
payment of the interest on certain bonds, and George Hurt, the son of 
Joël Hurt, wrote to Mr. Chambliss, in Chattanooga, and in his letter 
spoke of certain bonds as having been given to Buek as commissions 
in the matter. George Hurt was representing his father in the mat- 
ter, and was well known to be connected with the whole matter of the 
managing of the properties and of the sale of the same. It is unneces- 
sary to go into the matter treated of in the letter from George Hurt 
to Chambliss. It is sufficient to say that George Hurt, in his letter, 
made no secret of the matter at ail, but spoke of it as if it was a well- 
known and well-understood thing that Buek had received certain bonds 
in connection with the sale of the property. 

In addition to ail this, the whole matter was placed on the minutes 
of a meeting of the board of directors of the Georgia Iron & Coal Com- 
pany held on January 3, 1907, as f ollows : 

"Resolved, that the président of this company be, and he Is, hereby author- 
ized and dlrected to dellver to C. B. Buek as commission for aidlng and 
eflectlng sale of the properties of this company as per contract of Oct. 10, 
1906 with the Southern Steel Company, 45 of the flrst mortgage bonds of the 
Georgia Steel Company, whleh are to be received by this company In part 
payment for sald properties, said 45 bonds to be numbered 956 to 1000, in- 
clusive, and delivery of same to sald Buek to be whenever this company shall 
hâve arranged with the holders of the same as security for thelr surrender 
to this company." 

There is very little testimony as to whether the bonds supposed to 
go to Thome really went to him. As I understand it, Buek stated to 
C. P. Perin, a représentative of the Southern Steel Company, that 
he did not intend to keep his bonds. It may be stated right hère that 
Perin knew about the matter, and was satisfied with Buek's statement 
about it. 

When they came to close up the sale after it had been effected in 
October, 1906, Meador called Hurt's attention to this commission, or 
at least it came up bétween them, and Hurt protested that $60,000 was 
too much, and finally agreed to pay $45,000 in bonds, and the $45,000 
in bonds seems to hâve been delivered. Exactly how they were de- 
livered is a little doubtful, but it would seem that Meador's were prob- 
ably delivered to him in person, or delivered to him through a repré- 
sentative of the Trust Company of North America, who undoubtedly 
received the bonds for Buek and Thorne, as it seems from the testi- 
mony. 

It is perfectly clear from the évidence that the negotiations betweeii 
Meador and Buek occurred long before Buek became connected, as aa 
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officer, with the Southern Steel Company. That he subsequently be- 
came an officer of the Southern Steel Company would hardly be suffi- 
cient to annul this whole transaction. 

What impresses me most with référence to the insufficiency of this 
matter of secret commissions to void the transaction is the entire open- 
ness of the whole matter, as I hâve indicated, the entire lack of any 
concealment about it being to me clear évidence that nothing wrong 
was intended, or supposed to be attached to this part of the transac- 
tion. The référée says : 

"I am forced to the conclusion that the commissions paid were of such 
character that, under the law, the payment would render the contract voidable 
If not vold." 

I am wholly unable, after the most careful considération, to agrée 
with him about this. I do not believe that they were "secret commis- 
sions" in any proper view of that term. 

[2] The next question is whether there was such conduct in référ- 
ence to the value placed upon the property sold as would justify the 
référée in taking the view he did of the transaction. The référée 
quotes sections 4113 and 4114 of the Code of Georgia of 1910, and 
says his finding is made on each of the grounds of misrepresentation 
as to the property. Thèse sections are : 

"Sec. 4113. Fraud may exlst from mlsrepresentatlons by elther party, made 
with design to deceive, or which does actually deceive the other party; and 
In the latter case such misrepresentation volds the sale, though the party 
making It was not aware that his statement was false. Such misrepresenta- 
tion may be perpetrated by acts as well as words, and by any artifices designed 
to mislead. A misrepresentation not acted on Is not ground for annulling a 
contract. 

"Sec. 4114. Concealment of material facts may In Itself amount to a fraud — 

"1. When direct inquiry is made, and the truth evaded. 

"2. When, from any reason, one party bas a right to expect full communi- 
cation of the facts from the other. 

"3. Where one party knows that the other is laborlng under a deluslon with 
respect to the property sold or the condition of the other party, and yet keeps 
silent. 

"4. Where the concealment is of Intrinslc quallties of the article which the 
other party, by the exercise of ordinary prudence and caution, could not dis- 
cover." 

The case of Southern Development Co. v. Silva, 125 U. S. 247, 8 
Sup. Ct. 881, 31 L. Ed. 678, seems to me to state the law applicable 
to and really controlling in this case. It was a case of the sale of a 
mine and an attempt to set aside the sale. While the référée hère, 
doubting his authority to make a decree of rescission, only refused to 
allow the collection of the balance due on the bonds under this mort- 
gage, still he held that the sale was invalid in such way as that a court 
of equity, under a proper proceeding, would bave decreed a rescis- 
sion. The rule laid down in the Silva Case is : 

"In order to rescind a contract for the purchase of real estate on the 
ground of fraudulent représentation by the seller, it must be established by 
clear and décisive proof that the alleged représentation was made in regard 
to a material fact; that it was false; that the maker knew that it was not 
true ; that he made it in order to hâve it acted on by the other party ; and 
that it was so acted upon by the other party to his damage, and In ignorance 
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of its falstty and wlth a reasonable belief that it was trae. Statements made 
by the seller of a spéculative property like a mine, at the tlme of the con- 
tract of sale, concerning his opinion or judgment as to the probable amount of 
minerai which It contains, or as to the character of the bottom of the ore 
chamber, or as to the value of the mine, if they turn out to be untrue, are not 
necessarily such fraudulent représentations as will authorize a court of 
equlty to rescind the contract of sale. The fact that a représentation made by 
a seller was false ralses no presumption that he knew that it was false. When 
the purehaser of a property undertakes to make Investigations of his own re- 
specting it before concluding the contract of purchase, and the vendor does 
nothing to prevent his investigation from being as full as he chooses, the 
purehaser cannot afterwards allège that the vendor made représentations 
respecting the subject investigated which were false." 

Thèse are quotations from the headnotes of the case, but the court 
says in the opinion that: 

In a case llke this "the burden of proof is on the complainant ; and, unless 
he brings évidence sufflclent to overcome the natural presunjptlon of falr 
dealing and honesty, a court of equlty wlll not be justifled in settlng aside a 
contract on the ground of fraudulent représentations. In order to establish 
a charge of this character the complainant must show by clear and décisive 
proof : First, that the défendant has made a représentation in regard to a 
material fact; secondly, that such représentation is false; thirdly, that such 
représentation was not actually belleved by the défendant, on reasonable 
grounds, to be true; fourthly, that it was made with intent that it should 
be acted on ; flfthly, that it was acted on by complainant to his damage ; and 
sixthly, that in so actlng on it the complainant was Ignorant of Its falsity, and 
reasonably believed it to be true." 

[3] Now, the évidence to establish thèse must be clear, unequivo- 
cal, and convincing proof, going beyond a mère prépondérance in the 
plaintiflf's favor necessary to establish actual fraud. Atlantic Delaine 
Co. V. James, 94 U. S. 207, 24 L. Ed. 112; Maxwell Und-Grant 
Case, 121 U. S. 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; Marsh 
V. Cortis, 150 Fed. 121, 80 C. C. A. 75; Thurston v. Reed (D. C.) 
229 Fed. 737, 745. 

I do not know exactly what view of the law the référée had. In 
his certificate he cites the Silva Case as having been brought to his at- 
tention, but says it is distinguished in Kell v. Trenchard, 142 Fed. 
16, Th C. C. A. 202. Speaking of certain statements made by Silva, 
in the Silva Case just referred to, in the opinipn by Mr. Justice Lamar, 
it is said: 

"Such statements are not fraudulent in law, but are considered raerely as 
trade talk, and mère matters of opinion, which is allowable. Gordon v. Butler, 
105 U. S. 553 [26 L. Ed. 1166] ; Mooney v. Miller, 102 Mass. 217." 

Any statements made by Hurt would not be false or fraudulent in 
the referee's own view of the matter, according to what he says of 
him in his certificate, even as modified and explained in his amended 
certificate. In his certificate, in speaking of Joël Hurt and George 
Hurt, the référée says: 

"Their testimony négatives ail Idea of any Intention on their part to decelve, 
or to make or permit to be made any représentations that they did not be- 
lieve to be justified by such belief. A eareful reading of the testimony clear- 
ly develops the fact that both thèse witnesses base their confidence in the 
property largely upon theory, and they hâve to a large extent disregarded the 
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proven results of aetual expérience with the property. They show unbounded 
confidence in tlie existence of vast quantities of minerai still existing in the 
property and not yet exliausted, and thia heliei seems to amount to an ol)- 
sesslon. Their testimony, viewed in the light of ail the other proven facts in 
the case, leads forcibly to the conclusion that thls mental attitude bas had a 
tendency to blind them as to the force and weight which must be glven to the 
négative results of the investigations made on the property and aetual ex- 
périence in operating it." 

The référée further says: 

"There is very foreible évidence of a keen désire on the part of the manage- 
ment of the Georgia Iron & Coal Company to obtain the most advantageous 
price possible for the property, and, coupled with the flndings of fact else- 
where set out, what amounts to very strenuous "puffing" of the property. 
Thls is particularly true as to the coal property, and to somewhat less degree 
to the Iron ore." 

There is no doubt whatever from the évidence that the Southern 
Steel Company had the amplest opportunity to examine this property. 
They had experienced experts to go over it, and there seems to hâve 
been not the slightest objection to their making a very fui] examina- 
tion and to giving them ail the facts connected w^ith the property. 

The Silva Case has not been reversed or criticized in any way by 
the Suprême Court, and, taking it as authority upon the légal question 
at issue hère, is the proof in this case sufficient to justify the con- 
clusion of the référée? I hâve stated the rule as laid down in that 
case and the extent to which the proof must go. It must be beyond 
a mère prépondérance of the évidence, to justify the rescission of a 
contract such as this. It must demonstrate the facts necessary to jus- 
tify a rescission. 

If the Hurts had the unbounded belief in the value of this prop- 
erty which must be accorded to them, what else was done by them, 
or by their corporation, or what was omitted to be done which should 
bave been done, under the évidence, sufficient to justify a rescission 
of this contract, or to justify even what the référée did in refusing 
to pay the balance of the purchase money? They fumished to the 
people investigating this property, apparently, or they were furnished 
by their employés, various reports on thèse coal properties and ore 
properties, al! of them made, apparently, by men of expérience and 
ability in their profession, some of them unusually able men, and ail 
of them men of ample qualifications, at least judging from the évi- 
dence. Men buying property like this, or representing corporations 
buying properties such as this, are held to a reasonable degree of care 
and diligence themseîves, to look into papers, reports, and statements 
made to them. I do not understand the rule to be that they can blindly 
go on and make a trade and then claim that things were not as they 
thought them to be, although at every stage of the proceeding they 
had the f ullest opportunity of ascertaining the truth or f alsity of what 
they heard connected with the property. 

I bave not attempted, and shall not attempt, to go into détails as to 
ail the testimony of ail the witnesses, or into détails as to the minute 
questions raised in the case. The two great questions are: First, 
whether there were secret commissions given to the officers of the 
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Southern Steel Company to effect the sale ; and, second, whether there 
was such misrepresentation and lack of fairness on the part of the 
Georgia Iron & Coal Company and its officers as to the value of the 
property, to justify the finding of the référée. 

It is a serious thing to set aside a sale which has been entered into 
and consummated, certainly between people on both sides of high in- 
telligence and extensive expérience with the matters with which they 
are dealing, on the ground that one has cheated the other, or unfairly 
or illegally outwitted the other in the trade. Conclusions of that sort 
will not be reached except upon the amplest and fullest évidence re- 
garding the same. 

[4] I wish to say right hère that the référée Mrho had this case and 
who decided it is one of the ablest référées in the service in this dis- 
trict. He is a lawyer of ability and a gentlemen of the highest stand- 
ing and character. He has been a joy to me as an officiai ever since 
he has been in office, for some 18 years now, and I hâve no doubt 
that he reached his conclusions after the most careful considération, 
but I am unable to agrée with him. The rule that the findings of the 
référée on questions of fact will not be interfered with unless clearly 
erroneous is fully recognized by me — I hâve stated that many, many 
times — ^but in this case if his findings are erroneous at ail, they are 
clearly and manifestly erroneous. The conclusions reached by the réf- 
érée are drawn largely from undisputed facts, and as to thèse the court 
must form its own conclusions as well as the référée. Besides, the 
conclusions I hâve reached are clear to me, and consequently my duty 
is plain. 

I think it is unnecessary to hold that the trustée and the parties he 
represents are estopped from objecting to the proof of the bonds and 
the establishment of the lien of the mortgage in this case because of 
their agreement to reinstate the mortgage when it was being foreclosed 
in 1908. I do think, however, that goes in as very persuasive évi- 
dence that they, after the fullest opportunity to examine the property, 
were entirely satisfied. with their trade. Concessions were made by 
the représentatives of the Southern Steel Company in order to hâve 
the mortgage reinstated after they had defaulted in the payment of 
interest, and at that time they must hâve considered the trade ail right 
and were satisfied with it. If there was any real merit in the questions 
which are now being raised as to the validity of this sale, it does seem 
that they would hâve been known at that time to the Southern Steel 
Company and its officiais, and to hâve gone on and re-established the 
mortgage voluntarily after fuU negotiations about it, assisted by very 
able counsel, shows that they were perfectly satisfied with the matter 
long after they ought to hâve ascertained what the truth about the 
whole transaction was. 

[5] I think that as to the question of privity between the vendor 
Company and the Georgia Steel Company there can be no question 
at ail. I hâve stated that the Georgia Steel Company was organized 
because of the prohibition of foreign corporations owning more than 
5,000 acres of land in Georgia (Parks Code of Georgia, § 2206), and 
there is no doubt that the trade with the Southern Steel Company was 
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made with the understanding that it would resuit in the forming of a 
domestic corporation. I do not think there is anything in the ques- 
tion raised liere by the bondholders as to that. 

It is unnecessary for me to détermine whether the vendee Com- 
pany and its trustée are barred by lâches from making the question 
it has hère, as I think the objections made to the proof of thèse bonds 
and the establishment of the lien of the trustée are without merit. 
Perhaps if I should hold upon it, I should be disposed to hold that 
they hâve waited too long to make the question, when they must hâve 
had full knowledge of ail the facts, certainly as to the value of the 
property, and, from the testimony hère, full opportunity to ascertain 
about the commissions claimed to hâve been paid to Buek and Thorne. 

Consequently I am unable to agrée with the findings of the référée 
in this case, and I shall décline to confirm the same. On the contrary, 
I find that the bondholders and their trustée are entitled to a finding 
establishing their bonds to the extent that they hâve proven the same 
and the rights given them by their trust deed of a lien and priority 
of payment. A proper order may be entered to this effect. 



KEVADA-CALIFORNIA POWER CO. v. HAMILTON, County Treasurer. 

et al. 

SAME V. TRANKLIN, County Treasurer, et aL 

(District Court, D. Nevada. March 21, 1917.) 

Nos. A-31, A-32. 

1. Taxation ©=376(1) — Acthoritt of State — Property Wirnour State. 

A corporation, whose povver plant and water rights were located in 
California, but the groater part of whose transmission Unes were in Ne- 
vada, where most of the current was sold, eannot be taxed in Nevada on 
an assessed valuation in the ratio of its transmission lines In Nevada to 
its transmission lines in California, on the theory that that proportion 
of its income was derlved from its proi>erty in Nevada, even though Cali- 
fornia has assessed its valuation only in the ratio of its California trans- 
mission lines, to its total transmission lines. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 625, 629-631.1 

2. Taxation <S=376(2) — Assessment— Mode of Taxation — Intangible Prop- 

erty. 

A hydro-electrie power company can be assessed on its franchise value, 
or on Its value as a going concem, provided the value of the whole 
property, as determined by capitallzing its net earnings, is in excess of 
the sum of the values of its constituent units. Such a valuation may be 
obtained by subtracting the sum of the values of its several parts from 
its capitalized value. In determining what is a reasonable return on the 
property, the court should take into considération the hazards of the 
business, taxes, operatlng expenses, and dépréciation. No allowanee can 
be made for dépréciation in the case of water rights whlch are appreciat- 
Ing in value. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 625.] 

In Equity. Separate suits by the Nevada-California Power Com- 
pany against Joseph Hamilton, as Treasurer and ex officio Tax Receiv- 

<Ê=>For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexe» 
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er of the County of Esmeralda, in the state of Nevada, and others, 
and against Nathaniel K. Franklin, as Treasurer and ex officio Tax 
Receiver of the County of Nye, in the state of Nevada, and others. 
On final hearing. Decree directed, restraining the collection of taxes 
on an assessed valuation in excess of the correct valuation as found by 
the court. 
See, also, 235 Fed. 317. 

John R. Dixon, of Denver, Colo., and Newman Jones, of Riverside, 
Cal, for plaintiflfs. 

George B. Thatcher, Atty. Gen., and H. H. Atkinson, Dist. Atty., of 
Tonopah, Nev., for défendants. 

FARRINGTON, District Judge. The Nevada-California Power 
Company, a Wyoming corporation, for more than nine years has been 
engaged at Bishop Creek, Inyo county, California, in the business of 
generating electric current, which it transmits to and sells in Southern 
Nevada. Ail the Nevada property of the company is situated in Nye 
and Esmeralda counties. 

June 24, 1914, the full cash value of plaintiflf's property in Nevada 
was fcced by the tax commission at $1,492,815. Following a uniform 
rule applied to ail similar property in the state, 60 per cent, of this 
amount was taken for the purposes of taxation, making the assessed 
value $895,689, of which $328,689 was apportioned to Nye county, and 
$567,000 to Esmeralda county. In finding this value the commission 
took into considération both physical and nonphysical éléments, and in- 
cluded therein overhead charges incurred during the period of con- 
struction, as well as the franchise. (Tr. p. 8.) 

In October, 1914, the power company appeared before the commis- 
sion, complaining that this assessment was excessive and illégal. In- 
stead of reducing the valuation, the commission raised it to $3,700,713, 
60 per cent, of which, or $2,220,427, was fixed as the value for the 
purposes of taxation. The eiïect of this change was to increase the 
Nevada tax of plaintif! from $21,850.29 to $53,517.82. The power 
company then brought the présent suits, both of which hâve been tried 
together, and will be decided as one case, though a decree in accordance 
with the following opinion will be entered in each. 

In each bill the plaintifï prayed that it be adjudged that the full cash 
value of its property in Nevada at any time during the year 1914 did 
not exceed the sum of $1,220,843 ; that the valuation fixed for that 
year by the Nevada tax commission was and is unjust, inéquitable, 
and, in so far as it exceeds 60 per cent, oi the said amount, is wholly 
void and of no efïect; that plaintifif be granted writs of injunction, 
both temporary and permanent, restraining the enforcement of the 
valuation or orders of the Nevada commission as against plaintifï, or 
from commencing or prosecuting any actions at law for the enforce- 
ment of said values or orders, or for the collection of any tax claimed 
thereunder, and that the treasurer of Nye county be directed to accept 
and receive $6,321.25, and the treasurer of Esmeralda county $11,382.- 
60, or such other sums as the court may adjudge, in full payment of ail 
taxes levied or assessed against the plaintifï in said counties for the year 
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1914. June 19, 1916, an injunction was issued in both cases, restrain- 
ing the collection of taxes on any valuation in excess of the assessment 
of June 24, 1914. The cases were tried January 25, 26, and 27, 1917. 

About 85 per cent, of plaintifï's transmission lines are in Nevada; 
the remaining 15 per cent., as well as the generating plant, waterrights, 
dams, ditches, and flumes, are in Inyo county. Cal. The gross income 
of the Company for the fiscal year ending June 30, 1914, about 95 per 
cent, of which was received from sales of electric current in Nevada, 
was $992,928. During the same period the operating expenses were 
$339,115, and the taxes for the previous year were $18,435. Within 
the State of Nevada on the 31st day of December, 1914, "the ccmpany 
owned a total of 246.2 miles of three-phase, 60,(XX)-volt transmission 
hne on wooden pôles, seven substations, two switching stations, six 
distribution Systems, with transformers, meters, service connections, 
etc., a smail amount of municipal street lighting system, a concrète 
office building at Goldfield, and a considérable amount of minor prop- 
erty of varions sorts." (Tr. p. 86.) 

During that year the physical value of plaintifï's property in Nevada, 
including overhead charges, as estimated by the engineer for the com- 
mission, was $895,000. The physical value of its property in Califor- 
nia, exclusive of water rights, was about $2,300,000. The water rights 
are appraised by plaintifï's engineers at $1,400,000, making a total of 
$4,595,000 for the entire plant. Mr. Black, appraisal engineer employ- 
ed by the power company, testifies that the Nevada property in 1914 
was worth $1,188,888; Mr. Poole, the chief engineer, says $1,200,000. 
Mr. Poole also testifies that the properties, exclusive of the water 
rights, cost $3,500,000, and he estimâtes the reconstruction cost in 1914 
at $3,150,000, and for that portion of the property which is in Nevada 
$1,080,000. Measured by the market price of its stocks and bonds, the 
entire property of the company was $5,432,000, but it was admitted 
during the argument that $1,000,000 worth of the company's property 
was not used in supplying Southern Nevada with electricity. 

The valuation of $3,700,713, fixed by the tax commission on the 
property in Nevada, was ascertained by ascribing 85 per cent, of the 
net earnings for the year ending June 30, 1914, to Nevada, and capital- 
izing the resuit on a 10 per cent, basis. In détail, the calculation as tes- 
tified to by Mr. Shaughnessy, chairman of the commission, was as fol- 
lows : 

"I hâve given gross earnings for the fiscal year ending June 30, 1914, 
$992,928. Thereafter the following déductions were taken: Operating ex- 
penses, $.3.39,115; taxes, $18,435; annulty or return on the property, 4 per 
cent, on $5,000,000; total plant valuation clalmcd, or $200,000 — making total 
déductions $557,550. Taklng that amount from gross earnings leaves net In- 
come of $435,378. Taklng 85 per cent, of that as creditable to Nevada gives 
$370,071.30, and that capitallzed at 10 per cent. wlU glve $3,700,713. Sixty 
per cent, of that, which was taken for assessment purposes, gives $2,220,427." 
(Tr. p. 20.) 

No witness bas given a higher valuation than $1,200,000 for the 
company's tangible properties, including overhead charges, in Nevada. 
The différence between this amount and $3,700,713, the value fixed 
in October, 1914, is $2,500,713. The real character and source of this 
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.încrement is disclosed, not only in the method by which ît was calcu- 
lated, but by the reasons given in its justification. The following is 
from the testimony of Mr. Shaughnessy: 

"Mr. Dlxon: Q. Now, will you please state to the court just why you 
tiseribed 85 per cent. ; in other words, was It because 85 per cent, of the Unes 
of the Company were In the state of Nevada, and 15 per cent., as you estimat- 
ed them to be, In Callfornla? A. Tes; that was the basis. • * * We also 
had in mind, I don't know that I should say it had controlllng importance, 
• • ♦ that in Califomla the assessment taken by the authorities on a 
basis of a 4.6 i>er cent, factor, applied to the portion of the gross earnlngs 
measured to California on the ratio of the (transmission line) mileage wlthin 
Califomla to the total mileage, • • * gave them a valuatlon on the 
physical property of approximately $600,000 or $650,000, and that, in contra- 
dlstlnctlon to the fact there was something like three million some odd thou- 
sand dollars worth of the physical propertles of your Company actually sitn- 
ate in California. It necessarily followed that the state of California left 
the balance of the earnlngs I bave used to the state of Nevada for assess- 
ment. * * * Q. Yes ; but is it or is it not a fact, Mr. Shaughnessy, that 
in ascribing 85 per cent, you used as the basis for so doing the mileage of 
the Company In this state as contrasted with that in California? A. That 
was one of the éléments. Q. And the other was what you hâve just explained, 
of California leaving something to Nevada? A. That is just it exactly." 
<Tr. p. 27.) 

Mr. Shaughnessy testifies that: 

The $3,700,713 "was reached by taklng into aceount the physical value of 
the property, plus the overhead charges, and plus the capitalization of the 
franchise value, fts determined by the net earnlngs of your company." (Tr. 
p. 18.) "The franchise, as we understand it, • * * would be the use value 
of the property, measured by its earnlngs, and whatever that might capitalize 
out for in excess of the physical value — that is, in excess of the physical 
value and overhead costs — would represent the franchise value; but, as 
stàted before, we did not pursue that method at the January meeting of capi- 
taiizing out your net earnlngs, and undertaklng to assign them, as we did at 
the equalizatian period in October." (Tr. p. 16.) 

[1] The taxes paid in California in 1914, on more than two-thirds 
of this property, were about $6,600, while the Nevada authorities, on 
less than one-third of the property, attempted to collect $53,517.82. 
It is difficult to indulge the idea that the existence of $2,500,713 of use 
value, or franchise value, or intangible value, can be proven by the 
mère circumstance that 85 per cent, of the transmission lines are in 
Nevada, or that 95 per cent, of the company's income was derived from 
sales in Nevada of electric current manuf actured wholly in California, 
or by the further fact that California authorities had imposed a very 
low valuation on the company's property in that state. One might with 
equal propriety attribute 100 per cent, of the net income to the water 
rights because they are located wholly in California, or to the power 
plant because it produces ail the electric current. But obviously ail 
such methods are merely ascribing values to one portion of the plant 
which are taken from another. They hâve no tendency to denionstrate 
the existence or nonexistence of intangible or use value. If ail the 
company's property had been in Nevada, no such manipulation of val- 
ues would hâve been dreamed of. 

If there be such a $2,500,713 use value peculiar to the transmission 
lines in Nevada, it should manifest itself in some évidence that the 
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transmission lines possess a greater earning power than any other por- 
tion of the plant. It is easy to understand why one man who manages 
and superintends such a business can earn more than a common labor- 
er, but why $100 put into a dynamo in Inyo county should be less pro- 
ductive of profit to the company than an equal sum put into copper 
wire and transformera in Nye county is hard to explain or demonstrate. 
The water power, the power plant, and the lines, when combined and 
working to one end, constitute an industrial organism, each member of 
which is necessary to the success of the whole. We hâve hère a plant 
the value of which, ascertained by capitalizing its net earnings at 10 
per cent., is $4,353,378. It is owned and operated as a unit. If a con- 
stituent portion which bas a tangible value of less than $1,200,000 is 
valued at $3,700,713, by what process of reasoning can it be demon- 
strated that the remainder of the plant, which has a tangible value of 
more than $3,000,000, is vvorth less than $660,000? If there be a fran- 
chise value, it must show itself in earnings above those necessary to- 
cover operating expenses, to provide for dépréciation, and pay a rea- 
sonable return on the fair value of the property as a going concern. 

There is no évidence that the property is earning enough to pay ex- 
penses, dépréciation, and a return on $2,500,713, in addition to an adé- 
quate return on a value of $4,353,378. Furthermore, it does not appear 
that the commission sought any such évidence ; it has resorted to a de- 
vice, the effect of which is to subject property beyond its jurisdiction 
to taxation in this state. It is true that in other cases the property of 
Interstate corporations has been apportioned between two adjoining 
States on a mileage ratio, and in many instances such a method not only 
opérâtes fairly and justly. but has been approved by the courts. If the 
property in this case were homogeneous, that is, if it consisted entirely 
of one transmission line. if it were a téléphone line, a telegraph line, or 
a railroad, it would be proper to pursue the method which has 
been used by the commission ; but in the présent case more than two- 
thirds of plaintifif's property is located across the line in California, and; 
less than one-third is within the boundaries of this state. If the state- 
can take 85 per cent, of the total value of the property simply because 
85 per cent, of the transmission lines are in Nevada, it would be jus- 
tified in taking the whole value of the California property for purpôses 
of Nevada taxation, if the generating plant were situated so near the 
boundary between the two states that the entire transmission line were 
in Nevada. This phase of the case vvas fully discussed in the décision 
rendered herein, awarding an injunction pendente lite, reported in 235 
Fed. 317. With the conclusion announced in that opinion I am still 
satisfied. 

The valuation, $1,492,815, fixed by the tax commission in June, 1914. 
is attacked on the ground that it includes intangible values, whereas 
the company had no such values in Nevada at that time. In order to 
sustain this position, plaintifï has introduced testimony tending to sliow 
that its net income at the time was insufficient to cover dépréciation and 
operating expenses, and to afïord a fair return on the reasonable value- 
of its physical property devoted to the service of the people in South- 
ern Nevada, and consequently there could be no intangible value. Mr.. 
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Shaughnessy testifies that the amount, $1,492,815, was intended to cover 
the values of physical properties within the state, the overhead costs 
ascribable thereto, and the intangible values other than franchise: 

"Mr. Jones: Q. In other words, you dld net attempt to tax the prluïary 
franchise, or right of the company to be and exist as a corporation? A. Net 
at ail; not in that sensé.; no. Q. And you dld not undertake at that meeting 
to tax, and did not assess any tax against, the right or franchise of the Ne- 
vada-Callfomia Power Company to conduct and carry on its interstate busi- 
ness within this state 7 A. Not at ail; no such intention. Q. And you did 
not at that meeting, or at any meeting, undertake or in fact assess any tax 
upon the Nevada-Californla Power Company on aecount of its spécial fran- 
chise to occupy and use public streets and highways within the state of Ne- 
vada? A. Not at ail, sir." (Tr. p. IT.) 

[2] As to the physical value of the transmission Hnes in Nevada and 
the plant on Bishop creek, there is no dispute. The only différence is 
as to the water rights. Thèse I shall appraise at $1,200,000. Plaintiff 
is entitled to a fair return on the reasonable value of the property 
which it dévotes to the pubHc service. What is a fair return dépends 
largely on the hazard of the investment. If there be no hazard, an an- 
nual return of 5 or 6 per cent, is ample. The power company has water 
rights for which it paid $225,385. It is claimed that in the year 1914 
thèse rights were worth not less than $1,400,000, and it is safe to pre- 
dict that before the next 15 year s hâve expired, their value will hâve 
advanced to $5,000,000. Water power between Bishop creek and the 
Mexican border is extremely scarce. The growing industries of South- 
ern Califomia are demanding more and more electric current, and as 
nearby and available coal deposits and oil fîelds are exhausted, there 
will be a still greater demand for the power which can be supplied by 
plaintifï's plant on Bishop creek. 

On the other hand, every investment made in a mining camp is haz- 
ardous ; sooner or later the mines are exhausted. Plaintifï's witnesses 
testify that the future productive life of Goldfield and Tonopah will 
not exceed five years. Certain it is that, unless other mines are dis- 
covered in that vicinity, the time is not far distant when plaintifï's 
transmission lines in Nye and Esmeralda counties will hâve only a sal- 
vage value. Hence plaintifï is entitled to a larger rate of income on its 
Nevada property than on its power plant and water rights in Inyo coun- 
ty. For the same reason it is entitled to no allowance for dépréciation 
on its water rights. There is no évidence that they will ever wear out, 
decay, or become obsolète. The probable life of the perishable portions 
of the power plant is not less than 30 years. Hence, I find that 6 per 
cent, per annum is a fair return on the value of plaintifï's generating 
plant and water power devoted to the public use in Southern Nevada, 
and that an annual allowance of 3 per cent, on the value of the power 
plant is ample to cover its dépréciation. I also find that 10 per cent, per 
annum is not an unreasonable return on the fair value of the com- 
pany's property in Nevada, and for the purposes of this case I shall as- 
sume that it is entitled to an allowance of 10 per cent, per annum for 
dépréciation of the Nevada property. 

If thèse rates are applied to plaintifï's gross income for tlie year end- 
ing lune 30, 1914, it will appear that a considérable income has been 
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realized in excess of what would l^e a fair return on the aggregate value 
of its physical properties, including overhead charges. This may be 
regarded as a return for intangible values. It bas frequently been con- 
sidered that the sum of the values of each distinct part of a great indus- 
trial plant is much less than the value of ail the parts, assembled to- 
gether and working as one machine. The vvater rights, the power 
plant, and the transmission lines had an added value in 1914 by reason 
of their union and joint opération as one System, which, if it is evi- 
denced by an income in excess of a fair return on the purely physical 
value of the separate parcels of property, may be properly assessed for 
the purposes of taxation. 

The gross income for the year ending June 30, 1914, was $992,928; 
the operating expenses were $339,115; taxes, $18,435; dépréciation, 
10 per cent, on $1,200,000, the value of the Nevada transmission Hnes, 
$120,000, and 3 per cent, on $2,300,000, the value of the power plant, 
or $69,000. Subtracting the total déductions, $546,550, f rom the gross 
earnings, the remainder is a net income of $446,378. A 6 per cent, 
return on the generating plant valued at $2,300,000, and the water 
rights valued at $1,200,000, is $210,000. A 10 per cent, return on $1,- 
200,000, the value of the company's Nevada property, would be $120,- 
000. Deducting $330,000, the sum total of reasonable returns, from 
the net income, $446,378, there will be a balance of $116,378, which is 
income in excess of what I bave found to be a reasonable return on the 
value of the physical éléments of the property, plus overhead charges. 
If this is capitalized on a 10 per cent, basis, the resuit, $1,163,780, will 
be intangible value. No satisfactory reason bas been shown why this 
added value should be attributed to one portion of the property rather 
than to another. If $1,163,780 is apportioned ratably, $297,131 may 
be added to the physical value of the Nevada property, making $1,- 
497,131. This amount exceeds $1,492,815, the value fixed by the comr 
mission June 24, 1914, by only $4,316. A slight change in the rates 
which I bave assumed to be reasonable returns on the property, or in 
the amount allowed for dépréciation, would render the resuit thus ob- 
tained substantially the same as the amount arrived at by the commis- 
sion. 

The testimony is not sufficient to warrant this court in changing the 
valuation fixed by the tax commission at its meeting in June, 1914. 
Decrees will be prepared and entered in accordance with the foregoing 
opinion. The injunctions issued herein September 16, 1916, will be 
made permanent. I must add that the attempt to try thèse cases în the 
newspapers, while they were pending in this court, is a regrettable in- 
cident, and peculiarly reprehensible, because of the unworthy attitude 
in which the state of Nevada was thus placed. 
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In re AMSDELL-KIBCHNER BREWING CO. 
(District Court, N. D. New York. March 29, 1917.) 

1. MORTGAOBS <g=S>277 ASSUMPTION BT PUBCHASEB. 

A purchase of land subject to a mortgage créâtes no Personal liability 
except a liability for purchase money to the vendor, hence a corporation 
which acquired land subject to a mortgage dld not for that reason assume 
liability on the mortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 726, 727.] 

2. Corporations <S=3415 — Agents — Powers of. 

It is not within the power of a corporate offlcer to obligate the corpora- 
tion to assume liability to dischai'ge a mortgage on property acquired by 
the corporation subject thereto. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1664-1669.] 

a. Corporations ©=590(5)— Consolidation — Contracts — Validitt. 

One of the Ineorporators of a proposed corporation acquired land, exe- 
cuting a mortgage for a part of the purchase price. Thereafter the cor- 
poration acquired the property but entered into no contraet to assume pay- 
ment of the mortgage. The property subsequently passed to a second cor- 
poration with which the original company was Consolidated. Clalraants, 
second mortgagees, who on foreclosure acquired the flrst mortgage, the 
mortgagee having secured a deficlency judgment agalnst the Indivldual 
mortgagor, asserted that the Consolidated company assumed payment of 
such mortgage. Held that, while an agreement by the Consolidated com- 
pany to pay a debt for which the original company was liable would hâve 
been an original undertaklng which need not be written to be blndlng, yet, 
as the original company dld not assume payment of the mortgage, or in 
any way bind or obligate Itself to claimants, they cannot take advantage 
of any oral agreement between the original company and the Consolidated 
company. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §| 2366, 2367.] 

4. Bankbuptct <®=339 — Claims — Assertion. 

Where a daim agalnst a bankrupt corporation was based on the theory 
that it had assumed payment of a mortgage, claimant, It appearing that 
there had been no such assumption, cannot sustain hls clalm on another 
theory ; there belng no évidence to support such theory, and It being 
contrary to the allégations contained In the clalm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526.] 

In Bankruptcy. In the matter of the bankruptcy of the Amsdell- 
Kirchner Brewing Company. Pétition by Lona F. Crounse and an- 
other to review an order of Edwin A. King, Référée in Bankruptcy, 
disallowing their claim and expunging it from the record of daims. 
Order affirmed. 

Visscher, Whalen & Austin, of Albany, N. Y., for claimants. 
Muhlfelder & lUch, of Albany, N. Y., for trustée in bankruptcy. 

RAY, District, Judge. In 1906, Gustavus C. Sniper purchased from 
Dorothy Kirchner or the Kirchner estate a parcel of real estate in 
the city of Albany, N. Y., for the sum of $40,000, and took the deed 
in his own name. He paid $20,000 in cash, and gave back his personal 
bond for $20,000 for the balance of such purchase money, and exe- 

,^:::3For other cases see same topic & KEY-NUMBEK lu ail Key-Numbered Digests & Indexer 
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cuted and delivered a mortgage on the property to secure the payment 
of such bond and interest. At that time, Mr. Sniper says he purchased 
the property for his own uses and purposes. Subsequently he sold 
and conveyed the property (then subject to the lien of the mortgage) 
to the Kirchner Brewing Company. At the time Mr. Sniper purchased 
this real estate, the said Kirchner Brewing Company had not been 
organized. The formation of such a corporation was then in mind, 
and Mr. Sniper purchased the property intending, if such corporation 
was formed, to tum it over to it if the corporation when formed saw 
fit or decided to take it. It was then contemplated by Sniper and 
others to form a corporation to be known as Kirchner Brewing Com- 
pany. Sniper and the other persons who subsequently became in- 
corporators of that company contributed or furnished the $20,000 paid 
in on the purchase of this property, and subsequently the company 
was formed and incorporated under that name, and Sniper became its 
président and remained such until such corporation was Consolidated 
with the Amsdell-Kirchner Brewing Company, the now bankrupt. It 
is évident that Sniper contemplated that the property would be sub- 
sequently deeded to the corporation when formed. After the for- 
mation and incorporation of the Kirchner Brewing Company, Sniper 
deeded the property to the corporation. Sniper then told the incor- 
porators that he had purchased this property for $40,000, $20,000 cash 
paid, and had given his bond secured by a mortgage on the property 
for the balance, $20,000. Each incorporator who had contributed te- 
the said fund of $20,000 received stock in such corporation to thf 
amount he had paid in. When the deed was given by Sniper to the 
Kirchner Brewing Company, the property was subject to the lien of 
the said mortgage, and Sniper was liable on his bond ; but the corpo- 
ration, the grantee, did not in its deed assume the payment of such 
bond and mortgage or either of them or of such debt. The corpora- 
tion passed no resolutions then, or at any subséquent time, assuming 
or agreeing to assume or pay such bond or mortgage or the debt se- 
cured thereby, The Kirchner Brewing Company never in writing as- 
sumed or agreed to pay such bond or mortgage or the debt secured 
thereby. 

Mr. Sniper testifies that, when he purchased the property and took 
the deed and paid in the money to the vendor, he was acting for him- 
self alone individually; that the formation of a corporation was con- 
templated; that it was the understanding and agreement, when the 
money was paid in by those who contributed to the fund mentioned, 
$20,000, that they were to receive stock in the corporation when form- 
ed. There was no agreement, so far as appears, that there was to 
be any joint ownership in this property, or that this or any spécifie 
property was to be purchased. The following is an extract from Mr. 
Sniper's testimony : 

By counsel for the claimants: "Q. Is it not a fact that at the time of the 
purchase of this property and the delivery of the mortgage in question you 
were acting as the représentative of yourself and the other incorporators ot 
the Kirchner Company? A. Only for myself when I flrst took the action. Q. 
At the time you purchased and paid the cash? A. At that time It was al' 
settled, yes. Q. You were acting as the représentative of ail the Incorporators 'J 
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A. I was actlng as représentative for myself. Q. At the tlme of the payment 
of the priée? A. At that tlme I was buylng the property for myself, but I 
had arrangecl to form a company. Q. You, In acquiring this property, paid 
for it wlth a bond and mortgage and the cash of yourself and the otlier in- 
corporators of the company? A. Yes. Q. And at that tlme you were acting 
for yourself and the other incorporators? A. When I purchased It, I aeted for 
myself alone. Q. I am speaklng of the tlme thls (money) was pald over and 
the deed dellvered. A. No sir; I was acting for myself at that tlme. Q. 
How Is it that the other Incorporators contrlbuted a portion of thelr money 
If you were net acting for them? A. They had subscrlbed for stock for a com- 
pany to be formed and had pald their money In. Q. So It was the company's 
money, then, this $20,000? The Kirchner Brewlng Company's money wlth 
your own ? A. No, it did not get to the company yet. Q. They had subscribed 
and pald thelr money? A. ïes. Q. Money of the Kirchner Brewlng Company 
to be organized? A. Yes. Q. And it was that money that purchased the prop- 
erty? A. Yes." 

[1] When the property was deeded over to the corporation there- 
after, it knew of the mortgage, but each incorporator received his 
stock certificate, and hence had no interest in this real estate except 
such as the ownership of a stock certificate in the corporation would 
give. When the corporation, Kirchner Brewing Company, accepted 
the deed, it, of course, expected to keep the property and pay off 
the mortgage, and such action on its part would hâve extinguished the 
liability of Mr. Sniper on the bond ; but there was no assumption of 
the payment of the bond or mortgage or of the debt represented there- 
by. It has been steadily held that the mère purchase of real estate 
subject to a mortgage given to secure the payment of a bond, or of a 
debt, does not make such purchaser personally liable for the bond or 
debt. Such purchase of the real estate créâtes no personal liability 
except â liability for purchase money to the vendor. The corporation 
mentioned could not contract prier to its organization and incorpora- 
tion. Thereafter it could not become liable for the indebtedness of the 
original purchaser on the bond unless it thereafter in some way as- 
5umed the debt. 

Subséquent to ail this, the Amsdell-Kirchner Brewing Company, a 
corporation, the now bankrupt, was formed and incorporated, and there 
was a consolidation of the two corporations. Assuming that the now 
bankrupt corporation took over ail the property and the debts and 
obligations of the Kirchner Brewing Company, how did it become lia- 
ble for the debt secured by such bond and mortgage? 

Later a suit upon the said bond and a foreclosure of the said mort- 
gage was commenced and prosecuted by the then owner of the bond 
and mortgage against the said Amsdell-Kirchner Brewing Company 
and others, but no money judgment or judgment for deficiency was 
asked against such company. There is no évidence of any such judg- 
ment or decree. However, a judgment for $11,737.13 deficiency was 
obtained in that suit against Sniper. It may be well to state that prior 
to such foreclosure the bond and mortgage became the property of 
Thomas Hurst, as committee of one George M. Lockwood. who com- 
menced such foreclosure. A Mr. Anglin was an officer of the bank- 
i-upt, and at his request Ada Frederick and I/ona F. Crounse, who 
then owned a second mortgage on this property, became the owners 
of the bond and mortgage then in process of foreclosure and given 
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by Sniper as above stated. After such purchase by Ada Frederick and 
Lona F. Crounse, the foreclosure proceedings were held in abeyance 
for some considérable time, and the now bankrupt corporation paid 
to them the interest on such bond and mortgage. There is no évi- 
dence that the now bankrupt corporation ever assumed or agreed to 
pay such indebtedness represented by such bond, or the bond, or to 
become liable for any deficiency arising on sucli foreclosure proceed- 
ings unless the facts already stated constitute such assumption. 
Mr. Loucks, who represents Frederick and Crounse, testifies: 

That at the tlme they purchased the bond and mortgage, or shortly before, 
Mr. Anglln, who had been an officer of the coinpany, told him Mr. Hurst had 
threatened the foreclosure of the mortgage. That "Klrchner Brewlng Com- 
pany at the tlme of the transfer or the consolidation (of the corporation) had 
agreed to assume that mortgage ; that that was part of the considération of the 
consolidation, and at différent times, about a year and a half ago, I should 
say it was, he told me that they were prodding him on that mortgage and 
threatenlng foreclosure, and asked if our clients, Mrs. Crounse and Miss 
Frederick, would not take iip the mortgage, that it was a flrst mortgage and 
was absolutely good. Miss Frederick and Mrs. Crounse at that time holding a 
second mortgage on the same property, and the flrst mortgage belng a $20,000 
mortgage, and the amount of the second mortgage being then $12,000 with 
aecrued Interest, and 1 told him that I would see Miss Fredericli and Mrs. 
Crounse about it. Finally, Mr. Hurst, as the committee holding the mortgage, 
began a foreclosure action, and then Mr. Anglln came to me and asked if we 
would not take this over, that the Amsdell-Kirchner Company had assumed 
the payment of the mortgage, and that the Klrchner Brewing Company had 
promlsed the payment of It at the time it was delivered to Gustavus Sniper, the 
original mortgagor, who was, as I am informed, the principal stockholder of 
the Klrchner Brewing Company before the consolidation." 

Assuming that Anglin made thèse représentations to Mr. Loucks, 
although he dénies such représentations, there is no évidence that he 
had authority to make them or bind the nov^r bankrupt corporation. He 
also testified: 

"Mr. Sniper told me, at the time he sold the property, or the property was 
transferred by him to the Klrchner Brewing Company, that the Klrchner 
Brewing Company would agrée to assume the obligation on the bond and 
mortgage." 

Mr. Anglin says he had no definite conversation with Mr. Loucks, 
but that he "assumed" the corporation was liable on the bond and 
mortgage. 

"I don't know if we were or not. I assumed we were. I never made any 
definite promises In regard to the matter, nor did I ever briug it up before 
the board of directors." 

There is no évidence that the question of assuming the payment of 
this bond and mortgage, or of the debt represented thereby, was ever 
brought to the attention of the directors of either corporation or to 
the attention of the managing officers of either. 

[2] The claim, so far as material, is as follows: 

"That the sald Amsdell-Kirchner Brewing Company, the person against 
whom a pétition for adjudication of bankruptcy bas been flled, was at and 
before the flliug of said pétition, and still is, justly and truly, indebted to this 
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déponent (meanlng the clalmants) In the sum of $11,737.13 ; that the considér- 
ation of said debt is as follows: Deflciency of judgment in mortgage against 
î)roperty of the défendant taken over from former mortgage by the claim- 
ant herein at the request of said bankrupt and on its promise to pay the same 
with interest." 

Strictly speaking, this is not a claim based on any original liability 
of the Kirchner Brewing Company growing out of the purchase of 
the property by Sniper or any assumption of the debt by that Com- 
pany, or any assumption of that debt by the Amsdell-Kirchner Brew- 
ing Company on the consoHdation, but one based on an alleged prom- 
ise of tlie now bankrupt Company to pay the deficiency arising on a 
foreclosure of the mortgage in considération that the claimants, Lona 
F. Crounse and Ada Frederick, would purchase, take, and hold the 
said bond and mortgage. It is not a claim for damages for false or 
untrue représentations. But from either standpoint I do not see how 
the claim can be sustained. It was not within the province or power 
of Anglin to assume in behalf of the corporation the payment of the 
debt, or any part of it, or of the deficiency if one arose, and, more- 
over, such an agreement on his part is not established by sufficient 
évidence. The évidence will not sustain a finding that either corpora- 
tion ever assumed or agreed to pay the debt or any part of it, or any 
deficiency, if one arose, or that either corporation became liable be- 
cause of its purchase of the property with this mortgage thereon out- 
standing and unpaid. 

[3] The claimants' counsel asserts in his brief that they were not 
allowed to show that at the time of the consolidation the now bank- 
rupt corporation assumed the payment of the bond and mortgage. The 
record and return does not sustain this contention. The claimants' 
counsel asked: 

"Was it stated by Mr. Sniper to you, and to the other stoekholders, or direc- 
tors, that this property (that of Kirchner Brewing Company) would be tumed 
over on the assumption by the AmsdelI-Klrchner Company of the bond and 
mortgage, or liability under it? • • * I ask If it was stated at that time." 

This was objected to, and the référée sustained the objection, say- 
ing, "Uniess it can be made to appear that that statement took the 
form of writing." The attorney for the claimants then pursued his 
inquiry as to writings, and then asked this question and received this 
answer without objection: 

"Q. Was there anything said then, or at any other time, about the assump- 
tion of the bond and mortgage glven by Mr. Sniper? A. No, the question 
never came up." 

But suppose the now bankrupt corporation at the time of the con- 
solidation had agreed orally with the Kirchner Brewing Company to 
assume the payment of the bond (the debt of Sniper), and mortgage, 
how could the oral agreement inure to the benefit of thèse claimants 
or sustain their claim as made and presented? A mère promise nf 
one person to pay the debt of a third person does not necessarily 
i.nure to the benefit of the promisee of such third person. There was 
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no liability to Sniper or to thèse claimants on the part of the Kirchner 
Brewing Company, and it is not claimed that Sniper or the then holder 
of the bond and mortgage was a party to such agreement if made. 
Sniper owed the amount of the bond and the debt represented thereby 
to the holder thereof. The Kirchner-Brewing Company had not as- 
sumed it or agreed to pay it, and I do not see that the then holders 
of it or their assignées can avail themselves of any mère verbal prom- 
ise made by the Amsdell-Kirchner Brewing Company made to the 
Kirchner Brewing Company to pay that debt. If the consolldated 
corporation then received property from the Kirchner Brewing Com- 
pany, and so became indebted to it therefor, and the Kirchner Brew- 
ing Company was then obligated to the holder of the bond and mort- 
gage, that is, was liable to such holder for the amount thereof, or 
for any part thereof, and in considération of such transfer of prop- 
erty to it the Consolidated corporation, now the bankrupt, promised to 
pay the obligation owing by such promisee, Kirchner Brewing Com- 
pany, or the debt for which it was liable, it was an original undertak- 
ing, and no writing was necessary, and perhaps the holder of the bond 
and mortgage could avail itself of such promise. See Davis v. Patrick, 
141 U. S. 479, 487, 488, 12 Sup. Ct. 58, 35 L. Ed. 826; Emerson v. 
Slater, 22 How. (U. S.) 28, 37, 38, 43, 44, 16 L. Ed. 360; Mallory 
V. Gillitt, 21 N. Y. 412, 423, 433; Justice v. Tallman, 86 Pa. 147; 
Fosha V. O'Donnell, 120 Wis. 336, 97 N. W. 924; Mine & Smelter 
Supply Co. V. Stockgrowers' Bank, 173 Fed. 859, 862, 863, 98 C. C. 
A. 229. 

The difficulty is that, unless the Kirchner Brewing Company was lia- 
ble, it had no interest in the payment of the debt ; and, secondly, the 
agreement of the now bankrupt to pay such debt is not established by 
évidence. Such an agreement cannot be established by proving the 
oral statements made by Anglin and Sniper. But, even if it could be, 
their statements as sworn to do not come up to the mark of proving 
such an agreement by the corporation. 

[4] It is urged that the deficiency judgment arose in part, if not 
mainly, by reason of the accrual of water rents while the property 
was in the possession of and used by the now bankrupt. There is 
equity in this contention, but the trouble is a daim was not presented 
based on such facts, and no such claim was litigated even indirectly, 
and there was no request to amend. If the now bankrupt corpora- 
tion incurred indebtedness for water rents and was liable therefor, 
I do not see why it is not still liable. If claimants should purchase 
such claim, it could présent it in this court. But I find no évidence in 
the record bearing on this question. 

I think the order of the référée must be affirmed, and it is so or- 
dered. 

240 F.— 32 
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DANIEL et al. v. A CARGO OF LUMBER. 

In re ST. PAUL FIEE & MARINE INS. CO. 

(District Court, S. D. Alabama, S. D. February 22, 1917.) 

No. 1624. 

SALVASE <g=9ll — RiGHT TO COMPENSATION — INCIDENTAL SaLVING OF CABGO. 

Llbelants, under a contract with the ovvner of a lumber laden schooner, 
whlch had been turned over aud sunk In a storm and was lying upside 
down on the bottoin, righted the vessel and raised her, together with 
such of the lumber as was below the deek or was still fastened upon the 
deck, whlch was saved to the Insurer, to whlch It had been surrendered. 
Held, that the savlng of the cargo was a salvage service, for whlch llbel- 
ants were entltled to compensation, but as a service of a low order, slnce 
it was Incidental to the salvlng of the vessel. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. § 21.] 

In Admiralty. Suit by F. M. Daniel and F. B. Annan agaînst a 
cargo of lumber; the St. Paul Fire & Marine Insurance Company, 
claimant. Decree for libelants. 

H. T. Pegues, of Mobile, Ala., for libelants. 
Rickarby & Austill, of Mobile, Ala., for claimant. 

ERVIN, District Judge. This is a libel filéd claiming salvage of a 
lot of lumber formerly loaded on the schooner Emma S. Lord, of 
Bangor, Me. The great bulk of this lumber was loaded in the schooner 
under her decks, and a portion of the lumber was loaded above decks 
and fastened down, as is customarily done. It appears that the schoon- 
er loaded in Mobile and started out, when the storm of July S, 1916, 
caught her in the lower bar and blew her out of the anchorage, blow- 
ing her masts ofï and turning her over in about 13 feet of water. 

The cargo of lumber has been turned over to the Insurance com- 
pany by the shipper and is now claimed by the St. Paul Fire & Marine 
Insurance Company. The vessel was lying upside down, with her 
decks resting upon the muddy bottom, when a contract was made be- 
tween libelants and J. M. Scott, the owner of the vessel, under the 
terms of which the libelants agreed — 

"to proceed Immedlately to work upon said schooner where she now lies, to 
turn same over and get her afloat, and to save ail of her appartenances and 
equlpment that can be practlcably saved, and dellver sald schooner, with 
the salved appartenances, righted at some dry dock in the city of Mobile, Ala. 
Second parties further agrée that, if said vessel can be pumped out after 
belng righted by maklng temporary repairs at a cost not exceeding $50, they 
will do so; but if said schooner cannot be pumped out without Incurring 
expenses above said amount, first party wlll accept her In Mobile fuU of 
water. * * * It Is understood that the parties of the second part shall 
not be held responslble for such damage as may occur to said schooner In the 
eonduct of salvage opérations, but are to be paid the agreed sum of $3,500 
upon delivery of sald schooner in Mobile in her présent condition, reasonable 
and necessary damage incurred in salvlng excepted, but shall be entltled to 
no compensation unless such delivery is made; it belng understood that this 
Is a salvage contract, contingent on success." 

<S=3For other cases see same topLc & KBY-NUMBER In ail Key-Numbered Dlgest» & Indexes 
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The proof further showed that there had been a previous contract be- 
tween J. M. Scott and one Roberts under the terms of which Roberts 
agreed to float the vessel for an agreed compensation, and that Roberts 
after entering upon the performance of his contract abandoned the 
same without floating the vessel. That Daniel, one of the libelants, 
was employed as a diver by Roberts and made an examination of the 
vessel for Roberts, going ail around her and examining her condition 
under the water, and was présent when Roberts pumped air into the 
vessel to see if she could be raised to some extent thereby, and that 
she was raised some six or eight inches while he was présent. Rob- 
erts' theory was that he could raise the vessel by pumping air into her 
and so float her out to deeper water where she could be tumed over. 
Later on, when Daniel was not présent, Roberts undertook to raise 
the vessel in this manner and failed and then abandoned his contract. 
Thereafter Daniel and Annan entered into the contract above referred 
to with Scott. 

It was shown that both Daniel and Annan knew before entering into 
the contract that the vessel had been lumber laden. It was further 
shown that Daniel, when examining the vessel as a diver, ascertained 
that much of the lumber with which she had been laden was lying on 
the bottom near the vessel, and some of the lumber was partially un- 
der the vessel as she lay upon the bottom. It was further shown that 
libelants dredged a hole alongside of the vessel and tried to turn her 
over into this hole which had been so dredged. Upon the first and 
second attempts the tackle employed by libelants broke. It was claim- 
ed by libelants that the increased weight of the vessel by reason of 
the cargo of lumber in her was what caused the breakage of their 
tackle and that such tackle would hâve turned the vessel over, had she 
not been loaded. Upon the third attempt, the vessel was turned over 
into the hole and then pumped out and towed to the city of Mobile 
and delivered to Scott. It was further shown that, when the vessel 
was turned over, a part of the deck load was still fastened upon her 
deck, and this, together with the load stored under decks, was broughl 
to Mobile and is the cargo now libeled for salvage. 

Both libelants and L. A. Scott, who made the contract for and in 
the name of J. M. Scott, testified that the cargo was never mentioned 
specifically during thèse negotiations. It was testified by one of the 
libelants that, after the vessel had been righted, he asked J. M. Scott 
what should be donc with the lumber on board, and that J. M. Scott 
replied that he was not concerned with the cargo, but only with the 
vessel, and so far as he was concerned they might as well throw it 
overboard. This testimony was denied by J. M. Scott, who swore 
that this matter was never mentioned to him or by him. The only 
other conflict in the testimony is where both L. A. and J. M. Scott 
testify to inquiries made by them of Daniel as to the condition of the 
vessel before she was turned over, they claiming that they asked Daniel 
whether the cargo of lumber had swollen sufficiently to spring or 
break the vessel, and Daniel stated that this had not happened. Daniel 
dénies thèse conversations. Thèse are the only two conflicts in the tes- 
timony. 
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The proof showed that the cargo had been surrendered to the însur- 
ance company, who accepted and paid for the loss, and that this Com- 
pany sold the lumber to the Moraques Lumber Company, after it had 
been unloaded, for $2,000, and that the cost of unloading and stacking 
the lumber upon the wharf, together with the storage on the same was 
$460, so that the net proceeds of the lumber amounted to $1,540. It 
was further shown that the insurance company had paid to J. M. Scott 
their pro rata of the cost of saving the vessel, but that the libelants 
were not aware of this fact. 

It is claimed in this case that no recovery can be had because it is 
claimed the vessel was raised in her home port. The Emma S. Lord 
seems to hâve been from Bangor, Me. ; but, regardless of this fact, I 
think the service was a salvage service. It is further claimed that there 
can be no recovery in this case because the cargo was inside of and 
fastened on the deck of the vessel, and that the saving of it was done 
under a contract which obligated the salvors to save the vessel for a 
given considération, and that the vessel could not hâve been saved 
without saving the cargo, and this présents to my mind the only real 
question in the case. 

I hâve examined it with some care, and I hâve not found any case 
of exactly the same character. It is undoubtedly true that most of the 
cargo was loaded in the vessel, and the remainder on deck was saved 
because it was fastened to the decks and was brought up when the 
vessel was turned over. Therefore the cargo must hâve been saved or 
thrown out at some expense and labor to Sie salvors. The saving of 
the cargo cost them absolutely nothing, and imder the terms of the 
contract with Scott, the owner of the vessel, they were to get nothing 
for saving the vessel unless he saved her, and he could not save the 
vessel without also saving the cargo. The question therefore arises, 
vvhether the cargo saved with the vessel under thèse conditions can be 
made to pay salvage, when it was saved with the vessel and without 
any spécial independent effort on the part of the salvors. 

In the case of The Camanche, 75 U. S. (8 Wall.) 448, 19 L. Ed. 
397, I find that the cargo and boat had been turned over to the insur- 
ance companies upon its sinking at the wharf, and a contract was made 
with the insurance companies to save the cargo, and that the cargo 
was saved as contracted for. It appears that the cargo was valued at 
about $400,000, and that the insurance covered $34,000, so the owner 
held a proportion of $60,000, as against the $400,000 valuation. The 
salvors, having salved the whole cargo and being paid by the insur- 
ance companies, filed a libel against the owner to require him to pay 
for the saving of his proportion of the cargo. The case was litigated, 
and the Suprême Court held that the owner should pay for saving his 
proportion of the cargo. It was certain that the cargo could not hâve 
been saved under the terms of the contract, without saving the propor- 
tionate interest of the owner in such cargo, and hence the proposition 
in that case and in this one seems to me in principle to be the same. 

Looking at the matter from a practical point of view, I cannot see 
any reason why a cargo should not pay when it has been saved, and 
it lias no concern with the question of whether the salvors had been 
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paid for saving the boat. The question hère is : Did the libelants save 
the cargo, and it is no answer to say that they saved the cargo while 
saving the boat, and hâve been paid for saving the boat. I am there- 
fore of the opinion that libelants should recover. I find, however, that 
the service rendered was of a very low order, there being no particu- 
lar risk assumed by the salvors, and I am further influenced to fix the 
amount at a low figure by reason of the fact that no effort was made 
to save any part of the cargo, except that which was fastened to the 
vessel, and necessarily brought up with the vessel when she was turned 
over ; the remainder of the cargo being lef t on the bottom of the bay, 
without any effort being made to save the same. 

I therefore fax the amount to which libelants are entitled at $150, 
for which a decree will be éntered. 



UNITED STATES v. KLAUDEU. 
(District Court, X. D. New York. March 31, 1917.) 

L PoST Office ®=»31 — OFii^NSEs — Nonmailable Matter. 

Cr. Code (Act Mardi 4. 1909, c. 321, 35 Stat. 1129) § 211, as amended by 
Act March 4, 1911, o. 241. § 2. .S6 Stat. 1339 (Conip. St. 1913. § 10381), de- 
claring that every obscène, lewd, or lasclvioiis, and every fllthy booU, 
pamphlet, picture, paper, letter, writlng, print, or other publication of an 
indécent eharacter shall be nonmailable, and whoever shall knovvingly 
deposit or cause to be deposited for mailing or delivery anything declared 
to be nonmailable shall be punished, written matter which Is merely abu- 
sive, scandalous, scurrilous. iniproper, vulgar, or even libelous. does not 
fall within the prohibition of the statute ; but. if the language used nïust 
hâve or may hâve an immoral effect upon those into whose hands It may 
corne, it is within the statute. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 50, 52.] 

2. Post Office <S=>31 — Offenses — Nonmailable JIatter. 

For matter to be nonmailable it is not essential that the entlre contents 
of the writing fall within the statute. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52.] 

3. PosT Office <g=>50 — Offenses — Nonmailable Matteb. 

A paper charging priests with many and varied sexual Immoralities, 
which described the am'orous exploits of one priest, cannot as a matter of 
law be ?ield to fall without the statute so as to be mailable ; the paper by 
its descriptions tending to provoke libidinous thoughts In the reader, this 
being so, the purpose of the article was merely to attack the eharacter of 
the priests. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 87-89.] 

4. Indictment and Information <S=3l50 — Demukbee — Question Consideked. 

On demurrer to an indictment charging défendant with sending through 
the mails nonmailable matter, the court can only décide whether the 
matter is so clearly innocent that the question should not be submitted to 
the jury. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 497.] 

At L,aw. Alexander L. A. Klauder was indicted for violating Cr. 
Code, § 211, as amended by Act March 4, 1911, § 2 (Comp. St. 1913, 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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§ 10381), în sending through the mails nonniailable matter. On de- 
murrer to the indictment. Demurrer overruled. 

Demurrer to indictment charging that the défendant deposited in 
the mails of the United States knowingly for mailing a certain printed 
paper or publication alleged to be obscène and lewd. The défendant 
demurs on the ground the articles contained in such printed paper or 
pubhcation alleged to hâve been sent through the mails and filed with 
and as a part of the indictment are not obscène or lewd and fails to 
show the commission of the crime charged, or any crime. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
R. M. Moore, of New York City, for défendant. 

RAY, District Judge. The paper in question of which the défend- 
ant was editor and manager was quite extensively circulated through 
the mails by the défendant, and same is clearly scandalous and libelous 
and unfit for circulation or to be read in any family. It is an attack 
upon certain bishops and fathers of the church and an attorney of 
this court also. The question is whether or not any part of the article, 
which seems to be a continuous ' statement, attacking first one and 
then another by name and repeatedly charging illegitimate sexual acts 
and immorality, is within section 211 of tiie Criminal Code as amended 
by the Act of March 4, 1911, c. 241, § 2 (Comp. St. 1913, § 10381), 
and which déclares that: 

"Every obscène, lewd, or lascivlous, and every fllthy bock, pamphlet, plc- 
ture, paper, letter, wrlting, print, or otlier publication of an Indécent character 
• * * is hereby deelared to be nonmïillable matter and shall not be con- 
veyed in the mails or delivered from any post office, or by any letter carrier. 
Whoever shall knowingly deposit, or cause to be deposited for mailing or de- 
livery, anything declared by this section to be nonmailable • • * ghall 
be fined," etc. 

[1] It has been repeatedly held that written letters or printed or 
written matter which are merely abusive, scandalous, scurrilous, im- 
proper, intemperate, unjustifiable, offensive, vulgar, or highly repre- 
hensible, or even libelous, are not within the prohibition of this stat- 
ute. See Swearingen v. U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 
L,. Ed. 765; U. S. v. O'Donnell (C. C.) 165 Fed. 218; People v. East- 
man, 188 N. Y. 478, 81 N. E. 459, 11 Ann. Cas. 302. 

If the language used must hâve or may hâve an immoral effect, in 
a sensé relating to sexual impurity, upon those into whose hands it 
may come, it was held in U. S. v. Benedict (C. C.) 165 Fed. 221, that 
the paper is within the statute. In Burton v. U. S., 142 Fed. 57, 73 
C. C. A. 243, it was held that, where the acts described and the ideas 
conveyed in a book were calculated to déprave the morals of the reader 
by exciting sensual desires and libidinous thoughts, the book was ob- 
scène. In U. S. V. Musgrave (D. C.) 160 Fed. 700, it was held it is 
suiîfîcient, if the reading would in the opinion of reasonable persons 
tend to déprave or corrupt the morals of reasonable persons, and 
would suggest to the minds of either sex thoughts of an impure or 
libidinous character. 
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[2] It is not essential that the entire contents of the paper be with- 
in the statute. Demolli v. U. S., 144 Fed. 363, 75 C. C. A. 365, 6 L. 
R. A. (N. S.) 424, 7 Ann. Cas. 121 ; U. S. v. Harman (D. C.) 38 
Fed. 827. 

[3] Omitting names and places, it may be well to quote some of the 
language found in the printed paper sent eut through the mails by 
the défendant: 

"Now is a well known dyed-in-the-wool crlmlnal priest * * • 

Then he Is chargecl also with the séduction of a young girl. * * * He lias 
been free to drinlc, to râpe and to rob at his heart's content with the odds of 
being siinply transferred to another charge in substitution of some sick or ab- 
sent pastor. * * * At where he substituted for a wliile, he assaiilt- 

ed a young married woman, annoyed her with his fréquent vlsits and lécher- 
ons attentions and was constantly trylng to flx dates with her. At he 

annoyed another married wonïan as well as her daughters, ail handsome young 
women, until the father ordered hlm from the house. * * » He finally left 
there with his old réputation of leavlng a helpless pregnant girl behind hlm." 

Again : 

"But at the same time to flnd a place for , the criminal priest of , 

who was thrown out of the house of a married woman by her aggrieved hus- 
l)and, has assaulted another woman in the confessional. * * * He bas the 
réputation in the village of being a monster of unnatural and nnmentionoble 
vices. The worst stories of his solicitation and assaults upon young men are 
told in his commuuity. With thls man young boys are not considered safe. 
* * * His house Is famous for its nocturnal orgies where a Company of 
young men and boys are accustomed to smoke, drink and play cards with the 
zealous pastor. His bed associations are the vile talk of the shops and stores." 

Again : 

"Two brilliant and popular men, yet with a réputation of common rakes and 

del)auchees. If has his mistresses, and his nocturnal visits in 

are well known and scored by the eitizens of that city, the exploits of 

go his master even one better. Transferred from to as an abso- 

lute necessity on account of his scandalous associations with the opposite sex ; 
his well-known vlsits to the tenderloin, where the most obscène talk foUows 

his orgies there; his life at is again assailed on account of the female 

c-onïpany he keeps there in his very rectory against the statutes of the diocèse 
and the plain demands of eeclesiastical discipline and proprlety. And now 
he takes the same young woman, who has been the occasion of so much talk, 

with him to and the history of his irregular and erratic exploits foUow 

him from parish to parish. The mother of this young woman Is heart-broken 

over intiuiacy with her daughter and pleaded in vain with her not to 

accom^jany him to . * * * He hlmself gave away the criminal alli- 
ance of his immédiate predecessor with a married woman to be accused hlm- 
self of a similar scandai. He knows that adultery, raiie, abortion and even 
murder are laid to the door of his rectory. * * * A local druggist has 
since confessed that he had sold more drugs for the prévention of childbirth 
to that priest than to any other customer." 

And again : 

"On another occasion he pald a visit to a sumirfer resort up In the 



mountains. It happened in this way: One evening a woman, unattended, 
called at the hôtel. She claimed that her husband was a traveling man and 
would be along the next day. The next day, sure enough, the would-be hus- 
band and traveling man arrlved. But the clerk whispered to the proprietor 
that the man was neither a married man nor a traveliug man. 'Why,' said he, 

that is Father of . I live in the same village and know hlm 

well.' The foUowing day whea came to pay his bill he was told that 
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ît would be $15.00. M made eyes and protested against the exorbitant 

charge. But the proprietor infonned him of the kind of place he kept and 
that those who ubused It would hâve to pay a fine or be exposed. Wben the 

woman came along she was also soaked to the tune of $15.00. M pald 

the .$30.00 without further protest and was glad to get away wlth the feeling 
of a korkscrew pulling at hls gizzard and wlth the hope that the luekless ex- 
ploit would never get any further. * * • A hackman of tells the 

taie how M came to hlm one evenlng with two young prlests and told 

liim to give the poor young fellows a good tim'e. How he was directed to 
the house of some young girls whom the prlests took to a halfway house and 
spent the rest of the night with them there." 

Again : 

"Hls continuai noctumal absence and late morning retums were llnble to- 
make the Impression that the poor man (referring to a father of the church) 
was out day and nlght looklng after the sick and the care of soûls. But later 
(levelopments in the study of his career explaln thls mystery of hls noctumal 
actlvitles and of his lirai) and exhausted condition followlng hls noctumal 
avocations." 

Thèse are some of the many statements. It seems to me clear that, 
while thèse statements printed in the paper referred to and circulated 
through the mails are of a nature to create a feeling of disgust with- 
some, they are at the same time clearly calculated and worded by their 
fréquent référence to illicit sexual intercourse to fix the mind and' 
thought of very many of the readers on such matters and excite sexual 
thoughts and desires. If some of thèse statements are not obscène 
and lewd and of an indécent character, it is difficult to imagine or 
describe what would be. True, vile and nasty words are not used; 
but the offense condemned by the statute is, not the use of nasty or 
filthy words or expressions, but the use of obscène and lewd or lascivi- 
ous words and phrases. 

One paragraph above quoted after referring to the "continuai noc- 
tumal absence and late morning returns" of the priest referred to, 
and stating that this might give rise to the thought that he was out 
looking after the spiritual welfare of some of his parishioners, plainly 
négatives that such was the purpose of such nightly absences and as 
plainly indicates and charges that such noctumal absences were for 
the purpose of illicit sexual intercourse and that the person referred 
to had indulged therein. If this is not lewd and obscène, what is? 
Was it necessary that the printed article go more into détail ? 

In U. S. V. Clark (D. C.) 38 Fed. 732, a "lewd book, pamphlet, or 
paper" is defined as one which describes dissolute, unchaste acts, the 
reading whereof by reason of its contents is calculated to excite lust- 
f ul and sexual desires in those whose minds are open to such influences. 
See, also, Burton v. U. S., 142 Fed. 57, 63, 73 C. C. A. 243. The de- 
scription of the yisit of the woman to the hôtel undèr false prêteuses, 
of the coming of the priest under an assumed name, the exorbitant 
charge made by the proprietor because of the purpose of the over- 
night visit of the two plainly indicated and suggested, and the reluctant 
payment of such charge by the man concernée!, suggest to those whose 
minds are that way at ail inclined the feasibiHty of such transactions 
and suggest and necessarily awaken libidinous thoughts and sexuaî 
desires. The minds of ail readers are fixed on that subject for the 
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time being. Reading such articles does not improve or benefït any 
one, and with very many the effect is seriously harmful. It seems 
to me unnecessary to comment on the other quotations. The most of 
the printed matter in the paper complained of is quite différent from 
that found set out in full in People v. Eastman, 188 N. Y. 478, at 
pages 482, 484, 81 N. E. 459, 11 Ann. Cas. 302. 

In Tyomies Pub. Co. et al. v. U. S., 211 Fed. 385, 390, 128 C, C. 
A. 47, 52, it is said : 

"The words 'obscène, lewd, and laseivions,' as used in the statute, signify 
that fonn of immorality which has relation to sexual impurity" — elting Swear- 
Ingen v. U. S., 161 TJ. S. 446, 16 «up. Ct. 562, 40 L. Ed. 765: U. S. v. O'Donnell 
(C. C.) 165 Fed. 218; U. S. v. Benedict (C. C.) 165 Fed. 221; Konda v. U. S., 
166 Fed. 91, 92 C. C. A. 75, 22 L. R. A. (N. S.) 304. 

The quotation from the paper set out as a part of the indictment in 
this case repeatedly refers to and plainly describes and charges illegiti- 
mate sexual acts and intercourse. In truth, from the beginning to 
the ending of the paper the mind of the reader is kept upon that sub- 
ject. The sexual indulgences of the priests referred to by name are 
made to stand out glaringly. See, also, MacFadden v. U. S., 165 Fed. 
51, 91 C. C. A. 89. 

I am unable to see that the paper referred to in the indictment and 
from which the quotations given are taken is not within the condem- 
nation of the statute. At least, the language quoted présents a ques- 
tion of fact for a jury. It is true that the purpose of the writer and 
mailer of the articles in this paper was to scandalize the persons men- 
tioned, and not to awaken sexual thoughts and desires ; but the stat- 
ute does not concern itself with motives. 

[4] On demurrer the court has only power to décide whether the 
book or paper or letter is so clearly innocent that a jury should not 
pass on it at ail. U. S. v. Kennerley (D. C.) 209 Fed. 119. That can- 
not be said in this case. 

The demurrer is overruled. 



UNITED STATES & MBXICAN TRUST CO. et al. v. KANSAS CITY, M. & 

O. RY. CO. et al. 

(District Court, D. Kansas, First Division. February 21, 1917.) 

No. 1262. 

l. Railroads <S=194(6) — Foreclosure Sale — Liabiutt of Puechaser — 
Claims against Receiver. 

A State Corporation Commission had made an order reducing certain 
rates, from wliicli a railroad appealed, giving bond to repay to the suip- 
pers the excess of the old rates over the new collected pending the appeal 
if the order should be sustained. Shortly thereafter a receiver was ap- 
pointed for tbe railroad, and he collected the old rates from the shippers 
during liis opération of the road. When he took possession the amount of 
cash on hand was less than the amount then due for operating expenses. 
and there had t)een no net income received by the road slnce the appeal 
from the Commission's order was taken. The railroad property was sold 

@=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tmder a decree of foreclosure, one clause of which provlded that the 
property should be sold free and clear of any lien to seaire the payment of 
the outstandlng recelvers' certiflcates, whlch lien should be transferred to 
the money paid into court, but subject to a lien to secure the payment of 
any other indebtedness or llabillty Incurred by the recelvers In the 
opération of the rallway propertles. Another clause provlded that the 
purchaser should hold the property as fully and completely as the défend- 
ant had theretofore held it, and should be entitled to hâve the premises 
free and dlscharged from ail liens, clalms, and charges of the défendant 
rallway company and of ail persons claimlng under it. Thereafter the 
Commission's order was sustalned, and the commission Intervened in 
the receivershlp proceedlngs and asked to hâve the amounts collected In 
exeess of the new rates repald to it for the benefit of the shippers. Held, 
that under the terms of the decree the amount so collected by the receiver 
durlng the opération of the railroad, liabllity for which was conceded, 
should be chargea against the property in the hands of the purchaser, 
not against the purchase money. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. § 651.] 

;;, Receivees ®=>158(1) — Claims — Préférences oveb Bonds — Collection or 
Excessive Kates. 

The Commission was also entitled to a priority for the excessive 
amount collected by the railroads before the receiver was appointed, over 
the claims of the bondholders, notwithstanding the fact that there was 
no diversion thereof to the benefit of the bondholders, slnce it was a clalm 
incurred for the opération of the railroad during the perlod just prior to 
the receivershlp, and therefore entitled to a preferential equlty. 

[Ed. Note.— For other cases, see Recelvers, Cent. Dig. S§ 301, 302.] 

•',. Railkoads <@= 194(6) — Foeeclosukb Sale — tiiABiLiTY or Purchasebs. 

Since the payment of the exeess collected by the railroad before the 
appointment of the receiver was not speclally provlded for In the fore- 
closure decree and the property was not expressly burdened therewith, 
and since the payment thereof by the rallway company prlor to receiver- 
shlp would hâve decreased the cash which came into the hands of the 
recelvers and was employed In protecting the property, the amount thereof 
must be paid out of the proceeds of the sale not charged against the prop- 
erty in the hands of the purchaser. 
[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 651.] 

In Equity. Suit by the United States & Mexican Trust Company 
and others against the Kansas City, Mexico & Orient Railway Company 
and others, in which the Corporation Commission of Oklahoma in- 
tervened. On pétition by the intervener to hâve the amounts collect- 
ed by the railroad company before and after receivership in exeess of 
the rates fixed by the Commission repaid to it for the benefit of the 
shippers. Payment to Intervener ordered. 

Bail & Ryland, of Kansas City, Mo., for Corporation Commission 
of Oklahoma. 

John A. Eaton, Dudley W. Eaton, Hyden J. Eaton, Hafif, Meservey, 
German & Michaels, and Lathrop, Morrow, Fox & Moore, ail of Kan- 
sas City, Mo., for Kansas City, M. & O. R. Co. 

Krauthoflf, McClintock & Quant, of Kansas City, Mo., for individual 
bondholders. 

POLLOCK, District Judge. The facts are, before recelvers were ap- 
pointed for the défendant railway company in this suit, the Corpora- 

®=3For other cases see same topie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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tion Commission of the state of Oklahoma (hereinafter called "Inter- 
vener") had established by its orders certain rates of carriage for com- 
modities transported between points in that state by ail railway com- 
panies doing business in the state, including défendant company. De- 
fendant railway, being désirons of testing the validity of said orders 
in the Suprême Court of the state as by law authorizing the making of 
the same permitted, took and perfected an appeal from said orders of 
Intervener to the Suprême Court of the state, and in so doing gave su- 
persedeas bonds executed by itself as principal and the United States 
Fidelity & Guaranty Company as surety, conditioned, as f ollows : 

"Now, therefore, if the said tlie Kansas City, Mexico & Orient Railway Com- 
pany sliall refund to tlie Corporation Commission of the state of Oklahoma, for 
the parties entitled thereto, ail charges which said company m'ay coUect or 
receive, pending said appeal, in excess of those flxed or authorized by the final 
décision of the Suprême Court of the state of Oklahoma on appeal, and that 
if pending said appeal the said the Kansas City. Mexico & Orient Railway 
Company shall comply wlth the requlrements by said Commission and pre- 
scribed to be incorporated in this bond, which said requlrements are attached 
hereto as Exhihits A and B, then this obligation shall become null and void, 
otherwise to rem'ain in full force and effect." 

Thereafter said orders were finally in ail things adjudged and deter- 
mined by the Suprême Court of the state of Oklahoma to be valid and 
binding on défendant railway company, by reason whereof défendant 
company and its surety on its said supersedeas bonds became liable 
to pay the différence between the rates established in the orders of In- 
tervener and the rates charged and coUected shippers of commodities 
by the railway company during the pendency of said appeals. Mean- 
while, défendant railway company in this suit passed into hands of 
receivers, who continued to charge and collect the same rates of car- 
riage theretofore charged and coUected by défendant railway com- 
pany until the validity of said orders of Intervener were iinally adjudi- 
cated and determined in the Suprême Court of the state. The total 
of said excess rates of carriage so charged and coUected by défendant 
railway company prior to the date on which its property passed into the 
hands of receivers appointed in this suit is the sum of $3,683.74 ; and 
the aggregate amount of such excess rates charged and coUected by re- 
ceivers after the property of the railway company came into their 
hands, and before the validity of said orders were finally determined 
and adjudged in the Suprême Court of the state, is the sum of $4,980.- 
34. The intervention in this suit is for said amounts to be paid the In- 
tervener for the use and benefît of the shippers iUegally charged and 
held to pay the same in contravention of valid and binding orders of 
Intervener. 

On the hearing the United States Fidelity & Guaranty Company, 
not having paid as surety on the supersedeas bonds given, was dis- 
missed from this suit. 

The défenses made to the allowance of said demands and against 
orders for their payment are interposed by the Kansas City, Mexico & 
Orient Railroad Company, the purchaser of the property of défendant 
railway company at the f oreclosure sale made in pursuance of the 
decree of foreclosure entered in this suit, and on behalf of the mort- 
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gage bondholders of défendant raîlway company who are not particï- 
pating in the purchase of the property made under the decree of f ore- 
closure, but who took their pro rata share of the purchase price of the 
property sold. 

[ 1 ] In so far as the amount of the excess f reight rates charged and 
collected by the receivers of the road is concerned, there appears to be 
no serions contention but that the same must be refunded at the suit of 
Intervener. So much seems conceded. But the contention on this 
branch of the case arises over who shall be held to the payment of the 
same. Whether said amount shall be paid out of the purchase price of 
the property deposited in court awaiting distribution to the bondhold- 
ers, or by the purchasing company now in possession of the property. 
This contentionj of course, arises out of and must be determined by a 
construction of the foreclosure decree under which the rights of 
those contesting are fixed and determined. 

Turning now to said decree, it is seen the property sold thereunder 
was comprised in two lots designated as A and B. Lot A, comprising 
the great bulk of the property, was sold for the sum of $6,000,000. 
Lot B was sold for $L000. Paragraph 18 of the decree states the 
"manner, terms, and conditions" on which the property was sold. So 
much of said paragraph as pertains to the question hère presented 
reads, as follows: 

"The said property designated as lot A shall be sold free and elear of any 
liens or charges to secure the payment of the outstanding receivers' certlflcates 
and receivers' notes as aforesaid, such lien or charge being transferred to the 
money to be pald into court to pay ofC and discharge said certlflcates and said 
notes and Interest thereon as hereinafter provlded, but sub.1ect to a lien to 
secure the payment of any other Indebtedness, obligation or UablUty which 
shall hâve been duly and lawfuUy contracted or Incurred by the receivers in 
the opération of the railway propertles In thelr custody and control, and also 
snbject to the rights and clalms of the tnistees of the International Construc- 
tion Company of Delaware, the International Construction Company of Texas 
and the Union Construction Company of Delavrare. as set forth or referred to 
In the intervenlng pétitions of the trustées in bankruptcy of said companies 
on file In this case, In so far as they are prlor in right of ownershlp or lien, or 
superlor In equity, to the mortgage foreclosed herelù. Such rights and elaims 
of the said construction companies may be prosecuted, established, and enforc- 
ed In so far as they shall tinally be determined to be prlor in rIght of owner- 
shlp or lien, or superlor in equity, to the lien of the mortgage herein foreclosed 
on the said railway property to he hereunder sold, in the hands of the pur- 
chaser thereof at said sale or his successor or assigns." 

Again, paragraph 22 of the decree, in providing the form, condi- 
tion, and légal effect to be given the spécial master's deed, among other 
matters, provides as follows: 

"The purchaser or purchasers, or hls or thelr suceessors or asslgris, shall, 
after the dellvery of the premises and property purchased, hold, enjoy and pos- 
sess the same and an absolute Indefeaslble tltle thereto, together with ail the 
rights, privilèges, Immunltles and franchises thereto appertalning, as fuUy and 
completely as the défendant railway company has heretofore held, owned or 
enjoyed, or now bolds, owns and enjoys the same; and the purchaser or pur- 
chasers, or his or their suceessors or assigns, shall thereupon be entltled to 
hâve and to hold the said premises and property so purchased and conveyed 
free and discharged froriï ail the liens, daims and charges of the défendant 
railway company, and of ail persons clalmlng under it, except as In this decree 
expressly reserved." 
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However, as paragraph 18 above quoted expressly charged the prop- 
erty purchased under the decree with the lien of and with paymentof 
ail indebtedness, obligations and liabilities lawfully contracted or in- 
curred by the receivers in the opération of the property save such de- 
mands only as are excepted therefrom, it follows the purchaser took 
the property purchased under the decree burdened with the payment 
of the excess f reight charges received by the receivers in the opération 
of the property from shippers represented by Intervener, and that 
said amount is not payable eut of the purchase price, for such is the 
terms and intent of the decree. 

As to the demand of Intervener for the amount of excess freight 
charges coming into the hands of the railway company before receiver- 
ship, the purchasing company and the nondepositing bondholders make 
two contentions: First, jointly against Intervener, that said amount 
is not superior in equity to the rights of the mortgage bondholders, 
and hence is payable to Intervener neither out of any part of the pur- 
chase money noM^ in the hands of the court, nor should it be required 
to be paid by the purchaser as any part of the burden on it imposed 
by the decree; second, as between themselves the contention is, if 
said demand is entitled to priority in payment over and above the 
bonded debt which the property was primarily sold to satisfy, whether 
the purchaser shall be held to payment of the same under the terms of 
the decree of foreclosure or whether it shall in equity be paid out of 
the purchase price. 

[2] Coming now to a considération of the first contention, it is to 
be noted there was in this case no diversion of income of any kind 
or nature whatever by défendant railway company prior to receiver- 
ship, and this for the all-sufficient reason there was no net income 
received over and above the expenses of opération; hence no claim 
to priority of payment based on any such ground is tenable in this 
case. And had the surety company making the supersedeas bond with 
défendant railway company been compelled to pay the claim presented 
by Intervener, it would not hâve been entitled to a decree for prefer- 
ential payment (Martin Métal Mfg. Co. v. United States & Mex. Trust 
Co., 225 Fed. 961, 141 C. C. A. 85; United States Fidelity & Guaranty 

Co. V. United States and Mex. Trust Ço., 234 Fed. 238, C. C. 

A. ), unless such right to preferential* payment inheres in the very 

nature of the claim itself presented in this suit. That the right to 
preferential payment does inhere in the nature of the demand pre- 
sented by Intervener is the principal contention presented in its sup- 
port. The case relied upon to justify this contention is that of Love 
V. North American Co., 229 Fed. 103, 143 C. C. A. 379, which arises 
out of what is commonly called the Frisco receivership and involved 
freight charges arising out of the précise orders of Intervener as those 
above stated in this case. However, as against the conclusiveness of the 
above décision on the facts hère presented, it is urged, as shown by the 
opinion in the Frisco case, there came into the hands of the receivers 
on their appointment and qualification more than $600,000 in cash, and 
that company earned the year prior to receivership about $13,000,000, 
of which the excess rates there in dispute formed a part, whereas, in 
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this case, as has been stated, there were no net earnings of the rail- 
way Company over and above operating expansés, even including the 
excess freight rates charged and collected which are involved in this 
suit. Further, there came into the hands of the receivers in this mat- 
ter on their appointment and qualification only the sum of $12,300.21, 
ail of which sum was then due for operating expenses unpaid. Such 
différences in point of fact would afford ample ground to distinguish 
the Frisco controversy from that hère presented, were it not a read- 
ing of the opinion in the Frisco Case, 229 Fed. 103, 143 C. C. A. 379, 
discloses, while preferential payment was in that case decreed on the 
above-stated facts, among other things, which differentiates it from 
this case, yet the opinion in the Frisco Case goes much further, as the 
following language clearly shows : 

"(2) There Is another aspect In which petitloners' equity appears equally 
strong. The rallroad company got this money Into Its treasuiy by superseding 
rates that were flxed by authorlty of the state. When those rates were sus- 
tained, the carrier was bound to restore Its excessive exactions. This was a 
duty not only to the shlppers. It was a public duty owlng to the state whose 
orders had been superseded. It Is a duty which this court and the Supremfe 
Court hare always been serupulously careful to safeguard when superseding 
rates pending judlclal Inqulry as to thelr validlty. It is a duty which a court 
of equity, that has taken over the business of the public carrier by means of 
a receivershlp, ought to be equally careful to enforce. 

"(3) Petitloners' elalm also cornes wlthin the rule which nnderlles the right 
to a preferential payment, Freight rates are the lifeblood of a rallroad 
opération. It wUl not be contradlcted that, if there were no freight rates paid 
in the United States, not a wheel would turn on any road. What does the law 
say in regard to the allowanee of préférences? \Ve accept the law as estab- 
lished by the Suprenïe Court of the United States, and by this court, as fol- 
lows: The class of clalms which under the décisions of the Suprême Court may 
lawfuUy recelve an équitable préférence in payment ont of the Income or out 
of the corpus of the property of a mortgaged rallroad over the bondholders 
secured by a prior mortgage is ilmlted to claims Incurred for the currènt ex- 
penses of the ordlnary opération of the niortgaged property in the usual course 
of the business of the mortgagor. The test of the preferential equity of a 
claim is its considération. If its considération was a current expense of the 
ordlnary opération of the property of the mortgagor Incurred In the usual 
course of Its business, for labor, supplies, and llke things, nece.ssary for the 
opération of the rallroad, within a limlted tlme, usually not exceedlng six 
months anterlor to the appointment of the recelver, the claim may be prefer- 
red in payra'ent, otherwise It may not be. Illinois Trust & Savings Bank v. 
Etoud, 105 Fed. 123, 124, 129, 44» C. C. A. 389, 390, 395, 52 T.. R. A. 481; Eodger 
Ballast Car Co. r. Omaha, K. O. & E. R. Ce, 154 Fed. 629, 632, 83 0. 0. A. 403, 
406; Blalr v. R. K. Co. (C. C.) 23 Fed. 523; Whlteley v. Central Trust Oo., 76 
Fed. 74, 75, 77, 22 C. C. A. 67, 34 U R. A. 303; Gay v. Hudson Kl ver Electric 
Power Co. (O. C.) 182 Fed. 904, 907, 909; Penn. Steel Co. v. New York City R. 
Co. (0. C.) 165 Fed. 485; Farmers' Loan & Trust Co. v. Northern P. R. R. Co. 
(C. C.) 6S Fed. 36, 41, 42; Fordyce v. Omaha City & E. Ry. Co. (C. C.) 145 
Fed. 544, 556, 557 ; Chicago & A. R. Co. v. U. S. & Mex. Trust Co., 225 Fed. 
940 [141 C. O. A. 64]; Martin Métal Mfg. Co. v. Same, 225 Fed. 961 [141 C. C. 
A. 85]. 

"We thinlc that what has been heretofore sald estnblishes that the claim of 
the shlppers is a claim Incurred 'for the current expenses of the ordlnary opér- 
ation of the rallroad In the usual course of business of the road.' On princi- 
pal it cannot be dlstlngulshed from payments to sureties who hâve signed 
bonds to stay the exécution of judgments and claims for holders of unused 
tickets for refunds, and many other llke charges which are habltually allowed, 
and hâve been allowed In the receivership of the Frisco Company. 

"We are aware that, when a surety company signs a bond for an indei)end- 
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ent considération, it will not be subrogated, when subrogation would préjudice 
the rights of persons having independent equitles. That Is not thé case hère. 
The principle stated, however, In our judgment, ought never to be applied as 
against the creditors on whose behalf the bond is given. Tlie bondholders of 
the Frisco Company hâve no equlty that is superlor to that of the surety 
Company. 

"The Judgment appealed from Is therefore reversed, and the cause renïand- 
ed to the district court, wlth instructions to allow the claim of the Fldelity & 
Guaranty Company in the sum of $12,124.51, with légal interest from the date 
that the surety company paid the same, and also to allow tlie clalm of the Cor- 
poration Com'misslon. for the benefit of tJhe people entltled thereto, in the sum 
of $76,627.35, with légal interest from Deeember 5, 1912, as preferred claims, 
as against the claims of the bondholders and other gênerai creditors of the 
Frisco Road." 

In view of the foregoing language appearing in the opinion in the 
Frisco Case, which is controlling hère, and giving to it the weight of 
additional reasons why the claims there presented should be allowed 
as preferential, there appears in this case no suiificient reason why 
Intervener shall not be allowed to recover the amount of excess f reight 
charges which came into the hands of défendant railway company 
prior to receivership. 

[3j The only remaining question is, Out of what fund, or by what 
person, under the terms of the decree of foreclosure, shall payment 
of this demand be made? As the payment of demands of this char- 
acter was not specially provided for in the foreclosure decree, ând as 
the property is not expressly so burdened with the payment of the 
same, and as the payment of said demand by the railway company 
prior to receivership would hâve decreased the cash which came into 
the hands of the receivers on their appointment and qualification, and 
was by them employed in protecting the property, and as the holding 
of the court in the Frisco Case, as seen, is that such a demand from its 
very nature requires its preferential payment out of the corpus of 
the property itself, I am of the opinion this portion of the demand 
of Intervener must be paid out of the fund now in the hands of the 
court awaiting distribution. 

It is so ordered. 



UNITED STATES & MEXICAN TRUST CO. et al. v. KANSAS CITY, M. & O. 

RY. CO. et al. 

(District Court, D. Kansas, First Division. February 21, 1917.) 

No. 1262. 

1. Receivers <&=»146 — Retuen of Bonds — Persons Entitled. 

Where the holders of railroad bonds loaned them to the company to 
enable it to piedge them as collatéral to secure the purchase priée of equip- 
ment, and durlng receivership in a suit to foreciose the déed of trust 
securing the bonds the Indebtedness for equipment was satisfled and the 
bonds delivered into court, the original holders are clearly entitled to such 
bonds as they can identify by sériai number as the actual bonds loaned 
by them. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. §§ 253-256.] 

<Ê=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. Receivees i©=»146 — Retttbn of Bonds — Peksons Entitled — IdentificatioS. 

Where the original holders could not Ideatify ail the bonds by sériai 
number, but it appeared that ail bonds issued were for the same amount 
and could be dlstinguished only by the sériai number, that more bonds 
were dellvered to the court by the seller of the equlpment than were 
claimed to hâve been loaned to the railroad company, and that there 
was no other clalmant for any of those bonds, the holders are likewise 
entitled to bonds in an amount equal.to those loaned by them above 
number they could actually Identify. 

[Ed. Note. — ror other cases, see Receirers, Cent. Dig. §§ 253-256.] 

3. Receivees iSx=9l46 — Return of Bonds — Conteact for Delivebt — Peefoem- 

ANCB DUBING FoRECLOSUEE. 

Where a railroad company had made a. contract with two construction 
companles, whereby the latter agreed to advance money to the railroad to 
pay interest on prior outstanding bonds and the railroad agreed to issue 
to them other bonds equal in amount to the interest advanced, and, after 
the construction companies had pald a large amount of interest for which 
they had received no bonds, a receiver was appolnted In proceedlngs to 
foreclose the mortgage seeurlng the bonds which the construction corpora- 
tions were to receive, and a number of bonds were delivered to the 
court after the payraent of an indebtedness which they had been pledged to 
secure, which bonds were claimed by no one except the construction com- 
panies under their contracts, equlty and justice requlred that the bonds 
be delivered to the construction companies ; the railroad being Insolvent 
so that in no other way could the companies be relmbursed for their pay- 
ment of interest. 

[Ed. Note.— For other cases, see Recelvers, Cent. Dig. H 253-256.] 

4. Receivees <S=»146 — Retubn of Bonds — Contbact fob Delivert — Objec- 

tions — Other Bond Holdebs. 

The holders of the other bonds of the same issue cannot object to the 
delivery of such bonds to the construction company, since they are entitled 
only to share equally with ail other bonds of that issue in the proceeds of 
the sale of the mortgaged property, and that right is not diminished by 
the delivery of the bonds In accordance with the contract. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. |§ 253-256.] 

5. Judgment <S=>735t— Estoppel — IsstfEs Concluded. 

An action by the construction companies in which they recovered Judg- 
ment for the amounts advanced to them does not estop them from claim- 
Ing the bonds in the foreclosure proceedlngs, where It appeared that that 
suit was brought on behalf of the railroad company and conducted by its 
attorneys to obtain the judgments as a basls for a suit for the appolntment 
of recelvers, that the railroad company's judgment thereln, and that the 
issue of the right of the construction companies to the bonds under their 
contract was not presented In any way in that action. 

[Ed. Note.— For other cases, see Judgment. Cent. Dig. §§ 1263, 1265.] 

In Equity. Suit by the United States & Mexican Trust Company 
and others against the Kansas City, Mexico & Orient Railway Com- 
pany and others to foreclose a mortgage given to secure corporate bonds 
in which a receiver was appointed and a decree of foreclosure and sale 
entered. On pétition in intervention by Charles A. Young, as trustée 
in bankruptcy of the Union Construction Company, and another, to be 
declared entitled to certain bonds secured by the mortgage and in pos- 
session of the court. Pétition granted. 

£=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlsests & Indexe* 
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Frank P. Sebree and Krauthoff, McClintock & Quant, ail o£ Kan- 
sas City, Mo., for petitioners. 

Haff, Meservey, German & Michaels and Lathrop, Morrow, Fox 
& Moore, ail of Kansas City, Mo., for respondents. 

POLLOCK, District Judge. The facts out of which this controversy 
arises, briefly stated, may be summarized as f oUows : 

As pleaded in the bill of complaint filed for foreclosure in this case 
by the trustée for the first mortgage bondholders, the trustée had 
theretofore certified and there was outstanding entitled to participate 
in the security afïorded by the first mortgage sought to be foreclosed 
24,538 bonds of the dénomination of $1,000 each, and in the decree of 
foreclosure heretofore entered the mortgage debt is estimated and stat- 
ed to be, exclusive of interest, $24,538,000. However, as a controversy 
existed as to the exact amount of said mortgage indebtedness outstand- 
ing in good faith at the date of the entry of the decree, and, further, a 
controversy as to the ovk^nership of certain of the first mortgage bonds 
certified and outstanding, said matters were at the date of the entry 
of the decree known to be reserved for future détermination. In pur- 
suance of such known réservation, and for the purpose of the déter- 
mination of said questions, and the further question of what outstand- 
ing bonds might lawfully under the terms of the decree entered be 
employed in payment of the purchase price, Hon. H. C. Sluss was ap- 
pointed spécial master to take the proofs and report to the court on 
said questions. In the taking of proofs and the making of said investi- 
gation, the following state of facts developed: 

Of said 24,538 first mortgage bonds certified and outstanding, 2,930 
bonds had been theretofore pledged as collatéral security by the rail- 
way Company to its promissory notes given in the purchase of equip- 
ment necessary to the continued opération of the railway, title to said 
equipment being retained under conditional sale contracts entered into 
between the parties by the concerns furnishing said equipment. There- 
after and during the pendency of the receivership, under orders of 
the court, said equipment claims were compromised and discharged 
by the payment of cash and the giving of the obligations of the receiv- 
ers, which said obligations of the receivers, under the decree entered, 
were discharged out of the purchase price of the road, thus leaving 
said 2,930 bonds free in the possession of the receivers to be dealt with 
by the court as equity might require. 

Subséquent to the receivership of the railway company, the Union 
Construction Company, being wholly insolvent, was duly adjudged a 
bankrupt, and Charles A. Young was made its trustée in bankruptcy. 
The International Construction Company, also being insolvent and 
wholly unable to pay its debts, was in due form of law adjudged a bank- 
rupt, and intervening claimant Charles S. Jobes was duly elected trus- 
tée in bankruptcy of the property and estate of said bankrupt, ail as 
by the National Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, 
provided. 

The contentions hère presented arise over the équitable ownership 
of 1,362 of said 2,930 bonds only, the remaining 1,568 of said bonds 
240 F.— 33 



514 240 FEDERAL REPORTER 

having been heretofore, by consent of ail parties, canceled and retîred 
by order of the court. As to said 1,362 bonds, the claims of the trus- 
tées in bankruptcy of the construction companies intervening herein 
are as foUows: 

At the time the pledge of collaterals was made with the equipment 
companies by the railway company, it borrowed from the Union Con- 
struction Company 80 of said bonds so pledged, and from the Inter- 
national Construction Company it borrowed 491 of said bonds. As 
to the remainder of said 1,362 bonds, the claims of the trustées of the 
construction companies are as f ollows : By virtué of certain contracts 
duly entered into between the railway company and said construction 
companies, it was agreed the construction companies should pay the in- 
terest maturing on certain bonds of the railway company theretofore 
issued and outstanding, and in return for so doing the railway company 
promised and agreed to turn over to the construction companies for 
each $1,000 of interest so paid one of its first mortgage bonds of the de- 
nomination of $1,000 and certain other property rights. In pursuance 
of said agreements, the Union Construction Company did pay interest 
accruing on bonds ,of the railway company outstanding to holders there- 
of in amount $94,380; hence that company became entitled to receive 
from the railway company 94 of its said first mortgage bonds at the 
date of the receivership herein. The International Construction Com- 
pany did pay, in pursuance of its said agreement to so do, interest ma- 
turing on first mortgage bonds issued by the railway company and out- 
standing in amount $697,691, and was at the date of the receivership 
entitled to hâve and receive from the railway company in repayment 
of its first mortgage bonds 697. As the railway company is and was at 
the date of the receivership herein wholly insolvent and unable to re- 
spond in damages for its failure to deliver said bonds undelivered un- 
der said contracts, but now has in its possession the bonds in contro- 
versy herein, it is asserted by claimants equity will regard that as hav- 
ing been done which of right should hâve been done, and will decree 
payment in the manner provided in the contracts between the parties 
from the only source possible to be performed. 

After taking of the proofs, on full hearing and considération thereof , 
the able spécial master found and recommended the entry of an order 
upholding the claims of the trustées in bankruptcy of the construction 
companies so made to the 1,362 bonds now in dispute. To the reports 
of the master exceptions were fîled by the trustée for the bondholders 
and by the Kansas City, Mexico & Orient Railroad Company, for 
which company the property was purchased by a purchasing commit- 
tee at the sale made under the f oreclosure decree. Thereafter, before 
hearing of said exceptions, by leave of court, the construction com- 
panies filed herein supplemental intervening pétitions based on the 
grounds heretofore stated and prayed decrees awarding to tliem the 
1,362 first mortgage bonds of the railway company out of the 2,930 
bonds coming into the possession of the receivers of the railway com- 
pany as heretofore stated, which sa;id bonds are now in the possession 
of the clerk of this court ; the remainder having by consent of ail par- 
ties been canceled and retired. 
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To said intervening pétitions the trustée for the bondholders, com- 
plainant lierein, and the railroad company, purchaser at the sale, hâve 
answered, and the matter stands submitted for decree, and on excep- 
tions filed to t]ie reports of tlie spécial master. 

It thus appears the claims of the trustées of the construction com- 
panies presented involve the ownership, bénéficiai use, and right to 
possession of first mortgage bonds made, executed and issued by the 
railway company, duly certified by the trustée for the bondholders, and 
lawfully outstanding at the date of the receivership, comprised in three 
classes, namely: (A) 274 of said bonds claimed by the International 
Construction Company, definitely identified by their several sériai num- 
bers, which said bonds were borrowed by the railway company from 
said construction company for the purpose of pledging the same with 
the equipment companies to secure an indebtedness of the railway com- 
pany thereto, which said indebtedness has been fully paid, the pledged 
bonds released, and now held free in the hands of the court to do 
therewith as equity may require. (B) 80 like bonds borrowed by the 
railway company from the Union Construction Company, and 217 
bonds borrowed by the railway company from the International Con- 
struction Company pledged, released, and now free in the hands of the 
court, under like conditions in every respect as the bonds falling 
in class A save and except the same are incapable of identification by 
their several sériai numbers. (C) 792 bonds free in the hands of 
the court to either cancel as unclaimed by any one or to award to the 
construction companies in settlement of their demands made, as here- 
tofore stated, if in equity and good conscience it should be so de- 
creed. 

Corning now to the merits of the above claims and the défenses in- 
terposed thereto, it may be said: 

The facts in so far as the merits of the matters presented are con- 
cemed are wholly undisputed. In so far as any défense interposed 
by the trustée for the first mortgage bondholders may go, it is mani- 
f est said trustée has no personal interest whatever in the controversy ; 
it occupies merely a représentative capacity. It is trustée for the 
bonds hère in dispute as well as for ail other bonds duly made and 
certified under the mortgage placed by the railway company on its 
property. Ail it asks, or can in justice demand, is that the court do 
equity to ail. 

In so far as the railroad company defending is concerned, it stands 
in the shoes of the parties who bought the property at the foreclosure 
sale as a purchasing committee. AU it can ask is to be permitted to 
pay for the property purchased under the foreclosure decree and re- 
ceive the same in the way and manner stipulated in the decree. Nei- 
ther the bondholders' committee, with which the holders of the first 
mortgage bonds of the railway company desiring to participate in the 
purchase of the property deposited their bonds for such purpose, nor 
any other party in interest, if any, has appeared to contest the rights 
of claimants save and except as above stated. 

[1] Coming now to the merits in so far as the 274 bonds compris^ 
ing class A definitely identified by sériai numbers are concerned, there 
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can be but little controversy thèse bonds were the absolute property 
of the International Construction Company loaned by that company 
and borrowed by the railway company for a spécial purpose. That 
purpose having been subserved, the bonds released, returned to the 
receivers of the railway company, and now in the hands of the court, 
must go to the trustée in bankruptcy of the owner as part of the as- 
sets of the estate in bankruptcy. 

[2] As to the 80 bonds borrowed by the railway company from the 
Union Construction Company, and the 217 bonds borrowed by the 
railway company from the International Construction Company in- 
capable of definite identification by the sériai numbers thereon, or 
otherwise, except in so far as they are conclusively shown to be a por- 
tion of the 2,930 bonds pledged by the railway company in the pur- 
chase of the equipment, the question presented is this: Does the 
fact that claimants are unable to specifically identify thèse bonds by 
seri^J number preclude recovery by them? As has been seen, no one 
claims to own thèse bonds save the trustées in bankruptcy for the 
construction companies which loaned them to the railway company for 
the purpose of consummating its purchase of equipment. The indebt- 
edness of the railway company to the equipment companies having 
been satisfied, and the bonds having been returned to the officers of 
this court, and being free in the hands of the court, shall they be 
canceled and the claims of interveners be denied merely because of 
the inability of the représentatives of the owners to identify them 
more nearly than as a part of the mass of 2,930 bonds? That ail of 
said 2,930 bonds, and in fact ail of the 24,538 bonds made by the 
railway company, certified by the trustée and outstanding for value 
at the date of the receivership, are identical in terms, dénomination, 
and secured by the same mortgage, is conceded ; the only point of dif- 
férence, and the only identifying marks thereon, being the sériai num- 
bers placed thereon. In such case, I am of the opinion further proof 
of identification than that they form a part of the mass of 2,930 
bonds is not indispensable to a recovery by the true owners. 

This proposition is conclusively established by récent décisions from 
the Suprême Court. Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 
512, 52 L. Ed. 835, 14 Ann. Cas. 981 ; Gorman v. Littlefield, 229 U. 
S. 19, 33 Sup. Ct. 690, 57 L. Ed. 1047 ; Duel v. Hollins, 241 U. S. 
523, 36 Sup. Ct. 615, 60 L. Ed. 1143. Indeed, the précise and pivotai 
question ruled by the Suprême Court in Gormém v. Eittlefield, supra, 
was this question of identification of corporate paper. It is there 
said: 

"It !s therefore unnecessary for a customer, where sbares ot stock of the 
same kind are In tlie hands of a broker, being held to satlsfy his claims, to 
be able to put his finger upon the Identical eertlfleates of stock purchased for 
him. It is enough that the broker has shares of the same kind which are 
legally subject to the demand of the customer. And in this respect the trustées 
in bankruptcy are in the same position as the broker. Richardson v. Shaw, 
BUpra. 

"It Is said, however, that the shares in this partieular case are not so 
Identified as to corne vvithin the rule. But it does appear that at the time of 
bankruptcy eertlfleates were found in the bankrupt's possession in an amount 
greater than those which sbould hâve been on hanrl for this customer, and 
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the significant fact is shown that no other customer claimed any right in those 
shares of stock. It was, as we hâve seen, the duty ot the broker, if he sold 
the shares specifieally purchased for the appellant, to buy others of like kiud 
and to keep on hand subject to the order of the customer certlficates sufficlent 
for the legltimate demands upon him. If he did this, the identiflcation of 
particular certlficates Is unlmportant. ♦ • • 

"The ground upon whlch the Circuit Court of Appeals declded the case 
seems to hâve been that the certlficates vrere notes sufficlently Identified ; but, 
as we hâve said, they wcre on hand to an amount clalmed by the appellant 
and more, and were not clalmed by any othcr customer." 

Thereafter a kindred matter of identification of corporate paper 
arose in the Hollins matter. The trial court, Judge Hough presiding, 
ruled as f ollows : 

"This clalm is the legltimate aftermath of Gorraan v. Littlefleld, 229 U. S. 
19, 33 Sup. et. 690, 57 L. Ed. 1047, if that décision logically follovps Elchard- 
son v. Shaw, 200 U. S. 305, 2S Sup. Ct. 512. 52 L. Ed. 835, 14 Ann. Cas. 981, and 
Sexton V. Kessler, 225 TJ. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995. That there is 
sueh loglcal séquence Justice Day's opinion asserts, and it seems to me plain 
enough. Ail thèse controlllng cases fully accept the 'grain elevator' doctrine 
respeetlng stocks, so that a customer who flnds any stock of the klnd he 
bought on his broker's promises can clalm what he finds, for It Is 'unnecessarj- 
* * * to put his flnger on the Identlcal certiflcates purchased for hlm.' 
This rlght is helped out by that 'prestimption in favor of falr deallng' so 
much dwelt on in the higher courts, though said presumptlon is productive Of 
cynic smlles even In counsel advancdng the same in courts nearer real life — 
as It is seen In stockbrokers' shops." In re H. B. Hollins & Co. (D. C.) 212 
Fed. 319. 

From this décision an appeal was taken to the Circuit Court of 
Appeals and the holding of the trial court reversed. 219 Fed. 544, 135 
C. C. A. 312. However, on appeal to the Suprême Court the décision 
of the Circuit Court of Appeals was reversed and that of the trial 
court upheld. 

In Duel V. Hollins, supra, Mr. Justice McReynolds, delivering the 
opinion of the court, says : 

"When the bankruptcy whlch occasioned Gorman v. T/ittlefleld took place, 
the broker's box contalned certlficates, not specifieally allotted, for 350 shares 
of the designated stock, and the nppellant's clalm for 2,ôO was the only one 
presented by a cu.stomer. We held that under the circumstances no more 
definite Identification was essential. and approved his contention. ♦ ♦ * 
The District Court properly awarded to appellants thelr pro rata parts of the 
100 shares." 

In the light of the foregoing décisions controUing hère, it must be 
held the trustée in bankruptcy of the Union Construction Company 
is entitled to receive of the 2,930 bonds now in the hands of the clerk 
of this court 80 bonds in lieu of the 80 bonds loaned the railway Com- 
pany, and the trustée in bankruptcy of the International Construc- 
tion Company 217 of said bonds in lieu of the 217 of like bonds loaned 
by it. This disposes of ail the bonds in class B as above stated. 

[3] Corning now to a considération of the claims of interveners 
to the 792 bonds comprising class C, as above stated, as has been seen 
neither party defending against the rights of claimants hâve any in- 
terest in said bonds. Interveners are the only claimants thereto. 
Hence they must be either canceled and disallowed any participation 
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whatever with other outstanding bonds in the purchase of the prop- 
erty, or in the proceeds of the sale of the property in the hands of 
the court, or must be awarded to claimants under the contracts made 
between the construction companies and the railway company, which 
said contracts provided, among other things, as follows : 

"Second. ïhat the construction company wlU promptly pay ail of the Inter- 
est cou-pons which mature August 1, 1911, on any of said bonds of the rail- 
way company which It, the construction company, may sell or dispose of for 
cash or otherwise without detachlng the coupons therefrorn, to the end tliat 
the railway company will not be called upon to provide the money to pay auy 
coupon mâturing prlor to and on August 1, l&ll, on any of the bonds which 
the construction company may sell or otherwise dispose of. 

"Thlrd. Tliat the railway company wlll sell and cause to be issued and de- 
llvered to the construction company enough of the first mortgage bonds ot 
the railway company at par to reiœburse the construction company for any 
Interest mâturing prior to and on August 1, 1911, which the construction com- 
imny may pay on any of the bonds so sold by It, and will cause to be Issued 
and delivered to the construction company with each bond five shares of pre- 
ferred and five shares of the common stock of the railway company as fuUy 
l)aid, that Is to say, for every thousand dollars ($1,000) of Interest that the 
construction company may pay on said bonds so sold by it, the railway com- 
pany will sell and deliver to the construction company one of Its said first 
mortgage bonds of the dénomination of one thousand dollars ($1,000) and five 
.shares of its preferred and flve shares of its common stock fuUy pald, and 
fill money so paid by the construction company on account of any of said 
interest coupons shall be treated and consldered in ail respects as an addi- 
tional cost of construction under the construction contract between it and 
this company." 

A like contract existed between the railway company and the In- 
ternational Company. 

That the construction companies did in performance of said con- 
tracts, and in reliance on receiving from the railway company bonds 
in retum for the money so paid, is conceded. That the bonds now 
claimed were lawfully outstanding at the date of the receivership, and 
were at said date due and owing from the railway company to the 
construction companies, and are now free in the hands of the court 
to employ in satisfaction of the just claims of interveners, is not dis- 
puted. That there are no other claimants to said bonds, and that the 
railway company being insolvent in no other way can the just de- 
mands of claimants against the railway company be met, in whole or 
in part, is further conceded. Therefore why should not such disposi- 
tion of that portion of the bonds claimed by interveners be made. 

[4] In so far as other first mortgage bondholders, whether they are 
participating in the purchase of the property or are taking their pro 
rata share of the purchase price, they are not hère resisting save 
through their trustée complainant in this suit, and, so far as they are 
concerned, it seems well settled the security afforded them by the 
property included in the mortgage foreclosed and heretofore sold is 
in proportion as the bonds by each of them held bear to the entire 
amount of first mortgage bonds outstanding for value in good falth 
at the date of the receivership. 

In Claflin v. South CaroHna R. Co. (C. C.) 8 Fed. 118, Mr. Chief 
Justice Waite says: 
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"The question Is thus dlstlnctly presented whether bonds then in the hands 
of the Company, or whlch afterwards got there, could be Issued or relssued 
so as to carry with them a lien under the first mortgage as against the second, 
This, as it seems to me, is a question of intention to be gathered from the 
langTiage of thé instrument, considered with référence to the surrounding cir- 
cumstanees and the subjeet-matter of the contract. I am aware that, ordinarl- 
ly, a debt once paid is extingulshed, and that, as a mortgage is but an Incident 
of the debt it secures, if there is no debt there can be no mortgage. But hère 
the point of the inquiry is whether the parties intended to apply this rule in 
ail Its strictness to the prier mortgage, about which they were contracting. 
Certain it is that, before the mortgage can be cancelled, the debt it purports 
to secure must be shown never to bave been created, or, if created, extingulsh- 
ed wlthin the meaning of the contract for security expressed in ttie mortgage. 
As against other bondholders secured by the same mortgage, I cannât believe 
there is a doubt of the power of the company to put ont and keep out the 
entire issue up to the time the bonds become due. The contract with the indi- 
vidual bondholder is no more than that he shall hâve his due proportion of 
the security the mortgage on its face implfes." 

It is true the amount of cash required to be paid into court to sat- 
isfy the bid made by the purchaser at the foreclosure sale does dépend 
on the number of bonds employed in making payment of the purchase 
price under the provisions of the foreclosure decree, but the right to 
employ outstanding bonds in making payment of the purchase price 
is a right of the bondholders themselves, and not a right of the pur- 
chaser. Its obligation is to pay cash for the property except in so far 
as the bondholders may elect to employ their bonds for the purpose 
of retaining an interest in the property sold instead of taking their 
pro rata share in cash. 

Under the circumstances of this particular case and in view of the 
défenses interposed, without doing inequity to any party in interest, I 
am of the opinion justice may be donc claimants by tuming over to 
them the 792 bonds comprised in class C as above stated. That is 
ta say, by tuming over to the trustée in bankruptcy for the Union 
Construction Company as part of the assets of said estate 94 of said 
bonds, and by turning over to the trustée in bankruptcy of the Inter- 
national Construction Company 697 of said bonds, unless a matter 
to l>e further considered precludes recovery of any of the bonds in- 
volved in this controversy by claimants. 

[5] It is the further contention of the parties defending against 'the 
relief prayed by intervening claimants, they are estopped from assert- 
ing the claims hère presented, spécifie performance of the contracta 
made between the railway company and the construction companies 
for that said construction companies elected to proceed against the 
railway company in certain actions at law, and did recover judgments 
at law for the same indebtedness represented by the spécifie bonds 
sought to be recovered in this proceeding. 

Examination of the pétitions filed by the construction companies 
against the railway company in the law action shows that of the Union 
Construction Company to be in one count, based on a claim for money 
had and received by the railway company from plaintiff therein. The 
pétition of the International Construction Company to be in tvvo counts, 
the first founded on a promissory note made to plaintiiï therein by 
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the raiiway company, and the second based on a claim for money had 
and reœived by the raiiway company from the plaintiff therein. No 
claim for the enforcement of the contracts made by the construction 
companies with the raiiway company for spécifie payment in bonds, 
or for borrowed bonds, was in issue in said case, as shown by the 
record. Conceding the right of one pleading and relying upon the 
doctrine of estoppel by élection to show dehors the record what mat- 
ters were actually put in issue, litigated, and determined in such 
action, yet the proof s in this matter leave no room for the application 
of such principle in this suit, for it is now clearly shown by the proofs 
the purpose of obtaining the judgments at law, which were confessed 
by the raiiway company in favor of the construction companies, was 
to form the groundwork for a suit in equity brought for the appoint- 
ment of receivers for the raiiway company at the spécifie direction of 
the raiiway company. The same attorneys who usually represented 
the raiiway company also represented the construction companies. The 
bringing of the law actions by the construction companies was directed 
and caused to be carried on by counsel for the raiiway company. The 
construction companies had neither choice in the matter nor oppor- 
tunity for exercising their own volition or élection through independ- 
ent officers or counsel. Ail donc was dominated and controlled by 
those representing the interests of the raiiway company. 

It follows from ail the proofs, the défense of estoppel is inéquitable 
and not made out. 

It further follows, the exceptions of complainant trustée for the 
raortgage bondholders, and the Kansas City, Mexico & Orient Rail- 
road Company, purchaser at the foreclosure sale, interposed to the 
reports of the spécial master, must be and are overruled and denied ; 
that said reports, in so far as they deal with the subject-matter of this 
suit, be confirmed. 

[t further follows, the claims of intervening petitioners to the 1,362 
bonds involved in this suit be allowed and confirmed; that decree 
enter awarding Charles S. Jobes, trustée in bankruptcy for the Inter- 
national Construction Company of 'Delaware, as part of the assets of 
said estate in bankruptcy, the 274 first mortgage bonds of the raii- 
way company bearing sériai numbers 19,847 to 20,122, both inclusive. 
Alsb, further awarding to said trustée out of the 2,930 first mortgage 
bonds now in possession of the court 914 of said bonds, to be selected 
out of the 2,930 bonds by the clerk of this court, the sériai number of 
each of said bonds so selected to be by the clerk kept and preserved 
of record ; that the decree entered herein bear said sériai numbers. 

It is further ordered, the decree, out of said 2,930 bonds, award to 
the trustée in bankruptcy of the Union Construction Company, Charles 
A. Young, 174 of said bonds, to be selected by the clerk in îike manner 
and on same conditions as is provided for the sélection of bonds award- 
ed the trustée of the International Construction Company. The bonds 
so awarded to be by the clerk of this court turned over and delivered 
to claimants on the entry of decree -herein. 

It is so ordered. 
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UNITED STATES & MEXICAN TRUST CO. et al. v. KANSAS CITY, M. & O. 

RY. CO. et al. 

In re VOLKEK. 

(District Court, D. Kansas, First Division. February 26, 1917.) 

No. 1262. 

Railroads <S='195(1) — Fobeclosuee Sale — rAYMENT of Puechase Peice — In- 

TEREST. 

Wliere a railroad in the hands of a receiver was sold under a decree oif 
foreclosure which provided that on tlie acceptance of a bid the bldder 
should, within 10 days after the entry of an order directing such payment, 
pay in cash to the spécial master the amounts neeessary to pay the expens- 
es of the receivership and certain other expenses therein enumerated and 
to pay pro rata the bonds of bondholders who elected not to join in the 
purchase, the amoiint of wlilch payment could not be determined until 
some time after the sale, so that the order for payment was not made 
for more than two years, during which time no application for an order 
for a cash payment was made by any one, the p\irchaser need not pay in- 
terest on the bonds of nonparticlpating bondholders between the date of 
the sale and the time of its payment into court, thougb as a gênerai rule 
a judgment at law or decree in equity for the payment of money, which 
makes no express provision regarding interest, bears interest at the légal 
rate until paid. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 6-56, 658.] 

In Equity. Suit by the United States & Mexican Trust Company 
and others against the Kansas City, Mexico & Orient Railway Com- 
pany and others, for the appointment of a receiver and the foreclosure 
of mortgage given to secure the bonds of the railway company. On ap- 
plication by William Volker as a bondholder for an order to require the 
purchaser of the property to pay interest on the unpaid purchase price. 
Application denied. 

Krauthofif, McClintock & Quant, of Kansas City, Mo., for William 
Volker. 

John A. Eaton, Dudley W. Eaton, Hyden J. Eaton, Hafï, Meservey, 
German & Michaels and Lathrop, Morrow, Fox & Moore, ail of Kan- 
sas City, Mo., for Kansas City, M. & O. Ry. Co. 

POLEOCK, District Judge. The facts are, under the foreclosure 
decree entered in this case, the railway property covered by the mort- 
gage foreclosed was, on the 6th day of July, 1914, sold to a purchasing 
committee of the bondholders desiring to participate in the purchase 
of the property for the sum of $6,001,000. Under the terms of the de- 
cree the purchaser was obligated to pay out of the purchase money 
underlying claims evidenced by receivers' certificates and notes, pref- 
erential demands, etc., in the sum of more than $2,500,000. Further, 
under the form of the decree entered the fîrst mortgage bonds on cer- 
tain terms and conditions were applicable to the payment of the pur- 
chase price. Again, at the date of the sale there existed certain unde- 
termined matters regarding the right to apply certain outstanding bonds 
toward the payment of the purchase price and other disputed questions, 

<Ë=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta fr Indexe» 
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rendering the amount of cash required to be deposited to make good the 
bid uncertain and incapable of definite ascertainment. Hence it tran- 
spired the purchaser made no payment of cash into court required to 
complète the bid made until October 9, 1916, or for a period of more 
than two years af ter the sale was made and confirmed and possession 
of the railway property delivered to the purchaser. In this condition 
of the case one William Volker, the holder of five first mortgage bonds 
undeposited with the Bondholders' Committee, and on which he elects 
to take his pro rata share of the purchase price after déduction of the 
amount required to meet demands of a preferential nature, applies for 
an order requiring the purchaser of the property to pay interest on that 
portion of the purchase price payable to the holders of bonds not em- 
ployed in making good the purchase money bid for the property. The 
matter stands submitted for décision. 

Without in any manner controverting the correctness of the gênerai 
proposition urged, that a judgment at law which in terms makes no 
provision for the payment of interest after its rendition bears interest 
at the légal rate until paid; or that a decree in equity, requiring the 
payment of a specifically named sum of money entered under like cir- 
cumstances, bears interest in like manner; or that, as a usual thing, one 
who purchases and receives property sold under a foreclosure decree, 
but who fails or neglects to make payment of the purchase price to 
complète the bid in equity, should pay interest on the unpaid purchase 
money from the date of the sale until payment made; yet, under the 
form of the decree and the spécial facts of this case, I am of the opin- 
ion the order requested must be denied for the following reasons : 

The decree in regard to the payment of the purchase price reads as 
f oUows : 

"Upon the acceptance of any bid for lot A, the person or persons making the 
same shall, after the application thereto of any amounts theretofore deposited 
by him or them in cash, Make payment in cash to the spécial raaster, vvlthin 
ten days after the entry of an order of the court dlrectlng such payment, of 
such amount as shall be neeessary to pay and satisfy the costs of this cause 
and the allo\vances tliat shall be made to the complalnant, the trust company, 
for its services and dlsbursements and the services and disbursenients of Its 
counsel, the unpaid services of the recelvers and their counsel, and the suuis 
which nïay be allowed by the court In this cause, If any, to any other party to 
this case, or its, his, or their sollcitors, and any taxes which may be a lien 
upon the mortgaged premises ; and such purchaser shall also, urion confirma- 
tion of the sale, deposit in such banks or trust companies as may be approved 
by the court the sum of $2,707,400, being the principal and interest to date of 
maturity of the outstanding receivers' certifleates in the aggregate principal 
sum of .112,142,000, wlth interest thereon from January 1, 1914, to July 1, 1914, 
at 5 per cent, per annumf, and receivers' notes heretofore executed by the re- 
ceivers in the aggregate principal sum of $475,000, ail maturing July 1, 1914, 
with interest thereon at 6 per cent, to maturity amounting to $36,850, such 
deposit to be evidenced by certifleate of deposit to the order of the judge and 
clerk of this court or otherwise, as the court may direct, which amount shall 
be and constitute a trust fund for the payment of said receivers' certifleates 
and said receivers' notes wlth interest thereon, respectively, at the maturity 
thereof ; and upon the deposit of said sum of money as herein provided the lien 
of said receivers' certifleates and of said receivers' notes shall be released and 
discharged as to the property to be sold hereunder as herein provided and shall 
attach to the said money so deposited for the beneflt of the holders of said 
receivers' certifleates and receivers' notes, and shall be used to pay, satisfy, 
and discharge said notes and certifleates with interest thereon at the maturity 
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thereof, and slmll be disbursed for that purpose upon the joint order of a 
judge of this court and the clerk thereof. 

"In case any bidder or purchaser sliall fail to œake good his bid, upon Its 
acceptance by the spécial master, by making any of the payments as herein- 
before provided In eonsummation of his purchase, then the sums paid or de- 
posited by sucb bidder or purchaser shall be forfeited as a penalty for sueh 
failure, and shall be applied toward payment of the expenses of a resale and 
toward maUing good any deficiency or loss in case the property shall be sold 
at a less priée upon such resale, and for any other or further purposes that 
the court in'ay direct. 

"Any of the complainants, or any holder or holders of saîd flrst mortgage 
bonds, may bid and purchase at any sale had under this decree. If any sale 
for wbich a deposit bas been made shall not be confirœed by the court, such 
deposit shall be returned to the purchaser, and the deposit of any unsuccess- 
ful bidder shall be returned to him, when a bid other than tliat made by him 
bas been accepted, 

"The balance of the purchase price of lot A not herelnbefore required to be 
paid in cash may be paid either in cash, or the purchaser may satisfy and 
nrake good the balance of his bid. In whole or in part, by turning in to be paid 
and canceled, or to hâve payment on account credited thereon, flrst mortgage 
bonds and coupons, and such purchaser shall be credited therefor on account 
of tlie purchase price with such sums In cash as would be payable on such 
bonds and coupons ont of the proceeds of sale if the whole amount of the pur- 
chase price were paid in cash. 

"The amount payable upon the acceptance of a bid for lot B shall be pay- 
able in cash, any moneys deposited to qualify the purchaser to bid belng first 
applied thereon. 

"Any deposit or payment required by the terras of this decree to be nïade In 
cash (other than the deposit to be made for the purpose of paying and dls- 
charging the outstanding receivers' certificates and receivers' notes, with in- 
terest thereon at maturity as provided in paragraph 19 hereof, which shall be 
made In the manner therein provided) may be made by the dellvery of a cer- 
tiSed check or checks, or certificate or certificates of deposit, upon or issued 
by any bank or trust company, in favor of or to the order of said spécial mas- 
ter and satisfactory to hirrf. 

"The spécial master may, in hia discrétion, accept, temporarily, instead of 
bonds and coupons, the certificate of Columbia-Knickerbocker Trust Company 
of New York, or of any other trust company which be may approve, that it 
holds first mortgage bonds or coupons issued under said first mortgage of the 
défendant rallway company dated Februaiy 1, 1901, subject to the order of the 
spécial master, and will deliver them to liini on demand for cancellation or 
other disposition, accordlng to the terms of tliis decree. 

"The court reserves the right to retake and resell the property, upon such 
notice as the court shall direct, in case the purchaser shall fail or omit to 
make any payment on account of tlie purchase price as herelnbefore required. 

"Upon any sale made hereunder, the entire amount of the principal of said 
bonds secured by said flrst mortgage, to wit, the sum of $24,538,000, wlll be- 
come and be due and payable." 

While there has been in this case very great delay in making pay- 
ment, yet much of such delay was occasioned in working out the ques- 
tions necessary to be determined before the cash required to make good 
the bid could be ascertained, and no order of the court was ever applied 
for or made under the terms of the decree ordering the purchaser to 
pay into court the cash necessary to complète the bid, which order be- 
came imperative, until the 9th day of October, 1916, at which tirae, in 
pursuance of an order made, there was a cash payment made on ac- 
count until other matters then undisposed of could be determined. The 
failure to order cash payment under the terms of the decree to be paid 
in by the purchaser and user of the property arose trom me failure of 
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those entitled to receive their pro rata share in cash to apply for such 
order. Whether there is as yet in the hands of the court an amount 
sufificient to make the cash payment required under the terms of the 
decree complète has not been determined. Hence, as at no time in the 
past the précise pro rata share the applicant and other nonparticipating 
bondholders similarly situated are entitled to demand and receive from 
the hands of the court could be determined or paid, I am of the opin- 
ion the demand for payment of interest thereon, when definitely ascer- 
tained, must be denied. 
It is so ordered. 



GENESEE VALLEY TRUST CO. et al. t. KAXSAS CITT, M. & O. ET. CO. 

et al. 

(District Court, D. Kansas, First Division. February 28, 1917.) 

No. 178-N. 

1. Removal op Causes (S=4i3 — Actions Removable — Statute. 

A suit brought in the state court by some of the bondholders of an In- 
solvent railroad company against the reorganized corporation, which pur- 
chased the property at the sale under a decree of foreclosure rendered by 
the fédéral court, the original corporation, the bondholders' committee 
and others, to hâve determined the interest which plaintiffs acqulred in 
the property purchased partly through the use of tlielr bonds, cannot be 
removed by the purchaser, which was Incorporated under the laws of the 
State in which the suit was brought, even though the question was lu- 
volved in the receivership suit, so that the prosecution of the suit in the 
state court could be restrained, since the right of removal is statutory and 
the cause does not come within any of the classes of suits which m'ay be 
removed under Judiclal Code (Act Mareh 3, 1911, c. 231, 36 Stat. 1094 
[Comp. St. 1913, § 1010]) § 28. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 89.] 

2. Removal of Causes i®=a48 — Geounds fok Removal— Sepabable Contro- 

VERSIES. 

Tlie controversy involved in that suit axose between plaintiffs and ail 
the défendants, and was not separable between plaintlff and the removing 
défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 93, 94.] 

In Equity. Suit by the Genesee Valley Trust Company and another 
against the Kansas City, Mexico '& Orient Railwày Company and 
others, begun in the state court and removed by one défendant into 
the United States District Court. On plaintiff's motion to remand. 
Motion granted. 

Krauthotï, McClintock & Quant, of Kan.sas City, Mo., for the mo- 
tion. 

John A. Eaton, Dudley W. Eaton, and Hyden J. Eaton, ail of Kansas 
City, Mb., opposed. 

POLLOCK, District Judge. [1 ] This is a suit by plaintiffs, holders 
of first mortgage bonds of the Kansas City, Mexico & Orient Railway 
Company, who deposited their said bonds with the Bondholders' Com- 

®=3ror other cases see same topic & KEY-NUMBER in ail Key-Numbered Uigests & Indexes 
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mittee, attempting a reorganization of tlie raiiway property sold under 
foreclosure decree entered in a former suit in this court. It is brought 
against the raiiway company, the maker of the mortgage foreclosed, 
the Kansas City, Mexico & Orient Raiiway Company of Texas, which 
constructed that portion of a continuous line of raiiway extending f rom 
the city of Wichita to the city of Granada, Tex., lying within the state 
of Texas; also, against the Kansas City, Mexico & Orient Railroad 
Company, which is organized under the laws of this state, to take 
over and operate the property purchased at the foreclosure sale; the 
officers and directors of said railroad ; the individuals composing what 
is styled the "Bondholders' Committee" ; and said committee ; the 
holders of certain notes issued by the Kansas City, Mexico & Orient 
Railroad Company secured by the pledge of coUaterals, and many 
other corporations and individuals citizens of this state, of foreign 
States and aliens. The prayer of tlie pétition is for gênerai relief only. 
The purpose of the suit, in so far as can be ascertained from the very 
voluminous pétition filed, would seem to be to procure a decree de- 
fining precisely what interest plaintiflfs hâve obtained or will obtain 
in the property purchased partly through the use of the first mort- 
gage bonds of the raiiway company by them held and owned which 
were deposited with the Bondholders' Committee and by said commit- 
tee employed in making payment of the purchase price of the road 
heretofore sold under the foreclosure decree. At the time the pétition 
was filed in the state court there was also filed an application to that 
court for the appointment of a receiver of the property now in the 
hands of the railroad company, but said application stands withdrawn, 
to be renewed only on application to this court. The Kansas City, 
Mexico & Orient Railroad Company, now in possession and operating 
said property, alone bas appeared and removed the controversy into 
this court. Plaintiffs move to remand. 

The ground on which the removal is taken is that ail matters placed 
in issue by the pétition are and were at the date of the comm,encement 
of this suit involved in the former suit in this court in the foreclosure 
proceeding in which the decree was entered under which the railroad 
company purchased the property; hence this court has exclusive juris- 
diction in such former suit of ail matters now attempted to be drawn 
into controversy in this suit. Wherefore it is contended this case is 
properly removable by way of preserving the jurisdiction of this court 
first obtained in the foreclosure suit. 

The question, therefore, is, can one of many défendants, a citizen 
of this state, and codefendant with other citizens of this state and of 
foreign states and aliens (a portion of said codefendants being citizens 
of the same state with plaintiff), remove this controversy into this 
court in préservation of its jurisdiction over matters in issue in a 
former suit pending and undisposed of, or to prevent a court of the 
state from taking jurisdiction to litigate and détermine matters in is- 
sue in a former suit in this court ? 

The right of removal of a suit from a state to a fédéral court is 
purely a créature of statute. While it is generally true when a fédéral 
court has first acquired jurisdiction over a matter in equity, and it 
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îs or becomes necessary to the doing of complète justice among par- 
ties that such jurisdiction shall be maintained and preserved, parties 
litigant will, on application to such court, be restrained from present- 
ing and litigating such issues in another forum or jurisdiction. More 
especially is this true if the res has been first brought within the cus- 
tody or grasp of the fédéral court for disposition. But does this 
form the basis for the removal of a controversy from a state into a 
fédéral court? If it be conceded plaintififs by the deposit of their bonds 
with the Bondholders' Committee and the use of said bonds by the 
committee in the purchase of the property in such manner as to make 
plaintiffs joint purchasers of the property with others, and, as pur- 
chasers plaintiffs became parties to and bound by the foreclosure de- 
cree and ail other proceedings in the former suit in this court, yet, 
would such concession justify the removal hère taken? 

As has been seen, the removing défendant is a corporate citizen of 
this state. The plaintiffs are citizens of the state of New York. The 
subject-matter of this suit involves the interest of plaintiffs in the 
property purchased at a foreclosure sale through their représentatives 
and in part by the use of their property rights ; hence is a controversy 
arising out of the gênerai principles of equity, and is not one over 
which the Judicial Code confers original jurisdiction on this court. 
Can a citizen of this state, when proceeded against in a court of the 
state by citizens of a foreign state, remove such a suit into this court? 

Section 28 of the Judicial Code (Comp. St. 1913, § 1010) makes 
provision for the removal of three classes of controversies from a 
court of the state into a fédéral court, substantially, as f ollows : 

(1) Any suit or action of a civil nature arising under the Constitu- 
tion, laws, or treaties of the United States over which the Judicial 
Code gives the fédéral courts original jurisdiction may be removed 
by the défendant or défendants therein ; (2) any other suit or action 
over which the fédéral courts are given jurisdiction by the Judiciary 
Act may be removed into a fédéral court by the défendant or de- 
fendants therein if nonresidents of the state in which the suit or ac- 
tion is brought; (3) when in any such suit or action there arises a 
controversy wholly between citizens of différent states which contro- 
versy can be fuUy determined as between said citizens of différent 
states without the présence of other parties, in such case any one or 
more défendants interested in said controversy may remove the con- 
troversy into a fédéral court. 

Making application of the foregoing classifications to the présent 
controversy, it may be said: As has been seen, the subject-matter of 
this suit is not one over which the fédéral courts are by the Judicial 
Code given original jurisdiction ; hence it does not fall within the first 
classification above made. 

[2] Whatever controversy is presented by the pétition of plaintiffs 
in this suit is one arising between plaintiffs and ail défendants over 
the extent of the interest or property rights of plaintiffs in the rail- 
way property purchased at the foreclosure sale of the Kansas City, 
Mexico & Orient Railway Company's property, and is not a separable 
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controversy arising between plaintiffs and removîng défendant; hence 
this controversy does not fall within the third classification. 

The subject-matter of this controversy is one over which fédéral 
courts of equity hâve gênerai jurisdiction concurrent with courts of 
the State; hence falls within the second classification above made in 
so far as its subject-matter alone is concerned. But, as has been seen, 
removing défendant is a résident of this state and is not a nonresident 
as required by that classification. 

It follows, the suit was improperly removed by a résident défendant, 
and must be remanded. ' 

It is so ordered. 



DOWNEY V. GOOCH et al. 
(District Court, E. D. Oklahoma, May 15, 1914.) 
No. 2055. 
Mines and Mineeals iS=>73 — Oïl and Gas Lease — Rights of Lessee — In- 

aUNCTION. 

The lessee under a valld oil and gas lease, whlch does not grant the 
lessee auy estate in the oil and gas, but simply a right to prospect there- 
for, js uevertheless eutitled to équitable relief to pievent the removal of 
the oil and gas by a subséquent lessee. 

[EU. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 201, 
210.J 

Specific Performance iS=>61 — Oil and Gas Lease — Equitable Rexief— 
surrendee clause. 

In an oil and gas lease, a clause entitling the lessee to surrender the 
lease at auy time, but providing that the clause shall cease immediately 
and concurrently with the institution of any suit by the lessee to enforce 
the lease, or any of its ternis, does not prevent a court of equity from 
granting relief to the lessee in the nature of spécifie performance, since, as 
soon os the suit was begun, the surrender clause became ineffective, so 
that the lease was no longer a uuilateral contract. 

[Ed. Note. — For other cases, see Speclflc Performance, Cent. Dig. §§ 
18S-187.] 

Mines and Mineeals <ê=>73 — Oil and Gas Lease — Equitable Belibe — 
Equity of Lease. 

An oil and gas lease of lands within a district not yet developed, where 
there was little llkellhood of the oil being drained through wells on ad- 
joiniug lands, for a tenn of one year, and so much longer as oil and gas 
were produced in paying quantitles, which required the lessee to commence 
opérations within 45 days, and to drill to a depth of 2,800 feet unless oil 
or gas was found in paying quantities at a less depth, is not so inéquitable 
against the lessor as to deprive lessee of bis right to injunction to re- 
strain removal of oil and gas by a subséquent lessee, nor does an extension 
for 6 months of the time within whlch to commence opérations reuder it 
inéquitable. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 201, 
210.] 

Mines and Minebals ®=>75 — Oil and Gas Lease — Extension — Consid- 

EEATION. 

Where the lessor extended the time for commenclng an oil and gas well, 
under the lease, 6 months after the expiration of the time origlnally fixed. 



€=sFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgeats & Indexe» 
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In considération of $1 and of the lessee's agreement to drill first on adjoln- 
Ing land leased to him by the lessor's wife, the extension was valid, and 
founded on sufBeient considération. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 200.] 
5. CouKTs <g=3365, 367 — Btiles of Décisions — Décisions of State Coubt— 
RuLE of Pkopebty — Equitable Pbinciples. 

Décisions of a state court, construing oil and gas leases, in so far as 
they establlsh rules of property, are binding on the fédéral court, Dut 
in so far as they announce the court's view on équitable principles they 
are persuasive, but not binding. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 958, 
959, 969-971.] 

In Equity. Suit by F. C. Downey against C. B. Gooch and others. 
On complainant's application for temporary injunction against the 
défendants. Application granted. 

Haskell B. Talley, of Tulsa, Okl., for complainant. 
James C. Denton, of Muskogee, Okl., and John Q. Adams and Rich- 
ard H. Wills, both of Claremore, Okl., for défendants. 

CAMPBEIyL, District Judge. This matter now cornes before the 
court upon complainant's application for a temporary injunction 
against the défendants. On January 22, 1914, Charles A. Bâtes, owner 
of the land in controversy, executed to H. B. De Ford an oil and gas 
lease thereon for the term of one year and as long thereafter as oil or 
gas should be produced. The considération for the lease was $1 paid 
at the exécution thereof, one-eighth of the oil produced, and $200 
per year in advance for each gas well. The lessee agreed to complète 
a well on said premises.within 4 months from the date of exécution, 
and, if oil was found in paying quantities to continue development. A 
f urther provision of the lease was : 

"The party of the second part [lessee] further covenants and agrées to com- 
mence opérations within 45 days from the date of this lease, and drill to a 
depth of 2,800 feet, unless oil or gas is found in paying quantities at a lesser 
depth. Otherwise this lease becomes nuU and void." 

Another provision of the lease was: 

"The party of the second part, its successors or asstgns, shall hâve the 

right at any time on 'the payment of dollars, to the party of the first 

part, his heirs, or assigns, to surrender this lease for caneellation, after which 
ail payments and liabilities thereafter to accrue under and by virtue of its 
terms shall eease and détermine: Provlded, this surrender clause and the op^ 
Uon therein reserved to the lessees shall cease and becorae absolutely inopera- 
tive immediately and concurrently with the institution of any suit in any court 
of law or equity by the lessee to enforce this leuse or any of its terms, or to 
recover possession of the leased land or any part thereof against or from the 
Jessor, hls heirs, executors, adminlstrators, successors, or assigns, or any 
person or persons." 

On the same date that the above-mentioned lease was entered into, 
the lessor's wife made a similar lease to the said De Ford, covering her 
lands adjoining those covered by her husband's lease; this latter lease 
being in ail respects similar in its term to the former, except that opéra- 
tions were to begin within 60 days and the first well was to be com- 
pleted within 6 months. Opérations were not commenced under the 
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first-mentioned lease within 45 days from its exécution, that time ex- 
piring on March 8th ; but on March 21st De Ford and Bâtes went up- 
on the land and agreed upon a location for a well, wliich location was 
made, and on the 23d of March Bâtes in writing agreed to an exten- 
sion of the time within which to begin opérations, reading as f ollows : 

"Contract entered Into thii? 23d day of March, J914, between Charles A. 
Bâtes, of Catoosa, Oklahoma, and H. B. De Ford: That the time to commence 
opérations spedfied In a certain oil and gas lease, made in favor of H. B 
De Ford, of which this Is made a part thereof, shall be extended for a term 
of six months from the 23d day of March, 1914. 

"[Signed] Charles A. Bâtes." 

As a considération for this extension De Ford paid Bâtes $1 at the 
time of its exécution. He also testifies, as do several other witnesses, 
that a further considération for this extension was the agreement on 
his part to immediately put down a second well upon the land covered 
by the lease of Mrs. Bâtes before beginning opérations upon Bâtes' 
lands ; the first well having already been completed on her land. This 
second well on Mrs. Bâtes' land was completed on April 28th, and on 
the same day De Ford moved some casing upon Bâtes' land, placing it 
at the point where the location was previously made on March 21st; 
it being, as he claimed, his intention to proceed immediately with a 
well on Bâtes' land. On April 27th, however. Bâtes executed an oil 
and gas lease, covering the same land, to the défendants, who, shortly 
after De Ford had moved the casing upon the land, entered thereon 
and threw the casing off the land, and undertook by force to hold it for 
themselves. De Ford secured a restraining order against them in the 
State court, but within a few days dismissed that suit, and immediately 
thereafter this action was commenced ; Downing having acquired the 
lease by assignment. Bâtes, while admitting that he signed the 6- 
months extension above quoted, contends that it was the verbal under- 
standing that the extension was to be but 30 days, instead of 6 months, 
and that he signed it believing that it so provided, and it was on the 
theory that this 30-day extension had expired that he made the lease to 
the défendants on April 27th. It appears from a prépondérance of the 
évidence, however, that his contention in this respect must fail. It 
also appears that, while he may hâve told the défendants, at the time 
they took their lease, that his understanding was that the extension of 
the De Ford lease was only for 30 days, they at the time knew that as 
written it provided for an extension of 6 months' time. 

[11 It is held by the Suprême Court of this state in Kolachny v. 
Galbreath, 26 0kl. 772, 110 Pac. 902, 38 L. R. A. (N. S.) 451, that 
a lease of this character does not vest in the lessee the oil and, gas, and 
is not a grant of any estate therein, but is simply a grant of a right 
to prospect for oil and gas; no title vesting until such substances are 
reduced to possession by extracting the same from the earth. It is 
also held in the same case that ejectment will not lie to recover pos- 
session of land covered by such a lease against a lessor or his grantee, 
when the lessee has never been in possession under the lease. But, 
unless for reasons to be hereafter noticed this lease is invalid or void, 
240 F.— 34 
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or contains provisions which preclude équitable relief, certainly the 
lessee is entitled to protection in his right to explore for oil and gas. 
The bill allèges, and the proof shows, that if the défendants are not 
enjoined they will proceed under the terms of the lease they hold to 
taice the oil and gas from thèse premises, having already, pending this 
suit, sunk a well several hundred feet. Certainly, if plaintiff's lease 
is not invalid or void, or does not contain provisions precluding équi- 
table relief, he is entitled to an injunction restraining this destruction 
of the very corpus of the property to which the right given by his 
lease pertains. Big Six Development Co. v. Mitchell, 138 Fed. 279, 
70 C. C. A. 569, 1 L. R. A. (N. S.) 332; Brewster v. Lanyon Zinc 
Co., 140 Fed. 801, 72 C. C. A. 213; Logan Natural G. & F. Co. v. 
Great Southern G. & O. Co., 126 Fed. 623, 61 C. C. A. 359; Allegheny 
Oil Co. V. Snyder, 106 Fed. 764, 45 C C. A. 604. 

[2] It is urged that this is in efïect a suit for spécifie performance 
of the plaintiff's lease, and that, because of the surrender clause above 
quoted, it is a unilatéral contract such as will not be specifically en- 
forced, citing Kolachny v. Galbreath, supra. It is true that a court 
of equity will not ordinarily specifically enforce a contract unilatéral 
in its terms, for the reason that it would be doing a vain and useless 
thing to render a decree settling the rights of the parties which one 
of them might set aside at will ; but it will be noted that that objec- 
tion cannot be urged to the clause referred to in this lease, because 
it is specifically provided that that clause and the option therein re- 
served becomes absolutely inoperative immediately and concurrently 
with the institution of such a suit as this. By the very terms of the 
lease this surrender clause is now no longer available to the lessee, 
and of course the plaintiff, as assignée of the lease, now stands in 
the original lessee's shoes and is bound by this provision. For ail 
future considérations, the lease now stands as though that clause had 
never been inserted. 

[3] In Kolachny v. Galbreath, supra, aiid Superior Oil & Gas Com- 
pany V. Mehlin, 25 Okl. 809, 108 Pac. 545, 138 Am. St. Rep. 942, 
lessees holding oil and gas leases were refused spécifie performance 
thereof, for the reason that they were inéquitable and unfair in their 
terms, and because by the terms of their surrender clauses they were 
unilatéral in their nature, and the lessees, after decree in their favor, 
could hâve abandoned the property. Thèse cases are relied upon by 
the défendant as authority for denying relief in this case. But it 
will be noted, from an examination of thèse cases, that the leases there 
involved differed from the lease now being considered in this: That 
there, in the one case, there was absolutely no provision for early 
commencement of opération, the term of the lease being for 15 years, 
and providing that opérations should commence within the term of 
the lease, or, in case of failure to do so, to pay an cimount not stipu- 
lated. In the other, it was provided that, in case no well was drilled 
within 2 years, the lessee might continue the lease in force from year 
to year by the annual payment of $24. Of course the effect of such 
a lease is to place it within the power of the lessee to hold the prop- 



DOWNEY V, GOOCH 531 

erty, neither developîng it himself nor permitting any one else to do so, 
thus depriving the lessors of the benefits of production and enabling 
the adjoining properties to drain the land in the meantime, ail for 
merely nominal considération paid the lessor. Such a contract is man- 
ifestly inéquitable. But the lease in controversy hère is a very différ- 
ent contract. As originally drawn, it bound the lessee to begin opér- 
ations upon the property witliin 45 days and to complète a well on 
the premises within 4 months. At the time the lease was entered into, 
the land was unproven or "wildcat" territory. It seems to me that 
the undertaking to commence a well within 45 days and to complète 
it within 4 months, to a depth of 2,800 feet, unless oil and gas be 
found at a lesser depth, was, under the circumstances, a very fair prop- 
osition from the standpoint of the lessor. Nor does the extension of 
6 months within which to commence opérations upon the property, 
under the facts as presented at the hearing, appear to me to neces- 
sarily inject an inéquitable feature into the contract. The plaintiff and 
his wife had each given leases upon their adjoining lands. The proof 
is that the lessee had, within about 3 months from the exécution of the 
leases, sunk two well s upon the wife's property; the second being 
sunk upon the wife's rather than upon the husband's at his request. 
Presumably the husband was interested in the development of the 
wife's property, as well as his own. Their interests were more or 
less identical. The évidence indicates that the lessee was proceeding 
in the utmost good faith and with reasonable diligence to explore this 
property for oil and gas. There was no pipe line in that vicinity to 
take the oil. There was no great necessity for immédiate development 
to prevent drainage by other wells. 

[4] The testimony of Bâtes indicates that as a matter of fact the 
understanding with De Ford, at the time the leases were first exe- 
cuted, was that he was to bave 60 days, rather than 45 days, to be- 
gin opérations on Bâtes' land, and 45 within which to begin on his 
wife's land, but that, in drawing the leases, the terms were inadvert- 
ently reversed. Had the lease from Bâtes contained the 60-day pro- 
vision it was intended to contain, it would hâve expired on March 23d, 
the date the extension was executed ; but the fact that the 45-day 
period had expired some 15 days before the extension was granted 
does not invalidate the extension. By the extension Bâtes recognized 
the existence of the lease and its continuing validity, and the proof 
indicates that under the circumstances the extension was supported 
by a sufficient considération. 

[5] So far as the Oklahoma cases cited establish rules of prop- 
erty, I consider them binding on this court. So far as they announce 
the view of that court upon certain équitable principles involved, they 
are, like ail other respectable authorities, persuasive, but not binding 
upon the fédéral court. It will be noted that Judge Williams, in 
Kolachny v. Galbreath, expressly refrained from determining whether 
the option expressed in the lease under considération would be valid at 
law, but bases his décision upon the ground that the lease presented 
such a unilatéral contract as a court of equity would not specifically 
perform. 
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Upon considération of the pleadings and proof offered at the hear- 
ing, I conclude that the temporary injunction should be granted. Or- 
der may enter accordingly, to become effective upon the exécution by 
the plaintiff to the défendants of a good and sufficient bond appropri- 
ately conditioned, to be approved by the clerk, in the sum of $10,000. 



In re WEINTROB. 

(District Court, E. D. North CaroUna. March 17, 1917.) 

No. 567. 

1. Bankruptct <S=377 — Composition — Acceptance bt CKEDiTORa. 

Votes, to accept an offered composition in bankruptcy of 25 per cent., 
cast by an assignée of a claim against a bankrupt, vvho paid the full face 
value of the claim shortly before the creditors' meeting, and by relatives 
of the bankrupt, who clalmed for moneys loaned by them to him, should 
not be consldered, where the bankrupt made no explanation for the pur- 
chase of the claim, or as to the clrcumstances of the loans, in determinlng 
the maloritv of creditors necessary to accept the composition under Bankr. 
Act Juiy 1,"1898, c. 541, § 12d, 30 Stat. 549 (Comp. St. 1913, § 9596), provid- 
ing that the judge shall confirai a composition, if satisfled that the offer 
and its acceptance are in good faith, and havc not been made or prociired 
by any means, promises, or acts therein forbiddcn. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 586-588.] 

2. Bankruptcy <©=»384 — Composition — Denial — Acts Pbeventing Dis- 

charge. 

Under Bankr. Act, § 12d, as amended In 1910, authorizing the judge to 
conflrm a composition with creditors, if the bankrupt has not been 
guilty of any acts which would bar hls discharge, a composition vvill not 
be confirmed where, if a bankrupt's statements to sellers of merchandise 
were correct, a large amount of assets had disappeared, concernlng which 
the bankrupt could give no explanation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592.] 

In Bankruptcy. In the matter of Abe Weintrob, bankrupt. On ex- 
ceptions to the referee's report on pétition for confirmation of com- 
position. Confirmation denied. 

D. H. Gladstone and Bryant & Brogden, ail of Durham, N. C, for 
bankrupt. 

R. H. Sykes, D. W. Sorrell, and E. L,. Tilley, ail of Durham, N. C, 
for creditors. 

CONNOR, District Judge. Abe Weintrob, trading under the firm 
name and style of A. Weintrob & Co., of Durham, N. C, filed his pé- 
tition on December 2, 1916, submitting an offer of 25 per cent, to his 
creditors as a composition, before adjudication, as provided by section 
12, amended by Act 1910, 36 Stat. 839, Fed. Stat. Anno. (2d Ed.) 543 
(Comp. St. 1913, § 9596). He complied with the provisions of the 
statute, and, upon the hearing, at the meeting, 23 of his creditors filed 
proof of claims, which were allowed, aggregating $6,169.99; fifteen 
creditors, representing claims aggregating $3,377.12, voted to accept 
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the offer of composition ; 8 creditors, representing claims aggregating 
$2,833.47, voted against acceptance; 8 creditors, representing $1,178.- 
1 3 schedùled, were not filed ; 4 creditors, relatives of the bankrupt, 
holding claims aggregating $800, voted to accept the offer and filed 
waivers of their right to receive cash for the amount due them. Rosen- 
stein deposited, for Weintrob, the amount necessary to pay the composi- 
tion and costs. The référée recommended the confirmation of the com- 
position. 

John B. Ellison & Son, whose claim for $1,018.24 was allowed, ob- 
jected to the confirmation, and filed several spécifications as the ground 
of their objection. Among other things they charge : That, during the 
four months immediately preceding the date of making the offer of 
composition, the bankrupt purchased and received goods, wares, and 
merchandise to an amount largely in excess of the assets schedùled 
by him. That he made and signed to Bradstreet Mercantile Agency, on 
May 22, 1916, a statement in which he represented that his estate was 
of the value of $8,761.96, while his liabilities amounted to only $1,955.- 
32; that his goods and accounts inventoried $5,211.35. That on Sep- 
tember 1, 1916, he made a statement, as a basis of crédit, to Rose Bros., 
of New York, representing his assets to be $7,793.83 and his liabilities 
$2,061.37. He schedùled, on December 1, 1916, when making his offer 
of composition, his entire assets at $3,435 and his indebtedness as 
$7,013.58. That the petitioner procured, or advised, the purchase by 
Iv. Gladstein, Jr., of the claim, or debt, of Rose Bros., by paying to them 
the fuU amount thereof, and immediately thereafter said Gladstein 
voted to accept in settlement thereof 25 per cent, of said debt. That 
the petitioner kept no bocks of account, showing, or enabling his cred- 
itors to ascertain, the condition of his business or his true financial 
condition. That the composition is not for the best intercst of the 
creditors. 

Upon the filing of the report of the référée and the spécifications, the 
cause was set for hearing, and, after notice to the petitioner and the 
objecting creditors, was heard at Raleigh, March 9, 1917; the parties 
being represented by counsel. The examination, taken before the réf- 
érée, and oral évidence, was introduced on the hearing. 

[1] The duty of the judge, upon the motion for confirmation, is 
prescribed by section 12d of the Bankruptcy Act (Collier [lOth Ed.] 
page 283) : 

"He shall confli-m the composition, if.satisfled that (1) It is for tlie best 
Interest of the creditors ; (2) the banlirupt bas not lieen suilty of any of the 
acts, or failed to perform any o^ the diities, which woiild be a bar to his 
discharge ; (3) and the offer and its acceptance are in good faith, and hâve 
not been made or procured except as hereiu provided, or by any means. 
promises or acts herein forbidden." 

It will be convenient to consider the spécifications in the reverse or- 
der. 

It is charged that the petitioner made a written statement to Rose 
Bros., of New York, on September 1, 1916, in which he represented 
that his stock inventoried $4,879.36 and his total assets were $7,793.83, 
and his liabilities $2,061.34. He purchased, at that time, from Rose 



534 240 FEDERAL REPORTER 

Bros., goods to the amount of $297.50. They sent this daim, with the 
"statement" made by Weintrob, to an attorney in Durham, N. C, for 
collection. A short while before the date set for the meeting of the 
creditors, they instructed their attorney to deliver the account, with 
the "statement," to L. Gladstein, Jr., of Durham, who paid Rose Bros, 
by check the full amount thereof, and took, from them direct, an 
assignment of the claim. Gladstein voted the debt for acceptance 
of the ofifer of composition. The significance of this transaction is 
found in the fact that, to hâve a majority in amount of the claims 
proven and allowed, it vvas necessary that more than $3,084.99, being 
one-half of $6,169.99, the amount proved, should vote for acceptance. 
Without the claim of Rose Bros., the amount se voting was $3,079.62. 
It may be that this claim had a spécial interest, and value, because of 
the alleged "statement" attached to it. This "statement" has not been 
produced, nor has Gladstein been called upon to explain the induce- 
ment which moved him to purchase, at its full face value, a debt against 
a bankrupt for $297.50, and immediately go into a meeting of the cred- 
itors and vote to accept, in full satisfaction, 25 per cent, of the debt — 
thus throwing away $223.12. When Weintrob is asked about the trans- 
action, he contents himself with a stereotvped answer, "I don't re- 
member." The transaction calls for explanation. It does not appear 
that Gladstein is related to Weintrob by blood or marriage, or bears 
any other relation to him, explanatory of his voluntary loss of $223, 
under the circumstances. Without the favorable vote of this claim, the 
composition would, at that stage, hâve failed. 

Three other claims occupy a rather unsatisfactory attitude, when^ 
sought to be used to compel the very large minority, and without them 
the majority, of his creditors to accept one-fourth of their debts in 
full satisfaction. L. Friedman, an uncle, residing in Washington City, 
proves for $100; J. Weintrob, father, Atlantic City, proves for $250; 
H. Weintrob, brother, Atlantic City, proves for $100; D. Weintrob, 
brother, Cambridge, Md., proves for $350. The bankrupt says that 
thèse amounts are due — borrowed money; there is a painful uncer- 
tainty in regard to the dates upon which the money was loaned; there 
does not appear to be any other évidence of the debts than the state- 
ments of the bankrupt and his kinsmen. They ail generously vote to 
accept 25 per cent, of their debts and to release their claim to that small 
percentage. This they are entitled to do, but when their generosity 
is used to make up the majority, in number and amount, of the creditors, 
and thereby secure, against the consent of a majority, confirmation of 
the composition, the court should call for satisfactory proof of the va» 
lidity of their debts, and the reasons why they so generously reduce 
them by 75 per cent, and then surrender the 25. 

[2] Passing to the spécification in regard to the alleged shrinkage 
in the property of the bankrupt, it appears that he is engaged in the 
business of a "merchandise tailor and clothing." He did business in 
Atlantic City 5 or 6 years, and went to Washington City, where he 
remained about 18 months, when he went to Durham, N. C, April. 
8, 1916, bringing his goods with him. He says that he does not re- 
member the value of the goods which he brought when he took an. 



IN BB WEINTEOB 535 

inventory — whether he made any statement about the mîddle of Mav, 
1916. When asked in regard to his purchases, sales, receipts, and 
other pertinent questions, relating to his business, he consistently ad- 
hères to the answer, "I don't remetnber," with an occasional varia- 
tion, "I don't know." Industrious counsel say that thèse answers 
were given to 121 questions. This state of mental négation does not 
satisfactorily explain a business career of 7 months, beginning, as he 
stated, with a substantial balance and ending in unsecured debts, ag- 
gregating $7,013.59, and "stock in trade, $2,500; fixtures, $460; debts 
due on open accounts, $450" — and a proposition to settle with his 
creditors by paying them 25 per cent, of the amount due them. His 
entire indebtedness was contracted during the year 1916, and, except 
$250 due the bank, about $300 due for advertising, and the amounts 
which he says he owes his kinsmen, $800, it is ail for goods and iner- 
chandise. He had no fire or other disaster, nor were his expenses 
large. He says that, during the spring or summer of 1916, he had 
diamond rings worth $1,000, one of which he sold to his sister for 
$300, and the others he sold or pawned and received $300 for them, 
making $600. He made several trips to Atlantic City during the sum- 
mer and early fall of 1916. What relation thèse trips bear to his in- 
solvency does not appear; he says that he did not gamble. He bas 
but little éducation. He says that he employed Mr. Crabtree, who 
kept such books as were found by the receiver. Mr. Crabtree was 
not examined. The inventory was properly and correctly taken by 
the receiver. There is no cause of complaint in respect to his ac- 
tion. It is difficult to resist, upon this record, the conclusion that the 
bankrupt would not be entitled to a discharge, if asking for it in a 
case which had gone through the usual course in bankruptcy. There 
is either an unexplained large shortage in his assets, or the statements 
made by him during the spring of 1916 were false. It is apparent, 
upon his schedule, that he purchased goods between April 18, 1916, 
when he went to Durham, and December 2, 1916, amounting to more 
than $5,000, and that, on the last date, his entire assets amount to $3,- 
435. Without taking into account any goods which he brought from 
Richmond, this shows a shortage of $1,600. 

It is suggested that the proceeds of the goods on hand, with such 
amounts as may be collected on open accounts, will pay more than 
25 per cent. Of this I am doubtful. I am not certain that the cred- 
itors will get, from the estate, more than the percentage offered, if 
so much. I can form no conclusion whether, eliminating this ques- 
tion, it is for their best interest to accept the composition. I cannot 
forecast the future of the bankrupt. I do not think, upon the show- 
ing made, that the assignée cff the Rose Bros, account should be per- 
mitted to vote, or rather that, in securing the requisite amount to 
secure an acceptance of the offer, this claim should be counted. It 
may be that the objection to it should hâve been lodged before the 
référée. There is in this claim, and probably in those of his kinsmen, 
a strong suspicion that the acceptance of the offer of composition has 
been obtained by means prohibited by the law. In Re Comstock l'D. 
-C.) 154 Fed. 747, Judge Brown says: 
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"It Is clear that, If the bankrupt has been guilty of any of the acts whieh 
would be a bar to his discharge, the court Is without power to conflrm a com- 
position, even if satisfied that it would be for the best interests of the 
creditors to do so." Collier on Bankruptcy (lOth Ed.) 299. 

I could not, in the light of the disclosures in this case, the persistent 
refusai of the bankrupt to give any explanation of conditions calling 
for explanation, which he should hâve been able to give, grant a dis- 
charge. 

The motion for confirmation of the composition is denied. This will 
be certified, ta the end that further proceedings may be had in ac- 
cordance with law. 



KENTON V. WEISSBERG et al. 

(District Court, S. D. New York. February 20, 1917.) 

No. 44. 

1. EcjciTT <S=566 — Maxims. 

The maxims, that he who goes into a court of equity must go wlth 
clean hands, and that he who has not done equity cannot hâve equlty, 
bave given rlse to the rule that a court of equity will refuse to grant 
relief to one who, in the matter or transaction concerning which he seeks 
aid, has been wanting in good faith, honesty, or rigbteous dealing ; a 
court of equity being a court of conscience. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 188-100.] 

L'. Specific Performance <ê=532(3) — Unilatéral Coniract — EifPLoYMENT or 

ACTOR. 

A contract providing for défendant'» employment as a motion pieture 
actor, which entitled plaintlfC to defendaat's services for a period of flve 
years, which gave défendant no rlght to compel plaintiff to perform, 
pUiintifî being entitled to assign the contract or dismiss défendant at bis 
pleasure, and providing that défendant should recelve no compensation 
when not acting, without fixing any period for which employment should 
be furnished, is lacking in mutuality, and specific performance will not 
be enforeed by Injunctlon. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
92-98.] 

3. Specific Performance <S=532(3) — Mutuality of Contract — Emplotment — 
. Option of Employer. 

Spécifie performance of a contract will be refused, wliere the othet 
party at its option may décline to earry out its provisions. Therefore, 
where the contract of employment authorized the employer at his option 
to dispense with the services of the employé, specitie performance will 
not be enforeed at the suit of the employer. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
92-08.] 

4, Specific Performance (®=51 — Mutuality of Contract. 

Where a contract of employment allowed the employer to assign the 
contract, and thus to relieve himself of financlal liabllity, regardless of 
the assignee's responsibility, the contract is unfalr and unjust, and equity 
will not aid In its enforcement. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §| 
153, 154.] 

(gir^For othey cases see same topic & KEY-NUMBEK In ail Key-Numbered Digesta & Indexes 
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In Equity. Suit by Harry Kenyon against Roy B. Weîssberg and 
another. Preliminary injunction denied. 

House, Grossman & Vorhaus, of New York City, for plaintifï. 
David L. Podell, of New York City, for défendants. 

MANTON, District Judge. The défendant Weissberg is a profes- 
sional actor, known as "Billy West," and is called tliroughout the con- 
tract "the artist." The contract provides for his employment as a 
"sole" star of motion pictures. The plaintiff hère seeks to enjoin 
Weissberg from entering the employment of the codefendant. The 
third paragraph of the contract provides : 

"It is agreed that the nranager shall hâve the privilège to assign this con- 
tract to any otlier persan, flrin or corporation wlthout the written consent of 
the 'artist' and that in the eveut or such assignment the sald 'manager' shall 
be relleved fronr any and ail fiuancial liability under the terms and conditions 
of this agreement." 

The fourth paragraph provides: 

"It is hereby agreed that the 'artist' shall dévote his entire time and atten- 
tion for the rendition of the services herein agreed to be rendered by him to 
the utniost of his abllity, and to the satisfaction of the manager." 

The sixth paragraph provides for a scale of wages commencing in 
November, 1916, up to and including October 31, 1919. 
The eleventh paragraph provides : 

" * * * It is expressly understood and agreed that the 'artist' shall re- 
ceive no conïpensatlon for performances in which he does not actually render 
his services or for non-playing days which should occur because of sickness to 
him, public calamity, rlots or from the aets of God or the public enemy or for 
such tlmes vFhen the said company for which the 'artist' shall be east may 
not be playlng or for any other reason the said 'manager' is not responsible 
for." 

The défendants oppose the granting of this preliminary injunction 
upon the following grounds: 

(a) That a court of equity vylU not deeree spécifie performance in a case 
where it cannot compel complainant to perform on the ground that such a 
contract is lacking in mutuality. 

(h) That the contract gives the power to one of the parties to dissolve such 
contract at any time whether legally or other wise, and is therefore not en- 
forceable in equity. 

(e) That the contract is not falr, just, and equal in ail its parts. 

(d) That the complainant bas abandoned the contract by failure to lire up 
to its terms. 

f1] A court of equity acts only when and as conscience commands, 
and if the conduct of the plaintiff be offensive to the dictâtes of nat- 
ural justice, then whatever may be the rights he possessed, and what- 
ever use he may make of them in a court of law, he will be held remedi- 
less in a court of equity. Weegham v. Killefer (D. C.) 215 Fed. 168. 

The often heard maxims, "He who goes into a court of equity must 
go with clean hands," and "He who has not donc equity cannot bave 
equity," bave given rise to the rule of law that a court of equity will 
leave to remedy at law, and will refuse to interpose to grant relief to 
one who, in the matter or transaction concerning which he seeks aid. 
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has been wanting in good f aith, honesty, or righteous dealing. A court 
of equity has been said to be the forum of conscience, and an appeal 
directed to it is an appeal to the .moral sensé of the judge. In a prop- 
er case, the court acts upon the conscience of the défendant and com- 
pels him to do that which is just and right. 

[2] Examining the provisions of this contract with thèse simple 
ruies of equity in mind, I am of opinion that the plaintifï is not en- 
titled to the relief he seeks, to wit, a preliminary injunction. It con- 
fers a right upon plaintifï to bfnd Weissberg for a period of five years, 
but it gives no corresponding right to compel the plaintifï on his part 
to perform. The plaintifï may discharge Weissberg at any time when 
the manager détermines that his services are not to his satisfaction, 
Nowhere is it expressed what would constitute satisfaction. If, for 
any reason, the plaintifï chooses not to continue the contract and finds 
that the continuance of the contract would resuit in a financial loss ta 
him, or for any other reason, be it good or bad, he has the right to as- 
sign his contract to any person or corporation, whether the assignée 
be responsible financially or otherwise. This is an inéquitable provi- 
sion. Thèse provisions give undue advantage to the manager against. 
the artist, who is described in the affidavits as unique, well known, and 
well thought of by the public. The contract provides that the artist 
is bound to "dévote his entire time" and attention for the rendition of 
services agreed, but his payment is conditioned upon actual perform- 
ance of service and he is not to be paid for such times when the Com- 
pany for which the aftist shall be cast may not be playing. The man- 
ager in no way obligates himself to organize a company so that the 
artist may be cast. I think the contract is lacking in mutuality and 
ipecific performance should not be decreed. Lerner v. Tetrazzini, 71 
Mise. Rep. 182, 129 N. Y. Supp. 889, affirmed 144 App. Div. 928, 129 
N. Y. Supp. 1132, and 207 N. Y. 709, 101 N. E. 1109. Hère the court 
said: 

"What employment was the plalntlff bound to glve her? There is nowhere 
any obligation on tlie part of plaintitf to employ Tetrazzini any given niim- 
ber of times In any one week or durlng the vvhole ternï of the contract, whicli 
Is cleverly devlsed for the beneflt of plaintiff alone. * • • But In the con- 
tract before us there is no mutuality. Plalntlff was not bound to pay de- 
fendant any certain sum, or to glvé her any certain number of appearances, 
and therefore the contract Is vold for the want of mutuality." 

In the présent cojitract, during the term of employment, the employer 
has the right not to use defendant's services or pay there for. In Keith 
v. Kellerman (C. C.) 169 Fed. 196, the court held: 

"On the other hand, the second part of the contract, regulatlng the summer 
season, seems to me to be open to the objection that it does lack équitable mu- 
tuality. Neither expressly nor by necessary implication does it flx the periods 
when performances shall be glven. For business or other reasons satlsfac- 
tory to him, tbe plaintiff might omit eiçhibitions during any part of the sum- 
mer season. During such period there will be no proceeds to dlvlde, and the 
défendant would be wlthOut compensation and at the same time under a 
covenant not to perform for any one else. The contract lacks in this respect 
the kind of mutuality which moves a court of equity to aid its performance by 
injunction. Shubert Theatrieal Co. t. Coyne (Sup.) 115 N. Y. Supp. 968. A* 
In the cause cited, the défendant would receive compensation, If any, only for 
actual performances." 
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[3] The fédéral courts hâve refused to decree spécifie performance 
of a contract, where the other party at its option may refuse to carry 
out its provisions. The essence of a decree for spécifie performance is 
that it should be mutually binding and conclusive on both parties. Féd- 
éral Oil Co. V. Western Oil Co. (C. C.) 112 Fed. 373. 

Under the fourth clause of the contract, the services to be rendered 
by the artist may be dispensed with by the manager, even though they 
do involve art, taste, fancy, and judgment, at any time that they do 
not reach a grade of satisfaction to be determined by him. There is 
nothing in the contract to show that the manager must âct in good 
faith or in any way to liniit the manager in this regard. I think a con- 
tract so worded should not be specifically enforced. Southern Express 
Co. v. Railroad Co., 99 U. S. 191, 25 L. Ed. 319. 

This is a réservation by which the manager may abrogate his con- 
tract to dismiss the défendant from his service, It makes the contract 
unenforceable as against the manager, and is somewhat similar in prin- 
ciple to the case considered in Rutland Marble Co. v. Ripley, 10 Wall. 
339, 19 L. Ed. 955, where the court refused spécifie performance. See, 
also, Philadelphia Bail Club v. Hallman, 8 Pa. Co. Ct. R. 57 ; Metro- 
politan Exhibition Co. v. Ward (Sup. Ct.) 9 N. Y. Supp. 779 ; Brook- 
lyn Baseball Club v. McGuire (C. C.) 116 Fed. 782; Triumph Electric 
Co. v. Thullen (D. C.) 228 Fed. 762. 

[4] The third paragraph permits the assignment of the contract 
without the consent of the artîst, and relieves the manager from finan- 
cial liability thereunder after such assignment. A court of equity 
should not extend its aid to the enforcement of such a contract, for 
such a provision is unfair and unjust. 

"If an agreeuieDt be ^eflcient In either falrness, justice, or eertalnty, its 
spécifie performance will not l>e decreed." 2 Story, Equity, §§ 769, 770. 

There are other considérations urged by the défendants against this 
preliminary injunction, but I think it sufficient to mention the foregoing 
and to deny the injunction at this time. 

An order may be presented accordingly. 



BUTTERICK CO. v. UNITED STATES. 

ITEDERAL PUB. CO. v. SAMK. 

(District Court, S. D. New York. March 5, 1917.) 

1. Internai Revenue (S=>9 — Excise Taxes — Statxjte. 

Corporation Eixclse Tax Act Aug. 5, 1909, c. 6, 38 Stat. 11, 112, whIch 
embraced no tax upon dlvidends reeelved by corporations from stock of 
other corporations, subject to the tax, was repealed by Incomte Tax Act 
Oct. 3, 1913, e. 16, 38 Stat 114, 166, which contained a proviso that the re- 
peal of existing laws or modifications thereof embraced in the act should 
not aftec-t any act done or right accruing, or any suit or proceeding had or 
commenced, in any civil case before such repeal or modification, but ail 
rights and liabilities under such laws should continue and might be en- 
forced in the same manner as If such repeal or modification had not beeu 

®=5For other cases see same toplc & KEY-NUMBER In ail Key-NumbereiJ Digests & Indexes 
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made. Eelâ, that such saving clause was intended to relate only t» 
rights and llabilitles in respect to taxes which had accrued under the act 
ot 1909, and was not Intended to cover excise taxes upon corporations for 
the nïonths of January and February, 1918, wliich were Imposed by the 
Income Tax Act, as the constitutional aineiidment of Slarch 1, 1913, de- 
signed to permit taxation of Ineomes without apportionment was not 
adopted until March Ist; this being apparent from the provision in that 
act that excise taxes for two œonths shal! be ascertalned In accordance 
wlth the provisions of section 2g. Consequeutly exemptions In the Cor- 
poration Excise Tax Act are not applicable to taxes imposed for those 
two m'onths. 

[Ed. Note. — For other cases, see Internai Kevenue, Cent, Dig. §§ 13-28.] 

2. Internai, Reve.nue <S=>9 — Corporation Taxes— Fkanchise. 

A corporation, which merely held the stock of other corporations and, 
by issuance of proxies to vote at the meetings of the subsidiary compa- 
nies, directed such corporations, is not exerclslng any franchise on which 
excise taxes may be assessed, under Income Tax Act 191.3, for the nfonths 
of January and February of that year, prior to the ratihcation of the In- 
come tax araendment to the Constitution of the United States; thls being 
80, though the holding corporation made a loan to its subsidiary company. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28.) 

At Law. Actions by the Butterick Company and by the Fédéral 
Publishing Company against the United States. Judgments for plain- 

tiiïs. 

Noble, Estabrook & McHarg, of New York City (Herbert Noble, 
of New York City, of counsel), for plaintiffs. 
H. Snowden Marshall, U. S. Atty., and Ben A, Matthews, Asst. U. 

5. Atty., both of New York City, 

AUGUSTUS N. HAND, District Judge. Thèse actions are brought 
under Tucker Act March 3, 1887, c. 359, 24 Stat. 505, to recover ex- 
cise taxes paid under protest. The plaintifï in each case was a hold- 
ing company, which did nothing more than receive and distribute in- 
come derived from dividends paid by subsidiary operating companies 
engaged in the publication of magazines. Thèse plaintiffs necessarily 
held corporate meetings of the stockholders and directors, and issued 
proxies to vote the stock of the operating companies. The Butterick 
Company also bas indorsed notes of a subsidiary company to promote 
the successful opération of the latter. 

[1] The Corporation Excise Tax Act of 1909 (Act Aug. 5, 1909. c. 

6, 36 Stat. 11, 112) was succeeded by the Income Tax Act of 1913 
(Act Oct. 3, 1913, c. 16, 38 Stat. 114, 166), which followed the consti- 
tutional amendment of March 1, 1913 (article 16), designed to permit 
taxation of ineomes without apportionment which had been held un- 
constitutional in the case of Pollock v. Farmers' Loan & Trust Com- 
pany, 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759. In order to avoid 
taxing ineomes under the act of 1913 prior to the date of the adoption 
of the constitutional amendment, that act provided for an excise tax 
on corporations for the months of January and February, 1913, meas- 
ured by a percentage of the amount of net income during those months, 
and for a tax on ineomes as such after March 1, 1913. 

Ê=>For other cases see same topic & KEY-NUMBER in alJ Key-Numbered Dlgests & Indexe» 
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The Corporation Excise Tax Act of 1909 imposed no tax upon 
dividends received by corporations from stock of other corporations 
subject to the corporation excise tax, and while this act was repealed 
by the Income Tax Act of October 3, 1913, the latter act contained 
the proviso that: 

"The repeal of existlug laws or modifications thereof embraced in thls act 
shall not aflect any act donc, or any rlght accrulng or accrued, or any suit or 
proceeding had or commenced in any civil case before the said repeal or modi- 
fication; but ail rlffhts and liabllltles nnder said laws shall continue and 
may be enforced In the same manner as If said repeal or modifications liad not 
been made.'' 38 Stat. 202. 

I am inclined to think that the foregoing saving clause was intended 
to relate only to rights and liabilities in respect to taxes which had 
accrued under the act of 1909 and that it was not intended to cover 
excise taxes upon corporations for the two months of January and 
February, 1913. The act of 1913 must be regarded as entirely sup- 
planting the former act as to ail taxes which the act of 1913 imposes. 
Consequently excise taxes for the first two months of 1913 were a 
new tax, subject only to such exemptions or limitations as might be 
found in the later act. This seems clear from the provision in the 
act of 1913 that the excise tax for those two months was to be "as- 
certained in accordance with the provisions of subsection 'G' of section 
2 of this act." In that section Congress made no provision for the 
exemption of dividends upon the stock of other corporations which 
had paid a tax. This being the case the taxes for thèse two months 
while measured by the income of corporations accruing therein must 
be paid without regard to exemptions in the former act. 

[2] Whether the Butterick Company and the Fédéral Publishing 
Company were liable to a tax for the months of January and February, 
1913, dépends, therefore, not on any exemption in the act of 1909, but 
purely on whether thèse plaintiffs were exercising any franchise during 
those months other than that of simply being corporations (a franchise 
which was not under the décisions taxable as an excise). Mr. Justice 
Day said in the case of Flint v. Stone Tracy Co., 220 U. S. 107, 31 
Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312, when speaking of 
this excise tax : 

" * • • The tax is imposed not upon the franchises of the corporation 
Irrespective of their use in business, nor upon the proi)erty of the corporation, 
but upon the dolng of corporate ♦ * • business and with respect to the 
carryiug on thereof. • • • " 

The plaintiffs hère paid the taxes for the months of January and 
February under protest and seek to recover them in thèse actions. The 
government contends that the direction of the management of the sub- 
sidiary companies by the holding companies was a doing of business 
which subjected the holding companies to an excise tax. This direc- 
tion was accomplished only by the control of the subsidiary companies 
through stock ownership. Of course, proxies had to be issued to vote 
at the meetings of the operating companies, and the directors of the lat- 
tef were chosen by the owners of the stock. No holding company can 
exist without a corporate activity involved in the exercise of such con- 
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trol through its stock ownership in the operating company, but such 
corporate activity is not, under the authority of United States v. Nipis- 
sing Mines Co., 206 Fed. 431, the exercise of a franchise vvhich is sub- 
ject to an excise tax. 

The indorsement by the Butterick Company of the notes of its snb- 
sidiary company was the only fact which is to be added to the fr?,;? 
before the court in the case of United States v. Nipissing Mines Co., 
supra, which was decided by the Circuit Court of this Circuit; but 
this is not sufficient to differentiate that case f rom the action by the But- 
terick Company hère under considération. The indorsement was, if 
anything, less than a loan by the holding company, and I can hardly 
beheve that a loan by a holding company to its subsidiary, without fur- 
ther direct participation in the activities of the latter, would render 
the holding company subject to the excise tax. The Minehill Railvvay 
Company showed greater corporate activity than this in the case of 
McCoach V. Minehill Railway Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 
L. Ed. 842. There the company did more than receive payments f rom 
another company, for it maintained an office force at large expense and 
invested its funds and collected income from such investments ; yet it 
was held by a majority of the Suprême Court not to be subject to an 
excise tax. See, also, Zonne v. Minneapolis Syndicate, 220 U. S. 187, 
31 Sup. Ct. 361, 55 L. Ed. 428; United States v. Emery, etc., 237 U. 
S. 28, 35 Sup. Ct. 499, 59 L. Ed. 825. 

It is urged on behalf of the government that the Butterick Company, 
as well as the Fédéral Publishing Company, through stock ownership, 
direct and côntrol various competing companies. The record shows 
that only the operating companies bave office stafïs and pay salaries. 
That each of the plaintifïs has more than one subsidiary company, and 
that such subsidiary companies might be in compétition, if tliey were 
not owned by the same interests, does not show that the holding com- 
panies in their respective corporate activities differ from holding com- 
panies which hâve but one subsidiary operating company. In other 
words, the cases seem to fall within the doctrine of United States v. 
Nipissing Mines Co., supra. 

Mr. Justice Day, in the case o£ Von Baumbach v. Sargent Land Com- 
pany, 242 U. S. 503, 37 Sup. Ct. 201, 61 h. Ed. , decided January 

15, 1917, enunciated the rule applicable to such cases as those under 
considération : 

"The falr test to be derlved from a considération of ail of them Is between a 
corporation which has reduced its activities to the owning and holding of 
property and the distribution of its avalls and dolng only the acts necessary 
to continue that status, and one which is still active and is maintalning its 
•organization for the purpose of contlnued efforts in the pursuit of profit and 
gain and such activities as are essentiaJ to those purposes." 

Under the foregoing définition, I do not think the plaintifïs can be 
regarded as engaged in business in a way which would subject either 
of them to an excise tax. 

The plaintifïs should hâve judgment in each case for tlie amounts for 
*rhich action has been brought 
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R. G. PACKARD CO. v. COMMISSIONERS OF THE PALISADKS INTER- 
STATE PARK. 

(District Court, S. D. New York. January 14, 1916.) 

Courts <g=>,'î03(l)-^FEDEBAi. Coubts — Actœons Aqainst State — Immunttt 
FBOM Suit — Waiver. 

Laws N. Y. 1900, c. 170, crenllng a commission to sélect lands in the 
Palisades on the Hudson river to establish a state park, section 2 (as 
amended by Laws N. Y. 1915, c. 562) of whleh provides that the board of 
comm.issloners and thelr suecessors are thereby created a body polltic, 
wlth power to sue and be sued, to use a common seal, and to niO'ke and 
adopt by-la\vs to regulate Us proceedings, and authorized to choose its 
officers and employés, and section 5 of whlch empowers the board to 
take in fee or otherwlse by glft, devise, or enïinent domain, and that 
deeds of conveyance for sueh land shall be made to the board of com- 
mlssloners by its coiporate name, created a corporation, and thereby the 
State walved its Immunlty from suit agalnst the commission by a citizen 
of another state glven It by Const. Amend. 11. 

pid. Note. — For other cases, see Courts, Cent. Dig. § 844.] 

At Law. Action by the R. G. Packard Company against the Com- 
missioners of the Palisades Interstate Park. On demurrer by défend- 
ant. Demurrer overruled. 

Mark Ash, of New York City, for plaintiflf. 

George A. Blauvelt, of New York City, for défendant. 

MAYER, District Judge. The action is to recover damages for an 
alleged breach of a contract entered into between plaintiff and the de- 
fendant, Commissioners of the Palisades Interstate Park. The de- 
murrer interposed by défendant raises the sole question as to whether 
this court bas jurisdiction of the défendant in this action; it being 
claimed that the défendant is, to ail intents, the sovereign state of New 
York, and therefore cannot be sued in this court, by virtue of the pro- 
visions of the Eleventh Amendment to the Constitution of the United 
States. 

By chapter 170 of Laws of 1900, the state of New York provided 
for a commission, the purpose of which was to sélect and locate lands 
in the Palisades on the Hudson river, in order to establish a state park, 
and thereby préserve the scenic beauty of the Palisades. Under the 
act, a board of commissioners was created a body politic, with power 
to sue and be sued. Sections 2 and 5 provide, among other things, 
as follows: 

"Sec. 2. Such board of commissioners, and their successors, are hcrehy cre- 
ated a bodv politic, with power to sue and be sued, to use a common scal, and 
to rnake and adopt by-larcs to rcffvlate its prooeedings. Such bnnrd shall an- 
nuaUy choose from among its members a président, a vice président, trensurer 
and secretary and appoint such other officers and such other employées, includ- 
ing patrolm.en, as it may deem necessary to carry out the purpose of this act, 
and may employ counsel." (As amended by I.a.\vs 1915, c. 562.) 

fi;:»For other cases see same topic & KEY-NUMBER In ail Key-Numhered Dlgests & Indexe» 
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"Sec. 5. The saîd board of commissloners shall hâve the power to acqulre, 
raaintaln and make available for use as a public park the lands located as 
aforesald, and for thls purpose shall hâve power to take in fee or otherwijse, 
by purchase, gift, devise or emi/nent domain, the said lands, or anv of them, 
and uny rights, bnterests and easements therein, and to receive 'by gift, oon- 
tribution or teguest moncya to &e used in aoguirlng or vmproving the said 
lands or any of them.; deeda of cowveyance for such lands shall be made to 
said board of commis sioner s by Us corporate nome, and it shall be the duty 
of said board to préserve, care for, lay ont and împrove the said parle and 
to make rules for the use and govemment of the sam^e." 

The act has been amended in some particulars, not hère relevant, 
except that Laws 1915, c. 562, reiterate the provisions of section 2, 
supra. There is no question that the act describes, in every sensé, a 
corporation, and gives to the so-called body politic, thus created, ail of 
the powers and machinery of a corporation. 

It is well settled that a state may waive its immunity (36 Cyc. 912, 
and authorities cited), and thus create a corporation of this character, 
which may be sued on its contracts in a court of gênerai jurisdiction. 
The opinion of Judge Dietrich in the comparatively récent case of In- 
terstate Const. Co., Ltd., v. Régents of the University of Idaho (D. C.) 
199 Fed. 509, makes unnecessary further citations or références. 

The fact that the state of New York has made various appropria- 
tions for défendant does not affect nor change the proposition hère in- 
volved. To ascertain whether immunity has been waived, we must 
look to the statute which describes and defines the character of the cor- 
poration created and the powers conferred upon it 

The demurrer is overruled. 
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BIRD et al. v. CITY OF EIGHMOND. 

In re AINSLIE CARRIAGE CO. 

(Circuit Court of Appeals, Fourth Circuit. Marcli 14, 1917.) 

No. 1461. 

1. Bankkuptcy <S=>198 — Préférences — Landlord's Lien. 

A landlord's lien, perfected less than four months before the tenant's 
banliruptcy by distress warrant proceedings under Code Va. 1904, §§ 2787, 
2790-2792, which are declaratory of the common-law riglit of distress for 
rent, is not a levy or a lien obtained througli légal proceedings, within 
Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 564 (Comp. St. 1913, § 9651), 
provlding that ail levles, judgments, attachments or other liens obtained 
through légal proceedings against a person who is insolvent within four 
months prior to the flllng of a pétition against him, shall be deemed nuU 
and void in case he is adjudged a bankrupt, since it is an inchoate right, 
which dates from the time the tenant places the goods on the premises and 
may be perfected at an y time by summary proceedings, and its efÊect is 
not to permit one gênerai credltor to obtain a préférence over another 
merely as the resuit of a. race of diligence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296- 
316.] 

2. Bankkuptcy i®=>346 — Payment of Claims — Pbiobity — Taxes — "Divi- 

DENDS." 

Bankr. Act, § 64b (Comp. St. 1913, § 9648), provlding that the court shall 
order the trustée to pay ail taxes in advanee of the payœent of dividends 
to ereditors, does not authorize the payment of taxes eut of the fund 
derived from the sale of goods subject to a landlord's lien, under a dis- 
tress warrant, in view of section 67d, provlding that liens given in good 
faith for a présent considération shall to the extent of such considération 
not be affected by the act, since "dividends," as used in the Bankruptcy 
Act, applies only to claims of gênerai unseeured ereditors, and not to se- 
cured ereditors, except as to the amount of the claim in excess of the 
security (quoting Words and Phrases, Second Séries, Dividend). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535.] 

8. Municipal Corporations (5=978(3) — Taxation — Lien — Personal Propek- 
TY Taxes — Charter Provision. 

Within Richmond City Charter, § 73, provlding that ail goods and 
chattels may be dlstrained and sold for taxes assessed and due thereon, 
and no deed or trust or mortgage thereon shall prevent the distress and 
sale, the expression "taxes due and assessed thereon" limits the lien for a 
Personal property tax to the particular property on which the assessment 
was made for the current year, so that the city cannot distrain for taxes 
for previous years on a stock of carriages and materlals which is con- 
stantly changlng, and thereby displace a landlord's lien thereon, wlthout 
proof that the goods were the sarae as those on which the taxes for those 
previous years had been assessed. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
2108.] 

4. Courts ©=>36e(61 — Rules oï Décision — Décision of State Court — Con- 
struction OF Taxation. 

The décision of the highest court of the state construlng statutes au- 
thorizlng distress for Personal 'property taxes Is conclusive on the féd- 
éral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 961.] 

Woods, Circuit Judge, dissenting. 

®=9Far ocber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
240 F.— 35 
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On Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastem Dis- 
trict of Virginia, at Richmond, in Bankruptcy ; Edmund Waddill, Jr., 
Judge. 

In the matter of the Ainslie Carriage Company, bankrupt. Pétition 
by Elizabeth W. Bird and others against the City of Richmond to 
superintend and revise in matter of law proceedings of the District 
Court whereby the city was given a préférence for the payment of its 
taxes over the claim of petitioners for a landlord's lien. Reversed. 

James E. Cannon, of Richmond, Va., for petitioners. 
George Wayne Andersen, Asst. City. Atty., of Richmond, Va., for 
respondent. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a controversy between the 
landlords of the bankrupt, Ainslie Carriage Company, claiming a lien 
upon the bankrupt's assets by virtue of a distress warrant for rent, 
levied on November 1, 1909, and the city of Richmond, claiming prior- 
ity over the landlords by virtue of certain bills for delinquent Per- 
sonal taxes assessed against the bankrupt for the years 1907, 1908, and 
1909, and for current taxes for the year 1910, being the year in which 
the adjudication in bankruptcy was made. 

It is conceded that the landlords levied a distress warrant on the 
Ist day of November, 1909, and that the city of Richmond made no 
effort to levy for its delinquent taxes for the years 1907, 1908, and 
1909, although given the express power to do so by section 73 of its 
charter in the folio wing language : 

"AU goods and chattels, wheresoever found, may be distralned and sold for 
taxes assessed and due thereon. • • • •• 

It appears from the answer of the city of Richmond that the ordi- 
nances of the city provide that the taxes for each year are payable 
on or before June 30th, and, under chapter 14, section 7, of Richmond 
City Code, it is provided that, if ail taxes be not paid before Septem- 
ber Ist, the tax coUector shall distrain, except where one-half has 
been paid prior to June 30th. The situation of the parties on Novem- 
ber 1, 1909, may be summarized as follows: 

The landlords, in pursuance of chapter 127 of the Code of Vir- 
ginia, had distrained for rent to the extent of $2,929.57, at the rate 
of $2,000 per annum. Section 2787 of the Code of Virginia provides 
that rent of every kind may be recovered by distress on action, sec- 
tion 2790 that rent may be distrained for within 5 years from the time 
it becomes due, and section 2791 that distress may be levied on any 
goods of the lessee, or his assignée, or jmdertenant, found on the prem- 
ises, or which hâve been removed therefrom not more than 30 days. 
Under the provisions of its charter the city of Richmond had a right 
to distrain for taxes due in 1907 on the Ist day of September, 1907, 
and at any time thereafter; likewise for its 1908 taxes on the Ist day 
of September, 1908, or any moment thereafter, and for its 1909 taxes 
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it had the same right, ail of which continuée! until the time the land- 
lords made their levy. 

It is contended by the landlords that inasmuch as they exercised 
their right of distress, and that the city did not exercise its right to 
levy and collect, that they acquired a lien upon the bankrupt's assets 
superior to that of the city. On the other hand, the city claims that 
its inchoate and unexercised right of distraint gives it a priority over 
the landlords, and, furthermore, under the Bankruptcy Act (section 
64a), the taxes are given priority over ail other claims. 

It appears that the adjudication in bankruptcy was made on the 
3d day of February, 1910, or less than 4 months after the levy of the 
landlords, and one of the contentions of the city is that therefore, un- 
der section 67f of the Bankruptcy Act, the landlords were not enti- 
tled to any lien at ail. The référée made a report under date of July 
14, 1910, in which he found that the landlords were entitled to par- 
ticipate in the distribution of the fund arising from the sale of die 
bankrupt's assets ahead of the claim of the city of Richmond and of 
the commonwealth of Virginia for franchise tax and registration fee, 
but recited an agreement by which final détermination of the question 
should await the décision of the Suprême Court of Appeals of Virginia 
as to whether, under like circumstances in a case before it, the city 
and State did in fact hâve a lien for their taxes without making a 
levy. 

Under date of March 12, 1913, the référée made another report, in 
which he stated that the case in the Virginia appellate court had gone 
ofï on a question of jurisdiction, and in which he proceeded to hold 
that, under the proper construction of section 67f of the Bankruptcy 
Act, the landlords were not entitled to a lien, and that being, therefore, 
relegated to the class of gênerai creditors, the city and state were 
preferred in the distribution of assets by virtue of section 64 of the 
Bankruptcy Act. To this report the landlords filed exceptions, which 
were treated by the court below as a pétition to review such report, 
and the court, by an order entered on the 14th day of April, 1914, 
reversed the ruling of the référée and held that the landlords did hâve 
a valid lien for their rent under the Bankruptcy Act, and that such 
lien took priority over the claims of the state of Virginia and of the 
city of Richmond. 

On April 21, 1916, the court below, having previously granted a 
rehearing on application of the city of Richmond, handed down an 
opinion reversing its former ruling, and holding that the city's claim 
for taxes should take priority over the landlords' lien, and carried this 
ruling into effect by the entry of an order on June 19, 1916, which or- 
der we are now asked to review. 

We are not unmindful of the importance of the questions involved 
in this controversy. That the state and its municipalities should be 
clothed with ample power to assess and collect taxes promptly and with 
as little delay as possible is conceded. In this suit, as appears from 
the statement of facts, a controversy has arisen which involves on the 
one hand the character of a lien to which a landlord is entitled undei 
the laws of the state of Virginia, and on the other the character of a 
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lien for taxes to which the city of Richmond is entitled by virtue of 
its charter, 

[1] The petitioners rest their "claims upon those statutes of Vir- 
ginia which are merely declaratory of the common-law principle of 
distress for rent in arrear which obtains in one form or another 
throughout the entire English-speaking world." Section 2787 of the 
Code of Virginia is pertinent to this case, and reaffirms the common 
law, to wit: 

"Rent of every kind may be recovered by distress or action." 

Section 2790 also provides : 

"Rent may be distralned for withln flve years from tbe tlme It becomes due, 
and not afterwards, whether the lease be ended or not." 

Section 2791 is in the f ollowing langiiage : 

"The distress may be levied on any goods of the lessee, or his assignée, or 
under tenant, found on the premlses, or which may hâve been removed there- 
from not more than thirty days. If the goods of such lessee, assignée, or un- 
der tenant, when carrled on the premlses, are subject to a lien, which is valld 
against his creditors, hls Interest only in such goods shall be llable to such 
distress. If any lien be created thereon whlle they are on the leased prem- 
lses, that shall be liable to distress, but for not more than one year's rent, 
whether it shall hâve accrued before or after the création of the lien. No 
other goods shall be liable to distress than such as are declared to be so lia- 
ble in this section." 

In this instance it appears that the landlords proceeded to enforce 
their statutory rights and to perfect the inchoate lien, which they had 
by virtue of their lease, by levying a distress warrant for 18 months' 
rent, which gave them a lien subject to the provisions of section 2792, 
in which it is provided that : 

"Neither this or the preceding section shall afCect any lien for taxes, levies, 
or mllitla fines." 

The référée who passed upon this question in his second report held 
that this lien was of no efïect because of section 67f of the Bank- 
ruptcy Act, that part which is germane being in the foUowing lan- 
guage : 

"Ail levies, judgments, attachments, or other liens, obtained through légal 
proceedings against a person who is Insolvent, at any time within four months 
prior to the filing of a pétition against him shall be deemed null and void in 
case he is adjudged a bankrupt. » • * " 

The f ramers of the Bankruptcy Act, in employing the word "levies," 
etc., obviously had référence to writs of exécution, fi. fa. garnishment, 
etc. In other words, this section is limited to liens obtained through 
légal proceedings. This, we think, easily distinguishes the liens con- 
templated by section 67f from the landlords' lien, which is not, in any 
sensé of the word, a lien obtained through légal proceedings. Collier 
on Bankruptcy, at page 966, in referring to levies under section 67f, 
says: 

"A lien acqulred by a levy under a landlord's distress warrant Is not ob- 
tained through légal proceedings within the meaning of this subsection." 
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A landlord's lien is contradistinguished from the other class of liens 
to which we hâve referred, in that it is inchoate from the moment the 
lease is executed, and may be made perfect at any moment by dis- 
tress, a remedy which is summary in its character. 

The Bankruptcy Act is intended to prevent one gênerai creditor 
from obtaining an advantage over another. In other words, it was 
the intention of the Congress in the enactment of this law that, where 
one becomes unable, by misfortune or otherwise, to meet his ob- 
ligations, to préserve the status of his estate, so that there might be 
an equal distribution of his assets between ail his creditors, subject to 
the claims of lien creditors whose standing is fixed by the statùte; 
in other words, to prevent préférences and secure a fair and impartial 
distribution of the bankrupt's estate among his creditors, having, as 
we hâve stated, due regard to the valid liens of any of his secured 
creditors. 

We do not think there is anything in the statute to authorize the 
contention that a landlord should be treated as a gênerai creditor, and 
thus deprive him of the lien which is guaranteed by the statutes to 
which we hâve referred. Remington on Bankruptcy, § 1160, in re- 
f erring to this point, says : 

"A landlord's lien for rent, or right of priority on distribution, is not iin- 
paired by the bankruptcy act. But the subject is eom'plicated by the fact that 
landlords are frequently also glven priority by state law, upon distribution 
of an insolvent estate, regardless of lien, and that this priority is preserved in 
bankruptcy by section 64b." 

The référée in the report to which we hâve referred cites the case 
of West Side Paper Co., 159 Fed. 241, 20 Am. Bankr. Rep. 289, in 
support of his contention. In that case the District Court held that 
a levy of a distress warrant for rent made within four months was in- 
valid. However, this case was carried to the Circuit Court of Ap- 
peals for the Third Circuit, where the judgment of the lower court 
was reversed. 162 Fed. 110, 89 C. C. A. 110, 15 Ann. Cas. 384. That 
court, in referring to this phase of the question said: 

"Distress for rent in arrear is one of the most anclent as well as 'one of the 
most efficient of the landlord's remédies for the collection of rent.' It is in 
most of our states, as It was at common law, a rlglit sui generis, belonging to 
the landlord whenever the right of landlord and tenant existed. It appears 
to hâve been abolished in a few of the states, and in most of them its exercise 
bas been regulated by statute. Its essential characteristics are, however, for 
the most part, the sauie as existed at com'mon law. * * * The right to dis- 
train or levy upon ail the goods upon the deniised premises, whether those of 
the tenant or of a stranger, arises the moment the relation of landlord and 
tenant is established. It is a right in the nature of a lien, rather than a lien, 
until the goods are actually disti'alned under a landlord's warrant. • * * 
Xo suit or proceeding at law, whether in personam or in rem, in the proper 
sensé of those words, was necessary for the assertion of this right It belongs 
to that small category of Personal rights, the assertion of which has always 
been independent of légal procédure, of which the right to abate a nuisance, 
under certain circumstanees, and the right to distrain cattle danïage feasant, 
are examples. While there is no spécifie lien, except on the goods actually dis- 
trained under the landlord's warrant, ail the goods on the demised premises 
are to be consldered as being under a quasi pledge, which gives superiority to 
the speciïic lien established by the distraint. Such a lien is in no sensé 'ol>- 
tained through légal proceedings.' Nor is it within the splrit of the bank- 
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rnpt law In this regard, as evidenced by other provisions thereof, as well as 
that oî 67f, above quoted." 

Also the case of In re Burns (D. C.) 175 Fed. 633, is very much 
in point. 

Tiiis question was also passed upon in the case of In re Robinson 
& Smith, 154 Fed. 343, 83 C. C. A. 121. In that case a distress war- 
rant was levied just two days before the pétition in bankruptcy was 
filed. The learned judge who heard the case, after citing subsections 
"c" and "f" of section 67, then stated the claim of the appellants as 
f ollows : 

"Ttiat the selzure In distress is, wlthln thèse paragraphs, in the nature of a 
suit or proceeding in attachment, and having been begun within the four 
months before bankruptcy is annulled by the adjudication of bankruptcy. We 
oannot coneur In thls view. The whole question is one of Interprétation of the 
Bankrupt Act — the policy of that act respecting the récognition of liens In the 
distribution of bankrupt estâtes. Paragraphs 'c' and 'f,' quoted, were meant, 
iu our judgment, to relate only to those actions or proceedings taken by créd- 
itons, who having no existlng lien or rlght of lien resting in existing contract, 
entered Into in good faith, seek to obtaln préférence by being flrst in a race of 
diligence. * • • But the lien obtalned by the distress vearrant under the 
kind of lease involved in thls case Is not the resuit of a race of diligence. Un- 
der the lease * * • the right ot lien was created when the lease was ex- 
ecuted, and the tenant entered upon possession of the premises — a right put 
wliolly, at that time, within the control of the landlord and m'aturlng the mo- 
ment the landlord chose to mature It. And though it dld not aetually attach 
* * • until within four months of the bankruptcy, It was the kind of lien, 
it seems to us, that section 67d was intended to préserve ; for unquestionably 
as between the parties to the lease It was a lien, not simply because the dis- 
tress warrant was aetually levied, but because, by contract between them, the 
levy of the distress warrant was authorized." 

There are a number of other .cases wherein the Court of Appeals 
in the other circuits hâve taken the same view of this matter. In the 
case of In re Emslie, 102 Fed. 291, 42 C. C. A. 350, where a me- 
chanic's lien was filed within four months preceding the adjudication 
in bankruptcy the Circuit Court of Appeals for the Second Circuit 
held that it was protected by section 67d. The court in that case in 
ref erring to this point said : 

"There are no équitable considérations in favor of the gênerai creditors of a 
debtor which should defeat a mechanic's lien. Etvery créditer dealing with 
the debtor does so with the knowledge that those who are furnishiug labor 
and materials for the building can, if they choose, acquire a prlority of pay- 
aient over other creditors. Statutes giving such liens are designed to enable 
m'echanlcs and material men to rely upon the security of the building itself, 
without looking to the responsibility of the owner. ïhe justice and expedi- 
eiicy of giving such clalms prlority over the debts of gênerai creditors is man- 
ifested in the législation of the several States. We cannot believe that it was 
the intention of Congress to put them upon the footing of the liens particularly 
mentioned in section 67. The question of the valldlty of such liens was con- 
sidered by the Circuit Court of Appeals for the Seventh Circuit. In re Kerby- 
'Dennis Co„ 36 0. C. A. 677, 95 Fed. 116. In considering the provisions of sec- 
tion 67 the court used this language: 'We cannot indulge the presumptlon that 
Congress intended to avoid a lien secured by the act of labor, and preserved 
and continued in force only when légal proceedings are Instituted within a 
speclfled time. Such a construction would avoid ail mechanic's liens, and ail 
the liens of laborers, which the laws of various states hâve for years sought 
to protect and to prefer.' We agrée with the opinion of that court that the 
terms of section 67 do not invalidate such a lien." 
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See In re Yoke Vitrified Brick Co. (D. C.) 180 Fed. 235. 

In the case of In re West Norfolk (D. C.) 112 Fed. 767, Waddill, 

District Judge, in referring to the statutc which provides for a supply 

lien, said : 

"The tlme of fumisliiiig the supplies Is the porlod as of which the materlal 
man Is given a right of lien. The right to clalm the lien arises under this sec- 
tion, and may be enforced at any time after the supplies are fiirnished, but 
may be lost by failure to eomply vvith some provisions of the act giving tho. 
right. The only requirement is that the lien shall be flled 'vvithln ninety days 
after the last itéra of the bill becomes due and payable.' If the clalm is filed 
within that time, the lien secured relates to the tlme the supplies were fur- 
nlshed." 

Likewise, under the Virginia statute, the lien dates from the time 
the tenant takes the lease and places his goods upon the premises ; such 
right is inchoate, and continues as such until a distress warrant is 
executed on the property. In other words, the landlord's right is in 
the nature of a lien, and to enforce which he has only to eomply with 
the provisions of the statute that authorizes distraint, and when the 
distraint is executed it relates, as it was said in the case just quoted, 
to the date when the tenancy began. 

[2] It is insisted that section 64a of the Bankruptcy Act (Comp. 
St. 1913, § 9648) gives the claim of the city priority over that of the 
landlords. The section in question is in the following language: 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or municlpality 
in advance of the payment of dividends to creditors, and upon flllng the re- 
ceipts of the proper public offleers for such payment he shall be credlted wlth 
the amount thereof, and in case any question arises as to the amount or legal- 
ity of any such tax the sam'e shall be heard and determlned by the court." 

It should be borne in mind that the landlords do not invoke this 
section, but place their claim upon the ground that they are lien cred- 
itors. Section 67d reads as f oUows : 

"Liens given or accepted in good faith and not In contemplation of or In 
fraud upon this act, and for a présent considération, which hâve been record- 
ed according to law, if record thereof was neces.sary in order to Impart no- 
tice, shall, to the extent of such présent considération only, not be aiïected by 
this act" 

There is nothing contained in the foregoing that could be construed 
so as to affect the lien of the landlords. Section 64a has no référence 
to lien creditors, but is intended to apply only to gênerai creditors, and 
should be read in connection with subsection "b" relating to debts 
that are to be paid in full, to wit : Costs of preserving the estale ; 
filing fées in involuntary cases ; cost of administration ; wages ; debts 
entitled to priority by the laws of any State or the United States. 
Counsel for respondent, among other things, say: 

"It will be observed that the language of section 64a is that the taxes are to 
be paid prior to 'dividends to creditors.' There can be no controversy ovei 
thelr priority to unsecured creditors, but it is claimed by petltioners that, hav- 
Ing secured a lien by a distress levy prior to the pétition and adjudication, 
they are entitled to be paid in full in préférence to the taxes, upon the theorj 
that they do not get a dividend and that dividends are only paid to unsecured 
creditors. TUat this is erroneous has been heid in the cases of In re MulU- 



552. 240 FEDERAL REPORTER 

hauser, 9 Am. Bankr. Rep. 81, and In re Barber [D. C] 97 Fed. 547. In 
the last-named case the rateaning of the word" 'dividend' is discussed at 
length. * » •" 

While it is true the cases of In re Muhlhauser and In re Barber, 
supra, sustain the contention of respondent, nevertheless the great 
weight of authority is to the contrary. The term as employed in the 
Bankruptcy Act is well defined in the case of Hawthorne v. Hendrie 
& Bolthoflf Mfg. & Supply Co., 50 Colo. 342, 116 Pac. 122. This défi- 
nition is also to be found in Words and Phrases, vol. 2, page 102 (Sec- 
ond Séries), as f ollows : 

"Under Bankr. Act July 1, 1898, c. 541, § 65a, 30 Stat. 563 [Cîomp. St. 1913, 3 
9649], providing that dividends of an equal per centum shall be declared aud 
pald on ail allowed claims except such as bave prlority or are secured, the 
word 'dividends' as used In the bankruptcy act applies only to claims of gên- 
erai unseeured creditors and not to .secured creditors, except as to the amount 
of the clalm in excess of the security." 

In the case of In re Utt, 105 Fed. 754, 45 C. C. A. 32, 5, Am. Bankr. 
Rep. 383, the Circuit Court of Appeals for the Seventh Circuit, in pass- 
ing upon this point, said : 

"The point In dispute is: What is the naeaning of 'dividends,' as the word Is 
used in thèse provisions? The question bas been considered in a number of 
cases by the District Courts. In re Ft. Wayne Electric Corp. (D. 0.) 96 Fed. 
808, 3 Am. Bankr. Rep. 186; [Id.] 94 Fed. 100; In re Fielding (D. C.) 3 Am. 
Bankr. Rep. 135, 96 Fed. 800 ; In re Barber (D. C.) 3 Am. Bankr. Rep. 306, 97 
Fed. 547; In re Sabine, 1 Am. Bankr. Rep. 321. We agrée wlth the conclusion 
declared in the flrst two of thèse cases that sums to be paid upon secured 
claims or other claims entitled to prlority of payment are not 'dividends' upou 
whlch the trustée or référée may receive a commission. This is made clear by 
other provisions of the statute. By sections 56b and 57e (Comp. St. 1913, U 
9640, 9641) creditors holding claims whlch are secured or hâve prlority eau 
vote at creditors' meetings, or their claims be counted In Computing either the 
number of creditors or the amount of thelr claims, only when the daims ex- 
ceed the value of the securitles or _ priorities, and then only for the excess. 
They are treated as creditors only for the unseeured excess. Section 65a dé- 
clares that 'dividends of an equal per centum shall be declared ànd paid on ail 
allowed claims, except such as bave prlority or are secured.' This, If not 
strictly speaking a définition of the word 'dividends,' is équivalent to a déclara- 
tion that In this respect claims having prlority and secured claims are upon 
the same footing. The opinion in the Barber Case, supra, recognizes this con- 
struction, but m'akes a distinction against secured creditors who invoke the 
action of the bankruptcy court, and through the action of that court alone 
bave their security converted Into a fund in the hands of the trustée. 'If a 
secured créditer' It is said, 'refrains from asking or invoking the aid of the 
court of bankruptcy to enable bim, through its officers, and its exercise of 
Jurisdictlon, to turn bis securitles into cash, then, although the court, for the 
benefit of the unseeured creditors, should use its équitable power to the extent 
of selllng the incumbered property free and discharged of the incumbrance, 
assuming to care for the équitable rights of the secured créditer In its disposi- 
tion of the moneys arising from the sale, there would seem to be reason for 
holding that the nïoneys going to the secured créditer under such circum- 
stances only came into the case Incldentally as the resuit of the effort to 
realize and obtain other money for the unseeured creditors, and that It should 
not be regarded as any dividend, or charged wlth any commissions.' » * • 
We find no warrant for this distinction in the terms of the statute." 

Also Collier on Bankruptcy (lOth Ed.) p. 16, in referring to In re 
Barber, supra, among other things, says: 
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"It may be doubted whether this is correct slnce under section 65a dlvidends 
can only be paid on claims wliich are neither secured nor entltled to priority." 

It is obvious that the word "dividend" as employed in section 64a 
of the Bankruptcy Act was intended to apply to ail claims except sucb 
as are secured or hâve priority. 

In the case of New Jersey v. Lovell, 179 Fed. 321, 102 C. C. A. 
505, 31 L. R. A. (N. S.) 988, it was contended that the taxes due the 
State should take priority over costs, including those in preserving the 
bankrupt's estate after filing the pétition. The Circuit Court of Ap- 
peals for the Third Circuit, after quoting subsections "a" and "b" 
said : 

"Now, while the relative order In which subdivisions 'a' and 'b' are placed 
is not bappy, and indeed tends to mlslead, yet the gênerai intent of the sec- 
tion is clear. In subdivision 'b' we find the gênerai scheme of awarding prior- 
ity in advance of dividend creditors. That subdivision makes provision for 
paying such costs, fées, and liens as are therein provided, and if tbere are no 
outstanding taxes the fund Is then paid to creditors. But before paying cred- 
itors, subdivision "a' Intervenes and makes provision for what, if omitted, basv 
often proved a hardship, if not indeed an abuse in the settlement of décèdent 
and insolvent estâtes, viz., delay in payment of taxes. Tax coUectors whose 
powers to distrain lapsed when the estate passed into the custody of the law, 
or who were left to eome in as gênerai creditors, were sub.iected to trying de- 
lays. Obviously subdivision 'a' moant that this delay should not occur, and 
therefore provided that, 'in advance of payments of dlvidends to creditors." 
the court shall order the trustée to pay 'ail taxes legally due and owing by 
the bankrupt," * * * and to prevent delay from questions concerning su<h 
taxes, it provided, 'in case any question arises aS to the amount or legality of ' 
any such tax, the same shall he heard and deteruiined hy the court.' And .yet 
in case the court had to take testimouy, or order a référence to détermine the- 
legality of such tax, the ad.1udged tax would, under the construction hère con- 
tended for, absorb the whole fujid and leave unpaid the agency by which its 
paynïent was efï'ected. Xow whether the 'creditors' referred to in the phrase, 
'in advance of the payment of dlvidends to creditors,' places the jiayment of 
taxes ahead of dividend creditors alone, or places it also ahead of those cred- 
itors who under subdivisions 4 and 5 are paid in full, is a question not befuri' 
us. It sufiices to say that on the que.stion that is before us, namely. whether 
the taxes of a state are, under clause 'u' glven priority 'over the actual ami 
necessary cost of preserving the estate subséquent to the flling of the pétition^ 
we are clear they are not." 

The state of New Jersey in that case applied for a writ of "certiorari 
to the Suprême Court of the United States, which was denied. 

This court in the case of Mills v. Virginia-Carolina Lumber Co., 
164 Fed. 168, 90 C. C. A. 154, 21 L. R. A. (N. S.) 901, in passing 
upon this question said: 

"Aside from the mère cost incident to the proof of the claim, we do not soe 
how this creditor should he required to pay any part of the costs of the ad- 
ministration of this bankrupt's estate. The lumber company had its claiiii 
.secured by deed in trust on the property of the bankrupt and it was éntith'd 
to hâve its claim paid in full, provided the property so conveyed would brin;; 
enough. The trustée in bankruptcy elected to sell this proiwrty and lias the 
proceeds of the sale in hand. The lumber company, in our opinion, is entltled 
to bave of the proceeds of the sale sufflcient to pay its debt and interest, pro- 
vided there is enough. If the property did not bring enough to pay the délit 
and interest in full, then the lumber company is entltled to bave the whole of 
the proceeds. In other words, this creditor, which has simply com'e into a 
bankrupt court and established a debt that Is a lien upon spécifie property ol 
the bankrupt, should not be charged, so as to reduce the security, by making. 
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the fund arising from such spécifie property liable for the costs of the gênerai 
administration of the bankrupt's estate." 

We do not deem it necessary to extend this discussion further than 
to say that there are numerous cases in support of the rule which we 
hâve announced, notably among them being In re Williams Estate, 
156 Fed. 934, 84 C. C. A. 434; In re Howard (D. C.) 207 Fed. 402; 
In re Zehner (D. C.) 193 Fed. 789; In re Halsey (D. C.) 175 Fed. 825. 

[3] We will next consider the question as to whether under the laws 
of Virginia, including the charter of the city of Richmond, the re- 
spondent is entitled to priority over the claim of the landlords in the 
absence of a levy pursuant to the authority granted by the Charter of 
the city. Section Th of the charter of tlie city of Richmond is in the 
f ollowing language : 

"AU goods and cliattels wheresoeyer found may be distrained and sold for 
taxes assessed and due thereon, and no deed, or trust, or mortgage upon goods 
or chattels shall prevent tlie same fronï belng distrained and sold for taxes 
assessed agalnst the grantor In such deed while such goods and chattels re- 
lualn in the grantor's possession, nor shall any such deed prevent the goods and 
cliattels from being distrained and sold for taxes assessed thereon, no matter 
in whose possession they may be found." 

The court below in ref erring to this section said that : 

'There is no limitation apparently upon the city's right of distralnt for its 
|!ast and présent taxes." 

This section is undoubtedly broad in its scope, and a casual reading 
of tlie same is calculated to give one the impression that a lien for 
taxes is given priority over ail liens of whatsoever character. How- 
cver, a careful analysis of the same leads us to the conclusion that the 
words, "for taxes due thereon," are in the nature of a limitation con- 
fining the lien thus given to tlie personal property on which the assess- 
tiient is made for the current year. If this be the correct interpréta- 
tion, then the state would only hâve a right to levy on such property 
as it could show was owned and in the possession of the tenant at the 
time the levy was made. 

Under the charter of the city of Richmond complète and summary 
[ower is. granted by which any taxes then due may be collected. In 
this instance it appears that notwithstanding the fact that the tax col- 
lecter, who had ample authority to collect the taxes assessed and due 
for each year, took no Steps to collect the same for a period of three 
years. Can it be possible that, in a case where a third party acquires a 
lien upon the property on which assessment has been made, he is to 
be deprived of the right thus acquired for years other than the cur- 
rent year upon which the assessment is made? It seems to us that a 
fair interprétation of this would be that the city has a right, inde- 
pendent of deeds of trust, mortgages, or otherwise, to distrain and col- 
lect taxes upon such property for the year for which such assessment 
is made and where such property can be identified. It would be mani- 
festly unfair in a case like the one at bar to permit the city, after it 
has neglected to collect the taxes by distraint and sale of the property 
for the years in which the levy is made, to thereafter displace the 
landlords' lien in favor of the city. We think that in order for the 
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city to reach this property by levy it would hâve been necessary for 
it to hâve shown that flie goods and chaticls in the possession of the 
trustée were the same goods and chattels which the bankrupt had and 
on which taxes were assessed for the prcvious years. From the very 
nature of things, a stock of material and carriages, like a stock of 
goods, is constantly changing, being diminished and replenished daily 
by sales and purchases, and there is no évidence to show that the land- 
lords had in their possession in 1910 any of the material or carriages 
upon which the assessment was made for 1907, 1908, and 1909. The 
city having failed to establish this fact, in the absence of such proof, 
it thereby lost the right to levy upon the goods of the bankrupt for 
any year anterior to 1910. 

The case of Taylor v. Sutherlin-Meade Co., 107 Va. 787, 60 S.E. 
132, is cited by counsel for petitioners in support of the contention 
that it is the duty of the court, before distributing the funds under 
its control, to provide for the payment of taxes and levies due by .the 
bankrupt. It should be borne in mind that the question of delinquent 
taxes was not involved in that case. There the court expressly said 
that the appointment of a receiver had prevented a levy. From this 
expression we must infer that a receiver had been appointed before 
the taxes became due and before the city had the right to levy upon 
the property in question. Therefore there is quite a distinction be- 
tween that case and the case at bar. There the court speaks of the 
city being denied an opportunity to collect its taxes by levy. In this 
instance the city had an opportunity to collect the taxes but utterly 
failed to avail itself of the summary remedy afforded by the provisions 
of the law which authorized the assessment and collection of taxes. 

The Suprême Court of Virginia passed upon this question in the 
case of Jackson Coal Co. v. Phillips Line, 114 Va. 40, Ib S. E. 681. 
Jn that case the court of first instance gave the state and the city of 
Petersburg priority for delinquent taxes over Hen as well as gênerai 
creditors of the insolvent steamship line, which was in the hands of 
receivers. The court, in passing upon this phase of the question, said : 

"With respect to that part of the dccree appealed from, whicli directed the 
payment of taxes due from the Phillips I.ine, and its predecessor In title, to the 
State of Virginia and the city of l'etersburg, out of the fund under the con- 
trol of the court, and giving the taxes priority of payment over the creditors 
of the receivers, the court erred, except as to tho taxes for the year 1910. Tlio 
property upon which thèse taxes were assessed was whoUy Personal, and no 
effort appears to hâve been made, certainly as to the years prier to 1910, 
either by the auditor of the state or by the city of Petersburg, to collect the 
taxes untll the property was placed In the hands of the receivers in this cause 
and an aecount of debts agalnst the Phillips Line ordered. The state had a 
right, under sections 604-623 of the Code, for one year from the date on 
which the taxes in her favor were assessed, to levy upon the property assessed 
with the taxes, which right was not exercised ; and it appears that the city 
of Petersburg had a right of distress against the property assessed with taxes 
In its favor, which the city mlght hâve exercised before the taxes were re- 
turned delinquent, or the property upon which they were assessed had passed 
Into the hands of subséquent purchasers, and thereby secured a lien there- 
for, but thèse rights were never exercised. Under thèse circumstances, neither 
the state nor the city had a lien upon the property of the Phillips Line whep 
It went Into the hands of the receivers for the taxes due them, respectively, 
and therefore the position of the state and city was no better than that of 
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the gênerai credîtors of the company, and they were not entitled to share In 
the proceeds of sale of the company's property, ex(;ppt as to the amount ot 
i&xes due them [the state and clty], respectlvely, for the year 1910, assessed 
against • * * the receivers." 

[4] This décision, coming as ît does from the highest court of the 
State, clearly indicates the rights of the city iinder the facts of this 
case, and, we think, is conclusive. Taylor v. Secor, 92 U. S. 575, 23 
L. Ed. 663; Lewis v. Monson, 151 U. S. 545, 14 Sup. Ct. 424, 38 L. 
Ed. 265. The Suprême Court of the United States, in speaking of 
the weight to be given to the décisions of the highest court of a state 
bearing upon local questions of this character, in the case of Bailey v. 
Maguire, 89 U. S. (22 Wall.) 215, 22 L. Ed. 850, employed the fol- 
iowing language : 

"The whole subject we hâve dlscussed recently came before the Suprême 
Court of Missouri In the case of Pacific Kailroad Co. v. Cass County, 53 Mo. 
17. The assessor of Cass county had levled taxes for both state and county 
purposes on the property of the company in the county, and the question was 
whether thèse levies were authorized. The court held that the taxes for 
county purposes were rightfully assessed, under the gênerai revenue laws, but 
that the taxes for state purposes were unauthorisied, because section 12 of 
the act of 1852 had been repealed either by an express provision of a subsé- 
quent law or by necessary Implication, and, being in force, state taxes could 
only be colleeted In the way pointed ont in that section. As it is the peeullar 
province of the highest court of a state to décide whether or not the method 
pursued in the assessment and collection of taxes is in conformity with the 
law of the state, this décision is controlling." 

From what we hâve said it follows that the city and state had the 
right to levy and collect the taxes for the year 1910, its tax collector 
having used due diligence as to the collection of taxes for that year. 
However, as to the years 1907, 1908, and 1909 we are of opinion that 
the lien of the landlords is entitled to priority over that of the city, 
and that the court below was in error as respects this phase of the case. 

We hâve carefully examined the cases relied upon by the city, but 
in the light of the authorities we hâve cited bearing upon the Banlc- 
ruptcy Act, as well as the case of Jackson Coal Co. v. Phillips Line, 
supra, we are of opinion that the judgment of the lower court should 
be reversed, and the case remanded, with instructions for further pro- 
ceedings in accordance with the views herein expressed. 

Reversed. 

WOODS, Circuit Judge (dissenting). The Ainslie Carriage Com- 
pany was adjudicated a bankrupt on February 3, 1910. In the distri- 
bution of the funds derived from the sale of its property a contest arose 
hetween the city of Richmond, claiming arrears of taxes, and Eliza- 
betli M. Bird, Loulie M. Nolting and Charles E. Whitlock, claiming 
rent due them as owners of the premises occupied for business pur- 
poses by the carriage company. The question to be decided is whether 
the District Court was right in holding that the taxes should be paid 
in préférence to the rent. The facts are : 

On November 1, 1909, the petitioners levied a distress warrant on 
the goods and chattels found on the premises leased from them by the 
carriage company for $2,929.57 arrears of rent. Before sale could 
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be made the chancery court of the city of Richmond took charge of 
ail the assets of the carriage company, and was administering them 
at the time of the adjudication in bankruptcy, when ail the assets 
were turned over to the District Court for the Eastern District of 
Virginia. Upon the estate coming into the hands of the bankruptcy 
court, the petitioners proved their debt for rent, and claimed the pro- 
ceeds of sale by virtue of the lien acquired by levy of the distress war- 
rant under sections 2791 and 2792 of Virginia Code. At the time the 
distress warrant was issued, taxes on the property were due to the 
city of Richmond for the years 1907, 1908, and 1909, and after it 
passed into the hands of the court of chancery the taxes for 1910 
became due, the whole amounting to $657. The landlords conceded 
that the taxes for the year 1910 should be paid in préférence to their 
claim, but asserted their lien to be superior to that of the city for the 
delinquent taxes of 1907, 1908, and 1909. There is no claim on the 
part of the city that the landlords' lien was invalid under section 67f 
of the Bankruptcy Act, because perfected by distress within four 
months of bankruptcy. In re Emslie, 102 Fed. 291, 42 C. C. A. 350; 
In re Robinson & Smith, 154 Fed. 343, 83 C. C. A. 121 ; In re West 
Side Paper Co., 162 Fed. 110, 89 C. C. A. 110, 15 Ann. Cas. 384. 

We consider first the eiïect of the Virginia statutes. Section 2792 
relating to distress for rent puts this limitation upon the effect of the 
levy of the warrant : 

"Neither thIs uor the preceding section shall aEEect any lien for taxes, levies, 
or militia fines." 

It will be observed that the statute does not expressly create a lien 
in favor of the landlord by virtue of the distress for rent, but does 
80 only by necessary implication. By an implication still stronger 
the following section of the charter of the city of Richmond confers 
a lien for taxes on personal property: 

"Sec. 73. Ail goods and chattels wheresoever found may be distraiued and 
sold for taxes assessed and due thereon, and no deed of trust or mortgage 
upon goods or chattels shall prevent the same from being dlstrained and sold 
for taxes assessed against the grantor in such deed while such goods and 
chattels remain in the grantor's possession, nor shall any such deed prevent 
the goods and chattels from being distrained and sold for taxes thereon, no 
iTiatter In whose possession they may be found." 

The right to distrain and sell goods and chattels for taxes "where- 
soever found" means that they may be taken if found in the hands of 
one holding under the landlords' right or any other claim whatever. 
It seems to me that this is the meaning of the law beyond ail doubt, 
but if there were any doubt it should be resolved in favor of the col- 
lection of the public revenue. Indeed, this construction seems to be 
conceded, for it is admitted that the rent claim must yield to the taxes 
for the year 1910 ; and it was the construction adopted by the Suprême 
Court of Virginia in Jackson v. Phillips Line, 114 Va. 40, 75 S. E. 
681, as to the taxes for the current year due the city of Petersburg. 

In the case cited it was decided, however, that the right of the state 
to levy for taxes expired at the end of one year from the date at which 
the taxes were assessed, and "that the city of Petersburg had a right 
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of distress against the property assessed with taxes in its f avor, which 
the city might hâve exercised before the taxes were returned delin- 
quent, or the property upon which they were assessed had passed into 
the hands of subséquent purchasers, and thereby hâve secured a lien 
therefor, but thèse rights were never exercised." The charter of the 
city of Richmond contains no such limitations as to taxes after they 
are returned delinquent, but, on the contrary, provides by section 51 
that the officer charged with the collection of delinquent taxes "shall 
hâve the same power to collect by the same mèans and processes ail 
bills, assessments and accounts delivered to him as are conferred by 
the city charter upon the collecter of taxes." The case before us is 
thus clearly distinguished from Jackson v. Phillips Une, and falls 
within the gênerai principles so well stated in Taylor v. Sutherlin, etc., 
Co., 107 Va. 797, 60 S. E. 132. Hence it follows that there was the 
same right of distress for the collection of taxes due the city of Rich- 
mond, and delinquent for the years 1907, 1908, and 1909, as for the 
current taxes of 1910. 

If this reasoning be sound, the petitioner's claim to hâve a lien un- 
der the Virginia statute superior to the claim of the city of Richmond 
for taxes must rest upon this proposition : After the levy of the dis- 
tress warrant for rent on behalf of the petitioners, the city might 
nevertheless hâve levied under a distress warrant for taxes and thus 
displaced to the extent of the taxes the lien of the landlords; but 
since the court took the property after the lien of the landlord had 
attached to it by distress, and thus made impossible a levy on behalf 
of the city, the right of the city to acquire the superior lien or préfér- 
ence was forever lost. It would indeed be a curious resuit for a court 
to seize property in the interest of gênerai creditors, and thus forbid 
the city to exercise its statutory right of perfecting its inchoate lien 
by levy and then penalize it for not exercising the right. In such cir- 
cumstances the court necessarily deals with the city as if it had ac- 
tually donc that which the court incidentally in the interest of others 
had prevented it from doing. The matter is thus disposed of by the 
Suprême Court, quoting with approval Greeley v. Provident Savings 
Bank, 98 Mo. 458, 11 S. W. 980: 

"It may be conceded that the state dld not hâve an express lien upon the 
assets that went into the hands of the receiver, but it had a right paramount 
to other creditors, to be paid out of those assets — a right which it could hâve 
enforced through its revenue offlcers by the suinmary process of distress — but 
for the fact that the property and assets of Its debtor had passed into the 
custody of its courts; whose duty It was in the administration and dis- 
tribution of those assets to respect that paramount right, upon the un- 
trammelled exercise of which dépends the power to protect the very fund 
being distributed, and to maintain the existence of the tribunal engaged in 
dLstributing it ; and to mal<e no order for the distribution of assets in custodia 
legis except in subordination to that right." In re Tyler, 149 U. S. 164, 13 
Sup. et. 785, 3T L. Ed. 689; Taylor v. Sutherlin, etc., Co., 107 Va. 797, 60 
S. B. 132. 

St. Va. 1897-98, p. 824 (V. C. § 492b), forbids any court to dis- 
tribute or dispose of funds or other property without first paying the 
taxes thereon. 
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The argument is présentée! that section 73 of the charter of the city 
of Richmond authorizes a levy on property only for taxes due there- 
on — that is, on the identical property assessed, and that the property 
in the hands of the court is not the property upon which the taxes 
were assessed. The argument falls for several reasons: First. The 
pétition before us and the entire record refer throughout to the prop- 
erty levied on for rent as identical with that upon which the taxes 
were in arrears for 1907, 1908, and 1909; and the court should not 
assume that it is a shifting stock of goods. Second. Even if it be 
assumed without proof that the property was a stock of merchandise 
changing in its items in the course of trade, surely it should not be 
assumed further that ail of the goods in stock when the taxes were 
assessed had been sold in the course of trade. The entire property re- 
alized in the hands of the court $3,343.02. The aggregate of the city 
taxes was $657. I do not perceive upon what ground it can be as- 
sumed that the entire stock had been purchased since the taxes were 
assessed in 1907, 1908, and 1909, or that of the total stock, $3,343.02, 
found on hand there was not $657 worth on hand at the date of the 
assessment. Third. But even if it be assumed that the property was 
a shifting stock of goods and that ail of its items had changed in the 
course of business, the argument is still unsound. Of necessity the 
law considers a merchant's stock a definite entity upon which the 
taxes are assessed and remaining the same aggregate entity until the 
taxes are paid, notwithstanding the changing of the items in the reg- 
ular and anticipated course of trade. Surely it cannot be the law that 
if a dealer's stock of dry goods or groceries are assessed for taxes in 
January and in the course of business the dealer sells ail of the par- 
ticular goods then on hand, replacing them with others, the city would 
be unable to enforce its right by levy on the stock because the items 
of the stock had been changed. 

There is no force in the suggestion that the city lost any right con- 
ferred either by the fédéral or state statute by the mère procrastina- 
tion of its officers. Robertson v. Sichel, 127 U. S. 507, 8 Sup. Ct. 
1286, 32 L. Ed. 203; Powell v. Richmond, 94 Va. 79, 26 S. E. 389. 
It is no hardship that a préférence is given for taxes for ail may 
ascertain if they hâve been paid by inquiry at the proper office. It 
thus seems clear that if the Bankruptcy Act were silent on the sub- 
ject, the statutes and décisions of Virginia require ail taxes due the 
city to be paid in préférence to the distress for rent. 

Let it be assumed, however contrary to this conclusion, that the 
view most favorable to the petitioners is correct, namely, that the 
landlords acquired by their distress for rent a first lien on the prop- 
erty under the statute law of Virginia, which could not hâve been 
displaced by the levy of a distress warrant for the delinquent city 
taxes. Nevertheless, under the bankruptcy statute the court is re- 
quired in accordance with the gênerai equity rule to pay the taxes be- 
fore distribution of the proceeds of the sale to the petitioners or any 
other lien creditors. The foUowing sections seera to make this very 
clear : 
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"Sec. 64a. The court shall order the trustée to pay ail taxes legally due and 
owlng by the bankrupt to the United States, state, county, district, or munlcl- 
pality in advanee of the payment of dividends to credltors, and upon flling tue 
receipts of the proper public officers for such payment he shall be credited 
with the amount thereof, and In case any question anses as to the amount oi 
legality of any such tax the same shall be heard and determined by the court." 
Comp. St. 1913, § 9648. 

"Sec. 571. Whenever a claim shall hâve been reconsidered and rejected, In 
whole or In part, upon which a dlvldend has been paid, the trustée may re- 
cover from the créditer the amount of the dividend received upon the claim 
if rejected in whole, or the proportlonal part thereof If rejected only in part." 
Comp. St. 1913, § 9641. 

"Sec. 65a. Dividends of an equal per centum shall be deelared and pald on 
ail allowed claims, except such as hâve priority or are secured." Comp. St. 
1913, § 9649. 

The requirement put upon the court itself by section 64a to pay 
taxes in advance of the payment of dividends is not limited in its ap- 
plication to dividends to unsecured creditors. Taxes are not debts, 
and the statute means that they are to be paid in préférence to ail 
debts. The statute by section "57 undertakes to provide for the proof 
of secured as well as unsecured claims, and for the rights of ail classes 
of creditors; and in subdivision "/" of that section the word "divi- 
dend" must be referred to the distribution of the assets to ail classes 
before referred to in the section, that is, secured or unsecured, and 
the recovery of dividends improperly paid to any creditor of any 
class mentioned, secured or unsecured. 

Section 65a clearly means that dividends of equal per cent, shall be 
paid on ail allowed claims, and that dividends on secured claims shall 
be paid in view of their priority. It could hardly be denied that the 
pro rata distribution of the proceeds of the sale of the property of a 
bankrupt corporation to the holders of its mortgage bonds would be 
the payment of dividends to them. To restrict the meaning of "divi- 
dend" to payments made to unsecured creditors would not only distort 
the act, but would mean that the act had made no provision what- 
ever for distribution of assets in the hands of the court belonging to 
secured creditors of the same class or différent classes. The word 
"dividend" is not one of the words limited in its meaning by a défini- 
tion contained in the act itself, and hence it has its usual well-known 
meaning, per centum of payments made in the distribution of funds 
in the hands of the court to ail creditors whose claims are before it. 
It is true it is more frequently used in the act in connection with the 
distribution to unsecured creditors; but that is not controlling, for 
the same word or phrase often has a différent meaning in the same 
statute according to its association. American S. Co. v. Commission- 
ers, 224 U. S. 491, 32 Sup. _Ct. 553, 56 L. Ed. 856. The universally 
recognized rule of practice is that the courts, even when there is no 
statute on the subject, pay the taxes on property from the proceeds 
of its sale before paying dividends on debts of lien creditors, and that 
too without respect to whether taxes bave been made a lien by statute 
Or not. In section 64a of the Bankruptcy Act Congress has by statute 
enjoined on the courts tlie observance of this rule. 
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In support of this conclusion it seems only necessary to refer to 
In re Tyler, 149 U. S. 184, 13 Sup. Ct. 785, 37 h. Ed. 689; New 
Jersey v. Andersen, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 284; 
2 Remington on Bankruptcy (2d Ed.) §§ 2141-2144, and cases cited. 

I think the judgment of the District Court should be affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. February 27, 1917.) 

No. 1405. 

1. GiFTS ®=»25 — ^Parol Gift Inter Vivos — Description of Land— Definite- 

NESS. 

The deflniteness or reasonable certainty as to the description of the lanO 
necessary to malte valid a paroi gift is relative and may be mucli tess in 
a wild country where the land has a nominal value than in a city, the 
definiteness requlred belng tliat everythlng of imiwrtance to the parties 
in the eft'ect of the transaction should be expressed in the contract, and a 
possible variance whieh the parties themselves would hâve regarded as 
unimportant does not defeat the gift. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 43-48.] 

2. GiFTs <S=25 — Parol Gift Inter Vivos— Possession bt Donee. 

Where a son to whora his father had made a paroi gift of part of tho 
home tract built a pei-manent home thereon, cleared the land to the recog- 
nized Une, and was using it as his home, tliere was sufflcient notice of his 
rights as against a subséquent purchaser frorcf the father. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 4:^48.] 

S. Gifts ©=49(4) — Parol Gift Inter Vivos — Requisiïes. 

Where there was a deflnite agreement that a father should give and a 
son should receive a gift of a particular tract of land, the boundaries of 
which were indicated vvith reasonable certainty to the satisfaction of both 
parties but to be fixed with absolute accuracy by a subséquent survey, the 
father renounced ail claim to possession and control, and the son entered 
into possession claiming and holding the land as his own and built a dwell- 
Ing thereon and made improvements, which, though small in actual value, 
were of substantial and peculiar value to one in his station and with his 
means, and it would operate as a fraud on him for his father or any one 
claiming under him to assert the légal title against the gift, the paroi 
gift will be sustalned. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. § 99.] 

Dayton, District Judge, dissenting. 

Appeal from the District Court of the United States for tlie West- 
ern District of Virginia, at Big Stone Gap ; Henry Clay McDoweli, 
Judge. 

Suit by the Clinchfield Coal Corporation against A. J. Steinman for 
spécifie performance of an oral agreement to convey land. Decree 
for complainant, and défendant appeals. Affirmed. 

R. T. Irvine, of Big Stone Gap, Va. (Irvine & Stuart, of Big Stone 
Gap, Va., on the brief), for appellant. 

W. H. Rouse, of Clintwood, Va., and E. M. Fulton, of Wise, Va. 
(Fulton & Vicars, of Wise, Va., and Morison, Morison & Robertson, 
of Big Stone Gap, Va., on the brief), for appellee. 

®=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered DlgesU & Indexes 
240 F.— 36 



562 240 FEDERAL EBPOETEE 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

WOODS, Circuit Judge. The appellant, A. J. Steinman, claiming 
under a conveyance dated December 18, 1874, made by Philip Flem- 
ing of ail the coal, iron ore, and other minerais and lire clay in and 
under a tract of land containing 1,000 acres, brought an action of 
ejectment against the CHnchfield Coal Corporation for a tract of 54 
acres, which was included in Philip Fleming's conveyance. The 
CHnchfield Coal Corporation then instituted this suit in equity alleging 
that John W. Fleming had acquired an équitable title to the land f rom 
his father, Philip Fleming, by a paroi gift in 1870; and that it had' 
acquired the title of John W. Fleming through successive conveyances. 
The relief asked in the bill was that Steinman be enjoined from prose- 
cuting his légal action and that he be required to specifically perform 
the alleged agreement of Philip Fleming with his son, John W. Flem- 
ing, to convey the land. The decree of the District Court sustaining 
a demurrer to the bill was reversed by this court. 217 Fed. 875, 133 
C. C. A. 585. The District Court held upon trial of the cause on the 
merits that the complainant had substantially proved the allégations 
of the bill, and granted the relief demanded. 

In the efifort to reverse the judgment, Steinman relies on thèse posi- 
tions: (1) There was only a gênerai understanding between Philip 
Fleming and his son John W. Fleming, revocable at the will of the 
father, and not a definite and certain contract that the son should hâve 
any land. (2) The contract or agreement, if any, was uncertain and 
indefinite as to the corners and boundary lines. (3) The acts proved 
as part performance were not donc in pursuance of the agreement 
or with référence to. it, and the possession of the son was not distinct 
from the father and was not defined by marked boundaries. (4) Even 
if the possession would hâve been sufficient between father and son, 
tt was not such as gave a purchaser from the father notice. 

The équitable principles applicable to the case, so frequently stated 
by the Virginia court, were set out in the opinion on the former ap- 
peal. They were thus clearly summarized by Judge Keith in McLin 
v. Richmond, 114 Va. 244, 76 S. E. 301 : 

" 'First, that the agreement relied on is certain and definite in Its terms; 
second, that tlie acts proved In part performance must refer to, resuit tront, or 
be made in pursuance of the agreement proved ; and, third, that the agreement 
uiust hâve been so far executed that a refusai of fuU exécution would operate 
a fraud upon the party and place hlm in a situation which does not lie in 
compensation.' Wright v. Pucket, 22 Grat (63 Va.) 370; Plunkett v. Bryant, 
101 Va. S18, 45 S. E. 742; Keed v. Eeed, 108 Va. 790, 02 S. E. 792." East v. 
Atkinson, 117 Va. 400, 85 S. E. 468. 

There was no substantial dispute as to the facts. Philip Fleming 
was the owner of a tract of land conveyed to him by Warders con- 
taining 2,008 acres. Before his transactions with his son John W. 
Fleming, and with Steinman, hère involved, he sold 395.15 acres to 
Cnlîier TM.7 nrre^ tn Rose, and 505.1 acres to Phipps. The tract 
claimed by John W. Fleming as a gift made in 1870, for which a 
deed was made to him in 18/8, contained 161.3 acres. At the date 
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of thèse transactions, ail of the land referred to was wild mountain 
land, 40 or 50 miles from any railroad, and having little or no market 
value. The country was sparsely settled. Philip Fleming lived in a 
one-room cabin with his entire family. There was little communica- 
tion between him and the outside world. The manners and customs 
were primitive, business transactions were few and conducted in a 
very loose and inartificial way. Little attention was paid to exact 
boundaries because of the small value of the land. The testimony of 
John W. Fleming concerning the alleged gift from his father was to 
this effect: When he was nearly 20 years old and about to marry, his 
father settled him on a tract of land, gave it to him, telling him pretty 
much how the lines would run. His father told him that he would 
make the deed as soon as he should get a surveyor and hâve the land 
surveyed. He settled on the land, built a small log house, cleared 
land from time to time, in ail about nine or ten acres, and raised crops 
on it, planted an orchard, and used the land in ail respects as his own. 
His father always spoke of it as his land and made no claim to it him- 
self after the gift. He was urged by his father to hâve the land sur- 
veyed and the deed made so that his father could be relieved of the 
taxes on it and hâve them charged to him. Before he took the land, 
his father indicated the entire tract intended for him and his brother, 
Preston, and also in a gênerai way the line of division between him 
and Preston. He was given choice as to the portion he would take. 
He did not go around the land with his father, but his father men- 
tioned the particular trees he intended to mark the dividing line and 
indicated the land he was to take in this way : 

"Starting from the beech eomlng around between me and Près dividing the 
north mountain between us two It came around to the top of the rldge at the 
chestnut corner, givlng me the heads of the hoUows and Près the bottom." 

The testimony of John leaves no doubt that he and his father under- 
stood that the established Rose and Collier lines would be boundaries. 
His testimony tends to show, also, that they understood that the north- 
ern line, which is the Une now claimed to be indefinite, would com- 
mence at the beech indicated by his father, which was the beginning 
corner of the Rose tract, and that they understood very nearly, if not 
accurately, just where it would corne out on the ridge. It was under- 
stood that it was to go from that point to the Short Branch, which 
mean that it would go by the shortest distance. The objection to John's 
testimony was withdrawn ; and it was corroborated by other witnesses 
who made more definite the location of the trees referred to by him 
and the boundaries intended, by their testimony as to the statements 
and conduct of Philip Fleming in their présence. To some of them 
he pointed out the trees intended to mark the boundary; he warned 
those cutting timber on the remainder of the land not to cross the line 
indicated by him as the boundary of John's land. 

[1] The definiteness or reasonable certainty as to the land intended 
required to make valid a paroi gift is relative. Definiteness and cer- 
tainty in the description of a city lot may be a matter of feet ; of ara- 
ble and valuable agricultural land it may be a matter of a few acres 
or rods. In a wild mountain country among a primitive iieople where 
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the land has a nominal market value, a variation from absolute ac- 
curacy of a number o£ acres or of many rods may be negligible be- 
cause a matter of indifférence to the parties. The definiteness re- 
quired is that everything of importance to the parties in the effect of 
the transaction should be expressed in the contract. The location or 
indication of a line varying from accuracy even by a number of rods 
ought not to be regarded vital when the parties themselves would 
hâve regarded it unimportant. Looked at in this practical way, there 
is no doubt that a surveyor going on the land could bave made a line 
under the description of the lines and boundaries expressed by Philip 
Fleming to John W. that would hâve been unquestioned by either of 
them and that would hâve been regarded satisfactory by any party 
interested at the time. We think a surveyor could hâve made a prac- 
tically accurate survey by the assistance of the other witnesses to 
Avhom Philip had indicated the location of the lines. The utmost re- 
suit that lack of exactness in the description of the land would be that 
ail doubts as to the exact location should be solved against John, the 
■donee. 

[2] There is no doubt that John had built and established a perma- 
nent home entirely distinct from that of bis father, had cleared to the 
recognized line, and was using the land as bis own. This was suffi- 
cient notice to Steinman, the purchaser from Philip. Chapman v. 
Chapman, 91 Va. 397, 21 S. E. 813, 50 Am. St. Rep. 846. 

[3] To sum the case up, it was clearly proved that the father and 
son had a definite agreement that the former should make and the 
latter receive a gift of a particular tract of land; that the location 
and boundaries were indicated and understood with reasonable cer- 
tainty to the entire satisfaction of both parties, the gênerai location of 
one of the lines being indicated by trees named by the father to be 
fixed with absolute accuracy by a subséquent survey; that the father 
renounced ail claim to possession and control, and the son entered 
into possession claiming and holding the land as bis own in reliance 
on the gift; that the son established bis home by building a dwelling, 
clearing and cultivating the land, some of the clearing being up to the 
line alleged by the défendant to be uncertain ; that the improvements, 
while small in actual value, were of substantial and peculiar value to 
one in bis station and with bis means ; and that it would operate as a 
fraud upon him for bis father or anyone claiming under him to as- 
sert bis légal title against the gift. The case is thus brought clearly 
within the principles laid down in the last deliverance of the Suprême 
Court of Appeals of Virginia in East v. Atkinson, supra. 

To deny validity to such a paroi gift as is hère proved for indefinite- 
ness or uncertainty would be giving such rigidity to rules of law as 
to deny equal justice to primitive and untutored people. 

Affirmed. 

DAYTON, District Judge. I am constrained to dissent. In the 
first place, the action of ejectment enjoined does not seek to recover 
the 54 acres of land, but only the coal and minerais underlying it. 
The right of John W. Fleming to hold or sell the surface thereof has 
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never been disputed. Both sides claim title from a common source. 
The légal title can be briefly outlined as follows: 

Philip Fleming, the common source, on December 18, 1874, con- 
veyed to J. D. Price and A. J. Steinman, for a considération of $125, 
"ail the bituminous and other coals, iron ore and ail other minerais 
and fire clay" in and underlying a tract of 1,000 acres, fully bounded 
and described, with the usual rights to mine and remove the same. 
This deed was, on the day of its exécution, duly admitted to record. 
On February 23, 1878, he "granted, bargained and willed" to his son 
John W. Fleming, for the considération of one dollar, 169 acres of 
this tract. This deed was not admitted to record until January 28, 
1887. It contained no réservation of the coal and other minerais 
previously sold and conveyed by him to Price and Steinman. 

On January 29, 1887, the day after he recorded this deed from his 
father, John W. Fleming sold and conveyed 54 acres in fee of this 
169 acres, for the considération of one dollar per acre, to H. H. Wil- 
lard of Cleveland, Ohio, who on February 28, 1887, sold and conveyed 
with mining rights, "ail the coals, gases, minerais and oils" in and 
under 24 tracts including this 54-acre one, to F. A. Stratton of Ten- 
nessee. Willard sold thèse coals, etc., for a considération of 75 cents 
an acre. The 24 tracts aggregated 7,193 acres. He did not sell the 
surface of the 54-acre tract in controversy. Stratton, in tum, con- 
veyed thèse coals and minerais to the Virginia Mining & Improvement 
Company. This company mortgaged the same to the Boston Safe 
Deposit & Trust Company. The latter foreclosed the mortgage, sold 
and conveyed to Charles E. Hellier of Boston, who vested his rights 
in the Elkhorn Coal & Coke Company. The latter conveyed the same 
to the Crânes Nest Coal & Coke Company which, in turn, conveyed 
by deed of June 4, 1906, to the appellee, the Clinchfield Coal Cor- 
poration. The whole controversy is over this parcel of 54 acres, the 
légal title to which, as disclosed by the records, is clearly, so far as 
the surface is concerned, vested in H. H. Willard by virtue of his deed 
of January 29, 1887, for the fee from John W. Fleming, and so far 
as the coals and other minerais are concerned, in the appellant, Stein- 
man, by virtue of his deed of December 18, 1874, from Philip Fleming 
to himself and Price : he claiming now to be the sole owner, although 
how he acquired Price's interest is not disclosed. 

Thèse facts are admitted. Steinman instituted ejectment against the 
Clinchfield Corporation for thèse coals and minerais. The latter filed 
this bill to enjoin the prosecution of this ejectment suit, and to secure 
and quiet its title to the coal and minerais underlying this 54 acres. 
To secure this relief, it allèges that, while Philip Fleming did not con- 
vey the 54 acres to his son John (under whom it claims its right) un- 
til 1878, and while he did in 1874 convey the coal underlying to 
Steinman and Price, nevertheless four years prior to this last convey- 
ance he had orally given the land to his son John, who had then taken 
possession thereof, made valuable and permanent improvements there- 
on, of which gift, possession, and improvements Steinman and Price 
were bound to take notice. To this bill demurrer was interposed in 
the court below, sustained by it and overruled, upon appeal, by this 
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court. 217 Fed. 875, 133 C. C. A. 585. After this reversai, upon 
hearing on the merits, the court below sustained the bill, perpetuated 
the injunction, and vested the title to the coal and minerais in and un- 
der the 54 acres, in the Clinchfield Corporation. From this decree 
this appeal is taken by Steinman. 

It goes without saying that the décision of this court upon the de- 
murrer to the bill was governed by entirely différent rules than those 
that must govern us in this hearing upon the merits. I think the al- 
légations of the bill were spécifie enough, as to the oral gift, the bound- 
aries of the land alleged to hâve been given, and the possession taken 
and the improvements made by the donee, to entirely justify the over- 
ruling of the demurrer; but I think, on the other hand, that the ap- 
pellee has wholly failed in évidence, as to ail thèse essential éléments, 
to meet the requirements of equity necessary to warrant spécifie per- 
formance. Before considering the évidence, it would seem proper 
to briefiy consider the origin of, and the rules goveming, this équita- 
ble practice of upholding oral contracts of sale and gift of real estate 
in Virginia. 

Under the Statute of Frauds, 29 Car. lie 3, originating, it is said, 
with Lord Haie and another, the enforcement of such contracts is 
impossible, by reason of the seventh clause of the act, declaring: 

"AU déclarations or créations of trusts or confidences in any land, tene- 
ments, or hereditaments, shall be manifested and proved by some writing 
signed by the party who Is by law enabled to déclare the trust, or by his last 
will in writing, or else they shall be utterly void." 

This statute, being subséquent to St. 4 Jac. I, was never in force 
in Virginia, and its statute of frauds, first enacted in 1785, and ail 
subséquent re-enactments, hâve omitted this seventh as well as the 
eighth and ninth clauses of the English statute and substituted there- 
f or the words : 

No action shall be bronght • • • npon any contra et for the sale of land, 
tenenïents, or hereditaments, or the making any lease thereof for a longer term 
than one year, or upon any agreeraent which is not to be performed wlthin the 
space of one year from the making thereof, unless the promise or agreement 
upon which snch action shall be brought, or some mémorandum or note thereof 
shall be in writing, and signed by the party to be charged therewith, or some 
other person by him thereunto lawfully authorized. 

The struggle in Virginia courts to establish the doctrine that the 
"action" forbidden by this statute could be construed to mean actions 
at law, and that equity in certain exceptional cases of peculiar hard- 
ship, under limited conditions, could specifically enforce such oral con- 
tracts, was a long and bitter one, starting in 1800 with the case of 
Buck & Brander v. Copland, 2 Cal! (Va.) 218. A brief and defective 
récital of the controversy is given in Re Henderson (D. C.) 142 Fed. 
568. 

Possibly the best statement of the resuit, finally arrived at, is found 
in Wright v. Pucket, 22 Grat. (Va.) 370, 373, where the court says 
(italics mine) : 

"The statute of frauds was founded in wlsdom and sound policy. Its pri- 
mary object was to prevent the setting up of pretended agreements, and then 
supportlng them by perjury. But besides thèse direct objecta, there Is a mani- 
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fest policy In requlring contracts of so Important a nature as the sale and 
jiurchase of real estate, to be reduced to wrlting; since otherwise, from the Im- 
perfection of memorj', and the honest mlstakes of wltnesses, it must often hap- 
pen, either that the speoiflc contract Is incapable of exact proof, or that it is 
unintentionally varied from Its original terms. The statute, therefore, requir- 
ed in contracts of such nature as are thereim, mentioned m-ore satisfaotory atid 
convincing testimcmy than mère oral évidence affords. The wlsdom of permit- 
ting any déviation from the terms of the statute has been questioned by the 
most eminent chancellors of England and of this country. Courts of equity, 
hovvever, in their efforts to do complète justice and prevent fraud, hâve in 
certain cases relaxed the opération of the statute; and in cases vvhere a paroi 
agreement for the sale of land has been clearly and distlnctly proved, and part 
performance in pursuance of the agreement established, a court of equity wiU 
decree spécifie exécution." 

Notwithstanding continuée! opposition, the equity courts of Virginia 
established the doctrine, first, that oral sales, and finally that oral gifts, 
could be specifically enforced under thèse conditions: (1) The paroi 
agreement reHed on must be certain and definite in its terms. (2) The 
acts proved in part performance must refer to, resuit from, or be made 
in pursuance of the agreement proved. (3) The agreement must hâve 
been so far executed that a refusai of full exécution would operate a 
fraud upon the party, and place him in a situation which does not lie 
in compensation. Venable v. Stamper, 102 Va. 30, 35, 45 S. E. 738. 

The persistent opposition to the assertion of this power so assumed 
by the equity courts is illustrated by section 1, c. 116, p. 500, Va. Code 
1849, which provided that: 

"No estate of inheritanee or freehold, or for a terra of more than five years, 
in land, shall be eonveyed unless by deed or will ; and no glft of a slave or of 
any goods or chattels shall be valld, unless by deed or will, or unless aetual 
possession shall hâve come to and remain vs^ith the donee, or some person 
claiming under him. If the donor and donee réside together at the time of 
the gift, possession at the place of their résidence shall not be a sufficient pos- 
session within the meaning of this section." 

This section was amended and re-enacted in 1887, in thèse words : 

"No estate of inheritanee or freehold, or for a term of more than five years, 
in lands, shall be eonveyed unless by deed or will, nor shall any voluntary par- 
tition of lands, by coparceners, having such an estate therein, be made, êxcept 
by deed; nor shall any rlght to a conveyance of any such estate or term in 
land accrue to the donee of the land or those claiming under hinï, under a gift 
or promise of gift of the sanie hereafter made and not in wrlting, although 
such gift or promise be foUowed by possession thereunder and improvement of 
the land by the donee or those claiming under him." Pollard's Code 1904, | 
2413. 

It would seem fair to assume from this législation that the people of 
Virginia, after more than 80 years' expérience, concluded that, so far 
as gifts of real estate were concerned, equity's practice of enforcing oral 
contracts thereof operated to perpetuate fraud rather than prevent it, 
and by its législation determined to forbid, hereafter, its exercise. 
This case impresses me as a striking illustration of the wisdom of this 
législative conclusion. Hère an alleged oral gift of land, charged to 
hâve been made by a father to his son in 1870, is sought to be enforced, 
as to the coal and minerais underlying 54 acres part thereof (which 
<:oal and minerais at that date were of a market value of not more than 
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121^ cents per acre, or $6.75), 43 years thereafter, not in favor of the 
original donee, but in favor of a coal corporation, which bought, after 
coal had become valuable, with full record évidence before it, that the 
alleged donor with no protest from the alleged donee had, in 1874, sold 
and conveyed the légal title to such coal to Steinman and Price. Is 
there to be no limitation to the ehforcement of thèse contracts short 
of etemity? 

Virginia does not stand alone in now forbidding their enforcement 
after full expérience. Most of the states adopted the EngHsh statute 
of f rauds including the seventh clause thereof, forbidding the enforce- 
ment of such contracts. The state of Pennsylvania was an exception' 
imtil 1856, when it enacted this forbidding clause. 

The légal déductions to be drawn may be summarized as f ollows : 

(1) The common law does not recognize the doctrine and will not 
enf orce it. 

(2) The policy of Virginia législation bas been against it, resulting 
tinally in absolute prohibition se far as gifts are concerned. 

(3) The necessity of clear and convincing proof of each and every 
élément required by equity in the administration of the doctrine is 
universally conceded. Thèse éléments relate: 

First. To the character of the gift itself which must be (a) actual and 
complète, not conditional; and (b) it must be of a spécifie boundary, 
well defined, and not subject to confusion or misunderstanding. 
Wright V. Pucket, 22 Grat. (Va.) 370; Pierce's Heirs v. Catron, 2S 
Grat. (Va.) 588; Campbell v. Fetterman, 20 W. Va. 398; Lester v. 
Lester, 28 Grat. (Va.) 737; Blankenship v. Spencer, 31 W. Va. 510, 7 
S. E. 433 ; Plunkett v. Bryant, 101 Va. 814, 45 S. E. 742. 

Remembering that West Virginia adopted the Virginia statute of 
frauds and that many cases hâve arisen in that state touching the en- 
forcement of thèse oral contracts, some of her décisions are very much 
in point as illustrating the definiteness of description of the land given, 
that is required. In Westfall v. Cottrills, 24 W. Va. 763, the contract 
was for "forty acres off the Spring fork end of my tract of 147 acres 
on Beech fork in Calhoun county." The description of the land was 
held to be too vague and indefinite. In Blankenship v. Spencer, 31 W. 
Va. 510, 7 S. E. 433, the claim was for "a certain pièce of land con- 
taining 671/0 acres, being the lower end of a certain survey sold and' 
conveyed to S. by W., and adjoining lands of H. and of R., in the dis- 
trict of F., in the county of G., in the state of W. Va." The tract was 
shown in fact to contain 117 acres. Held: 

"That the description of the boundarles of the 67% acres, as described iiii 
.çaid paroi contract, is too vague and indefinite to authorize a court of equity 
to enforce the spécifie exécution thereof." 

Second. The possession required. 

It must be actual, exclusive, open, and notorious. Woods v. Steven- 
son, 43 W. Va. 149, 27 S. E. 309; Miller v. Lorentz, 39 W. Va. 160, 
19 S. E. 394. 

It shocks the conscience, I submit, to hold that a father and son- 
should be able, by means of this équitable doctrine, to enforce, against 
an innocent purchaser from the father afterward, a paroi contract bas- 
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«d upon a slight possession of a few acres of a large boundary, of a 
thousand acres or more, of unimproved land upon which both réside, 
the son being at the time under âge and only living apart on the land 
because he had married and the father's one-roomed cabin was too 
small to accommodate both. 

Third. The improvements to be made. 

(a) They should be substantial in character and both valuable and 
enduring. 

(b) They should be put on the property by the son and donee, and 
not by the joint labor of the son and father. For the latter to be the 
case, rebuts, to a degree, the idea of complète surrender, by the father, 
of ail interest in the land, and also of open, notorious, and exclusive 
I>ossession by the son. 

(c) They should be of such character as to be not well compensable 
in money damages. Griggsby v. Osborn, 82 Va. 371 ; Lightner v. 
Lightner (Va.) 23 S. E. 301 ; Trout v. Trout's Ex'r (Va.) 25 S. E. 98. 

Fourth. The payment of taxes by the donee. 

It is common expérience that the method most generally resorted to 
by prospective purchasers to ascertain the owner and the extent and 
character of his possession and title, in Virginia and West Virginia, 
is by examination of the assessment land books of the county. To 
such an extent is this true, if John W. Fleming had run out and had 
his gift severed from his father's tract, placed it upon the land books, 
and caused it to be assessed to himself for taxation, and paid the taxes 
so assessed for any considérable number of years, this would hâve 
constituted the very best notice to the world of his claim of possession. 
Ever since the Acts of 1874-75, p. 219 (Code, 1904, § 458, c. 21), and 
I think long before that, the Virginia assessment law has required the 
commissioner before making out his land books, and at the time he 
takes the taxpayer's list of taxable personal property, to "carry vi^ith 
him the last land book that may be had, and the entry of lands charged 
to any person résident, or having an agent within. his county, district 
or city, shall be shown to such person or his agent, who shall be re- 
quired to State, on oath, whether the same be correctly entered ; wheth- 
er any part thereof ought to be transferred to any other person, and 
if so, to whom, and the nature of the évidence to authorize such trans- 
fer." Failure on the part of such commissioner to présent such book 
to the taxpayer and on the part of the taxpayer to give such informa- 
tion are made finable offenses. Again : To sustain a paroi sale of iand 
under this doctrine, clear proof of the payment of the purchase price, or 
a substantial part thereof, is required. Necessarily in cases of gifts 
this élément is wanting. The Virginia courts, it seems to me, hâve 
wisely, in effect, substituted for it the requirement that taxes should 
be paid by the donee, as set forth in Harrison v. Harrison, 36 W. Va. 
556, and in Lightner v. Lightner, 23 S. E. 301, 2 Va. Dec. 258, where 
one of the reasons given for refusing to sustain alleged oral gifts by 
a father to his sons was the fact that the father had continued the 
payment of taxes af ter the alleged gifts had been made. This last-cited 
case is a very interesting one, and cornes very near to paralleling many 
of the facts of this one. 
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Carefully ànalyzing the évidence in this case, it is clear that no spé- 
cifie boundary of land that Philip Fleming is claimed to hâve orally 
given his son John, was defined until after the survey wa.s made and 
deed executed in 1878, four years after Philip had sold the coal to 
Steinman and Price; up to that time no mention or even guess of the 
number of acres to be given to John had been made. In this connection, 
it is to be noted that John did not even record his deed until 1887, when 
he undertook to sell and convey the 54 acres to Willard in fee, surface 
and coal together, for one dollar per acre. This was 13 years after 
the father had sold the coal to Steinman and Price. During ail thèse 
years he never disclaimed or disavowed the father's right to sell the 
coal and minerais underlying either thèse 54 acres or the residue of 
the 169 acres which his father conveyed to him four years after such 
sale. This land lay in Dickenson county, west of the Alleghany Moun- 
tains, where, by section 2915 of the Va. Code (1904), no entry on, or 
suit to recover, land can be maintained after 10 years' adverse pos- 
session. While the question of adverse possession cannot directly arise 
hère, it seems clear to my mind that by parity of reasoning the owner 
of the surface, if he disputes the légal title of the other party to the 
coal by reason of his having équitable title thereto by prior paroi con- 
tract, should, by équitable proceedings, perfect such équitable title 
and secure the cancellation of the other's légal title to the coal as a 
cloud on his right, within 10 years after notice thereof, or be estopped 
f rom doing so ; and this for the reason that he can take manual pos- 
session of his surface and by such possession perfect a defective title 
in ten years, while the owner of the title to the coal cannot take pos- 
session of surface or coal other and to a greater extent than his con- 
tract right to ingress and egress in and over the surface may give him. 

The évidence shows that, in the primitive conditions existing in that 
locality in 1870, when this oral gift is alleged to hâve been made, it 
was the gênerai custom of a father owning land, when a son married, 
to establish him on spme part of his farm, with a view, if the boy was 
satisfied, he could reasonably expect the father, in future, either to 
deed or will to him the land ; but, if not satisfied, he could leave (not 
sell) the land and go elsewhere and do for himself. 

Larkin Stanley says, supplemental record top page 12 : 

"The rule among people was that. If the boys llked the land their father 
gave them and stayed on It, their father would malce them a deed. If they 
did not make them a deed then, they would do so later. I don't know of any 
boy ever undertaking to sell the land or exercising ownership over It until 
after he got his deed. There was not much use." 

W. R. Reedy testifies : 

"When a man gave his son a part of his home farm like this, started the 
boy on it, the boy could use his cholce elfcher to stay there If it pleased him 
or he could move off. Unless a boy got a deed from his father, he never under- 
took to sell the place or trade it Uke he ov?ned it. As a gênerai thing, he 
stayed and worked on it, and, when he would make a swop, he would general- 
ly get his father's consent. I don't think a father would give his son land like 
that and let him* sell it wlthout his consent ; he would not want a nelghbor 
thrust on him wlthout hia consent." 
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W. A. Stanley says: 

"When Philip Fleming flrst told me how he had settled his cblldren, includ- 
Ing John W. Fleming, was along after Jack had married and Jack was on tlie 
land at the tinie. I don't know whether it was before or after December, 1874. 
It was along after Jack was living up there. Philip Fleming was a mighty 
good man, a good citizen, and highly regarded. He liked his fun and talked 
a good deal, but when it came to business he was straight. I do not thinU he 
was a man who would sell his minerais to a stranger and get money for it, 
when he had already given his land away to his son. 1 would be satlsfled 
that he did not do anythlng like that." 

Jefferson Fleming says: 

"My father told me before I was married that I could plck me a pièce of 
land, and when I wanted to go to work I could do so, and I made a choice of 
what is known as tlie Holly Creek Eidge and had two fields cleared. I was 
married January 12, 1871, and was 22 years old on the 17th of March follow- 
ing. My father said that he would give me the land I went to work on. I 
do not remem'ber when he made me a deed for it, but he told us time and 
again that he was ready to make us a deed and we ought to hâve it surveyed 
and flxed up, and hâve the tract." 

Again he says : 

"He said: 'Boys, you had better hâve your land surveyed so that I can make 
you a deed ; I am ready at any time.' We neglected, just like boys wUl. We 
never took things into considération much. In time we did do it, got a sur- 
veyor, and had it run out. He made it our duty to hâve it surveyed out; 1 
don't know whether he put in the deed to John W. Fleming that he granted 
and willed him the land. He mteant for us to hâve a home; I suppose he meant 
he was willing the land he made the deed to whea he was still alive." 

Again he says : 

"My father expected John W. and Jeff to arrange and hâve thelr deeds 
made as soon as possible after they moved on their land. My father was a 
pretty hard worker and was a poor man, wlth right smart family. He had 
right Smart taxes to pay and not much way to pay them. He says, 'Boys, you 
ought to hâve deeds so that you can llghten my taxes.*" 

And John W. Fleming himself says his father told him : 

"That I could get a surveyor to run it out, and that it would be a help to 
him about llghtenlng the tax on him, and so on." 

In view of this testimony, how can it be said that hère was a con- 
tract certain and definite in its terms whereby the father had uncondi- 
tionally parted with any spécifie number of acres of land prior to the 
survey and deed made in 1878? The boy, if he liked the location and 
was willing to stay, and his father naturally wanted him to do so, was 
to be deeded the land after it was surveyed out by the son and the 
spécifie boundaries had been agrée d upon. Until that time the b<>y 
could not sell or dispose of it, but could give it up and leave it any 
time he desired. The conviction comes to me with great force that 
none of thèse illiterate people had ever heard of, or had the slightest 
idea, that a paroi contract, either of sale or gift, could be made and 
sustained. On the contrary, I doubt not, the impression was univer- 
sally prévalent that ail contracts about land must be in writing. This 
view is clearly shown, I think, by the fact that the father, burdened 
with poverty and taxes, was urging his boys to hâve surveys made so 
as to define and make certain the quanti ty and boundaries of the lands 
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b; was going to give them, in order that he might unload upon them 
a part of his burden of taxation. Yet, if he and his son John, in fact, 
regarded the oral contract, at the time, complète and not inchoate, both 
for eight consécutive' years until the deed was made in 1878, violated 
the assessment law of the state in allowing the land to remain assessed 
in the father's name. 

But it seems to me the alleged contract was not only inchoate, but 
to the last limit indefinite and uncertain. There is not a word in the 
évidence to show tliat a spécifie quantity in acres was talked about. 
The two sons were to hâve land oiï the father's large boundary, and 
it was to be divided by survey between them, whereby John was to 
hâve "the heads of the hollows and Près the bottom." It is true that 
John testifies that his father did tell him "pretty much" how the lines 
would run, but he admits he "never went around the lines but looked 
at the place" ; that he does not remember of knowing, bef ore he moved 
on the tract, where "the sugar tree in the forks of Saw Pit Plollow," 
a prominent corner afterwards fixed by the survey, stood; that he 
"does not remember" that his father told him that this tree would be 
a corner to his tract; that he "just can't hardly tell" how far from the 
passway up that spur the first corner stood ; that he did not know 
where the walnut corner over on Short Branch was "until the line was 
run." In answer to the question, "Now, when your father told you 
that he would give you that land up there, what was the first corner 
he said you would run to af ter leaving the big beech on the Elias Rose 
land?" he said, "I could not say." And to this question, "You knew 
about where your line would run from what he said?" he answerb: 
"Yes, sir; but did not know where he would make thç corners." Two 
questions arise hère: First, how is it possible to fix and certainly de- 
fine a boundary of land requiring a division line, without knowledge of 
a corner to start from ; and, second, how could equity en force a verbal 
contract, under its rules for definiteness, when ail the corners and the 
division line had to be fixed by future agreement and survey? 

But he goes on and admits that the division line between him and 
his brôther Près was never made until the survey and deed were made 
in 1878; that, if his father had "some corners or lines in mind, he 
did not tell him where they were." I further cite thèse questions pro- 
pounded to him and his answers: 

"ïou understood that you was to hâve the heads of the hollows, but you did 
not know how they would run? A. I had a good idea. He told me I would get 
ail the heads of them as far as I would ever want to clear down the moun- 
tain. Q. Nothing said between you and your father about the eoals and 
minerais under the land ? A. No, sir. Q. That question you ail never raised at 
ail, did you? A. No, sir. Q. Neither you nor he regarded the coaj worta 
anything? A. No, sir." 

While the évidence is somewhat more persuasive as to the improve- 
ments made and possession taken, yet, to my mind, it whoUy fails to 
meet the requirement of the rule. In the first place, in passing, it is 
to be noted from the testimony of John given above that no thought 
was given to the underground coal. The fact that the honest old 
father sold it afterwards may be taken to indicate that he did not, in 
1870, intend to give it to his boys, and that the boys had no claim to it 



ATTLEBORO MFG. CO. V. FKANKFORT MARINE, ETC., INS. CO. 573 

by any oral contract. The possession given may well be limitée! ta 
that of the surface. But let us put that aside and look at this posses- 
sion of the surface. To my mind it was a family communistic, and not 
an individualistic one. The father lived in a single one-roomed log^ 
house. He had a* family, of at least five or six, ail living in this one 
room, independent of this boy John. John got married, and, though 
necessity, had to hâve a place for himself and wife to go. The father,^ 
two sons, and the neighbors got together and put up another one- 
roomed log house on the father's land for John. The outlay in money 
was nominal, in labor that of a few days. Jefïerson, the brother, tells 
us how it was donc, and the witness Reedy describes the character of 
the work and improvements. John did clear out eight or ten acres 
necessary to secure his living. 

With full conviction that this whole proceeding was simply an after- 
thought, conceived by this Clinchfield Corporation to secure, contrary 
to the statute of frauds, the coal underlying this 54 acres, bought by 
it with full notice, through recorded deed, that such coal had been 
honestly bought and paid for by another some 40-odd years ago, I 
would reverse the decree of the court below and remand, with direc- 
tions to dissolve the injunction and dismiss the bill. 
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PRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. v. ATTLE- 
BORO MFG. CO. 
(Circuit Court of Appeals, First Circuit. February 27, 1917. On Pétition for 
Keliearing April 11, lt)17.) 
Nos. 1253. 1254. 

1. Action <£S=27(2) — Against Company — Nature — Toet. 

Wliere the several counts of a déclaration against an indenmity insur- 
auee company alleged that by tlie ternis of tlie policy the company had the 
right to défend any action brought against the insured, that it had under- 
talien the défense of such an action, and that because of its négligence in 
the conduct of the negotiations for settlement and of the défense a .iudg- 
ment was obtained against the insured far in excess of the amount of the 
policy, and whlch the insured had been compelled to pay, whereby it re- 
celved damages, for which recovery was sought, the action sounds in tort, 
not in contract. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 183, 186-188, 192- 
191.] 

2. Insurance <S=>631 — Action Aoainst Insueeb— Action in Tort — Pleading 

—Policy. 

In an action in tort by the holder of an indemnlty Insurance policy to 
recover damages caused by the iiegligent défense by the insurer of an ac- 
tion against the insured, it was necessary to plead the provisions of tho 
policy under which the insurer undertook the défense of the suit, to show 
the relationship between the parties, since there can be no actionable nég- 
ligence, in the absence of some relationship between the parties. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1588, 1589 ] 

3. NEGLIGENCE <g=2 — INTERFERENCE WITH RiGIITS ANTICIPATION OF DaMAQE. 

Where a person who knows or has reason to anticipate that the property 
or Personal rights of another are so situated with référence to hlm that 

^=3For other caaes see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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they May be Injured through his active Intervention, it becomes his duty 
so to govern his action as not negligently to Injure those rights. 
[Eu. Note.— For otlier cases, see Négligence, Cent Dlg. |§ 3, 4.] 

4. Négligence ®=5l — Liabilitt— Contbacttjal Rei^ation. 

Where tlie only relation between the parties is contractual, the Uabillty 
of one to the other for négligence must atlse from some positive duty, 
which the law imposes because of the relationship, or because of the négli- 
gent manner in which some aet required by the contract was done; the 
mère breach of an executory contract not being the basis of an action in 
tort. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 1.] 

5. Inrijbance 'S=>622(1) — Liabilitt on Policy— Limitation of Actions— Ac- 

tion roB TOET. 

The provision in an indemnity Insurance pollcy that no action should 
be brought by the insured against the company thereon after the expira- 
tion of the period from the date of the accident within which an action 
mlght be brought against the Insured, unless a suit was pending at the ex- 
piration of that time, does not apply to a suit by the insured in tort to 
recover damages for the négligent défense by the company of an action 
against insured. 

[Ed. Note. — For other cases, see Insurance, Cent Big. |§ 1540, 1544.] 

6. Insurance <ê=621 — Oonstettction of Policy — LraiTATiON of Suits. 

A provision in an indemnity Insurance policy limltlng time within which 
suits inay be brought thereon is In dérogation of a common-law right, and 
not entitled to a broad construction. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1542, 1543.] 

7. Insubance <S=>514 — Indemnitt Insueance— Liabilitï of Insueee— Négli- 

gence — Défense of Suit. 

Where an indemnity Insurance policy gave the insurer the right to dé- 
fend any action against the insured, though it dld not require It to under- 
take such défense, the insurer is liable to the insured for damages occa- 
sioned by its négligence In the conduct of a défense which it had under- 
taken under the policy. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. § 1298.] 

8. Limitation of Actions ®=>55(2) — Accbuai, of Right of Action— Négli- 

gence IN Défense of Suit. 

A right of action for the négligence of an indemnity Insurance company 
in the défense of a suit against the Insured dld not accrue until the judg- 
ment recovered in that action was paid, or at least until the verdict was 
rendered. 

[Ed. Note. — For other cases, see limitation of Action-s, Cent. Dig. § 300.] 

9. Insurance ©=j156(1) — Agency — Existence or Relation — Contbaot to Dé- 

fend Suit. 

An indemnity Insurance company, which elects to exercise Its right 
under the pollcy to défend an action brought against the insured, Is not 
the agent of insured in the défense or settlement of the suit, but is rather 
in the position of an Independent contracter ; the conduct of the défense 
and settlement being in no wise subject to the direction of Insured. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 316-318, 320- 
322.] 

10. Insubance <@=»73 — Indemnity Insubance— Liability of Insubeb — Dé- 
fense OF Suit— AcTS of Agent. 

Where an indemnity Insurance conïpany elected to défend a suit brought 
against insured, its agent employed to conduct the défense was not the 
agent or subagent of insured, but was the agent of the company, for whose 
acts within the scope of his authorlty the company was liable. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 99, 100.] 

^=9Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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« 
U. Insurance <@=>93 — Indemnity Insurance — Liabilitt of Insueer— Dé- 
fense OF Suit— Négligence or Attoeney. 

ïhe fact that an agent to whom an indemnity Insurance Company in- 
trusted tbe défense of an action against Insurcd was an attorney at law 
does not relieve the company from liabillty to insured for tiis négligence 
in the conduct of the défense. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 123.] 

12. Principal and Agent ©=21, 22(1), 121, 122(1) — Pkoof of Agenct— Testi- 
MONY of Agent — Déclarations. 

An agent is a compétent wituess upon the Issues of liis agency or au- 
thority, though those issues cannot be establislied by the supposed agent's 
déclarations. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 39, 
40, 413-416, 418.] 

13. Evidence i®=>121(2) — Res Gest^^: — Déclarations of Agent. 

After proof by compétent évidence that an agent of an indemnity in- 
surance company was authorized by it to negotiate for a settlement of an 
action against insured, the agent's déclarations in attempting to make the 
settlement are admissible as part of the res gestœ in au action by the in- 
sured to recover damages for company's négligent conduct of the défense 
and negotiations for settlement. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 308.] 

On Pétition for Eehearing. 

14. Insurance <S=5512 — Indemnity Insurance — Liability of Insueer — ^Nég- 

ligent Défense of Action. 

In an Insurance policy indemnifying insured against liability for in- 
juries to employés caused by his négligence, and glving insurer the right 
to défend or settle any action against insured, a clause llraiting the liabili- 
ty of insurer In respect to any one employé to $5,000 is no défense to 
an action by insured against insurer for the latter's négligence in con- 
ducting the negotiations for settlement and the défense of an action by an 
employé, as a resuit of which négligence insured was compelled to pay a 
sum largely in excess of the amount of the insurance. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Clarence Haie, Judge. 

Action by the Attleboro Manufacturing Company against the Frank- 
fort Marine, Accident & Plate Glass Insurance Company. Judgment 
for the plaintifï for part of the amount claimed, and both parties bring 
error. Reversed and remanded, and pétition for rehearing denied. 

See, also, 202 Fed. 293. 

Alexander lyincoln, of Boston, Mass. (Sherman L. Whipple and 
Whipple, Sears & Ogden, ail of Boston, Mass., on the brief), for plain- 
tifï. 

Charles F. Choate, Jr., Choate, Hall & Stewart, Frank W. Knowl- 
ton, and Robert Haie, ail of Boston, Mass., for défendant. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. Thèse are writs of error from a judg- 
ment in faVor of the Attleboro Manufacturing Company against the 
Frankfoft Marine, Accident & Plate Glass Insurance Company, en- 
tered in the District Court for Massachusetts, in an action brought to 

£=3Foi otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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recover damages alleged to hâve been sufferèd by the plaintiiï through 
the defendant's négligence. 

The Attleboro Manufacturing Company is a corporation engaged in 
the manufacture of jewelry, at Attleboro, Mass., and on the 8th day 
of July, 1902, procured from the défendant, the Frankfort Marine, 
Accident & Plate Glass Insurance Company, an employer's liability 
policy for the term of one year, from the llth day of July, 1902, to 
the llth day of July, 1903, wherein the défendant agreed to indemnify 
the plaintiiï — 

"agalnst loss arising from légal llablUty for damages on account of bodily 
injury or death suft'ered by any employé or em'ployés of the assured resulting 
from any and every accident of wbatsoever nature or cause happening in, 
upon, or about the premises of the assured; * • * but the liability of the 
Company in respect to any one employé sufferlng injury or death, shall in no 
case exceed the sum of flve thousand dollars ($5,000), nor shall the total lia- 
bility of the Company in respect to any one accident resulting in Injury to or 
the death of several employés in any event exceed the sum of ten thousand 
dollars ($10,000)." 

In furtherance of its obligation to indemnify the plaintiflf, the de- 
fendant agreed : 

"That if any légal proceedings are taUen to enforce a clainj against the as- 
sured, covered by this policy, the company shall, at its own cost, undertake the 
défense of such légal proceedings in the name and on behalf of the assured, 
and shall hâve the entlre control of such défense. But if the company shaU 
ofCer to pay the assured the full amount for which the company is liable in re- 
spect to the clalm sought to be enforced, it shall net be bound to défend any 
légal proceedings, nor be liable for any costs or expenses which the Insured 
may incur in defendlng the same. • ♦ * The company may undertake at 
its own cost the settlement of any claim, * * ♦ and the assured shall not, 
except at his own cost, settle any claim nor incur any expense wlthout the con- 
sent of the company thereto previously given in writing." 

During the existence of the policy, and on the 28th of January, 
1903, an accident occurred to one Hodde while employed in the plain- 
tifï's business at Attleboro. As a resuit of the accident, an action was 
brought by Hodde against the Attleboro Company March 31, 1903, in 
the superior court of Massachusetts, and on January 7, 1907, a verdict 
having been returned for Hodde, judgment was entered in his behalf 
for the sum of $17,343.81. January 19, 1907, the Attleboro Company 
paid the judgment. Thereafter, but prior to May 13, 1911, when the 
présent action was brought, the Frankfort Company paid the Attle- 
boro Company the $5,000, and interest, called for in the policy. 

The déclaration in the présent suit contains three counts. In tlie 
fîrst count the plaintifï recites the issuance of the policy and the stipu- 
lations therein contained, above set forth. It then allèges the hap- 
pening of the accident, the assertion of a claim of légal liability, the 
assumption by the défendant of the défense of the Hodde suit, and the 
entire and exclusive control thereof ; that it was the duty of the de- 
fendant — 

"in defendlng sald suit to conduct itself with a reasonable degree of care, sklll, 
and diligence commensurate with the duties and responsibillty assumed by it, 
as aforesaid, but that défendant, unmindful of its duty in the premises, so care- 
lessly, negligently, and unskillfully conducted and demeaned itself in the prem- 
ises that the plaintlff In said suit recovered final judgment against thls plain- 
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tiff In the smn of $17,343.81, whlch judgment thls plaintiflP has been contpelled, 
on writ of exécution Issued against plaintlff by said superior court, at the in- 
stance of said Hodde, to satisfy and pay in full, principal, interest, and costs; 
that the aforesaid négligence aud niisconduct of the défendant consisted in 
thls: That défendant, although given by plaintiff timely and ample notice of 
said accident, clalm and suit, negligently failed to make any timely, proper, or 
intelligent Investigation touching the facts and clrcumstances under which 
said bodily injuries were sustained by said Willianï Hodde, Jr., whereby ma- 
terial évidence favorable to this plaintlff would, could, and should hâve been 
produced at the trial of said suit, was not produced or ofCered thereat on this 
plaintlff's behalf ; that no intelligent, adéquate, or timely préparation was made 
by the défendant in thls suit for the trial of said suit of said William Hodde, 
Jr. ; that compétent and légal évidence material to the issues in said suit, and 
tending to exculpate this plaintlff of liabllity therein, and which was 
known, avallable, and accessible to défendant herein, and which could and 
should hâve been produced on this plaintiff's behalf on the trial of said suit, 
was not produced or offered by défendant; that it was charged by said Hodde 
In said suit that bis said injuries had been caused by the négligence of this 
plaintiff, as It was alleged, in fumlshing said Hodde wlth a détective and un- 
suitable pitcher for carrying certain acid, which clalm that said pltcher was 
defective and unsultable was denied by plaintiff, so that the actual condition 
of said pitcher became and was one of the vital Issues on the trial of said 
suit; that said pitcher, If It had been offered in évidence on the trial of said 
action, would bave tended strongly to rebut and négative said charge of négli- 
gence of said Hodde, and would on said trial hâve serlously Impaired the 
welght and credlblllty of the évidence ofCered on hls behalf; that this plain- 
tiff, before the trial of said suit, at defendant's request, delivered into defend- 
ant's custody and care the said pitcher, but the défendant, Instead of taking 
care of the same, carelessly and negligently pernritted said pitcher to beeome 
lost or destroyed, so that It was not and could not be use<l or offered in évi- 
dence in this plaintiff's behalf on the trial of said suit. And plaintiff states 
that it was by reason of the aforesaid négligence, carelessness, and unskillful- 
ness of défendant in and about the premises that said judgment was rendered 
against thls plaintiff and became final as aforesaid." 

In the second count, after reciting the issuance of the policy and the 
stipulations therein contained, with reference'to the payment of the in- 
demnity, the défense of the suit, and settlement thereof, it was alleged 
that: 

"Thereupon, by the terms of said policy, the défendant acquired the rlght 
and it became the defendant's duty either to pay the plaintiff the sum of five 
thousand dollars ($5,000), the amount of the indeumity provided for in said 
policy of Insurance, or In the alternative, acting in behalf of the plaintiff, to take 
charge of said clalm against the plaintiff and of negotlations for settlement 
of said clalm by way of compromise, and to take entire control of the défense 
of the suit brought in behalf of said Hodde to enforce said clalm" ; that "the 
défendant elected the alternative, and tbereafter did In fact take charge of 
said claim and of negotlations for settlement thereof, and undertook the dé- 
fense of said suit"; that "it entered Into various negotlations wlth said Hodde's 
counsel and représentatives, caused the appearance of its attorneys to be en- 
tered in court as attorneys for this plaintlff, enterecj. upon the préparation of 
the défense of said suit and had entire and exclusive control of said claun and 
negotlations for settlement thereof and of the défense of said suit throughout 
the pendency thereof"; that "It became the duty of the défendant, having un- 
dertaken In the plaintiff's behalf, and for a considération, the exclusive con- 
trol and nfanagement of said claim and the negotlations for settlement thereof, 
and the défense of said suit to enforce said claim, to conduct Itself in respect 
to such negotlations for compromise and the management of the défense oî 
said claim and suit wlth a reasonable degree of care, sklll and diligence for the 
protection of the plaintiff's Interests, and, among other thlngs, it became the 
defendant's duty to report to the plaintiff seasonably, in order to permit the 

240 F.— 37 
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plalntifE to act thereon, any offers for settleutent of sald clalm. But the plaln- 
tiff says that the défendant was négligent in the performance of the duties 
whlch it assumeû, and whoUy falled in the diligent performance thereof, in 
that it entirely falled to conduct said negotiations for settlemeut by way of 
compromise wlth reasonable sklU and diligence, falled to report to the plaintlff 
ofïers of settlement made by sald Hodde's représentatives in compromise of 
sald claim, whereby the plaintlff mlght hâve settled sald claim by a reasonable 
compromise at its own cost ; and, furtliermore, immediately preceding the trial 
of said suit, although it was advised that the plalntifC was under a légal lia- 
billty to sald Hodde and that the injuries sustained by sald Hodde were severe 
and permanent, carelessly and negllgently, and against the plaintiff's protest 
and the advlce of its own counsel, declined and refused to cause said suit to 
be settled and adjusted accordlng to an offer made In behalf of sald Hodde 
for the sum of four thousaud dollars ($4,000), towards whlch sum thls plaintlff, 
though not bound so to do, ofCered to contribute vcluntarlly the sum of one 
thousand dollars ($1,000)." 

The allégations of négligence in the third count are restatements of 
those alleged in the first and second counts, namely, négligence in the 
préparation and trial of the case and in the conduct of the negotia- 
tions for settlement. 

The défendant filed a gênerai déniai, and for a f urther answer said : 

"That if any acts or omissions of the character deseribed in the plaintiff's 
déclaration occurred, they oCcurred mtore than six years prlor to the date of 
the writ in thls cause." 

At the trial the plaintlff was allowed to go to the jury upon the first 
count only of the déclaration. The court also ruled that the évidence 
to be received would be limited to alleged négligent acts occurring prior 
to December, 1904, when Mr. Romney Spring, an attorney at law, was 
employed by the défendant to prépare and défend the case, and to 
thèse rulings the plaintiff excepted. May 20, 1914, the jury returned 
a verdict for the plaintiff in the sum of $4,750, and on October 18, 
1916, judgment was entefed thereon for $5,437.17 damages, exclusive 
of costs. 

[1] The first contention made by the défendant under its first as- 
signment of error is that the plaintiff's action as set out in the sev- 
eral counts of its déclaration sounds in contract and not in tort. We 
do not regard this as a true conception of the allégations there made. 

The first count is plainly based upon the idea that the défendant, 
having entered upon the task of defending the suit, was under a duty 
imposed by law to exercise due care and skill as respects the plain- 
tiff's rights, which it could reasonably anticipate would be damaged if 
it failed to exercise such care, and that, by reason of its failure in this 
respect, it was responsible to the plaintiff for the damages it suffered. 

In the second count it is alleged that the défendant undertook and 
entered upon the task of settling thé suit, whereby it became its duty 
to exercise reasonable care and diligence to effect a settlement, but that 
through négligence it falled so to do. 

The third count, as before stated, seeks to charge the défendant 
upon the grounds stated in both the previous counts. If the second 
and third counts are not so carefully drawn as the first, and if 
their concluding paragraphs, and perhaps some others, give the im- 
pression that the plaintiff's suit is for a. breach of contract, and not for 
négligence, it is to be borne in mind that the allégations there made are 
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not the essential ones upon which the plaintifï's right of action pro- 
ceeds and which are elsewhere stated. 

The plaintiff does not seek in any of the counts to recover damages 
for a breach of contract, and the contract is not set out for the pur- 
pose of showing that its obligations hâve been broken by the défend- 
ant. The allégations of this character were made for the purpose of 
showing the relationship existing between the parties, and the rights 
of the plaintifî in the subject-matter as to which the défendant was 
dealing and which it was bound to anticipate might be infringed if it 
failed to use due care in the performance of the duties imposed upon 
it by law. 

[2] The rule of reasonable care which lies at the foundation of ac- 
tions for négligence has to do with one's acts with référence to the 
person, property, or rights of another. "It is a rule of relation. If 
there be no relation, there is nothing upon which the rule cari operate. 
* * * Unless and until one is brought into relation with other men, 
or property, or rights, he has no obligation to act with référence to 
them; and this is true whether the obligation be called légal, moral, 
or reasonable." Garland v. Boston & Maine R. R., 76 N. H. 556, 563, 
86 Atl. 141, 142, 46 L. R. A. (N. S.) 338, Ann. Cas. 1913E, 924. For 
this reason, and.no other, it was essential for the plaintifî to set out 
in its déclaration the stipulations of the policy into which the défend- 
ant had entered. 

[3] It is a well-recognized rule in the law of négligence that, when 
one knows or has reason to anticipate that the person, property, or 
rights of another are so situated as to him tliat they may be in- 
jured through his active intervention, it becomes his duty so to gov- 
ern his action as not negligently to injure the person, property, or 
rights of that other. Giîl v. Middleton, 105 Mass. 477, 7 Am. Rep. 
548; Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 13 N. E. 465; Dustin 
v. Curtis, 74 N. PI. 266, 268, 67 Atl. 220, 11 L. R. A. (N. S.) 504, 13 
Ann. Cas. 169; Pittsfield Cottonwear Co. v. Shoe Co., 71 N. H. 522, 
533, 534, 53 Atl. 807, 60 L. R. A. 116; Rich v. Railroad, 87 N. Y. 
382; Hubbard v. Gould, 74 N. H. 25, 28, 64 Atl. 668; Edwards v. 
Lamb, 69 N. H. 599, 45 Atl. 480, 50 L. R. A. 160; Conway Bank v. 
Pease, 76 N. H. 319, 82 Atl. 1068; Attleboro Mfg. Co. v. Frankfort 
Insurance Co. (C. C.) 171 Fed. 495 ; Tom v. Nichols-Fifield Shoe Ma- 
chinery Co., 215 Fed. 881, 885, 132 C. C. A. 221. 

[4] It is also a well-recognized rule that, where the only relation 
between the parties is contractual, the liability of one to the other, 
in an action of tort for négligence, must arise out of some positive 
duty which the law imposes because of the relationship or because of 
the négligent manner in which some act which the contract provides for 
is donc, and that the mère breach of an executory contract, where there 
is no gênerai duty, is not the basis of such an action. Dustin v. Cur- 
tis, 74 N. H. 266, 268, 67 Atl. 220, 11 L. R. A. (N. S.) 504, 13 Ann. 
Cas. 169, and cases there cited. It is not claimed in this case that the 
défendant was under a gênerai dùty to the plaintifî to défend or set- 
tle the suit. The claim is that, having actively intervened in the dé- 
fense of the suit and in the settlement thereof, it was under a duty ini- 
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posed by law to exercise due care not to injure the plaîntifPs rights in 
what it did ; and we so hold. 

[5] The further position is taken, under this assignment of error, 
that the action is barred by the fourteenth clause of the policy, which 
reads as follows : 

"That no action sball be brought by the assured agalnst the conapany upon 
thls policy, in any court, after the expiration of the period, from the date of 
the accident, within whlch an action for injuries or damages may be brought 
against the assured, unless a suit be pending against the assured, at the expi- 
ration of that time, in which event an action for indemnity under this policy 
may be brought against the company within sixty (60) days after the final dé- 
termination of such action, and not afterwards." 

[G] If the language of this provision is given its ordinary meaning, 
it amounts to nothing more than that no action to recover the indem- 
nity provided for in the policy can be brought by the assured against 
the Company after the expiration of six years from the date of an ac- 
cident covered by the policy, unless, at the expiration of that time, a 
suit arising out of an accident is then pending, in which case an addi- 
tional period of 60 days from the termination of the suit is to be al- 
lowed. There is nothing in the language disclosing an intention to 
place a limitation upon the time within which an action of tort may 
be brought against the company for breach of a duty imposed by law 
and arising out of its active intervention in the defence or settlement 
of a suit, or that any such right of action was in contemplation. Fur- 
thermore, the stipulation is a limitation in dérogation of a common- 

Jaw right, and its language is not entitled to a broad construction. 

"" [7] The contention is also made that the défendant owed the plain- 
tif! no duty to défend the suit; that, under the policy, that duty was 
assumed by the défendant for its own protection and benefit, and not 
that of the plaintiff. It is true that in the policy the défendant stipu- 
lated it should bave the right to défend, and it no doubt acquired this 
right for its own protection; but this does not militate against the 
proposition that when it entered upon the défense of the suit, the law 
imposed on it, for the plaintiff 's benefit, the duty of so conducting the 

^défense as not negligently tq injure the plaintiff's rights. 

[8] The court did not err in ruling that the plaintiff's cause of ac- 
tion did not accrue until it paid "the judgment recovered by Hodde, or, 
at any rate, until the bringing in of the jury's verdict in Hodde's fa- 
vor." A right of action for négligence does not accrue until actual 
damage is sustained, and the plaintiff cannot be said to hâve suffered 
actual damage prior to the return of the verdict, and probably not be- 
fore the judgment was entered or paid. Sullivan v. Old Colony R. R., 
200 Mass. 303, 86 N. E. 511; Church of Holy Communion v. Patter- 
son, etc., R. Co., 66 N. J. Law, 218, 49 Atl. 1030, 55 L. R. A. 81 ; 
Haven v. Pender, 11 Q. B. D. 503, 507; Dodd v. Pittsburg, etc., Ry. 
Co., 127 Ky. 762, 106 S. W. 787, 16 L. R. A. (N. S.) 898; Miller v. 
Eskridge, 23 N. C. 147. 

[9-1 f] By entering into the agreements contained in the policy, the 
défendant did not become the plaintiff's agent in respect to the défense 
or settlement of the suit. It stood rather in the position of an inde- 
pendent contractor, for it was given the control of the défense and 
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settlement of the suit, and was in nowise subject to the plaintifï's di- 
rection. Furthermore, Mr. Spring, wlio was employed by_ the défend- 
ant in December, 1904, to prépare and présent the défense in the Hodde 
suit, was not the plaintifï's agent or a subagent of the plaintiff appoint- 
ed by the défendant for its benefit. The défendant had no authority to 
appoint an agent or subagent for the plaintifif. The plaintiff did not 
sélect him and had no authority or control over him. The défendant 
had the exclusive control of the défense, which carried with it the 
right to employ whomever it chose as its attorney and to direct him in 
the manageinent of the case as it saw fit. Under such circumstances, 
Mr. Spring was the defendant's agent for whose conduct, while in its 
service and acting within the scope of his employment, it was responsi- 
ble. The mère fact that he was also an attorney at law did not excuse 
the défendant from responsibility in this respect. Poucher y. Blanch- 
ard, 86 N. Y. 256, 260. Apart from its duty to exercise due care, the 
défendant was not required to employ an attorney at law to act for it 
out of courfin preparing the défense, or in court to présent the défense. 
It was no doubt a prudent thing to employ a skilled agent, as it usually 
is when dealing with a matter calling for spécial knowledge and skill. 

We are, therefore, unable to sanction the ruling whereby the plain- 
tifï's évidence was liraited to alleged négligent acts occurring prior ta 
Mr. Spring's employment. 

The défendant also contends that no évidence was presented war- 
ranting the submission of the case to the jury. It seems to us, how- 
ever, after a careful examination of the record, that there was suffi- 
cient évidence to warrant its submission to the jury; but, in view of 
the fact that there must be a new trial, because the court erred in 
ruling that the défendant was not responsible for négligence in the 
préparation and trial of the case after it was turned over to its attor- 
ney in December, 1904, and, as a resuit of which, much évidence was 
excluded which the plaintiff was entitled to hâve admitted, we do not 
deem it necessary or profitable to consider this contention further. 

[12, 13] Certain déclarations bearing upon the négligence charged in 
the second count of the déclaration, purporting to be déclarations made 
by the defendant's attorney while taking part in negotiations for a set- 
tlement of the suit, and explanatory of his action at that time, were 
offered in évidence by the plaintiff', and excluded. The reason for their 
exclusion is not stated. It may hâve been because they related to acts 
of négligence occurring subséquent to the employment of Mr. Spring, 
and come under the ruling above considered, or it may hâve been be- 
cause it did not appear, apart from the déclarations, that Mr. Spring 
was authorized to enter into negotiations for a settlement and, if such 
was the fact, the déclarations would not be admissible. An agent is 
a compétent witness upon the question of his agency or authority 
(Clough V. Co., 75 N. H. 84, 86, 71 Atl. 223; 2 Wig. Ev. § 1078, note 
4), and the fact may be proved in any other compétent manner ; but it 
cannot be established by the supposed agent's déclarations (Clough y. 
Co., supra; Nowell v. Chipman, 170 Mass. 340, 49 N. E. 631; 2 Wig. 
Ev. § 1078; 1 Greenleaf on Ev. [16th Ed.] § 184d). If, however, it 
appeared at the trial or, at a subséquent trial, it shall be made to ap- 
pear by compétent évidence that Mr. Spring was authorized to ne- 
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gotiate for a settlement of the case, and, vvhile engaged in that under- 
taking, made certain déclarations explanatory of the action then be- 
ing taken, such déclarations would be admissible as a part of the res 
gestse. In Cooley and Wife v. Norton, 4 Cush. (Mass.) 93, 95, the 
court said: 

"The rule of law Is, that when an agent Is acting wlthin the scope of hls 
authority, hls déclarations accompanylng his acts are admissible. » * * 
They are a part of the res gestie, and may qualify the acts." 

Greenieaf, in his book on Evidence (volume 1 [16th Ed.] § 184c), in 
discussing this question, says: 

"The principal constitutes the agent hls représentative, in the transaction of 
certain business; whatsoever, therefore, the agent does whlle in the lawful 
prosecntion of that business is the act of the principal whom he represents. 
And 'where the acts of the agent wlll bind the principal there his représenta- 
tions, déclarations, and admissions respecting the subject-matter wlll also bind 
him if made at the same timte, and constituting a part of the res gestte.' They 
are of the nature of original évidence, and not of hèarsay; the représentation 
or statement of the agent in suCh cases being the ultlmate fact'to be proved, 
and not an admission of some other fact. * * • It is because It is a verbal 
act, and part of the res gestas, that It is admissible at ail; and, therefore, It is 
not necessary to call the agent hlmself to prove it; but, wherever what he did 
is admissible In évidence, there It Is compétent to prove what he sald about 
the act whlle he was dolng It." 

See, also, Union Pocket Co. v. Clough, 20 Wall. 528, 540, 22 L. Ed. 
406; Vicksburg & Meriden Railroad Co. v. O'Brien, 119 U. S. 99, 
103-106, 7 Sup. Ct. 118, 30 h. Ed. 299; Nebonne v. Railroad, 67 N. 
H. 531, 38 AU. 17. 

Entertaining thèse views, we think there should be a new trial. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for furtlier proceedings 
not inconsistent with this opinion ; and the plaintiff recovers its costs in 
this court. 

On Pétition for Rehearing. 

The pétition for rehearing must be denied. 

1. The defendant's duty to the plaintiff, as set out in the first and 
second counts of the déclaration, does not dépend upon whether it 
did or did not obligate itself in the policy to prépare and défend the 
Hodde suit, or to settle the same. As pointed out in our opinion 
handed down in this case on February 27, 1917, the plaintiff's right 
of action in the first count is based upon the ground that défendant 
entered upon the préparation and défense of the suit, and in the sec- 
ond count that it entered upon the task of settling it, and that in each 
case it was négligent in what it undertook to do. As each count sounds 
in tort, and is based upon a duty imposed by law, it is whoUy imma- 
terial whether the défendant was or was not under a contractual duty 
to prépare and défend the suit or to settle the same. 

[14] 2. The clause in the policy providing that "the liability of 
the Company in respect to any one employé suffering injury or death 
shall in no case exceed the sura of five thousand dollars" is not a dé- 
fense to the action. The loss with référence to which the défendant 
agreed to indemnify the plaintiff in the policy, and with référence to 
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which its liability was not to exceed $5,000, was a loss sustained by 
the plaintiff through its négligent failure to perform a duty it owed 
to its employés. The plaintiff, however, in this action, is not seeking 
to recover from the défendant indeninity against loss which it sus- 
tained due to its own négligence, but to recover damages which it says 
it has sustained because of the defendant's négligence, a matter as 
to which the indemnity provided for in the policy and the limitation 
therein stipulated for hâve nothing to do. The limitation is upon 
the defendant's obligation to indemnify the plaintiff, not upon its 
liability for damages occasioned the plaintiff through the defendant's 
négligence. 

Pétition denied. 
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1. Appeal and Bbror «3=53 — Fobm of Review— Equitable Défense in Ac- 

tion AT Law. 

Under .Judiclal Code, § 274b, as added by Act Mareh 3, 1915, c. 90, 38 
Stat. 956, provldlng that In actions at law équitable défenses may be 
interposed by answer, that review of the judgment or decree In such case 
shall be regulated by rule of court, and that, "whether such review be 
sought by writ of error or by appeal, the appellate court shall hâve full 
power to render such judgment upon the record as law and justice shall 
requlre," in the absence of a rule of court to the contrary, it is not im- 
portant whether snch a case is tried by légal or équitable -procédure, or 
whether it is reviewed on wrlt of error or appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent DIg. §§ 8-24.1 

2. Evidence <g=»209 — Admissions — Stipulation of Oounsel. 

A stipulation iiiade by bis attorneys relating to amendments to plead- 
ings, which are subsequently superseded by further amendments, is not 
évidence against a party as to any material fact. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 72ft-728.] 

3. Corporations i®=î432(12) — Liability fob Stock Subscbiption — Rephb- 

sentatjon by Officers. 

Evidence hcld to sustain the verdict of a jury finding that a subscrip- 
tion by a corporation to the stock of another corporation was invalld and 
not enforceable, on the ground that it was made by the président without 
authorlty, and was not ratlfled, but repudiated, by the directoi-s. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1717, 1737, 
1743, 1762.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Net- 
erer, Judge. 

Action at law by the Maine Northwestern Development Company 
against the Northwestern Commercial Company. Judgment for de- 
fendant, and plaintiff appeals. Afifirmed. 

See, also, 213 Fed. 103 ; 228 Fed. 791. 

iS-^g"'- other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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The agreed statement of the case, made by the parties and certlfled as cor- 
rect by the trial judge, shows, among other thlngs. that the original complaint 
was flled In the court below Mardi 29, 1912, to which an amended ahswer waa 
flled March 17, 1913, and a third amended answer September 24, 1914. The 
next year, and on the 31st day of .Tuly thereof, the plaintifï filed an amended 
comfplaint, to wWch on September 20, 1915, an amended answer was filed, to 
whleh latter the plalntlfC flled a reply October 25, 1915. Upon the pleadings 
so flled in 1915 the case was trled before the court sitting with a .1ury. 

That amended complaint allèges, among other thlngs, that the plaintlff (ap- 
pellant hère) Is a corporation of the state of Maine, wlth a capital stock of 
$6,250,000— divlded into two classes, to wit: One class, $2,500,000 preferred 
stock, divided into 500,000 shares, of the par value of $5 each; the other class, 
$3,750,000 common stock, divided into 750,000 shares, of the par value of .$5 
each — organized for this, among other purposes: "To purchase or otherwlse 
acquire from John Rosene 171 certain mining claims and certain water rights 
lu Alaska, and as payment therefor to issue and deliver $3,750,000 par value 
of fuUy pald and nonassessable shares in the common stock of the corpora- 
tion, and to pay the sum of $24.j,00O in cash, on the terms of an agreement to 
be authorized by its board of directors." 

The amended complaint further allèges that on March 20, 1906, the plain- 
tlff purchased from Rosene the mining claims and water rights nfentioned 
for the sum of $3,995,000, and as payment therefor, on March 30, 1906, Issued 
and delivered to the order of Rosene $3,750,000 par value of fuU-paid and 
nonassessable shares in its common stock and thereafter paid the sum of 
$245,000 In cash on the terms of an agreement authorized by its board of di- 
rectors, which sald mining claims and water rights were in the judgment of 
the plalntlff'8 directors necessary for its business, and which said sum of 
$3,995,000 was in the honest and bon a flde judgment of plaintiff's directors the 
falr and reasonable value of the mining claims and water rights; that the 
said purchase was authorized by a resolution duly adopted by the unanimous 
vote of the board of directors of the plaintlff, at a meeting thereof duly called 
and held on March 20, 1906, at which ail of the directors were présent and 
partlcipated ; that the said directors, together wlth the said Rosene, were on 
the day last named the owners and holders of ail of the capital stock of the 
plalntlfC corporation then Issued and outstanding, and said purchase was 
thereafter ratlfied, approved, and confirmed by the unanimous vote of ail of 
the stockholders of the plaintifC, at a meeting of such stockholders duly called 
and held on March 29, 1906, at Portland, Me., at which meeting ail of the 
capital stock of the plaintlff then Issued and outstanding was repre.sented and 
voted ; that on March 21, 1906, the said purchase was completed by the con- 
veyance of Rosene to the plaintlff of the mining claims and water rights; that 
thereafter, and prior to Aprll 4, 1906, of said fully paid common stock so is- 
sued, 499,989 shares were by Rosene deposlted wlth A. A. Housman & Co., 
for delivery to the order of the several subseribers to the preferred shares of 
capital stock of plaintlff, at the rate of one share of common for every $5 paid 
on account of their subscriptions, respectlvely, and ever sluce the date last 
mfentloned up to May 1, 1909, Housman & Co. hâve been ready, able, and will- 
ing, and ever slnce May 1, 1909, the plaintlff, as assignée of Housman & Co. 
of said common sharea last mentloned solely for the purpose of delivery as 
aforesald, has been ready, able, and wllling, to deliver common shares of plain- 
tilï's capital stock to the order of the subseribers to the preferred shares of 
plaintlff 's capital stock, at the rate aforesald; that plaintlff at ail times slnce 
Aprll 4, 1906, has been and Is now ready, able, and wllling to issue and deliv- 
er to the défendant to the action Its preferred stock to the amount of Its sub- 
scrlptlon thereto, upon payment of said subscription; that during ail of the 
tintes mentloned the défendant was and still Is a corporation of the state of 
Washington, and that on Aprll 4, 1906, by Its subscription agreement in form 
common to ail subseribers, for value received, subscribed to $250,000 of the 
$2,500,000 preferred stock of the plaintlff corporation and thereby agreed to 
pay therefor as follows: Twenty per cent, of said subscription on slgning, 10 
per cent, thereon on July 15, 1906, and the resldue thereof from tlme to time 
as called for by the directors of the plaintlff on 30 days' notice: Provided that 
not over 50 per cent, of said subscription should be payable during the year 
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1906 — a copy of which said alleged subscriptlon agreement is annexed to the 
amen'ded com'plalnt and made a part thereof. 

The amended complaint further allèges that between April 4 and October 
17, 1906, both inclusive, the défendant paid the plaintiff on account of its sald 
subseripfion to said preferred stock $125,000, which amount was credited 
thereon from tlme to time as it was recelved, for which the plaintiff issued 
to the défendant 25,000 shares of the preferred stock, which the défendant 
received ; that between April 4 and November 9, 1900, comnïon shares of plain- 
tiffs capital stock deposited with Housman & Co. were delivered to the order 
of the défendant as a subscriber to said preferred shares, at the rate of ono 
share of common stock for everj' $5 paid by tlie défendant on account of its 
said subscriptlon to the preferred stock; that on January 15, 1912, the plain- 
tiff by resolution adopted at an adjoumed meeting of a spécial meeting of Its 
stockholders diily called and held Januarj' 10, 1912, and by resolution of its 
board of directors at a spécial meeting tliereof duly called and held January 
22, 1912, duly levled and called for assessments on the residue of the sul> 
Kcriptions to its preferred capital stock, payable on or before March 12, 3912. 
to the troasurer of the plaintiff, in care of either A. A. Housnïan & Co., at 20 
Broad street, New York City, or Union Savings & Trust Company, Seattle. 
Wash., as follows: Assessmcnt No. 1, of 20 per cent., on the preferred share.** 
of said capital stock and on the subscrlptions thereto; assessment No. 2. of 50 
per cent., on the preferred shares of said capital stock and on the subscrlp- 
tions thereto — and thereby direeted that .30 days' written notice thereof b<^ 
given subscribers to said preferred shares, and that so much of such subscriji- 
tion to the preferred shares in cxcess of 30 per cent, thereof agreed to be pai(î 
as therein provided, and not exceeding 50 per cent, thereof, as hnd thoretofor*^ 
been paid by subscribers thereto, be credited upon said assessment No. 1 
against said preferred shares so subscribed and upon which said excess had 
been so paid ; and that so much of cach subscriptlon to said preferred share^i. 
in e.xcess of 50 pér cent, thereof agreed to be paid as in such subscription 
agreement provided rs had therntofore been paid to plaintiff by subscribers 
thereto, be credited upon said as.sessmeut No. 2 against tbe ])referred share.'* 
so subscribed, and upon which such amount in excess of 50 per cent, had beeu 
80 paid. 

The amended complaint further allèges that thereafter, at a spécial meet- 
ing of the stockholders of the plaintiff duly called and held Slarch 1. 1912, at 
Its office in the city of Portland. Jle., tbe acts of its stockholders at the spécial 
meeting thereof on January l.'i, 1912, and tbe acts of its board of direetor.'; 
in adopting the resolution of January 22, 1912, in levying and calling of said: 
assessments, directing 30 days' notice thereof, fixing the tlme when and the 
place where and the person to whom the same sbould be payable, and direct- 
ing so much of said subscriptions to said preferred stock in excess of 30 per- 
cent, as had thei'etofore been paid be credited upon said assessments afore- 
said, were duly ratified and coiitini}ed: that on February S, 1012, the plaintiff 
gave the défendant .30 days' written notice of said oalls and assessments, of 
the time when, place where, and ijerson to whom payments thereof were pay- 
able, and of the crédit on assessment No. 1 on defendant's subsciiption of a 
sum equal to the sum of said assessment No. 1 of defendant's sub.scriptioii 
theretofore paid by défendant on said subscription, and that the défendant 
failed and refused, and still fails and refuses to pay said assessment No. 2 
on its said subscription to said preferred stock, and that on Jfarch 13, 191.3, 
the plaintilï by resolution of its board of directors authorized its président to 
bring suit therefor. 

The amended answer of the défendant to the amended complaint put in 
issue those of its allégations charging liability of the défendant, and, araoïij; 
several afflrnïative défenses, set up that Rosene was one of the proinoters and 
the managing direetor of the plaintiff corporation, and had entered Into cer- 
tain contracts with certain other promoters of the plaintiff and with tbe plain- 
tiff, whereby It was agreed, among other things, that Rosene and Ids associa te 
promoters would organize the plaintiff corporation; that Rosene and certain 
other persons were the owners of the mining clalms, which they were desirous 
of selling, and which clalms were alleged to bave been of but little value, and 
that it was agreed between Rosene and hls associate owners of the proiJerty 
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and the other promo.^rs of the plalntlff corporation that when sald corpora- 
tion vvas organized tiie sald mlning property would be conveyed to Rosene by 
tlie other parties interested tlierein, and that Rosene would thereupon convey 
the same to the plaintifl coiT)oratlon, and should be paid therefor in ftill pay- 
ment for the property the sum of $245,000; that $1,250,000 par value of the 
capital stock of the plalntlff, known as common stock, should be issued to Ro- 
sene, ostensibly as a part payment for the property, but in reallty as a bonus 
and gift to Rosene and the otiier promoters of the plaintiff corporation; that 
it was further understood and agreed, and was a part of the saine arrange- 
ment, that Rosene would provide the $245,000 to be pald to himself for the 
property, by subscribing for preferred shares of the plaintiff corporation on 
behalf of the défendant (of whlch défendant Company Rosene is alleged to 
hâve been also président and managing director) to the amount of $250,000, and 
ttiat the money realized on sueh subscription should and would be appropriat- 
ed by the plaintiff company to the payment to Rosene of sald $245,000, and 
that the subscription on behalf of the défendant referred to in the complaint 
was madë by Rosene and accepted by the plalntlff company pursuant to that 
agreement and understanding by hlm with the plalntlff and its promoters, and 
in furtherance thereof and for bis own Personal interest and of those of sald 
other promoters, and not otherwlse; that, after the organlzatlon of the plain- 
tiff corporation, it and its offlcers and dlrectors had full knowledge of those 
facts, understandlngs, and agreements, and that the plaintiff became a party 
thereto; that sald subscription on behalf of the défendant was accepted by 
the plaintiff wlth full knowledge of ail of those facts, and that pursuant to 
sald agreement the sald common stock of plalntlff was issued by the plaintiff 
to Rosene and hls copromoters; that the défendant dld not authorlze nor ap- 
l>rove sald subscription, and was Ignorant of the secret understandlngs, agree- 
ments, and interests of Rosene until it acquired knowledge thereof during 
the years 1910 or 1911; that at a mteeting of the board of trustées of the de- 
fendant company In Aprll, 1906, at which Rosene was présent, when sald de- 
fendant was flrst notlfled that Rosene had made the alleged subscription, the 
Sjoard of trustées of the défendant immediately repudiated the same, and 
verbal notice thereof was immediately thereafter given to the plaintiff corpora- 
tion through its président and treasurer; that the défendant on varions other 
occasions thereafter, whenever the matter of the subscription sued on was 
mentioned or brought before it, conslstently and persistently repudiated the 
sarate and disclalnied any llabllity thereunder; that Rosene conveyed the mln- 
ing claims to the plaintiff pursuant to the agreements and understandlngs al- 
leged by the défendant, and that he, without the knowledge or consent of the 
défendant, caused moneys of the défendant aggregatlng $125,000 to be tumed 
over to the plaintiff on sald alleged subscription; and that the plalntlff, pur- 
suant to sald understandlngs and agreements, turned over sald money, or a 
large part thereof, to the sald Rosene. 

The trial resulted in a verdict and judgment for the défendant, and the case 
Is brought hère by the plaintiff by appeal. 

William H. Gorham, of Seattle, Wash., for appellant. 
W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, 
ail of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
appellee has interposed a motion to dismiss the appeal on the ground 
that the appellant has mistaken its remedy, and that this court is with- 
out power to review the case upon appeal. In view of the provisions 
of the act of Congress approved March 3, 1915 (38 Stat. 956, c. 90), 
adding to the Judicial Code, among others, section 274b, we do not re- 
gard it as important whether the matters set up in the affirmative dé- 
fense referred to in the statement constitute an équitable défense, or 
were properly tried and disposed of at law. That section is as f ollows : 
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"Sec. 274b. That in ail actions at law équitable défenses may be interposed 
by ans\ver, plea, or replication wltbout tlie necessity of filing a bill on the 
equity side of the court. The défendant shall hâve the same rights in such 
case as if he had flled a bill embodying the défense of [or] seeking the relief 
prayed for In such answer or plea. Equitable relief respecting the subject- 
matter of the suit may thus be obtained by answer or plea. In case affirma- 
tive relief is prayed in such answer or plea, the plalntifC shall file a replica- 
tion. Revievv of the judgment or decree entered in such case shall be regu- 
lated by rule of court. Whether such review be sought by writ of error or by 
appeal the appellate court shall bave fuU power to render such judgment 
upon the records as law and justice shall require." 

In the absence of a rule of court regulating the method of procé- 
dure, the court is thus given "full power to render such judgment upon 
the record as law and justice shall require." There being no such rule 
to the contrary, we do not think we would be justified in dismissing 
the appeal. The motion is denied. 

On the trial no request was made on behalf of the plaintiff for a 
directed verdict, but upon the conclusion of ail of the évidence the 
case was submitted to the jury upon the merits and under full instruc- 
tions from the court, to which no exception was taken on behalf of 
the plaintiff, although the record shows that upon the conclusion of 
the court's instructions the plaintiff asked that instruction numbered 
16 as filed by it be given, in response to which request the record 
shows the following proceedings, and those only: 

"The Court : The plaintiff requests me to give this instruction. Thls Is in 
.substance what I hâve stated to you, but I will read it: The plalntliï had a 
légal right to Issue ail of its common stock to John Rosene in part considéra- 
tion of the conveyance by Rosene to it of certain mining properties and water 
rights, provided that ail of its then stock subscribers concurred therein. And 
if you find that ail of plaintifif's common stock was issued to John Rosene for 
such properties, with the concurrence of ail its thon stock subscribers, and 
ail of the holders of its capital stock then outstanding — I wlll just modify 
that — provided they acted In good faith in the matter, and were not guilty of 
actuaJ fraud in the transactions, as I hâve already instructed you, then such 
issue was légal. 

"Mr. Gorham: We désire now to note an exception, if the court please, for 
the failure to give particularly Instruction No. 10 as among the requests of 
the plaintiff." 

The agreed and certified statement of the case not containing such 
requested instruction, it is manifestly impossible for us to détermine 
or consider whether or not the request should hâve been granted, 
though it is obvions from the proceedings set out that the instruction 
was to some extent modified by the court, and in part at least given. 

Of the 17 assignments of error, the first relates to a ruling of the 
court not excepted to, the third to the introduction in évidence of cer- 
tain minutes of the proceedings of a corporation which are not dis- 
closed by the agreed and certified statement of the case, and the fourth 
assignment relates to the alleged ruling of the court upon an objection 
to a question which the record fails to show was even asked, much 
less objected to. 

Complaint is made by the second assignment of error of the refusai 
of the court to admit in évidence a written stipulation signed by the 
attorneys of the respective parties, the first, second, and fourth sub- 
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divisions of which only are claimed to hâve been pertinent to the cause. 
The stipulation is as follows : 

"It Is hereby stipulated by and between the parties hereto : 

"(1) That the plalntlff's complalnt in the above-entitled cause may be 
amended by adding to paragraph X of the original thereof on file in the 
above-entitled cause, as follows: 'That between the 4th day of April, 1906, 
and the 9th day of November, 1906, upon payment by défendant to plaintiff 
of said $125,000 as aforesald, plaintiff issued to défendant and défendant 
accepted therefor 25,000 shares of said preferred stock.' 

"(2) That defendant's second amended answer heretofore served and filed in 
said cause may be amended by adding to paragraph numbered I of the said 
second amended answer the following: 'Except that défendant admits that 
l)etween April 4, 1906, and November 9, 1906, plaintlfC issued to and de- 
fendant accepted 25,000 shares of the preferred capital stock of plaintiflf for 
the $125,000 whIch said John Kosene had paid out of the funds of this défend- 
ant; and défendant dénies that any of said preferred stock was Issued 
to or accepted by défendant otherwise than as hereinabove expressly ad- 
mitted.' * * * . 

"(4) That said second amended answer as thus amended shall be considered 
and stand as defendant'a answer to said complalnt as so amended. 

"Dated Seattle, Wash., May 11, 1914." 

The évidence shows that the 25,000 shares of the preferred stock 
of the plaintifF (accepted by the défendant under subscription made 
by virtue of a resolution of its board of directors adopted September 
6, 1906, and hereinafter referred to) were theretofore issued to A. A. 
Housman & Co., and by them assigned to the défendant September 
24, 1907. But the contention of plaintiff's counsel was and is that the 
fact is overcome and the défendant bound by that stipulation of its 
attorneys respecting amendments to then existing pleadings, subse- 
quently superseded by pleadings upon which the case was tried. 

[2] While a bill or answer in equity, or a pleading in an action at 
law, sworn to by a party, is compétent évidence against him in another 
suit as a solemn admission by him of the truth of the facts stated 
(Pope v. AUis, 115 U. S. 363, 370, 6 Sup. Ct. 69,29 L. Ed. 393), it 
is clear that such a pleading, not under oath, nor signed by the party, 
is not évidence of any fact material to the party's cause (Delaware 
Co. V. Diebold SafeCo., 133 U. S. 473, 487, 10 Sup. Ct. 399, 33 L. 
Ed. 674) ; a fortiori is a stipulation of his attorneys regarding amend- 
ments to pleadings, subsequently superseded by other and further 
amendments, not évidence against the party respecting any material 
fact. There was, therefore, no error in the ruling rejecting the stipu- 
lation offered. 

The action, as has been seen, was based on a subscription alleged 
to hâve been made by the défendant on the 4th day of April, 1906, for 
preferred stock of the plaintiff, in the amount of $250,000. Moritz 
Thomsen, H. W. Treat, J. D. Trenholme, and Capt. Jarvis were di- 
rectors of the défendant, as was Rosene, who was also its président, 
as well as then director and président of the plaintiff. Thomsen was 
called as a witness and questioned by the plaintiff about a meeting of 
the plaintiff corporation held April 10, 1906, at which he testified, 
among other things, that Rosene reported the subscription he had made 
on behalf of the défendant on the 4th of April, 1906, for the preferred 
stock of the plaintiff, to the amount of $250,000, and that at the meet- 
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ing of April lOth, so far as the witness remembered, "every member 
outside of Rosene took the stand that Rosene had no légal right to 
subscribe, and therefore they would net recognize it, and he (Rosene) 
asked us as a matter of cotirtesy to him to not put anything in the 
minutes ; that he (Rosene) would dispose of the stock in a f ew days 
and then call us together again; that a payment of $50,000 on that 
subscription was reported at that time;" that he would not say that 
there was any action of the board with respect to that payment, except 
they claimed he had no right to pay it; that his idea was that Rosene 
claimed that he could dispose of the stock, and he (witness) presumed 
that he (Rosene) knew what he was doing, and that he knew what he 
could do, and that he would dispose of it in a few days ; that as to 
what was donc with relation to the $50,000 he was not sure but what 
personally he made the remark that, if that proposition was such 
a good one as Rosene stated, it might be well for the company, per- 
haps, to keep the $50,000; that he did not know if anybody concurred 
in his attitude ; that no action was taken upon his suggestion that the 
company keep the $50,000, and no motion was made or vote taken 
affirming or disaffirming the action of Rosene, who asked that noth- 
ing be put on the minutes, and nothing was donc, except the expression 
of the views of the directors. 

Subsequently Treat was called as a witness by the défendant, and 
was questioned regarding the meeting in Seattle of April 10, 1906, 
which he said was also' attended by the attorney of the défendant. His 
testimony in part is thus stated in the agreed and certified statement 
of the case : 

"That at that meeting they passed a resolution that they repudiated Mr. 
Kosene's subscription ; dldn't rememhier who introduced that resolution ; wit- 
ness might hâve ; thought perhaps he did ; was not sure ; thought so though. 
That everybody was in favor of it, and it was carrled. Mr. Kosene then 
said that the stock had been oversubscribed In New York, and it would be 
much easler for him, and it would lieep hlm in better standing wilh his asso- 
ciâtes, if they did not take any action which would reflect upon the sub- 
scription, and begged them not to do it, and assured them that he would let 
the people who had subscribed In the East take the stock in their stead, and 
asked them for that reason to leave it off their record, and not to make anj 
permanent record of it, and they consented to it, thought that would be the 
slmplest way ont of It, so that it was not put on the record. That they 
talked it over with Mr. Hartman [the attorney] at the time and he said that 
would be perfectly ail right." 

Treat was then questioned in respect to the subscription that the de- 
fendant admits to hâve been made by it September 5, 1906, for pre- 
ferred stock of the plaintiff to the amount of $125,000, and his atten- 
tion called to the two following entries from the minutes of the de- 
fendant of that date: 

"The question of Mr. Rosene's subscription to the stock of the Northwestern 
Development Company was fuUy dlscussed, and Mr. Thomsen Introduced the 
following resolution : 'Resolved, that the président be authorized to subscribe 
to the stock of the Northwestern Development Company for this company, in 
the sum of $125,000.' Mr. Thomsen moved the adoption of the above resolu- 
tion, and the same belng seconded by A. J. Trimble, the same waa put to 
vote and unanimously adopted." 
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"Whereas, It was necessary to provide funds to bulld or purchase additlonal 
steamers for the company's use: Eesolved, that the président be Instructed to 
sell or dispose of the stock held by this company in the Northwestern De- 
velopment Company down to $50,000." 

Having stated that he remembered those resolutions, the vvitness was 
asked the question which is the basis of the appellant's fifth assignment 
of error, and which is as follows: 

"State what took place before the board at the tlme when those resolutions 
were adopted." 

An objection by the défendant on the ground of its incompetency was 
overruled, to which the plaintiff excepted, and the witness answered : 

"That they had a gênerai discussion, and looked Into the accounts of both 
companies, and found the Northwestern Development Comiiany owed the 
Northwestern Commercial Company such an amount for frelght and supplies 
that, if they were to settle upon a $125,000 sum, It would merely square the 
account and make it satisfactory to both companies and start over again, as 
it were; so the transfers were made. There had been some transfers uiade in 
the booEs without coniing up before them. He didn't think there was any 
cash paid for any of this stock. He thought it was merely a question of 
bookkeeper's transfers and journal entries; that he was the treasurer at that 
time; that there had not been any cash payments on this Kosene subscription 
that he knew of. He never knew how it was paid for. AU of those thiugs 
cam'e up at that time. They found that there had been entries and cross-en- 
tries, and crédits and débits, and that by making it $125,000 subscription 
they could nearly square the accounts, and it ■would seem to be the proper 
thing to do — a compromise arrangement — and that résolution was passed ; 
that Mr. Perl, who kept the books, had made those entries which witness 
spoke of on the books; that he thought Mr. Perl was dead, he didn't know, 
some oue had said so hère (at the trial) the other day. He didn't know it 
before." 

It is manifest, we think, that, even if the ruling be conceded to hâve 
been erroneous, the answer of the witness was without préjudice to the 
plaintifï, for it was in substantial accord with that of some of the tes- 
timony given by witnesses for the plaintiff, and was not in contradic- 
tion, but explanatory, of the resolution. 

The sixth assignment of error is to the effect that the court erred in 
permitting the defendant's witness Trenholme, over the objection of 
the plaintifï, to be asked whether the defendant's board of directors at 
any time ratified any subscription made on its behalf by Rosene to the 
capital stock of the plaintiff. It had been shown that the minute book 
of the défendant showed no such ratification, and there had been tes- 
timony given that at the meeting of its board of directors April 10, 
1906, the latter had repudiated the subscription made on behalf of the 
défendant six days before, which action, at Rosene's request, had been 
kept from the minutes. The évident purpose of the question was to 
show that there had been no ratification by the board withheld from the 
minutes — the witness having previously testified that he was présent at 
ail of its meetings. We are not prepared to hold that the ruling was 
erroneous. 

The seventh assignment of error is based on the objection made, on 
the ground of incompetency, to a question propounded to the secre- 
tary and one of the directors of the défendant as to whether he had 
notified the président of the plaintiff company of the action of the 
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board of directors of tlie défendant of April 10, 1906, repudiating tlie 
Rosene subscription. It had been shown, and was undisputed, that 
Henry C. Davis was then the président of the plaintiff, and a member 
of the firm of Housman & Co., and was a résident of New York, but 
was at the time in question in Seattle. The contention of the appellant 
is that: 

"It does not appear from the record that Davis was présent at any time in 
Seattle on tlie business of plaintiff, or that he transacted, as such président, 
any business for the plaintiff at Seattle; hls hom'e and place of business, both 
as to the firirf of A. A. Housman & Co. and as to the plaintilï, was iu New 
York City ;" and that, while the gênerai rule is that notice of a fact acqulred 
by an agent while transacting the business of hls principal opérâtes construc- 
tively as notice to his principal (Thompson, Corp. § 5189), y et the "rule Is 
.subject to the exception that where the président is totally disassociated from 
the conipany's business, as where he is on a journey, notice to Mm is not 
notice to the coiporatlon (10 Cyc. 1059)." 

The record does not bear out the statement of counsel that Davis 
was in Seattle on a journey, disassociated from the business of the 
Company of which he was président, but the contrary. The testimony 
of the witness is that: 

"He met Mr. Davis at the entrance of the Butler Hôtel, and they walked 
iuto the hôtel and sat down there and began talUing about the Development 
Company, and Mr. Davis asked witness about the trouble that they weve 
nfaklng for Mr. Rosene out hère, and Mr. Davis asked witness what it was 
ail about, and witness told him. Witness told hlm of the action of thelr trus- 
tées with référence to Rosene's subscription, told hlm of their action, of the 
trustées, with référence to this subscription of that $250,0(X)." 

There was also évidence to the efïect that, while the plaintiff had an 
office and its directors met in New York, it also had an office in Seat- 
tle, where a large part of its business was transacted, its main business 
being carried on in Alaska; and it further appeared that Davis had 
been in Seattle for some time prior to the above conversation, held with 
him by the defendant's secretary and director. Manifestly Davis was 
a proper officer to receive the notice, and we are unable to hold that his 
présence in Seattle was of such a casual and unofficial character as to 
render the notice ineffectuai. It may be added that, had the objection 
been directed to the ground upon which the point is made, the de- 
fendant would hâve been afforded an opportunity, and might hâve been 
able, to meet the objection by direct proof that the président of the 
plaintiff was in Seattle only on the business of his company. 

[3] The remaining points on behalf of the appellant really go to the 
question of the sufficiency of the évidence to justify the verdict of the 
jury and the judgment of the trial court. Being unable to hold, after 
a careful considération of the évidence, that the jury was not warranted 
in returning the verdict it did, and the court below in giving the judg- 
ment complained of, we find it unnecessary to consider the contention 
of the appellee that no recovery can be had either upon a subscription 
contract or upon an assessment by a corporation itself for an unpaid 
subscription, unless ail of its stock has been subscribed for. 

The judgment is affirmed. 
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UNITED STATES & MEtXICAN TRUST CO. et al. v. BBATY et al. * 
BEATY et al. v. UNITED STATES & MEXICAN TRUST CO. et al. 
(Circuit Court of Appeals, Eighth Circuit. February 16, 1917.) 
Nos. 4550, 4552. 

1. Receivers <Sx=>158(2) — Claim— Préférence— Supplies for Operating. 

Where receivers, appointed In a suit to foreclose a mortgage on a rall- 
way and ordered to continue the opération of the railway, used in such 
opération coal delivered to the railway company prlor to the recelver- 
shlp, the seller is entltled to the payment of the contract price for such 
coal out of the proceeds of the sale of property and in préférence to the 
payment of the secured bonds, there being no income or revenue derlved 
by the receivers f rom the opération from vrhlch such clalnï could be paid, 
espeeially where the trustée representing the bondholders asked for the 
appointaient of the receivers, because the railway company was insolvent 
and unable to pay for the necessary supplies to keep its road in opéra- 
tion, and requested the court to talîe possession of the railway and oper- 
ate it to relieve it from being presently compelled to pay its debts for 
supplies before It could arrange for the payment of ail its obligations. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 303.] 

2. Receivers <S=>1(>0 — Claims— Préférence— Debts for Supplies. 

Claims against a railroad company for coal furnished to and used by 
the railroad for operating Its trains and shops during the perlod shortly 
before the appolntment of receivers are not entltled to préférence over 
the bonds, where there had been no revenue received by the railroad com- 
pany above its operating expenses which It had diverted from the pay- 
ment for supplies to the beneflt of the bondholders. 

[Ed.' Note.— For other cases, see Receivers, Cent DIg, §§ 309, 310,] 

3. Receivers <®=>158(2)-rCLArMs — Préférence— Debts for Supplies— Rev- 

enue. 

The fact that the railroad company, indebted for coal furnished to it 
shortly before receivers were appointed, had rendered services to a sub- 
sidiary consoration for which no payment was received and which, if they 
had bcen paid for, would hâve given the railroad a surplus of revenue 
over operating expenses suflicient to pay for the coal, does not entitle the 
clnim for coal to a préférence over the bonds, though the bonds of the 
suhsidiary corporation were pledged as securlty for the bonds of the 
parent company. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 303.] 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit by the United States & Mexican Trust Company and others 
against the Kansas City, Mexico & Orient Railway Company and oth- 
ers, in which W. E. Beaty and another, as receivers of the Sans Bois 
Coal Company, intervened and claimed a préférence right to the pay- 
ment by the receivers of the railway company of interveners' claim 
for coal furnished the railway company in préférence to the bonds se- 
cured by mortgage to the complainant. From decrees allowing part of 
the daim as a préférence, and denying a préférence for the balance, 
both parties appeal. Aiîfirmed. 

Ê;3>For other cases see same tojjio & KEY-NUMBER lu al) Key-Numbered Digests & Indexes 
•Rehearing denled May 29, 1917. 
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Samuel W. Moore, of Kansas City, Mo. (Samuel Untermyer, of 
New York City, on the brief), for appellants in No. 4550 and for ap- 
pellees in No. 4552. 

A. C. Dustin, of Cleveland, Ohio (C. E. Warnier, of Ft. Smith, Ark., 
on tl]<:. brief), for appellees in No. 4550 and for appellants in No. 4552. 

Betore ADAMS, Circuit Judge, and REED and ELUOTT, District 
Judges. 

REED, District Judge. Thèse cases arise in the foreclosure pro- 
ceedings against the Kansas City, Mexico & Orient Railway Company 
et al., in which the case of Chicago & Alton R. R. Co. v. United States 
& Mexican Trust Co. (this complainant) et al., 225 Fe^. 940, 141 C. 
C. A. 64, and the case of Martin Métal Manufacturing Co. v. United 
States & Mexican Trust Co. et al, 225 Fed. 961, 141 C. C. A. 85, arose. 
In this proceeding W. E. Beaty and W. E. Crâne, as receivers of the 
Sans Bois Coal Company (which will be called the Coal Company), a 
corporation engaged in mining and selling coal in Oklahoma and else- 
where, a creditor of the défendant Kansas City, Mexico & Orient Raii- 
way Company, in due time intervened and claimed the superior right 
in equity to be paid the sum of $27,388.44 from the income or proceeds 
of the property of said Railway Company for coal furnished by the Coal 
Company to said Railway Company, which it is alleged was a neces- 
sary current expense of operating said road to préserve its property 
and business and keep it in a going condition, for the four months im- 
mediately preceding the appointment of the receivers, which was 
March 7, 1912, and during the receivership after their appointment. 
The complainant Trust Company answered the intervening pétition, in 
which it admits the purchase by the Railway Company of coal of the 
value of $27,388 from the Coal Company in 1911 and 1912, and the use 
thereof by the Railway Company as fuel in the daily opération of its 
locomotives and shops between November 15, 1911, and March 7, 1912, 
and by the receivers of said Railway Company after their appointment, 
for which payment has never been made, but deny that the interveners 
are entitled to the payment for such coal from the income or proceeds 
of the property of the Railway Company prior to the complainant's 
mortgage liens thereon. After taking much testimony upon die claim 
of the interveners, and other matters pertaining to the respective earn- 
ings of the Kansas Railway Company and of the Texas Railway Com- 
pany, a corporation of Texas, it was agreed between the complainant, 
inteiweners, and the Kansas Company as f ollows : 

"In order to dispense wlth the taking of évidence, It is agreed between the 
receivers of the Sans Bois Coal Company and the défendant, the Kansas City, 
Mexico & Orient Railway Company, and com'plainant, as follows: 

"(1) Said receivers hâve the légal title to the claim (of the Sans Bois Coal 
Company) set up in their Intervening pétition, and the right to recover what- 
ever may be due thereon. 

"(2) Between TSTovember 15, 1911, and March 7, 1!)12, the Sans Bois Coal 
Company sold and dellvcred to said défendant Railway Company the cars of 
coal shown in Elxhibit A attached to the Intervening pétition of said receiv- 
ers, of the priée and value of Ç27,.388.44, no part of which has been paid. 

"(3) Said coal was sold and delivered by said Coal Company to the défend- 
ant Railway Company for use as fuel in the daily opération of Its locomotives 

240 F.— 38 
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and shops, and was necessary to the continued opération of sald railway Com- 
pany as a golng concern. AU said coal was so used by sald Railway Company 
during the time hereinbefore mentloned, except 92 cars thereof, which. was 
on hand, unused, on March 7, 1912. Said 92 cars were taken possession of 
by the receivers of said défendant Railway Company, and were used by sueh 
receivers in thelr opération of the railroad of sald Kansas City, Mexico & 
Orient Railway Company, subsectuent to said March 7, 1012, and were of the 
value of $6,900. 

"(4) Said coal was fumished under a contract in writing (whieh has been 
lost) providing in substance that the Coal Company, beginnlng with June 1, 
1911, and ending with July 31, 1912, should fumish to said Railway Company 
such quantities of screen Innïp coal (describlng it and naming the price per 
ton) ail f. o. b. cars at McCurtain, Okl., as the Railway Company might order 

for its use. Payments for said coal to be made on the day of each 

month for the coal furnished during the calendar month preceding. The 92 
cars mentioned'had been dellvered to the Railway Company at McCurtain prlor 
to said March 7, 1912, and were either en route or had actually reached the 
Une of said Kansas Company." 

On the final hearing the District Court allowed the claim of the inter- 
veners in the full amount thereof, viz., $27,388.44, and adjudged $6,- 
900 of said amount to be prior and superior in equity to the mortgage 
liens upon the railroad property, and directed the receivers to pay said 
$6,900 from the income, if any, otherwise from the proceeds of the sale 
of the property, and allowed the remainder of the claim, viz., $20,- 
488.44, with interest at 6 per cent, from May 18, 1912, as an unsecured 
claini against the Railway Company. The complainant appeals from 
the order allowing the $6,900 as prior and superior to the mortgage lien 
upon the railway property, which is case No. 4550; and the interveners 
prosecute an appeal to reverse the ordér decreeing the remainder of 
their claim to be inferior to the mortgage lien, which is case No. 4552. 

The Kansas City, Mexico & Orient Railway Company, referred to in 
the foregoing stipulation, and in other parts of this opinion, is a rail- 
way corporation organized under the law of Kansas, and may be called 
the Kansas Company ; another corporate défendant of the same name 
is organized under the law of Texas, and may be called the Texas 
Company. Although it appears that the Texas corporation was owned 
by the Kansas Company and that the two roads were operated as one 
.System, it is claimed by the complainant that the earnings and accounts 
of each road and of the receivership of each were kept separately, as 
required by a law of Texas under which the Texas Company was 
organized, and that the earnings of neither road were sufficient to pay 
operating expansés during the receivership and for more than six 
months prior thereto. 

[1] The appellants in No. 4550 earnestly maintain in argument that 
the District Court erred in allowing the interveners any part of the 
claim of the Coal Company as a claim again.st the Kansas Company 
prior or superior in equity to the claims of the bondholders, upon the 
ground that to entitle them to such préférence it must appear that there 
was income or revenue from the opération of the railroad prior to 
the receivership, from which such expenses could hâve been paid, but 
was diverted to the payment of interest upon the bonds or to some 
other nonpreferential claim which inured to the benefit of the bond- 
holders; that in fact there was no such income in this case. In sup- 
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port of such contention they relv upon Gregg v. Metropolitan Trust 
Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717; Chicago & Alton 
R. R. Co. V. United States & Mexican Trust Co., above, and other simi- 
lar cases. We are to détermine whether or not the facts in the case be- 
fore us fall within the rule held in those cases. 

(It was said in argument by counsel for intervener that McCurtain, 
where the coal was to be delivered to the Kansas Company f . o. b., is 
not on the line of the Kansas Company, but on the line of the Ft. 
Smith & Western Railroad in Eastern Oklahoma, and had to be trans- 
ported over that and other lines before it reached the line of the Kan- 
sas Company ; but when it reached the line of that company is not defi- 
nitely shown.) 

In the Chicago & Alton Case, above, the claim of the interveners was 
for certain debts due it from the Kansas Company, a Connecting carrier 
with the Chicago & Alton Railroad, for "traffic balances, car repairs, 
loss and damage claims on shipments of freight, and overcharges paid 
by the Chicago & Alton for the Kansas Company upon interline freight 
between January, 1910, and March 7, 1912, when the receivers were ap- 
pointed," none of which, it was held, was within the class of debts 
which the receivers were authorized by the order appointing them "to 
pay out of any income or revenue coming to their hands." In the 
course of its opinion the court said : 

"It Is only when current ineonte bas been diverted from the payment of 
current expenses of the ordinary opération of the rnilroad for wages, supplies, 
and such necesslties of opération, leaviiig a part of such current expenses un- 
paid, and api)lied to the paymeut of Interest on bonds, or of claims for con- 
struction, or for unnecessary betterrnents and the liUe, which inure to the 
benefit of the bondholders, that claims for such current expenses may be 
paid out of the proceeds of the corpus of the property" — clting Gregg v. Met- 
ropolitan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, and some 
other authorities. 

That the court did not hold, or intend to hold, that claims for sup- 
plies necessary to préserve the property of the road from going to 
waste, or its franchises from forfeiture, and to keep it in a reasonably 
safe condition for opération, to préserve its business and perform its 
duties to the public as a common carrier, is quite évident from the fur- 
ther language of the opinion, which reads in this way : 

"If a claim for the current expenses of the necesslties of the opération of 
a railroad is payable in préférence to the claims of secured bondholders out 
of the corpus of the property im any case in the absence of diversion of the 
income from such expenses, it is only when such preferential payment is nec- 
essary to keep the railroad a going concern, or when Its preferential payment 
is necessary to prevent a loss at least equal to the amount of the payment." 

We come, then, to consider the question directly involved in this 
appeal: Was the $6,900 of the interveners' claim allowed as prior 
in point of equity to the claim of the bondholders such a claim as 
might properly be allowed as an operating expense of the receivership 
under the facts shown by this record ? It is deemed necessary to state 
the questions arising upon this appeal between the interveners and 
the Kansas Company only. 

March 7, 1912, the appellant United States & Mexican Trust Com- 
pany, an Alabama corporation, which will be called the complain- 
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ant, the International Construction Company and the Union Construc- 
tion Company, Delaware corporations, and the Western Tie & Tim- 
ber Company, an Arkansas corporation, fàled in the court below their 
joint bill of complaint against the Kansas City, Mexico & Orient Rail- 
way Company, a Kansas corporation, in wiiich it is alleged, among 
other things: That the complainant is the trustée in two certain 
mortgages or trust deeds made by the Kansas Company to said com- 
plainant February 1, 1901, upon ail of its property, wherever situated, 
to secure the payment of a large amount of interest-bearing bonds 
issued and'to Se issued by said company; that to pay the interest al- 
ready accrued on said bonds the Kansas Company borrowed money, 
which it has never repaid ; that the Construction Companies and the 
Western Tie & Timber Company had severally recovered separate 
judgments against tlie Kansas Company for large amounts, which it 
is unable to pay ; that in addition to its bonded indebtedness said com- 
pany owes floating and unsecured debts of divers amounts to divers 
persons aggregating $1,223,000, also outstanding notes and obliga- 
tions given for the purchase of equipment and rolling stock in the 
further sum of $1,644,000, much of which floating indebtedness is 
past due and the remainder fast maturing; that a large portion of 
said equipment obligations are past due and the balance maturing in 
large amounts f rom month to month ; that the pay rolls of said com- 
pany due to its employés in the various operating departments for the 
months of January and February are wholly unpaid; that it owes a 
large amount of taxes in the various jurisdictions through which 
its lines run, some of which taxes are past due and others maturing 
soon; that there are now pending in the various courts along the 
line of said Kansas Company in the states of Kansas and Oklahoma 
many suits for damages on account of the alleged négligence of its 
employés in the opération of its roads, which suits are being prose- 
cuted, and many of which will in ail probability soon ripen into judg- 
ments; that said défendant has no money with which to pay its said 
pay rolls, its floating debts, its equipment obligations, its taxes, or 
any of the said claims that are likely soon to ripen into judgments, is 
wholly insolvent, without crédit, and unable to obtain the money for 
the purpose of discharging said obligations. (Like allégations are 
made as to the Texas Company.) It is further alleged that there is 
imminent and immédiate danger that other proceedings and suits will 
be brought to recover judgments against said Kansas Company on 
account of its floating and other indebtedness, under which judgments 
its property will be sold and will bring nothing like its fair value. 

Otlier allégations of similar import, not necessary to now state in 
détail, are made, showing the urgent necessity for the appointment 
of receivers to take immédiate possession of the property of the Kan- 
sas Company, and operate the same under the orders of the court, 
and it is prayed by the complainant Trust Company that its said mort- 
gages or trust deeds may be foreclosed and the property covered 
thereby sold to pay said mortgage and other indebtedness; and ail 
the complainants join in asking the appointment of receivers of the 
railroad of the Kansas Company to operate the same under the orders 
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of the court, to the end that its property as a whole may be protected 
and preserved for the interest and benefit of the holders of said bonds, 
and the other creditors of that company, that the amount of their 
respective claims and demands be ascertained, the priorities of each 
of said creditors determined, and that the court decree and enforce 
the rights, Hens, and priorities of ail of the creditors of the said de- 
fendants as the same are finally ascertained by the court. 

Upon the same day, March 7, 1912, the court appointed receivers to 
take possession of ail the property, rights, and franchises of said 
Railway Company, to hold the same as officers of and under the con- 
trol of the court; and said receivers vfeve ordered and directed to 
take immédiate possession of ail of said property within the juris- 
diction of the court wherever situated, to continue the opération of 
said road as a common carrier of passengers and property, and to 
discharge ail duties obligatory upon said défendant, as such common 
carrier. By section 10 of the order of their appointment the receivers 
vvere — 

"anthorized to pay out of any Income or revenues which may corne to their 
hands ail debts whlch may hâve been lawfully contracted by the Kajisns 
City. Mexico & Orient Railway Company of Kansas, since the Ist day of Sefi- 
tember, 1911. for services rendered in the opération of its road ; * • ♦ also 
ail debts lawfully contracted during the aforesaid perlod for materials and 
supplies furnlshed to .said Railway Company and nsed In the mainteiianof 
and opération of Its railroad, ail traffic balances, If there shall be any due to 
Connecting carriers. • • • And the court reserves to Itself the power to 
direct the paynient of such other demands against the Kansas Company, as 
la may deem to be of a preferential nature." 

Some other allégations are deemed not material in the view wa take 
of the case. 

On February 2, 1914, a decree of foreclosure and sale was en- 
tered in favor of the complainant Trust Company and against the 
Kansas Company, and the Construction Companies who joined in 
the original proceedings either vvithdrew or were dismissed from the 
suit. 

As bearing upon the facts so alleged we may cite the following 
cases: In Wallace v. Loomis, 97 U. S. 146, 24 L. Ed. 895, which 
was a suit to foreclose a mortgage on a railroad, receivers were ap- 
pointed and authorized to raise money upon certificates to be issued 
by them "to put the road and property in repair, * * * to man- 
age and operate the road to the best advantage, so as to prevent the 
property from further deteriorating, and to * * * préserve the 
same for the benefit * * * of the first mortgage bondholders, and 
ail others having an interest therein." The receivers obeyed the order 
and the court declared the amount due on the receivers' certificates 
to be a lien upon the property in their hands prior to that of the first 
mortgage bondholders. The Suprême Court sustained the decree, say- 
ing: 

"The power of a court of equlty to appoint managing receivers of sud; 
property as a railroad, when taken under its charge as a trust fund for the 
paymtent of Incumbrances, and to authorlze such receivers to raise money nec- 
essary for the préservation and management of the property, and make the 
same chargeable as a lien thereon for its repayment, cannot, at thls day, be 



598 240 FEDERAL REPORTER 

serlously dlsputed. It is a part of that jurlsdlction, always exercised by the 
court, by which it Is its duty to protect and préserve the trust funds. * * * 
It is, undoubtedly, a power to be exercised witti great caution, and, if possi- 
ble, wlth the consent or acquiescence of the parties Interested in the fund. In 
the présent case, it appeare that the parties most materlally Interestod either 
expressly consented to the order or offered no objection to it." 

In St. Louis Trust Co. v. Riley, 70 Fed. 32, 16 C. C. A. 610, 30 
L,. R. A. 456, the Court of Appeals for this Circuit (Judges Caklwell, 
Sanborn, and Thayer), upon a full review of the authorities to that 
date, speaking by Judge Sanborn, said : 

"From thls brief review of the décisions of the Suprenïe Court benrlng upon 
this question, we think thèse propositions may properly be dediiced: 

"First. There are certain claims against a mortgaged railroad company, ac-- 
crulng before the appointaient of a receiver, which are entitled to a préfér- 
ence over a prior mortgage debt In payment out of the earnlngs of the rail- 
road during the receivershlp and out of the proceeds of the sale of its prop- 
erty. 

"Second. It is an indispensable élément of every such clainï that it Is found- 
ed upon property furnished or services rendered to the mortgagor which ei- 
ther preserved or enhanced the value of the security of the mortgage debt, and 
thereby inured to the beneflt of the mortgagee. 

"Thlrd. Claims of this character hâve been glven a préférence over the 
mortgage debt by thèse décisions on one of two grounds, — either (1) on the 
ground that the mortgage is a lien on the net, and not on the gross, income of 
the rallway company, and where that part of the inconïe that is applicable to 
the payment of current expenses of opération, proper equipment, and neces- 
sary improvements bas heen dlverted to pay Interest on the mortgage debt or 
to otherwise beneflt the security, and thls diversion has left claims for thèse 
expenses unpaid, it is the province and duty of the chancelier to restore the 
dlverted fund by taking an equal amount from the earnlngs of the railway 
company during the receivershlp, and applying it to the payment of thèse 
claims in préférence to the mortgage debt: • * * or (2) on the ground 
that the payment of the claims is necessary to préserve the mortgaged rail- 
road, and to keep it a going concem. It is Indispensable that the opération of 
a railroad be uninterrupted in order that the travel and traffic of the public 
may be accomtnodated, and in order that the franchises of the railroad com- 
pany may be preserved from forfelture. Ilence the wages of employés, who 
inight otherwise cease from their work, the amounts due to Connecting Unes 
of railroad that might otherwise cease their business relations wlth the man- 
agers of the mortgaged property, and the daims for supplies and materials 
necessary to keep the mortgaged railroad a going concem, may, In proper 
cases, be pald out of the earnlngs during the receivershlp, or ont of the pro- 
ceeds of the sale of the mortgaged property, in préférence to the mortgage 
debt." (Italics ours.) 

In Illinois Trust & Savings Bank v. Doud, 105 Fed. 123, 44 C. 
C. A. 389, 52 L. R. A. 481, the Court of Appeals for this circuit again, 
upon a full considération of ail the cases up to that time bearing upon 
the question of preferential claims and when the ow^ners thereof were 
entitled to payment of them from the corpus of railroad property in 
préférence to mortgage liens thereon, said : 

"A court of equlty engaged in administering mortgaged railroad property 
under a receivershlp in a foreclosure suit may prêter unpaid claims for cur- 
rent expenses of the ordinary opération of the railroad, incurred wltliln a lim- 
Ited time before the receivershlp, to a prior mortgage lien. In the distribution 
of the income or of the proceeds of the mortgaged property. • * * The 
test of the preferential equlty of a claim is its considération. If its consid- 
ération was a current expense of the opération of the mortgaged property^ 
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whlch Inured to its beneflt, and whlch was Incurred In the ordlnary course of 
Its business, within a limited time anterlor to the appolntment of the receiv- 
er, the clalm tnay be preferred." 

See, also, Love v. North American Co., 229 Fed. 103, 143 C. C. A. 
379, and the cases there cited. 

There has been no departure, so far as M'e can discover, from the 
principles so announced by the Suprême Court and the Court of Ap- 
peals for this Circuit, especially where the claim is for wages, or sup- 
plies necessary to keep a road in the hands of receivers in opération as 
a going concern, and the earnings of the receivership are insufficient 
to pay such claims. Certainly Gregg v. MetropoHtan Trust Co. does 
not go to that extent. We do not overlook the récent décision of the 
Court of Appeals in United States Fidelity & Guaranty Co. v. This 
Complainant, 234 Fed. 238, 148 C. C. A. 140, L. R. A. 1916F, 1067, and 
need only say that in our opinion the facts in that case render its déci- 
sion inapplicable to the facts in this case. 

From the date of the appointment of the receivers in this suit to the 
sale of the railway property under the decree of foreclosure in July, 
1914, the court v/as in possession of that property, operating the same 
through its receivers, as requested by the complainant, representing 
the bondholders in asking for their appointment. That the claim of the 
interveners to the extent of the 92 cars of coal used by the receivers 
was a necessary expense of keeping the road in opération cannot be 
doubted, in fact is admitted by ail parties to this appeal, and unless 
said coal, or other coal of like kind and quantity, was used by the re- 
ceivers, the opération of the road would necessarily hâve been suspend- 
ed. There is a faint suggestion by counsel for the appellants that the 
use of this identical coal by the receivers was unnecessary, because 
they might hâve procured coal from other sources to keep the road in 
opération, and for this reason the claim, therefore, should not hâve 
been given priority over the bondholders. It is quite truc that the re- 
ceivers might hâve procured other coal in lieu of this ; but, had they 
done so, they would hâve been compelled to pay for the coal so pro- 
cured, and the resuit would hâve been the same to the bondholders. 
Besides, the complainant Trust Company, as the représentative of the 
bondholders, had asked for the appointment of the receivers on or prior 
to March 7, 1912, because the Railway Company was then insolvent, 
unable to pay for the necessary fuel and other supplies that it had 
previously used to keep the road in opération, and requested the court 
to take possession of and operate the same, to relieve the Kansas Com- 
pany from being presently compelled to pay its floating debts, which in- 
cluded the coal and other necessary supplies already used, until some 
arrangements or reorganization could be made that would enable it to 
pay such debts. The contract by which the fuel was to be f urnished 
by the Coal Company required that it be paid for on a date named in 
the month foUowing the calendar month in which it was delivered to 
the Kansas Company. Under such circumstances the court would not 
hâve dealt equitably with the Coal Company had it refused to direct 
its receivprs to pay for the 92 cars of coal used by them as a claim prior 
to the lien of the bondholders, and in our opinion it rightly directed 
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the receîvers to pay for such coal as a daim prior to the bondholders', 
and its decree so directing is affirmed, and interest on said $6,900 f rom 
the date of the decree of the District Court, June 3, 1914, is also al- 
lowed as a part of such claim, and as prior and superior to the mortgage 
lien. 

[2] In No. 4552, the interveners challenge the correctness of the de- 
cree below denying their daim of priority in payment over the bond- 
holders for $20,488, the remainder of their claim for the coal used by 
the Railway Company prior to the appointment of the receivers. Under 
the order of the court appointing the receivers they were authorized to 
pay the entire claim of the Coal Company, and had they done so the pay- 
ment could not hâve been successfully challenged. Upon the final 
hearing, however, the court declined to give priority over the claim of 
the bondholders to the extent of $20,488, saying : 

"In many matters heretofore submitted and decreed on the same proofs as 
now before the court lu this case, it has been held there was lu this case no 
diversion of income derived from the opération out of which the daim of 
the intervener could or should hâve been pald prior to the recel versbip, and 
this for the all-sufficlent reason that there was no such Income from opéra- 
tion derived by the road to divert ; on the eontrary, the property, as operated 
by the railway company prior to receivership, was a losing venture. Slnce 
receivershlp intervened, when the receivers at any tlmé hâve secured from 
opération more than the aetual cost thereof, they bave been compelled to 
expend the same at once In the protection of the property from an entire 
loss through fixed liens resting on the personal property olÉ the road at the 
date of their appointment, taxes, charges, assessments, and burdens laid on 
them by the States through which the road runs, or in protecting the road 
from the ravages of floods and other dîsasters. Hence there is in this case 
no room for the application of the rule of diversion of Income, and under the 
doctrine of the csxse of Gregg v. Metropolitan Tinist Co., 197 U. S. 183 [25 
Sup. et. 415, 49 h. Ed. 717], and klndred cases, the power or right of a 
court of equity to decree payment out of the corpus of the property of the 
demand of intervener, in its entirety, In préférence to the fixed lien of the 
mortgage securlng the bonds resting thereon, must be denied." 

[3] Counsel for the interveners concède that the case of Chicago & 
Alton R. R. Co. v. This Complainant controls the décision of this ques- 
tion, unless it can be distinguished from the Chicago & Alton Case, and 
they maintain that it can be so distinguished. The grounds, however, 
upon which they so contend, are that in this case the Kansas Company 
carried a large amount of freight for the Texas Company, or for con- 
struction companies building the Texas road, for which it has never 
been paid, and if paid to the Kansas Company that company would hâve 
received a large income, which was diverted to the payment of interest 
upon its bonded indebtedness, or for permanent improvements or bet- 
terment of its road, which should be restored from the corpus of the 
railway property, to the end that daims for supplies such as the in- 
tervener's may be paid therefrom. A great wilderness of figures has 
been introduced into the record before us from the monthly accounts 
between the Texas Company and the Kansas Company and their re- 
ceivers, which it is claimed show that the Texas Company is indebted 
to the Kansas Company in a large amount. Admitting, without decid- 
ing, this to be true, there is no proof that the Kansas Company has in 
fact ever received any of this indebtedness; and unless the Kansas 
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Company has so received payment of such indebtedness, we are unable 
to perceive how it can be chargeable with income received by it in the 
opération of its road; and if not in fact so received, how it could hâve 
been diverted from the payment of current éxpenses to the payment 
of interest upon its bonded indebtedness or the permanent betterment 
of its road. From the brief of intervener's counsel we quote its con- 
tention upon this question : 

"Tlie Texas Eailroad issued its mortgage covering the Une of railroad 
thereafter to be constructed for it in ttie state of Texas, securlng an issue 
of 6,510 bonds, ail of whicb bonds, as well as ail the stock of the Texas 
Railroad, were acqulred by the Kansas Company pledged to said trust Com- 
pany as security for the bonds issued by the said Kansas Company wnder its 
mortgage aforesaid. The bondholders, therefore, of the Kansas Company, had 
as security for the payment of their bonds the physical property of the 
Kansas Company, and ail the bonds and stock of the Texas Company. It is 
quite apparent from the record that Mr. Stillwell, as the président of the 
two railroads, the construction companies, and the trustée, dominated the 
afCairs of ail thèse companies, and that he used and appropriated the funds 
of any one of the companies that happened to be in funds for the beneût of 
any other company which happened to be in need of money. At the time of 
the appointment of receivers the construction companies were largely In- 
debted to the Texas Company, and the Texas Company was Indebted to the 
Kansas Company to the extent of $242,100. Mr. Doran, auditor of the Kansas 
Company (and perhaps llkewise auditor of the other companies), prepared and 
submitted a statement, from which it was made to appear that the Kansas 
Company shovved an actiial déficit in opérations in the year March 1, 1911, to 
March 7, 1912, of $226,221.90. It appeared, however, from his testimony on 
cross-examination, that this statement did not show income at ail, but 're- 
ceipts and disbursements,' and that the Item of $226,000 was slmply the 
excess In cash disbursed over cash collected. and that there was uncollected 
from the Texas Company $242.100. He further admitted that, if the Kansas 
Company had collected the money due it from the Texas Company, there 
would hâve been a déficit during the period mentioned (March 1, 1911. to 
March 7, 1912) of only $1,349.15, whlle the net income for the six months 
period before the recelvership (September 1, 1911, to March 7, 1912) showed 
a surplus of $.'57,224.72. In other words, the Kansas Company eamed snffi- 
cient and would hâve been able to pay ail its current operating aecounts 
(Includlng its fuel bllls due this Intervener), had It received pas^ment from 
the Texas Company." 

Ail of which shows, admitting this statement to be true, that the 
Kansas Company did not receive any of this income, even though it 
may hâve been entîtled to receive it, from the Texas Company; and 
unless actually so received by the Kansas Company and diverted by it, 
such earnings cannot rightly be restored from the proceeds of the 
property of the Kansas Company by the receivers for the payment of 
the fuel, which the court declined to allow as a préférence over the 
bondholders. Whether or not the amount said to be owing by the 
Texas Company to the Kansas Company can be collected by the latter 
Company from the Texas Company is not shown by the record before 
us; but the court, in declining to allow this part of the intervener's 
claim prior to the lien of the bondholders, did so without préjudice to 
the right of the interveners to recover, if they can do so, from the Tex- 
as Company its claim, or any part thereof. We are of the opinion that 
the decree of the court denying the $20,488 as a claim prior to the lien 
of the bondholders should also be afifirmed. 
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It foUows that the decrees of the court below should be and are both 
affirmed. 

The late Judge ADAMS heard the argument of thèse cases, partici- 
pated in their décision, and concurred in the resuit as announced in the 
foregoing opinions. 



McCARTHT V. NEW YORK, N. H. & H. H. CO. 

(Circuit Court of Appeals, Second Circuit February 6, 1917.) 

No. 124. 

1. Railhoads €=357 — Injuries to Persons on Track— "Négligence." 

In an action for tlie death of a person killed on a railroad track, plain- 
tiff, if lie Is to recover, must show that the railroad failed in the perform- 
ance of some duty which it owed to décèdent, f rom whlch there is a reason- 
able probabllity the accident resulted, since "négligence" is the violation 
or disregard of some duty. 

[FA. Note.— For other cases, see Railroads, Cent Dig. § 1235. 

For bther définitions, see Worda and Phrases, First and Second Séries, 
Négligence.] 

2. RAII.R0AD8 <&=ol03(l) — Duty to Fence— Absence or Statute. 

In the absence of statutory régulations, railroads are under no duty to 
fence their traclts. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 315.] 

3. Railroads ig=361 — ^Dutt to E^nce — Statute— Dutt to Persons. 

Laws N. Y. 1892, e. 676, § 32, providing that no railroad need be fenced 
when not necessary to prevent horses, cattle, sheep, and hogs froin going 
on its track from the adjoining lands, does not apply to persons. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1246.] 

4. Landlord and Tenant «©=5162 — Dutt of IjANdlord— Fencing Railroad 

Thacks. 

A railroad company, which leased premises adjacent to its tracks for a 
famUy dwelling, does not, as a landlord, owe the tenant a duty to erect a 
fence Ijetween such premises and the railroad tracks. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 629.) 

5. Railkoads <S=389(1) — Injuries to Persons on Track— Pboximate Cause — 

Failure to Fence. 

The failure of a railroad company to fence its tracks cannot be held 
the proximate cause of the death of a boy killed on the tracks where there 
is no évidence that he found his way thereon at a place un fenced. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1319.] 

6. Railboads <&=>355(1) — Injuries to Persons on Track — "Tkespasser" — 

Chili). 

Any person who goes on the prenrises of another out of curioslty, or for 
bis own purposes, and without invitation, express or Implied, and not in 
the ï)erfoniïance of a duty to the owner, is a trespasser, and a child be- 
tween six and seven years old, who goes upon a railroad track, is a "tres- 
passer," notwithstandlng his tender âge. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1220, 1223, 1227, 
1235. 

For other définitions, see Words and Phrases, lUrst and Second Séries, 
Trespasser.] 

®=3For other cases see same topic & KBT-NUMBER in ail Ker-Numbered Ulgeats & Indexe* 
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7. Railboads <S=>359(1), 376(2)— Injubies to Teespasser— Estent or Dutt. 

A rallroad company owes no duty to exercise active vigilance to pro- 
vide against injuries to trespassers on its tracks until thelr présence Is 
Icnown, but mnst exercise reasonable care to avoid injuring them after 
discoverlng tlieir péril. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1238, 12T6.1 

8. Railboads <S=3359(2) — Injuries to Teespasseb— Trespassinq Child. 

A rallroad company ordinarily owes no greater duty to a trespassing 
child tlian It owes to an adult trespasser, and is not bound to use active 
vigilance, or to provide against injuring the child. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1239.] 

9. RArLROADS ®=5376(2) — Injuries to Tkespassee— Dutt Aeteb Discoveeino 

Peeil. 

When those in charge of an engine or train realize that a trespasser will 
not or cannot save himself, and will be injured unless they prevent It, it 
is their duty to use ail means at hand consistent with the safety of thelr 
engine or train to prevent injury, and thelr failure to do so Is négligence, 
for vvhich the company is llable. 

[Ed. Note. — B"or other cases, see Railroads, Cent Dig. S 1276.] 

10. Railroads <®=>359(2) — Injuries to Tbespasseb — Négligence — Opportuni- 
TY to Discoveb Trespasser. 

In an action for the death of a child, who was trespassing on a rallroad 
track, the fact that the englneer had an unobstracted vlew for a great 
distance is immaterlal. If in fact he did not discover the chlld's présence. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. S 1239.] 

11. Tbial ®=5l68 — Taking Case from Jury — Power of Court— Motion for 
Dibected Verdict. 

In a proper case, the trial judge, in the exercise of a sound discrétion, 
may direct a verdict, and if in such case a motion is made for directed 
verdict, It is error to refuse It 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 341, 376-380.] 

12. Trial <S=)139(1) — Directed Verdict — Infebences feom Evidence. 

A verdict can be directed for défendants only when no recovery can be 
had by plaintiff upon any view whlch can properly be taken of the facts, 
with ail Inferences that the jury could justiflably draw therefrom. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341.] 

13. Railboads <®=>400(1)— Injurt to Trespassers — Directed Verdiciv-Con- 

FLiCTiNQ Evidence. 

In an action for death of a child while trespassing on a rallroad tracU, 
confllctlng évidence as to the child's position on the track, and whetber 
warnings were sounded, does not prevent the direction of a verdict for dé- 
fendant, where there Is no évidence that the englneer discovered the 
child's présence, or that the clrcumstances were such that he should hâve 
antlclpated the présence of a person at that place. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1365, 1367.] 

14. Railroads <g=367— Injurt to Trespassers — Dutt to Keep Lookout. 

Where there is reason to expect that persons may be on the track at the 
place where an accident occurs, the rallroad company Is llable for the en- 
gineer's neglect to look out for them, even if he dld not see them; but, if 
no reason exlsts for expecting them there, the englneer is not négligent In • 
not looklng out for them. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §i 1257, 1258.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by William J. McCarthy, as administrator of William F. Mc- 

®=7>For other casas see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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Carthy, deceased, against the New York, New Haven & Hartford Rail- 
road Company. Judgment for the défendant on directed verdict, and 
plaintifï brings error. Affirmed. 

The plaintiff is the duly appointed administrator of William F. Mc- 
Carthy, deceased, and résides in the village of Port Chester, county of 
Westchester, state of New York. The défendant is a corporation or- 
ganized and existing under the laws of the state of Connecticut, hav- 
ing an office for the transaction of business in the borough of Man- 
hattan in the city of New York. 

Charles F. Dalton, of Port Chester, N. Y. (Anthony J. Ernest, of 
New York City, of counsel), for plaintifï in error. 

Charles M. Sheafe, Jr., of New York City (James W. Carpenter, of 
Brooklyn, N. Y., of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover damages 
for causing the death of the plaintiff's son through négligence. The 
court below dismissed the complaint on the ground that there was no 
évidence showing négligence on the part of défendant. The accident 
which resulted in decedent's death occurred on April 24, 1902. The 
action was commenced in December, 1902. It was not brought on for 
trial until May 8, 1912, and judgment was not entered until January 
11, 1916. It is understood that the long delay in the prosecution of 
the suit was occasioned by the plaintifï's lack of means. 

The intestate resided with his father, the plaintifï, and at the time 
of his death was between six and seven years of âge. The house they 
occupied was rented from défendant, the premises abutting on de- 
fendant's right of way. The décèdent was on the tracks of défend- 
ant when he met his death. The objection was not taken that there 
could be no recovery as matter of law because of the négligence of 
the child's parents in letting the décèdent, non sui juris, run around 
alone. This objection, not having been raised, will not be considered. 

[1] As négligence is the violation or disregard of some duty, it is 
necessary that the plaintiff, if he is to recover, must show that the de- 
fendant failed in the performance of some duty which it was under 
as respects the décèdent, and he.must estàblish by évidence circum- 
stances from which it may fairly be inferred that there is reasonable 
probability that the accident resulted from the f ailure to perform that 
duty. 

[2] Defendant's tracks were not fenced where this accident occur- 
red. But the gênerai rule is well established, and is that, in the ab- 
sence of statutory régulations imposing the duty, railroads are under 
no duty to fence their roads. See 11 R. C. L. p. 890; Cyc. 1170; 
Campbell v. N. Y., etc., R. Co., 50 Conn. 128; Morss v. Boston, etc., 
R. Co., 2 Cush. (Mass.) 536; Continental Imp. Co. v. Phelps, 47 Mich. 
299, 11 N. W. 167. 

[3] Chapter 676, § 32, of the Laws of 1892 of the state of New 
York, which was in force at the time of the accident, provided in part 
as follows: 
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"No raîlroad need be fenced, when not necessary to prevent horses, cattle, 
sheep and hogs fronf going upon its traek froni adjolning lands." 

By implication the wording of this statute does not apply to persons, 
and it has been so held. See Clarke v. New York Central, 104 App. 
Div. 167, 170, 93 N. Y. Supp. 525. 

[4] In the case at bar the railroad vvas the plaintiff's landlord, and 
leased the premises to him, to be occupied by him and his f amily, know- 
ing that there was no fence at the rear, and that the tracks were with- 
in 25 or 30 feet of the back stoop; but the défendant, as landlord, 
owed no légal duty to its tenant, the father of the décèdent and the 
plaintiff in this action, or to the décèdent himself as a member of plain- 
tiff's family, to erect a fence. As a landlord it fulfilled its obliga- 
tions to the tenant when it surrendered to him the premises in the 
condition in which they were when the lease was signed. 

The appellant calls our attention to the case of Hayes v. Michigan 
Central R. R. Co., 111 U. S. 228, 4 Sup. Ct. 369, 28 L. Ed. 410 (1884). 
In that case a boy between eight and nine years of âge, but deaf and 
dumb, was struck by defendant's train, one or more wheels of a car 
passing over his left arm, necessitating its amputation at the shoulder. 
The line of railroad ran parallel with and adjacent to a public park 
in which the boy had been at play. The railroad company had failed 
to build a fence between the park and the tracks at the point where 
the accident occurred. The court below directed the jury to return 
a verdict for défendant. But the Suprême Court reversed the judg- 
mçnt and awarded a new trial, and held that, as the défendant rail- 
road had failed to fence, the plaintiflf could maintain an action and 
recover if he established the fact that the accident was reasonably con- 
nected with the failure to fence. In its opinion the court said: 

"To leave the space between the park and tlie breaUwater, traversed by the 
numerous tracks of the railroad company. open and free. imder the clrcum- 
stances in proof, was a constant Invitation to crowds of men. women, and chil- 
dren frequentlng the park to push across the tracks at ail points to the break- 
water, foi' récréation and amusement, at tlio rlsk of being run down by con- 
Btantly passing trains. A fence tipon the Une between tJiem ralgbt hâve served 
at least as notice and signal of danirer. if not as an obstacle and prévention. 
For young chlldren, for whose health and récréation the park Is presumably 
in part intended, and as irresponsible in niaiiy cases as the dumb cattle, for 
whom a fence is admltted to be some protection, such an impedim'ent to stray- 
Ing mlght prove of value and importance." 

In .that case the railroad company, however, had the duty imposed 
upon it by a municipal ordinance, which had the force of a statute. 
to fence within the municipal limits; and the language of the ordi- 
nance clearly indicated that the purpose of the requirement of fenc- 
ing was for the protection of persons and property as well as of ani- 
mais from danger. The opinion makes it plain that the décision rested 
on the ordinance. 

[5,6] There is nothing in this record which shows that the décè- 
dent found his way to the defendant's tracks by the way of the un- 
fenced rear yard. There is no relation of cause and effect shown be- 
tween the nonexistence of the fence and the présence of the child 
on the track. The décèdent was a trespasser upon defendant's tracks. 
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Any person who goes upon the premises of another is a trespasser, 
if he goes there out of curiosity or for his own purposes and without 
invitation, express or implied, and not in the performance of a duty 
to the défendant. A child of tender years may be a trespasser. Ho]- 
brook V. Aldrich, 168 Mass. 15, 46 N. E. 115, 36 L. R. A. 493, 60 
Am. St. Rep. 364; Thomas v. Chicago, etc., R. Co., 93 lowa, 248, 
61 N. W. 967. Although in Kansas City Suburban Belt R. Co. v. 
Herman (Kan. App.) 62 Pac. 543, it was held that a child four years 
old could not be a trespasser. And the same court in Missouri Pa- 
cific R. Co. V. Prewitt, 7 Kan. App. 556, 51 Pac. 923, held that a child 
two years old could not be a trespasser. The gênerai rule, however, 
is that the tender âge of the child cannot hâve the effect of raising 
a duty where none otherwise existed, and the fact that a trespasser 
is a child does not impose on the owner of property any duty ta keep 
his premises safe^ Nolan v. New York, etc., R. Co., 53 Conn. 461, 
4 Atl. 106; Rodgers v. Lees, 140 Pa. 475, 21 Atl. 399, 12 L. R. A. 
216, 23 Am. St. Rep. 250; Hughes v. Boston, etc., R. Co., 71 N. H. 
279, 51 Atl. 1070, 93 Am. St. Rep. 518; Wabash R. Co. v. Jones, 163 
m. 167, 45 N. E. 50. 

[7, 8] The gênerai rule is that a railroad company is under no duty 
or obligation to exercise active vigilance to provide against injury to 
trespassers on its tracks or right of way until their présence is known. 
Nolan V. New York, supra; McCreary v. Boston, etc., R. Co., 156 
Mass. 316, 31 N. E. 126; Chesapeake, etc., R. Co. v. Farrow, 106 
Va. 137, 55 S. E. 569, 10 Ann. Cas. 12 ; Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 S. E. 692, 6 L. R. A. (N. S.) 283, 4 Ann. Cas. 675 ; 
Goodman v. Louisville, etc., R. Co., 116 Ky. 900, 71 S. W. 174, 63 
L. R. A. 657; Ellington v. Great Northern R. Co., 96 Minn. 176, 104 
N. W. 827. As to them tlie rule is that it must exercise reasonable 
care to avoid injuring them after discovering their péril. Remer v. 
Long Island R. Co., 48 Hun, 352, 1 N. Y. Supp. 124; Hepfel v. St. 
Paul, etc., R. Co., 49 Minn. 263, 51 N. W. 1049; Chesapeake, etc., R. 
Co. V. Nipp, 125 Ky. 49, 100 S. W. 246; Bartlett v. Wabash R. Co., 
220 m. 163, 77 N. E. 96; Brown v. Boston, etc., R. Co., 73 N. H. 
568, 64 Atl. 194; Harris v. Atlantic Coast Line R. Co., 132 N. C. 
160, 43 S. E. 589; Chicago, etc., R. Co. v. Wilgus, 40 Neb. 660, 58 
N. W. 1125. And as a rule the railroad owes no greater duty to a 
child who is a trespasser than it owes to an adult. Alabama Great 
Southern R. Co. v. Moorer, 116 Ala. 642, 22 South. 900. It is not 
bound to use active vigilance to discover its présence, or to pro- 
vide against injuring it. Hamilton v. Détroit, etc., R. Co., 142 Mich. 
56, 105 N. W. 82; Delaware, etc., R. Co. v. Reich, 61 N. J. Law, 
635, 40 Atl. 682, 41 L. R. A. 831, 68 Am. St. Rep. 727; Estep 
v. Webster Coal, etc., Co., 213 Pa. 471, 62 Atl. 1082; Wagner v. 
Chicago, etc., R. Co., 124 lowa, 462, 100 N. W. 332. And, as in the 
case of other trespassers, it is bound only to exercise ordinary care to 
avoid injuring the child after discovering its péril. Felton v. Aubrey, 
74 Fed. 350, 20 C. C. A. 436 ; Nashville, etc., R. Co. v. Harris, 142 
Ala. 249, 37 South. 794, 110 Am. St. Rep. 29; Union Stoclîyard, etc.. 
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R. Co. V. Butler, 92 111. App. 166; Baltimore, etc., R. Co. v. Brad- 
ford, 20 Ind. App. 348, 49 N. E. 388, 67 Am. St. Rep. 252. 

[9] In Shearman & Redfield on Négligence (6th Ed.) pp. 1244, 
1248, what we consider the correct rule is laid down as foUows: 

"The rule may be thus stated, when It is realized by those in charge of an 
engine or train that one, tliough a trespasser, will not or cannot save tiimself, 
and wlll be injured unless tliey ean prevent It, then it is their duty, by the use 
of ail the means at hand, consistent with the safety of the passengers, engine, 
or train, to do ail in thelr power to prevent it; and the failure to do so, when 
the injury could thereby hâve been avolded, is négligence for vvhich the Com- 
pany and such employés will be liable, notwithstanding the antécédent négli- 
gence or contributory négligence of one so in.iured. It is universally agreed 
that thls rule applles to ail cases in whlch the défendant or his agent is actual- 
ly aware of the plalntifTs danger. Tlius a locomotive eugineer or motonnan, 
after becoming avfare of the présence of aiiy person on or dangerously near 
the track, however imprudently or wrongfully, is bound to use as much care to 
avoid injury to him as he ought to use in favor of one lawfully and properly 
upon the track; that Is to say, ordinary care with respect to anticipating in- 
jury before it becoines imminent, and the utniost care and diligence of which 
he Is personally capable after he knows that it is imminent. Ile must prompt- 
ly use ail the usual signais to warn the trespasser of danger, and he must also 
check the speed of his train, and even bring it to a full stop, if necessary, un- 
less the circumstances are such as to justify him, acting prudently, in believ- 
Ing that the traveler sees or hears the train and will step ofï the track in ample 
time to avoid ail danger, without any diminution of speed of the train. Thèse 
rules apply to ail cases, even of the most outrageons négligence on the part of 
a person on the track, as, for example, where a person attempts to cross in 
the very front of a train, or where chlldren or drunkards hâve actually fallen 
asleep lying across the rail.s." 

[10] The engineer testified that he did not see the décèdent until 
within 30 feet of him. There is no évidence which contradicts him in 
this particular, and no évidence that the engineer was keeping a lookout 
prior to his discovery of the décèdent, so that it might be inferred he 
saw him sooner, and no évidence as to how long the décèdent had 
been on the tracks before he was seen. The duty of the défendants 
as respects the décèdent began when the engineer discovered him 30 feet 
ahead of the engine. Did the défendant from that time fail in its duty 
toward him? That the engineer could not hâve stopped the train after 
discovering the décèdent is clear, if he did not see him until he got 
within 30 feet of him. He put the emergency brake on and tried to 
stop as quick as he could. His testimony was, and it is uncontradicted, 
that a train running 40 miles an hour could be stopped in 300 feet, 
more or less. 

That there was an unobstructed view of the track for half a mile 
or more is unimportant, unless it was the duty of the défendant to 
hâve availed itself of this unobstructed view and to hâve observed 
whether its track was clear. Such a duty might hâve rested on de- 
fendant if its train had been approaching a crossing or a point where 
the public had been permitted to use the tracks as a pathway, so that 
it was bound to anticipate the présence of persons on the roadbed. 
That, however, is not this case. The défendant did not invite, entice, 
allure, or induce the décèdent or any other person to corne upon the 
tracks where this accident happened, and was under no obligation to 
anticipate the decedent's présence or the présence of any other persons 
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there. The rule was correctly laid down in Felton v. Aubrey, 74 Fed. 
350, 356, 20 C. C A. 436, 441 (1896), in a case which came before the 
Sixth circuit in which Judge Lurton said : 

"Where no statute controls, the common law must détermine the légal Uuty 
of a railway company in respect of the proper and prudent nïovement of ita 
trains. That such companles hâve the right to a clear tracli, except where the 
public hâve also an easement of way, must he conceded. But upon its gênerai 
track, where the public hâve no equal easement or right of way, a railroad 
company may operate its trains without regard to the possibility that unau- 
thorized persons may be trespassers thereon. It need not anticlpate the prés- 
ence of such intruders, elther upon Its gênerai track or In its strictly private 
yards." 

[11] At the close of the plaintiff's case the counsel for défendant 
moved to dismiss the complaint, on the ground that no neghgence had 
been proven on the part of the défendant. The court granted the mo- 
tion, and the plaintiiï was given an exception. It cannot be denied that 
a trial judge, in the exercise of a sound discrétion, may, in a proper 
case, direct a verdict; and if the défendant asks the court in such a 
case to direct a verdict in its favor, it would be error to refuse. Rail- 
road Company v. Jones, 95 U. S. 439, 24 L. Ed. 506 (1877). 

[12] But a verdict can only be directed when no recovery can be 
had by the party against whom the verdict is given upon any view 
which can properly be taken of the facts. See Foster's Fed. Pr. vol. 
2, p. 1556. In Louisville, etc., R. Co. v. Woodson, 134 U. S. 614, 10 
Sup. Ct. 628, 33 L. Ed. 1032 (1890) the Suprême Court stated the rule 
as follows: 

"It Is the settled law of this court that 'when the évidence given at the trial, 
with ail Inferences that the jury could justiflably draw from it, is Insufflcient 
to support a verdict for the plaintiff, so that such a verdict, If returned, must 
be set aside, the court is not bound to submlt the case to the Jury, but may 
direct a verdict for the défendant' (Randall v. Baltimore & Ohlo Railroad, 
109 V. S. 478, 482 [3 Sup. Ot. 322, 27 L. Ed. 10081 ; Gunther v. Liverpool, etc., 
Ins. Co., 134 TJ. S. 110 [10 Sup. Ct. 448, 33 L. Ed. 857]); whlle, on thé other 
hand, the case should be left to the jury, unless the conclusion follows, as mat- 
ter of law, that no recovery can be had upon any view which can be properly 
Taken of the facts the évidence tends to establlsh (Dunlap v. Northeastern Eail- 
road Co., 130 U. S. 649 [9 Sup. Ct. 647, 32 L. Ed. 1058])." 

[13] The évidence is not full. That the examination of certain wit- 
nesses was not more searching surprises us. It does not appear how 
long the engineer had been observing the track when he claims he 
first saw the décèdent. If that appeared, the jury could hâve judged of 
the probability of his story that he never saw the décèdent until he was 
within 30 feet of him. And the witness who said he saw the décèdent 
on the track before the train hit him was not asked how far away from 
the train the décèdent was when he first saw him there. AU this might 
hâve been very important, if it had been brought out. But, taking the 
testimony as we find it in the record, there appears a conflict in the 
évidence. A witness who had his shop 185 feet from the railroad 
track, and could see the tracks from his shop, testified that on the 
afternoon of the accident he saw the décèdent sitting on the track with 
his back to the train, and that just as he "was going to hoUer to him 
to get away from the track the train ran and struck him." He testified 
he heard no whistle blown or bell rung before the boy was struck. 
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The mother of the décèdent, who was in her house near by when the 
décèdent was killed, testified that the door was wide open at the time, 
and that the Windows were open, and that no whistle was blowh. Her 
testimony was : "There was no whistle blown." 

The engineer testified positively that he sounded his whistle as soon 
as he saw the boy on the track, or alongside of the track, and that 
he at once put on the emergency brake. On the other hand, the engi- 
neer testified that the boy was not sitting on the track, but was run- 
ning on the track right towards him when he discovered him ; "the lit- 
tle fellow was just going over on the inside rail of my track." And 
he also testified that he immediately blew his whistle and put on the 
emergency brake. 

The conflict of évidence under the circumstances is not important, 
for the reason that there is no évidence in the record which shows 
that the engineer saw the décèdent before he was within 30 feet of 
him, and there is no évidence in the record which made it the duty of 
those in charge of the engine to hâve been looking ahead as they were 
approaching the locus in quo to see that the track was free from tres- 
passers, and so sooner to hâve discovered the décèdent. In New York, 
N. H. & H. R. Co. V. Kmetz, 193 Fed. 603, 607, 113 C. C. A. 471, 475 
(1912), we there said : 

"The engineer and flreman of the train which, aceording to the testimony, 
probably strucli the plaintiff, both testified that they did not see him upon the 
track and did not linow of the accident until some time afterwards. They are 
therefore left in this dilemma. If what tbey say is true, the jury m'ay hâve 
found that they were guilty of négligence In not seeing the plaintlÔ. It is the 
duty of the engineer, or the flreman, * ♦ * to loolt ahead, especially when 
passing through towns and villages, and where, as in this case, little children 
are constantly passing to and from school. At such a place it was clearly 
the duty of the engine driver to be on the alert. If, on the other hand, the 
engineer and fireman did see the plaintiff on the track, they should at least 
hâve endeavored to save him by blowing the whistle vlgorously and ringing 
the bell. They did neither, and no warning of any klnd was given to the plain- 
tlfC." 

The facts in that case, however, show that the locus in quo was at 
a crossing, not a regular street crossing, but a place where résidents 
of the neighborhood were in the habit of crossing to get to their mail, 
and where school childreri crossed four times a day, and which was 
used by the employés of the company. The use thus made of the 
tracks was open and notorious, and well known to the railroad officiais. 
The facts in this case are entirely différent, and no open and notorious 
use of the tracks had by long acquiescence or otherwise been permitted 
at the place of the accident, which made it the duty of those in charge 
of the engine to exercise great care in watching the tracks. 

[14] In a number of cases courts hâve held that, when the évidence 
shows that there is reason to expect that persons may be upon the track 
at the place where an accident occurs, the company is liable for the 
neglect of the engineer to look out for them even if he did not see 
them. Chicago, etc., R. v. Cauffman, 38 111. 424; Chicago, etc., R. Co. 
V. Wymore, 40 Neb. 645, 58 N. W. 1120; Cincinnati, etc., R. Co. v. 
Smith, 22 Ohio St. 227, 10 Am. Rep. 729. But if no reason exists for 
expecting that persons may be on the tracks, and the engineer did not 
240 P.— 39 
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see the person who was injured, then the company is not liable for his 
négligence in not looking out for him. Illinois Central R. Co. v. Noble, 
142 m. 578, 32 N. E. 684. 

The company may be liable to a trespasser for its failure to exercise 
reasonable care to discover and avoid injuring him when it has rea- 
son to anticipate his présence. But there is no évidence in this case 
which indicates that this défendant had any reason to expect any per- 
son would be upon the tracks where this accident happened. 

We must assume, therefore, if the décèdent was not discovered un- 
til the engine was within 30 feet of the décèdent, the engine could not 
hâve been stopped in time to avoid striking the décèdent, and if, in the 
brief moment it took a train running 40 miles an hour to cover 30 feet 
the engineer, in pulling on the emergency brake and trying to stop his 
train, actually failed to blow his whistle, his omission in that respect 
under the circumstances would not constitute such négligence as would 
justify a verdict against the défendant. There is no évidence in the 
case of any wanton négligence. 

Judgment affirmed. 



TJNITED STATES v. JOTCH et al. 

(Circuit Court of Appeals, Elghth Circuit. March 7, 1917.) 

No. 4717. 

1 Indiens ©=14 — ^Patent to Lands— Eitect — Omission of Restriction. 

ijnder Act July 4, 1884, c. 180, 23 Stat. 96 (Comp. St. Ann. 1916, § 4612), 
provlding that patent Issued thereunder for homesteiids to Indlans shall 
be of the légal effect and déclare that the govemment shall hold the prop- 
erty In trust, the absence of the déclaration in the patent does not defeat 
the trust. 

[Ed. Note. — For other cases, see Indlans, Cent. Dlg. §§ 2, 31-36, 46.] 

2. Indians <g=27(4) — Patent to Lands— Limitation of Actions— Suit to En- 

roBcœ Restriction. 

Act March 3, 1891, c. 561, S 8, 26 Stat. 1099, as amended by Act March 
3, 1891, c. 559, 26 Stat. 1093 (Comp. St. 1913, § 4992), requlring suits to 
vacate and annul patents to be brouglit within six years after the Issu- 
ance of the patent, does not apply to a suit by the United States for a 
decree declaring that défendants, who purchased land patented to an 
Indlan as a homestead, had no estate or Iriterest therein, and that the 
tltle of the United States to the land was valld, except as to the rlghts of 
the patentée. 

3. INDIANS <S=»14 — Homestead Entbt — Law Govebninq — Recitai-s in Pro- 

OEEDINGS. 

Where the original application for homestead entry was headed "In- 
dlan," and the application on its face was to enter under Act July 4, 
1884, pernïlttlng homestead entry by Indlans under certain restrictions, 
the government farmer gave a certlflcate to the register that the appll- 
cant was an Indian, and the receiver issued a recelpt referrlng to the 
application, and a final recelpt contalnlng the words "Indian homestead" 
immediately after the signature, It ■ was apparent that the entry was 
made under Act July 4, 1884, amending Act May 20, 1862, c. 75, 12 Stat. 
392. 

[Ed. Note.— For other cases, see Indlans, Cent. Dlg. §§ 2, 31-36, 46.] 

fË=3For other cases see same topic & KEY-NUMBKR In ail Key-Numbered Olgests & Indexe* 
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4. Inbtans iS=>14 — HoMESTEAD BNTRT—RESTRicnoNs— Omission fbom Patent. 

■The omission from a patent of a hom'estead to an Indian of the restric- 
tions imposed by Act Julj' 4, 1884, does not relleve the land from the re- 
strictions, and ail persons are charged with notice thereof. 

[Ed. Note.— For other cases, see Indlans, Cent. Dig. §§ 2, 31-36, 46.) 

5. Indians "®=27(6) — HoMESTEAD — Restbiction on Aliénation — Bona Fidb 

PUECHASEB. 

An answer alleging that défendant purchased part of an Indian home- 
stead from the Indlan's administrator, wlthout knowledge of the error of 
the land agents in omitting from the patent the restrictions on the right 
to eonvey, Is not suffldent to ralse the défense that she was a bona flde 
purchaser, since it does not allège the considération paid, or that when 
It was paid It was bona fide, nor does It allège that défendant had no 
notice that the patentée was an Indian, and that lie had paid no fées on 
making the entry. 

Appeal from the District Court o£ the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by the United States of America against Nellie N. Joyce and 
others to hâve the title to land patented to an Indian declared to be 
held in trust by the United States. Decree for défendants, and plain- 
tilï appeals. Reversed and remanded, with directions to enter a decree 
for complainant. 

Alfred Jaques, U. S. Atty., of St. Paul, Minn., and Elijah Barton, 
Asst. U. S. Atty., of Minneapolis, Minn. 

Alford & Hunt, of Duluth, Minn., for appellee Joyce, now Cofïey. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. John Wakemup, Sr., a Chippewa Indian, 
a ward of the government and in charge of an Indian agent, on April 
16, 1892, entered certain public lands, that is, lands not in any Indian 
réservation, to wit, lots 4, 5, and 6, in section 21, township 63, range 
18, as a homestead, under Act July 4, 1884, 23 Statutes at Large 76, 96, 
U. S. Compiled Statutes 1916, § 4612, as follows: 

"That snch Indians as may now be located on public lands, or as niay, under 
the direction of the Secretary of the Interior, or othei'wise, hereafter, so lo- 
cate may avail themselves of the provisions of the homestead laws as fully 
and to the same extent as may now be done by citizens of the United States; 
and to aid such Indians In mailing sélections of homesteads and the neces- 
sary proofs at the proper land offices, one thousand dollars, or so nruch there- 
of as may be necessary, la hereby appropriated; but no fées or commissions 
shall be charged on account of sald entries or proofs. Ail patents theref or 
shall be of the légal effect, and déclare that the United States does and wlll 
hold the land thus entered for the perlod of twenty-flve years, In trust for the 
sole use and beneflt of the Indian by whom such entry shall hâve been made, 
or, in case of his decease, of his widow and heirs according to the laws of 
the State or territory where such land is located, and that at the expiration 
of sald period the United States will eonvey the same by patent to sald Indian, 
or his widow and heirs as aforesaid, In fee, discharged of sald trust and free 
of ail charge or Incumbrance whatsoever." 

John Wakemup, Sr., having died, his heirs on November 25, 1903, 
made final proofs on his entry, and on June 16, 1905, there was issued 

©=3f"or otlier cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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to them not the trust patent provided for in the act of July 4, 1884, 
but an ordinary form of patent of a homestead under the act of May 
20, 1862, and acts supplemental thereto. In its bill the government al- 
lèges that its officers — 

"failed and neglected to embody In sald patent the conditions, réservations, and 
limitations upon the title to be granted as In sald act specifled, and which 
they are commanded to incorporate in ail patents issued under sald acts of 
Congress; and complainant avers that sald officers issued sald patent Inad- 
vertently, erroneously, wrongfully, and without authority of ï&w, and that the 
same Is vold and of no efCect, and that the executive officers who Issued sald 
patent could not and had not the power to dispense with the provisions of 
said act of Congress as aforesaid." 

The bill further allèges that the défendants Nellîe N. Joyce, R. W. 
Nichols, Edward L. Boyle, and John Helmer, who are none of them 
heirs of John Wakemup, St., each claim an interest in said lands ad- 
verse to the United States. The prayer of the bill, which, as will 
hereaf ter appear, we think is important, is as f ollows : 

"That your honors may decree that said défendants, and each of them, hâve 
no estate or interest whatsoever in or to said lands or premises, and that the 
tltle of the complainant Is good and valld, save and except any and ail rights 
acqulred by the patentées under the aforesaid act of Congress, and that the 
said défendants, and each of them, be forever enjoined and restrained from 
assertlng any claim whatsoever In and to sald lands and premîses adverse to 
the complainant, and for such other and further relief as the equity of the 
case may require and to your honors may seem meet." 

The only défendant contesting the relief sought is Nellie N. Joyce, 
now NeUie N. Coffey. She filed an answer in which she alleged that 
subséquent to the death of John Wakemup, St., administration was 
sued out on his estate and after due proceedings the administrator, 
with the approval of the probate court, deeded lot 4 of the property 
in controversy to Anna S. Joyce; that the heirs of John Wakemup, 
Sr., were two sons and one daughter, the last named Elizabeth Otter, 
and she with her husband conveyed an undivided one-third of ail the 
lands described in the patent referred to to Anna S. Joyce ; that said 
Anna S. Joyce and husband executed two mortgages for an aggregate 
of $475 upon lot 4 in question and other property to Albert Kitto, and 
that said mortgages are now the property of the défendant ; that sub- 
séquent to the exécution of said mortgages said Anna S. Joyce, who 
was then a widow, conveyed said lot 4 to the défendant Nellie N. 
Joyce by quitclaim deed ; that the state of Minnesota on the lOth day 
of June, 1913, issued assignment certificates evidencing the taxes 
against said lands for the year 1911 to John Helmer, and thereafter 
said certificates were assigned to Nellie N. Joyce, now Coffey. She 
further alleged that this action was not commenced within 6 years 
after the date of the issuance of said patent, and said cause of action 
accrued more than 6 years prior to the commencement of said action. 
The case was tried, and the court dismissed the bill of complaint, and 
the government appeals. 

[ 1 ] The act of July 4, 1884, provided that ail patents issued there- 
under "shall be of the légal effect" and "déclare" that the government 
shall hold the property in trust, etc The mère absence of the re- 
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quired déclaration from the patent does not change the légal effect 
of the patent; that is to say, if the patent had declared that the United 
States would hold the property in trust for 25 years, this action could 
hâve been maintained by the government. Heckman v, United States, 
224 U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820; Goat v. United States, 
224 U. S. 458, 32 Sup. Ct. 544, 56 L. Ed. 841 ; Bowling v. United 
States, 233 U. S. 528, 34 Sup. Ct. 659, 58 L. Ed. 1080 ; United States 
V. Noble, 237 U. S. 74, 35 Sup. Ct. 532, 59 L. Ed. 844; United States 
V. Allen, 179 Fed. 13, 103 C. C. A. I ; United States v. Gray, 201 
Fed. 291, 119 C. C. A. 529. As the act of Congress declared that the 
patent should be of the "légal effect" that tlie United States would 
hold the property in trust, the absence of the déclaration to the same 
effect in the patent would not deprive the United States of the right 
to maintain the suit. 

[2] The défendant pleaded the statute of limitations. The statute 
relied on reads as f ollows : 

"Sec. 8. That suits by the United States to vacate and annul any patent 
heretofore issned shall only be brought wlthin fire years from the passage of 
this act, and suîts to vacate and annul patents hereafter issued shall only be 
brought within six years after the date of the Issuance of such patents." 26 
Statu tes at I-^rge, 109.3. 

This act was passed March 3, 1891. The patent in question was 
issued June 16, 1905, more than 4 years thereafter, and 6 years is 
therefore the limitation applicable; but the chief trouble is that the 
government does not seek to vacate or annul the patent, as shown by 
the prayer to this bill which we hâve set out. It does seek to hâve a 
decree that the défendant, now Nellie N. Coffey, has no estate or in- 
terest in the lands, and that it be decreed that the title of complainant 
is good and valid, save ail rights acquired by the parties under the act 
of Congress of July 4, 1884, and that the défendant be enjoined from 
asserting any claim adverse to the complainant, and for gênerai équita- 
ble relief. 

True, the United States allèges in its bill that the patent is void and 
of no effect in so far as it exceeds the patent prescribed by the act 
of July 4, 1884 ; but there is no prayer that it be so decreed. It may 
be conceded that, if this were an action to cancel or annul the patent, 
the statute of limitations would apply ; but it becomes more manif est 
that this is not an action to cancel or annul the patent when it is re- 
called that the heirs of John Wakemup, Sr., for aught that appears, 
are still the owners of an undivided two-thirds of the lands described 
other than lot 4, and none of them are made parties ta this action at 
ail. This cannot be considered as an action to annul and cancel the 
patent. It is an action rather to construe the patent in accordance 
with the law under which it was issued. In Pitan v. United States, 

241 Fed. 364, C. C. A. , this court held that this statute did 

not bar the action to recover damages against a vendee who had 
obtained title to government land by fraud, and in like manner it does 
not bar an action to construe a patent and enforce it as construed. 

[3] The records of the Land Department in connection with this 
entry are in évidence and before us. The original application for en- 
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try of thèse lands îs headed "Indian," and the application on ils face 
is to enter under the act of Congress of July 4, 1884, which refers only 
to entries by Indians. The government farmer, J. K. McDonald, gave 
a certificate to Monroe Nichols, the register of the United States 
land office at Dulutli, dated 3 days after the date of the application, 
that John Wakemup was an Indian, and entitled to an Indian home- 
stead, and entitled to ail the benefits to be derived from the Indian 
Homestead Act. The receiver issued a receipt in lieu of the usual 
receipt for fées of the register and receiver, in which it was recited 
that he had: 

"Uecelved of John Wakemup, Sr., the sum of No dollars No cents, belng the 
amount of fee and compensation of register and receiver for the entry of lots 
4, 5, and 6 of section 21, In tovvnship 63 north, of range 18 west 4th P. M., 
under section No. 2290, Revlsed Statutes of the United States." 

Attached to this was considérable matter under the heading "In- 
dian Homestead, Act July 4, 1884." This receipt also referred to No. 
6588, which is the number of Wakemup's application heretofore re- 
ferred to, in which twice, once in express words and once by neces- 
sary implication, Wakemup was referred to as an Indian. The same is 
true of the homestead affidavit filed by John Wakemup, Sr. The final 
proof filed by the heirs is headed "Indian Homestead Proof." The 
final receiver's receipt is for blank dollars and blank cents, being the 
balance of payment required by law for the entry of lots 4, 5, and 6 
in section 21, township 63, range 18, and contains the words "Indian 
homestead" immediately after the signature. Thèse were ail part of 
the files before the first eflfort was made to convey the title originally 
acquired by John Wakemup, Sr., to this défendant or her grantors. 
It is apparent that the entry, while under the act of May 20, 1862, 
was under that act as amended July 4, 1884, and was of that "légal 
effect." The object of calling attention to thèse facts is clearly to point 
out that the lands were taken under the act of July 4, 1884, and not 
simply under the act of May 20, 1862, and not for the purpose of re- 
opening the question determined in United States v. Détroit Timber 
& Lumber Co., 131 Fed. 668, 67 C. C. A. 1. 

[4] Now, let us see, independently of the question of the défendant 
being a bona fide purchaser, what is the effect of the omission of ail 
référence to the restrictions imposed by the act of July 4, 1884, on 
the patent. Under the original Homestead Act (12 Statutes at Large, 
392) the right to enter a homestead was limited to citizens of the Unit- 
ed States, or those who had filed thcir déclaration of intention to be- 
come such. Indians were not citizens and could not be naturalized, 
except by act of Congress. Elk v. Wilkins, 112 U. S. 94, 5 Sup. Ct. 
41, 28 L. Ed. 643. And no such authority had been generally granted 
at the time of the Homestead Act. Consequently an Indian could not 
originally enter a homestead. On March 3, 1865 (13 Stat. 541, 562, 
c. 127), certain Wisconsin Indians were given the right to enter land 
under the homestead law under restrictions. On March 3, 1875 (18 
Stats. at Large, 402, 420, c. 131), ail Indians who had abandoned their 
tribal relation were given the benefit of the homestead law, but with 
restrictions, and by Act Jan. 18, 1881, c. 23, 21 Stat. 315, homestead 
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entries by Winnebagos of Wisconsin were legalized, but with restric- 
tions. Then came Act July 4, 1884, heretofore quoted. 

In Taylor v. Brown, 5 Dak. 335, 40 N. W. 525, it appears that 
Thomas K. West, a Santee Sioux Indian, entered a homestead under 
the act of March 3, 1875. The patent issued to West was in the abso- 
lute form usually issued under the Homestead Act of May 20, 1862, 
and made no référence to the fact that West was an Indian, nor to 
the restrictions imposed by the act of 1875. The court said that the 
authorities uniformly held that the statutes in force at the time would 
prevail over récitals of the patent and that parties purchasing of In- 
dians were chargeable with notice of the restrictions of the law. The 
court in that case cited with approval the learned opinion of Chancel- 
ier Kent, speaking for the Court of Errors of the state of New York, 
reported in Goodell v. Jackson, 20 Johns. (N. Y.) 693, 11 Ant Dec. 
351. That authority was in point. This case of Taylor v. Brown, 5 
Dal{. 335, 40 N. W. 525, was appealed to the Suoreme Court of the 
United States and there affirmed (Taylor v. Browiî, 147 U. S. 640, 13 
Sup. Ct. 549, 37 L. Ed. 313) ; but for aught that appears this question 
was abandoned in the appellate court by the défendants. 

In United States v. Hemmer (D. C.) 195 Fed. 790, 801, in a very 
able opinion, Elliott, Judge, said: 

"Bven though the patent in this case had falled to show that Taylor was 
an Indian, and contained no limitation whatever upon aliénation, the act of 
the executive offlcers of the United States issulng the patent wlthout condition 
or limitation (if limitations should hâve been Imposed upon aliénation under 
the then existing provisions of the acts of Congress) could not affect such 
limitation prescribed by Congress, and the purchasers from Taylor, the In- 
dian, were chargeable with knowledge of the limitations Imposed upon hls 
title by the acts of Congress." 

That case was appealed to this court and reversed (Hemmer v. Unit- 
ed States, 204 Fed. 898, 901, 123 C. C. A. 194, 197) ; this court saying: 

"If, when the conveyances hère In question were made and the liens were 
placed, Xaylor's homestead was subject to the restrictions upon aliénation and 
taxation prescribed by the act of July 4, 18S4, the decree below was right 
(Heckman v. United States, 224 U. S. 413, 32 Sup. Ot. 424, 56 L. Eîd. 820), and 
the question whether or not it was so subject must be determined by the acts 
of Congress and not by the term's of the patents issued to Taylor." 

The case was further appealed to the Suprême Court of the United 
States (United States v. Hemmer, 241 U. S. 379, 36 Sup. Ct. 659, 60 L. 
Ed. 1055), but neither in this court nor in the Suprême Court was the 
portion of the opinion by the District Court cited called in question. 

In Eells V. Ross, 64 Fed. 417, 12 C. C. A. 205, in an opinion deliv- 
ered in behalf of the Circuit Court of Appeals of the Ninth Circuit 
by McKenna, Circuit Judge, but now for many years Justice of the Su- 
prême Court, the décision in Taylor v. Brown, 5 Dak. 335, 40 N. W. 
525, on this question is expressly approved. In Frazee et al. v. Spokane 
County, 29 Wash. 278, 69 Pac. 779, the case of Taylor v. Brown, 5 Dak. 
335, 40 N. W. 525, is expressly approved and followed. In Félix et 
al. V. Yaksum et al, 77 Wash. 519, 137 Pac. 1037, as in this case, a pat- 
ent was issued to an Indian without restrictions. The court said: 
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"Nor Is It of any determlnative force that the patent contalns no restric- 
tion against aliénation. The law becomes a part of the patent, and no fédéral 
officiai can walve or render inoperative, because of the failure to incorporate 
it, any limitation whlch Congress has imposed upon the tltle." 

[ 5 ] So far as the answer pleads the assignment to the défendant Nel- 
lie N. Coffey of the certificate evidencing the taxes against the lands 
they were not subject to taxes under the act of July 4, 1884. Frazee 
V. Spokane County, supra; 19 Op. Atty. Gen. 161. In her answer this 
défendant said: 

"9. That said purchase of sald lot numbered four (4) by said Anna S. Joyce 
from said admlnistrator of said estate of said. John Wakemup, Sr., and said 
sale and conveyance by sald Elizabeth Otter and George Otter, her husband, 
unto the said Anna S. Joyce, and also sald purchase by said défendant Nellie 
N. Joyce, now Cîoffey, from said Anna S. Joyce, were each and ail made wlth- 
out any knowledge whatsoever of any error, overslght, neglect, or mistake 
whatsoever on the part of the com'plainant, Its executive offlcers, agents, or 
any person or persons acting in its behalf, or otherwise ; that ail of the acts of 
the said Anna S. Joyce and the défendant Nellie N. Joyce, now Coffey, were 
made and done in rellanee upon sald patent as having eonveyed sald title 
without qualifications or limitations of any sort, and each and ail of the acts 
of sald Anna S. Joyce and Nellie N. Joyce, now Coffey, were made and done in 
good faith." 

It will be observed that the authorities hold that the défendant Mrs. 
Coffey, and her grantors, were charged with notice of the restrictions 
upon aliénation; but, even if she were not, the question next arising 
would be, first, has she pleaded that she was a bona fide purchaser with- 
out notice ; and, second, has she succeeded in makiug proof of such al- 
légation? In speaking of the défense of a bona fide purchase, the Su- 
prême Court in Wright-Blodgett Co. v. United States, 236 U. S. 397, 
403, 35 Sup. Ct. 339, 341 [59 L. Ed. 637], said: 

"But this is an aflirmative défense, whlch the grantee nïust establish In 
order to def eat the government's right to the caneellation of the conveyance 
whlch fraud alone is shown to hâve Induced. The rule as to this défense is 
thus stated in Boone v. Chlles, 10 Pet. 177, 211, 212 [9 L. Ed. 3S8] : 'In setting 
It up by plea or answer, It must state the deed of purchase, the date, parties, 
and contents brlefly ; that the vendor was seised in fee, and in possession; the 
considération must be stated, with a distinct averment that it was bona fide 
and truly pald, independently of the récital in the deed. Notice must be de- 
nled prevlous to, and down to the time of, paylng the money, and the delivery 
of the deed; and if notice is speclally charged, the déniai must be of ail cir- 
cumstances referred to, from whlch notice can be inferred ; and the answer or 
plea show how the grantor acqulred title. » * ♦ The tltle purchased must 
be apparently perfect, good at law, a vested estate in fee simple. ♦ * • It 
must be by a regular conveyance ; for the purchaser of an équitable title holds 
it suB.iect to the equities upon It in the hands of the vendor, and has no better 
standing in a court of equity. * * * Such is the case whlch must be 
stated to glve a défendant the beneflt of an answer or plea of an innocent pur- 
chase without notice; the case stated must be made ont ; évidence will not be 
permitted to be glven of any other matter not set out.' " 

Substantially the same rule was announced by this court in Northern 
Colorado Goal Go. v. United States, 234 Fed. 34, 148 G. G. A. 50. It 
will be observed there is no allégation of the considération paid, or 
when the payment was made, much less that it was bona fide or duly 
paid. There is no allégation that the vendee had no notice that the 
patentée was an Indian and that he had paid no fées to the government 
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on niaking said entry. We conclude that there is no sufficient alléga- 
tion that any of the grantees in thèse deeds were bona fide purchasers.. 

If we tum to the évidence we find that the allégation as made is whol- 
ly unsustained thereby. We therefore hold, first, that the various ven- 
dees of the lands were ail charged with notice of the restrictions ; sec- 
ond, that there is no allégation that any of thèse vendees were bona 
fide purchasers ; and, third, there is no évidence to sustain the claim 
even if it had been alleged. 

It follows that the decree of the District Court is reversed, and the 
cause is remanded, with directions to enter a new decree for the United 
States as prayed. 



UNITED STATES v. CASS. 

(Circuit Court of Appeals, Eighth Circuit. March 7, 1917.) 

No. 4718. 

Appeal from the District Court of the United States for tlie District of 
Minnesota; Page Morris, Judge. 

Suit by tlie United States against Joseph R. Cass. Decree for défendant, 
and comtîlalnant appeals. Reversed and remanded, with directions to rende) 
a decree for complainant. 

Alfred Jaques, U. i^. Atty., of St. Paul, Minn,, and EUjah Barton, Asst. U. 
S. Atty., of Minneapolis, Minn. 
,Tohn Swinland, of Duluth, Minn., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District Judfjc 

SifITH, Circuit Judge. Thls case is whoUy controlled by the opinion this 
day flled in United States of America v. Nellie N. Joyce et al. (,No. 4717) 24f) 
Fed. 610, — C. C. A. — , save that Mr. Joseph R. Cass, who is the défendant 
in this action, testified as follows: "Q. Do you know John Wakemupï A. 
Yes. Q. Was he a Norwegian or a Swede? A. He told me he was a Quarter 
breed. * * ♦ Q. Do you know John Wakemup, Jr.? A. Yes. Q. Do yoii 
know where he lived, or where his father lived? A. They ail llved in the' 
settlement. Q. In what was called Wah Ray? A. Yes. • * * Q. Did yon: 
say the man from whonï you boiight was a quarter-breed? A. Yes. Q. Whal 
did you understand hini to niean by that? A. I don't know. Q. You don't 
know whether he was a half -breed or a three-quarter breed? [A. Yesl or whal 
he was — what was his appearance as to being Ught or dark? A. He was dark. 
of course. * * * Q. What would you say as to whether or not John 
Wakemup, Jr., the man from whom you bought, was an Indian, or had Indian 
blood? The Court: When you said 'quarter-breed' you mfeant Indian? The 
Witness: Yes, sir; as I understood him." 

The decree in this case is reversed, and the cause remanded, with directions- 
to the District Court to enter a decree in favor of the United States as prayed 
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BIRDSALL et al. v. DBLAWABE & H. CO. 

DELA W ARE & H. CO. v. BIRDSALL et al. 

(Circuit Court of Appeals, Thlrd Circuit. Jan. 10, 1917. Rehearing Denled 

Aprll 10, 1917.) 

Nos. 2137, 2141. 

Mines and Minerals <S=»79(3) — Mining Lbases — Constbuction. 

Plalntiffs entered into an agreement with défendant, whereby it agreed 
to mine and prépare for market ail minerai eoal of mercliantable quality 
that could be safely and economically mined and talœn from the de- 
mised premises. The demised premlses at that time had only l)een par- 
tially opened, coal having been taken out of certain seams or veins known 
as "veln No. 2" and the fourteen-foot vein commonly known as "Grassy 
Island vein." The agreement, whlch provided for payment of royalties 
on coal mined, contained a eovenant by défendant to mine from the veins 
known as the "Grassy Island vein" and "No. 2 vein," or to pay thereror 
at the prescribed rate, not less than 20,000 tons per annum, until such 
veins shall be exhausted, , or until such time as, in the opinion of défend- 
ant, it shall hâve paid for such minable coal as Is contained In the veins. 
Subséquent provisions of the lease declared that, if veins underlying the 
Grassy Island veln should prove of such quality and thickness that it 
could be safely and economically mined, défendant should mine such veins 
or pay at the rate aforesald, not less than 20,000 tons of coal per annum. 
Other veins were discovered above the Grassy Island vein, and plaintiffls 
contended that the lessee should mine them at the rate of 20,000 tons per 
annum or pay royalties thereon. Such veins were not specifled in the 
lease contract ; défendants contending that such veins were not discovered 
until after Its exécution. Beld, that the provisions as to minimum royal- 
ties dld not apply to such veins, whether they were discovered before or 
after exécution of the lease, for. If known before, they were omitted from 
its provisions, and, if unknown, the lease showed no intention that the 
minimum royalty provisions should apply to mlning of such veins. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 209.] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by William S. Birdsall and others against the Delaware & 
Hudson Company. There was a judgment for plaintiff, and both plain- 
tiffs and défendants bring error. Writs dismissed, judgment affirmed, 
and case remanded. 

See, also, 216 Fed. 717. 

The f oUowing is the charge of the court below : 

The plalntiffs, William S. Birdsall and others, hâve brought thls suit 
agalnst the défendant, the Delaware & Hudson Company, to recover certain 
rentals or royalties alleged to be due and owlng from the défendant, growing 
out of an agreement or lease for the rental and démise for a term of 99 years 
of the minable and merchantable coal underlying a lot or pièce of land situate 
In the borough of Olyphant, this county, contalnlng about 20 acres. It appears 
that the plaintiff and others for whom this suit was brought, being the owners 
of the minerai coal underlying the land In question, made, executed, and de- 
llvered on the 24th day of October, 1890, a contract or indenture wlth the 
Président, Managers and Company of the Delaware & Hudson Canal Company, 
now the Delaware & Hudson Comp.any, whereby the latter agreed to mine 
and prépare for the market ail the minerai coal of merchantable quality that 

ésaFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe» 
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could be safely and economlcally mined and taken from the premlses In 
question, agreeing to pay as rental for such coal 30 cents per ton for each ton 
of 2,240 pounds of clean and merehantable coal mined and talcen from the 
land larger than pea coal, 15 cents per ton for lilîe coal of the size known as 
pea coal, and 7% cents per ton for conl of the size known as buckwheat; 
nothing to be allowed for waste or coal smaller than buckwheat. 

It furthermore appears tbat, at the tinie or date of this agreement, the de- 
fendant Company was the owner of tbe land adjoining or surroundlng the lot 
or land in question, upon which It was engaged in the mining and préparation 
of coal for the market, and tbat the property forming the subject of this 
agreement was then only partially opened ; coal ha vin g been taken therefrom 
ont of certain seams or veins known as "rein No. 2" and the fourteen-foot 
vein, commonly known as the "Grassy Island veln," and tliat it was the In- 
tent and purpose of the parties to the agreement tbat the coal should be 
mined and taken from this property by the défendant company when it could 
be convenlently reaclied in the opérations and developments carried on on its 
own adioining property, as appears from a clause in the lease whi^-h says : 
"That the coal to be mined and removed as soon as and when it can be reached 
and economlcally and conveniently worked by the lessee In connection with 
the coal being mined from adjoining lands in the same seam or veins, and of 
this the superintendent of the lessee company is to be the sole judge and 
bis décision Is to be final and conclusive." 

While the agreement provides that tbe coal underlying the land in ques- 
tion should ail be mined so far as it could lie economlcally and conveniently 
done in connection witb their mining opérations on their own land, for which 
payment was to be made as alreadv stnted. the agreement furthermore specif- 
ically sets forth and provides for tbe payment of certain minimum royalties to 
he compnted and paid on coal contained in and mined from certain specifled 
portions of the property in question. And It is for the recovery of such. 
minimum royalties as provided for in the contract tbat tbe suit in question 
bas been brought, and tberefore we bave to do only with that particular por- 
tion of the coal contained in tbe property as specifled and the clauses in the 
lease providlng for the payment of such minimum ro.yalties ; and for this 
purpose I will flrst call your attention to the provisions of the lease, which. 
in my opinion, govern in this case. 

Quoting from the lease; "The said lessees further covenant and agrée to 
mine from the lands hereby leased, from the veins known as the 'Çîrassy 
Island vein' and 'No. 2 vein.' or pay for at the rate aforesaid, not less than 
20,000 tons of prepared coal per annuni, until the coal that can be safely and 
economlcally mined from the Grassy Island and No. 2 veins aforesaid bas been 
exhausted, or until such time as in the opinion of said lessees they shall hâve 
paid for as much merehantable and minable coal as is contained in said 
Grassy Island and No. 2 veins in the premises hereby leased." "The pay- 
ments on the minimum annual quantity of 20.000 tons shall begin on the Ist 
day of October, A. D. 1890; that is, the flrst quarter shall begin on that 
date, and the flrst quarterly payment shall be made on or about the 15th day 
of January, A. D. 1891." 

And in the next or following paragraph it Is further provided as follows: 
"And the said lessees further covenant and agrée to and with the said 
lessors that, if the veins underlying the Grassy Island vein shall prove to be 
of such quality and thickness that they can be safely and economlcally mined, 
they wlU mine from such vein or veins, or pay for at the rate aforesaid, not 
less than 20,000 tons of prepared coal per annum, after they hâve commenced 
to mine the same; it being specifically understood and agreed that tbe lessees 
are to make no payments for the coal in the veins underlying the Grassy Island 
vein until they shall hâve actually commenced to mine the same." 

Following further on in this lease is contained as follows: "And it is fur- 
ther agreed by and between the parties hereto that if at any time the said 
lessees shall hâve paid as rent, in addition to ail coal mined by them, for as 
much coal which they hâve not mined as, in the opinion of the engineer of 
the said lessees, shall remain lu the premises unmlned aud subject to bé 
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mined under the provisions of thls agreement, the sald lessees may cease to 
make further payments untll they shall hâve mlned out the Ciuantity for whlch 
they hâve advanced payment, and thereafter the said lessees shall be llable 
to pay rent only for the quantlty of coal remaining, capable of being mlned, 
and only as the same is mlned from tlme to tlme, using due and reasonable 
diligence to mine and remove the same." 

It appears that since the date of the agreement and from the 15th day of 
January, 1891, down to 1902, the défendant paid in quarterly installments, as 
provided by the lease, minimum annual rental for and on account of minable 
coal taken from and contained In the velns known as Grassy Island vein and 
No. 2 vein, the aggregate sum of $69,000, and that after paying thèse rentals 
the Company suspended payment; it being the opinion of thèse in charge of 
its opérations, as contended for by the défendant, that ail the minable coal 
(xmtained in said Grassy Island and No. 2 veins upon the premises of the 
lessors that could be safely and economically rained had been paid for. And 
this brings us to the flrst proposition whlch I shall submit to you for your con- 
sidération. 

Whlle It is not denled that under the terms of the lease the défendant had 
the right to suspend the payment of such minimum royalties when, in the 
opinion of the superintendant, engineer, or those in charge of the company, the 
payments advanced were sufflclent to cover ail of the coal contained in thèse 
velns. however, It is alleged on the part of the plalntiff that the défendant 
fraudulently pretended that it had paid for ail of the coal minable in said 
velns or seams under sald lease, and that, in fact, such coal had not been 
paid for, even to this time. 

I will submit to you, flrst, the détermination of the matter as to whether it 
was really and honestly the opinion of those in charge of the défendant com- 
pany's premises, as you may détermine from ail of the évidence in the case, 
that the coal in thèse two veins had been covered or paid for by the advance- 
ment of the minimum royalties made up to the time when payment was sus- 
pended. or was it a mère pretense on its part, as contended for by the» 
plalntiffs, to escape further advancements and payments. You will remember 
that the contract puts it withln the defendant's power or opinion to suspend 
Iiayments. It goes without saying, of course, that such opinion must be an 
honest opinion b«fore the suspension of the advancements or the further 
payment of the minimum royalties provided could be excused. Now, gentle- 
men, if ail the évidence in the case, or what has been made to appear hère, 
convinces you that it was at the time the honest opinion in good faith of those 
la charge of the defendant's opérations that the coal in thèse two veins had 
been covered and paid for in the royalties advanced, there eau be no recovery 
liere of minimum royalties by reason of or on account of the same, although 
it may now appear that the parties, having formed such an opinion at the 
tlme, were really in error. Such recovery. If plaintifts are entltled to any 
more money as royalties for coal from thèse velns, would hâve to be enforced 
under the gênerai provisions of this lease and in some other way. 

If, upon the other hand, you are satisfied that the suspension of the pay- 
ment of royalties was fraudulent, and not In good faith, not honestly be- 
?lieving that the coal in thèse two veins had been fuUy paid for, you will then 
iproeeed to détermine whether there was more coal in thèse two veins, the 
•Grassy Island and No. 2 velns, that could be convenlently and economically 
imined than has been paid for by the advancement of the minimum royalties of 
$69,000. 

On the part of the plalntiffs you hâve the statements of the défendant Com- 
pany showing the amount of coal taken from thèse velns and the value In 
royalties as provided by this agreement. 

Ira E. Hartwell, called on the part of the défendant, testified that, taking 
Into account the coal recovered from thèse two velns, together wlth such as is 
remaining and minable from observations and estimâtes made by hlm, he 
has glven it to you as his conclusion and opinion that the royalty value of 
ail the coal in the two velns minable at the time of the lease amounted to 
^67,548.88. He further says that, in his opinion as a mining engineer, he be- 
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lleves that $69,000 advanced In minimum royalties more than paid for ail the 
coal In thèse two veins at the tlme of the agreement. 

A. G. Bennett was also called on behalf of the défendant company, and 
testifled that, in hls opinion as a mining engineer, and from observations made 
on the premises, taking int(5 account the coal returned by the company, as 
■well as that remaining in place, the royalty value of ail the coal that was in 
thèse veins at the time of the lease amotmted to $64,802,21. 

On the part of the plalntiff, Mr. Rittenhoiise vyas cnlled, who testifled that 
he made numerous observations, and that by calculating the coal in place in 
1891. and making due allowanees for the coal covered by the royalties of 
$69,000 paid, there stlll remnins due in royalties, as provided by the con- 
tra et, for coal minable and unaccounted for the sum of $10,565. 

John 1. Riegel, who was nlso called by the plalntiff, has also testifled that, 
from observations and calcnlations made by him, after deducting the amoimt 
of minimum royalties pakl, there was due and remaining as such royalties 
in 1902 for minable coal in thèse two veins the sum of $i:>.410. 

Now. gentlemen, it will be for you to détermine which of thèse parties you 
will believp. and. by putting ît in this way, I would not hâve you to infer that 
I impute willful or intentional mîsstatement of the tacts as thèse expert wit- 
ncsses hâve presented them to you. They ail may be, and no doubt are, sin- 
cerply convinced of the honesty and force of the facfs as they hâve presented 
them to you. It is a question for you to détermine which of them can be 
most relied upon. How hâve they impressed you from the manner or the 
means eraployed to arrive at the conclusion reached by them? Thèse are mat- 
ters to bo weighed and considered by you in arriving at a conclusion in solv- 
ing this différence of opinion laid before you. If you conclude to accept the 
statement of the defendant's witnesses. or taking into account ail that has 
heen made to appear in the case, that the $69.000 advance royalties cover ail 
the minable coal In thèse two veins, you need not carry your investigation any 
further. and find for the défendant. If, however, you flnd in favor of the 
plaintiffs, and bclieve that ail of the coal minable from thèse two veins has 
not been riaid for, you will détermine the amount of such royalty not covered 
when the payment was siispended in 1902. allowing interest on the différent 
quarterly payments of .$1,500 whenever they were due from tliat day down 
to the présent time: ail. of course, resting upon the assumption that you 
flnd the défendant has not exercised hls opinion in suspending payments in 
good faith, as I hâve already instructed you. 

Now, comlng to the next and last proposition requiring attention, per- 
talning to the mining of the coal upon thèse premises under or beneath the 
Grassy Island vein. as provided for in the clause of the agreement which I 
bave already recited. While there is some évidence hère in thèse maps 
ofCered suggesting that mining was begun in thèse veins and upon the prem- 
ises on or about the bringing of this suit, nevertheless there is no évidence 
hère to sustain a verdict that there were any payments due imder the 
agreement for minimum royalties on account of such mining under the terms 
of the contract at the time of suit, .and therefore I will instruct you not to 
make allowanees for installments of minimum royalties on account of mining 
in veins under the Grassy Island vein. 

S. B., C. B. & J. H. Priée, of Scranton, Pa., for plaintiffs. 
Welles & Torrey, of Scranton, Pa., for défendant. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In this case William S. Birdsall 
and fithers, citizens of Pennsylvania and Connecticut, and lessors, sued 
the Delaware & Hudson Company, a corporate citizen of New York, 
and lessee, to recover coal royalties alleged to hâve accrued on an 
anthracite coal mining lease. On trial, the jury found for the plain- 
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tiffs, and on entry of judgment both plaintiffs and défendant sued eut 
writs of error. We dispose of both wrjts in the présent opinion. 

Tlie pertinent provisions of the lease and the gênerai nature of the 
controversy are set forth in the charge of the court, noted above. 
From such charge it will be seen the lease covenanted for payment of 
minimum royalties on three différent coal seams, viz., vein No. 2, the 
Grassy Island vein, and the veins under the latter. On vein No. 2 
and Grassy Island the lessee was to pay a stipulated royalty on a 
minimum of 20,000 tons a year until the coal was exhausted, or until, 
in defendant's opinion, it had paid for ail merchantable coal in such 
veins. There M^as also a covenant that, if the coal in the veins under- 
lying Grassy Island proved workable, a minimum royalty of 20,000 
tons should be paid after the mining of such underlying veins was 
begun, and after payments of the minimum royalty on No. 2 and 
Grassy Island veins had ceased. The royalties payable on ail thèse 
three veins were recovered in the verdict, and the correctness of 
the judgment entered thereon is not hère questioned by either party. 

The question raised by the plaintiff's writ concerns its alleged right 
to recover an additional minimum royalty of 20,000 tons per year 
upon three other veins of coal, * viz., the Four-Foot, the Diamond, 
and the Rock vein, ail of which lie below the Four-Foot and above the 
Grassy Island veins. Thèse veins are not specifically mentioned in 
the lease. It is contended by plaintiff that they were not known when 
the lease was made, while défendant claims they were known. Be 
that fact as it may, the question before us is whether the lease con- 
tains any language which binds the lessee to pay this additional mini- 
mum royalty of 20,000 tons per year upon the Four-Foot, the Diamond, 
and the Rock veins. 

Turning to the lease, we find it is for ail the coal underlying the 
tract, so that we may assume, as indeed is conceded, that the lease 
covers aJl veins, whether then known or unknown, and therefore thèse 
three veins in question. But, when it cornes to provisions for mini- 
mum royalties, we find that only certain veins are mentioned and ex- 
pressly subjected to minimum requirements, viz., vein No. 2 and the 
Grassy Island absolutely, and the veins underlying Grassy Island only 
conditionally, and not concurrently with the payment of the minimum 
royalty on No. 2 and Grassy Island. Apart from thèse three veins, 
viz.. No. 2, Grassy Island, and the veins underlying the latter, we find 
in the lease no language which expressly évidences a purpose to 
place the obligation of the minimum royalty on any other veins ; nor 
do we find any implication which, from the language used, constrains 
us to impute any such purpose on the part of the contracting parties. 
If, as contended by plaintiff, the Four-Foot, the Diamond, and Rock 
vein were not known, it is évident that the parties had not in view an 
annual minimum royalty of 20,000 tons on unknown veins, which are 
only subject to the lease by virtue of the gênerai provisions which 
covered ail coal under the tract. On the other hand, if, as contended 
by défendants, thèse veins were known when the lease was made, the 
express mention and explicit covenant of a minimum royalty on No. 
2, Grassy Island, and the veins below the latter, was a virtual exclu- 
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sion of ail the other veins from minimum royalty requirements. The 
lease itself, its provisions and gênerai intent, would seem reasonably 
clear, and it is only by giving a very particular construction to some 
gênerai terms that the construction contehded for by the plaintiff 
would seem possible. 

But such construction does not appeal to us, for it would give, by 
implication from such gênerai words and terms, the précise effect 
given to spécifie expressions by the spécifie words and terms else- 
where in the lease. To do this is for a court to create a broad, im- 
aginary contract, when the parties hâve made a restricted, spécifie one. 
When thèse parties wished to impose a minimum annual royalty, they 
icnew how to sélect the veins and to apply their covenants to them. 
Having done so, and themselves expressly defined and specifically 
stated to what veins the minimum should apply, a court has no grounds 
for saying they meant to contract for some other veins which they did 
not mention, and did not évidence any spécifie intent to subject to a 
minimum royalty. And such a construction would be at variance with 
the gênerai spirit of the lease. For by it, as we hâve seen, even ail of 
the three designated veins were not treated alike. Vein No. 2 and 
Grassy Island are included in one and subject to a joint minimum. 
The veins underlying the latter are subjected to a minimum only on 
certain conditions, and even that minimum requirement does not be- 
gin until No. 2 and Grassy Island bave ceased paying their minimum. 
Indeed, the uncertainty to which plaintifï's construction would lead 
is shown by the question, Which of thèse dififerent sorts of minimum 
shall we apply to thèse other veins, Four-Foot, Diamond, and Rock 
vein ? 

We are of opinion the court below committed no error in confining 
the contract for minimum royalties in this lease to what the parties 
expressly stipulated. To hâve gone further would hâve been error. 

Turning to the defendant's writ, we may say that on the argument 
it developed that such writ was sued out in order to compel the plain- 
tiffs to join with them on the record ail other parties in interest, so 
that défendant might be released, on payment of royalties embraced 
in the verdict, from further liability therefor. 

Counsel for plaintiflf having stated that they represented each and 
every one of the présent owners of the royalties under the lease, and 
that they would place of record proper releases from them before the 
judgment was paid, and this court being satisfied that défendant can 
be properly protected by the court below in that regard, we are satis- 
fied that the défendant can, by a proper procédure in the court below, 
be given ail the protection it seeks by this writ or a reversai upon it. 

We will therefore dismiss both writs of error, afiirm the judgment 
below, and remand the case for further proceedings. 
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AMERICAN NAT. BANK v. BANK OF BANDON. • 

(Circuit Court of Appeals, Nintli Circuit March 19, 1917.) 

No. 2765. 

BjlNKS and Bankinq <g=>175(3)— Collections— Action roB Négligence — Evi- 
dence— Loss. 

In an action by a bank to whom! a draft was payable against Its cor- 
respondent bank to whom it indorsed tlie draft for collection to recover 
damages for the latter's négligence in notifylng the payée bank that the 
draft liad been accepted by the drawee, whien in fact aceeptance had been 
refused, and in failing to protest the draft and to notify the payée bank 
for ten days thereafter, during which time a cargo of lumber whlch the 
payée might bave attached was shipped by the drawer. évidence that tlie 
drawer was insolvent at the time and largely indebted to the drawee, 
and that If the lumber had been attached the drawee could hâve flled a 
pétition in bankruptey agalnst the drawer as was done withln a short 
time, is not admissible to show that the payée bank lost nothiug because 
of its correspondent's négligence, since it cannot be assumed that the 
drawer, though insolvent, could not hâve secured the m'oney to meet the 
draft in some way. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 640- 
646..I 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by Bank of Bandon against the American National Bank. 
Judgment for the plaintifï, and défendant brings error. Affirmed. 

The Bank of Bandon, an Oregon bank, brought action àgainst the American 
National Bank in San Francisco to recover $5,887.78 and interest arislng out 
of failure of the American Bank to notify the Bandon Bank promptly of the 
refusai of the drawee of a draft that the draft was dishonored. After trial by 
jury, verdict and judgment weut for the Bandon Bank, and the American 
Bank brought the case to this court. 

It appeared that before December 15, 191.3, the American National Bank was 
the correspondent of the Bank of Bandon; that the Alfre<l Johnson Lumber 
Comljany, a customer of the Bandon Bank, was then engaged in shipping lum- 
ber between Bandon, Or., and San Francisco, Cal. ; that on divers occasions 
before December 15, 1913, the lumber company referred to had dravsm its 
draft In favor of the Bandon Bank on the Robert Dollar Company, a San Fran- 
cisco corporation, against cargoes of lumber shipped from Bandon to San 
Francisco. The custom was for the Bandon Bank to forward such drafts to 
the American National Bank for collection, and, upon receipt from the .Vmerl- 
can Bank of the, notice of aceeptance of the drafts sent by the Bandon Bank, 
the Bandon Bank would pay out money thereon to the Johnson Lumber Com- 
pany, and there was an understanding between the two banks to the efCect 
that, if any draft forwarded by the Bandon Bank to the défendant for collec- 
tion should be dishonored or refused payment in excess of $500, the San Fran- 
cisco bank should imm'edlately notify the Bandon Bank by telegraph. On De- 
cember lôth, the Johnson Luml)er Company made its draft upon the Robert 
i:)o!lar Company of San Francisco for $6,000 at 60 days sight payable to the 
order of the Baak of Bandon, and on December 15, 1913, the lumber company 
delivered the draft to the Bandon Bank, and the Bandon Bank indorsed on the 
back of the draft as follows: "Pay to the order of the American National 
Bauk, San Francisco, Cal. Ail prior Indorsem'ents guaranteed. Bank of Ban- 
don, Bandon, Or. F. J. Fahy, Oashier." In accordance with the custom estab- 
lishfid between the two banks, the Bandon Bank forwarded the draft to the 

Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digest» S: ladexea 
•Rehearing denled May 14, 1917. 
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San Francisco bank, and on Deeember 19, 1913, the San Francisco bank notl- 
fied the Bandon Bank of the acceptance of the draft by the drawee, the Robert 
Dollar Company. In fact, however, the draft was not accepted, for on I>ecem- 
ber 19th the draft was refused by the Robert Dollar Company; but the défend- 
ant bank did not notify the Bandon Bank of refusai of acceptance until De- 
eember 29, 1913. 

It appeared that the défendant bank did not cause the draft to be protested 
untll Deeember 30th, and did not send any notice of protest or dishonor of the 
draft to the lumber company, the drawer, until notice of protest and dishonor 
was malled to the lumber comïtany in Bandon, Or., on Deeember 30, 1913, the 
notice being received at Bandon, January 3, 1914; that the Bandon Bank pald 
ont to the lumber company $5,887.78 for Its pay roll for labor employed to pro- 
duce a certain cargo ol' lumber of the value of $12,000, and that before Deeem- 
ber 29, 1913, and after the 19th of Deeember, 1913, the cargo of lumber was 
shipped at Bandon to San Francisco; that, if the Bandon Bank had known that 
the draft had not been accepted, It could and would bave brought suit agaiust 
the lumber company for $5,887.78, and could and would bave attached the 
cargo of lumber, but that, by reason of the advlce of acceptance and for no 
other reason, the Bandon Bank falled to bring suit agalnst the Johnson Lumber 
Company to reeover, and did not attach the cargo of lumber. Shortly after 
Deeember 29, 1913, the lumber company became insolvent. Before the receipt 
of notice of dishonor, the Bandon Bank had pald out the fuU amount involved 
in this controversy. 

It appeared, also, that the cargo of lunïber shipped to San Francisco about 
Deeember 29th was there sold by the Robert Dollar Company for about $12,000, 
which sum was applied by the Dollar Company on an Indebtedness of over 
$100,000 due by the lumber company to the Dollar Company. When the draft 
was refused by the Robert Dollar Company and the American Bank notlfied 
the Bank of Bandon by telegrniu that the draft was not accepted, it advised 
the Bandon Bank that it would return the paper without protest. The Bandon 
Bank on Deeemher 29th, by telegram, declliied to accept the return of the draft, 
saying it had pald out on notice of acceptance of the 19th, and notice of dis- 
honor came too late to enable it to protect itself. The next day, Deeember 
SOth, the attorney for the Bandon Bank telegraphed to the American Bank that 
the Bandon Bank had no lien on any shipment and asked for advlce. On De- 
eember 30th protest for nonaceeptance was formally raade in San Francisco. 
ïhere Is évidence to show that the Bandon Bank had no knowledge of the 
heavy debt due by the lumber company to the Dollar Company. 

Edgar C. Chapman and William P. Hubbard, both of San Fran- 
cisco, Cal., for plaintiff in error. 

Mastick & Partridge and John S. Partridge, ail of San Francisco, 
Cal., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). It goes 
without saying it that the American Bank in San Francisco was nég- 
ligent in notifying the Bandon Bank on Deeember 19th that the Rob- 
ert Dollar Company, drawee of the draft, had accepted it, when the 
fact was that that company had on that same day refused to accept 
it, and in failing until Deeember 29th to notify the Bandon Bank of 
the refusai of acceptance by the drawee. The président of the Ban- 
don Bank testified positively that when the draft was drawn he be- 
lieved the lumber company solvent, and that if he had known of the 
dishonor of the draft upon the drawee company he could and would 
hâve attached the cargo of lumber which was afterwards, about De- 
eember 24th, shipped to San Francisco. With this évidence in sup- 
port of the allégations of the complaint, évidence by the American 
240 F.— 40 
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Bank to show that as a fact the lumber company was heavily in debt 
to the drawee Dollar Company between December 15th and 29th could 
not take away liabilify of the American Bank for its double careless- 
ness ; nor could any statement made on the trial by the ofïicers of the 
Dollar Company as to what course that company would hâve taken if 
the American Bank had correctly notified the Bandon Bank and if 
perchance the cargo of lumber lieretofore referred to had been at- 
tached or was about to be attached by the Bandon Bank. The matei ial 
question is : What was the effect of the négligence of the American 
Bank upon the rights of the parties to the présent action ? The Amer- 
ican Bank contends that upon proof that upon January 14, 1914, the 
lumber company made a composition agreement for the benefit of its 
creditors, it was error in the District Court to reject évidence to show 
that on December 19th and until December 29th the lumber company 
was in fact insolvent, in that it then had no assets which the Bandon 
Bank could hâve seized and retained by attachment to satisfy its claim, 
and that therefore the Bank of Bandon would at that time hâve been 
in no better position to protect itself than it was after December 29th, 
and as a conséquence that the négligence of the American Bank was 
not the direct and proximate cause of any loss sustained by the Ban- 
don Bank. We cannot sustain this reasoning. 

It may be that, if the Bank of Bandon had attached the lumber be- 
fore it was shipped to San Francisco, the Dollar Company would hâve 
forced the lumber company into bankruptcy, and it may be that, if 
it had done so, any advantage accruing to the Bandon Bank by rea- 
son of such attachment would hâve been lost. But the law of mer- 
cantile transactions will not permit such an hypothesis to be construct- 
ed by the drawee of the draft for the purpose of relieving the collect- 
ing bank of performing its légal duty of présentation and protest as 
required by thç statutes of the state in which the draft is to be paid. 
Sections 3155, 3224-3228, of the Civil Code of California. The spé- 
cifie facts hère are that when the lumber company drew the draft, and 
the Bandon Bank put the amount of it, less a small sum, to the crédit 
of the lumber company, the lumber company was carrying on its busi- 
ness and was in the good crédit which it had theretof ore enjoyed with 
the Bandon Bank, which was advised of présentation and acceptance 
and never knew at any time prior to December 29th that the drawee 
had in fact refused to accept the draft. The situation therefore was 
not one where the collecting agent was négligent merely in not duly 
presenting and then notifying the forwarding bank. The American 
Bank did duly présent the draft and did promptly notify the Bandon 
Bank ; but, as the notification sent was that the Dollar Company had 
accepted the draft, the Bandon Bank in its usual course was fuUy jus- 
tifiée! in acting in accord with the advice of acceptance and paying out 
the amount of the draft upon the checks of the lumber company. Not 
only nondirection, but also misdirection, is attributable to the American 
Bank. The lumber company was a going business concern before the 
notice of dishonor was sent, and évidence that it was in fact without suf- 
ficient assets to pay its debts or even insolvent was no excuse for the 
neglect of the American Bank. This is so because the efïect of the 
mistake and négligence of the American Bank was to mislead the 
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Bandon Bank and to deprive it of right of opportunity to seek prompt 
recourse against the lumber company, whereby it might hâve obtained 
payment or security from the lumber company before the date when 
it was forced into involuntary bankruptcy. Chitty on Bills (12th Ed.) 
*449, lays down the rule as f ollows : 

"The death, known bankruptcy, or known Insolvency of the drawee or ac- 
cepter, or maker of a note, or an offer of composition by the accepter not ac- 
ceded to with a déclaration, In the présence of the drawer and holder, that 
he (the accepter) had not and should not provide for the blU, or hls belng In 
prison, or the notoiious stopplng payment of a banker, constltute no excuses, 
either at law or In equity, or in bankruptcy, for the neglect to give due notice 
of nonacceptance or non payment; because many means may remain of obtain- 
ing payment by the assistance of friends or otherwise, of whlch it is reason- 
able that the drawer and indorsers should hâve the opportunity of availlug 
themselves, and it is not compétent to the holders to ^ow that the delay in 
giving notice bas not In fa et been prejudicial." 

In Granité Bank v. Ayers, 16 Pick. (Mass.) 392, 28 Am. Dec. 253, 
where misinformation was given to a notary as to the résidence and 
financial standing of the makers of a note, it was held to be no excuse 
for want of presentment and demand that the promisors had failed 
in business. 

In Citizens' National Bank v. Third National Bank, 19 Ind. App. 
69, 49 N. E. 171, the Appellate Court of Indiana considered the ques- 
tion whether mère insolvency of the drawer of a draft is a sufficient 
answer to show that the indorsee of such drawer would not be dam- 
aged by the négligence of its collecting agent in not duly presenting 
and giving notice. The court held that although the drawer by rea- 
son of want of funds and want of right to draw remains liable on in- 
dorsement without presentment, demand, or notice, and the indorsee's 
right of recourse still exists, there was still a liability of the négligent 
collection agent, because by neglecting to présent for acceptance and giv- 
ing notice, the collecting agent has deprived the indorsee of the- prompt 
notice which would or might hâve enabled him to hâve prompt recourse 
on the indorser, thus giving him an opportunity or chance to hâve ob- 
tained payment or security from his immédiate indorser before such 
indorser's failure, assignment, or bankruptcy. The court said: 

"The law does net permit the collecting agent to décide lu advance that, 
because the drawer may hâve In fact been iiisolvent, therefore the indorsee, 
from pursult of his rights of recourse, wonid not hâve availed. If the collect- 
ing agent fails to give his principal and indorsee the benefit of such ehoice, he 
is liable." 

To like gênerai effect may be cited Hawley Dodd & Co. v. Jette & 
Clark, 10 Or. 31, 45 Am. Rep. 129; Grimes v. Tait, 21 Okl. 361, 99 
Pac. 810; Welch v. Taylor Mfg. Co., 82 111. 579; Smith v. Miller, 52 
N. Y. 545. 

Thèse views sufficiently cover the points involved in the errors as- 
signed. 

We find no prejudicial error, and the judgment is affirmed. 
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WARNER et al. V. POWELSON et aL 
(Circuit Court of Appeals, Second Circuit February 20, 1917.) 

No. 147. 

1. Pledges <s=>56(5) — Sales op Collatéral — Inadequacy of Pbice. 

Where a note of tlae face value of nearly $17,000 was sold by the pledgee 
for $10,000, the Inadequacy of priée Is not so great as to justify settlng 
aside the sale, if it was fairly conducted. 

2. Pledges ®=>36 — Sale of Collatéral — Good FArrn of Pledgee. 

A créditer of a corporation, holding a note for nearly $17,000 as col- 
latéral, offered the note for sale at auction. Others interested in the cor- 
poration directed a bank to bld on the note for them up to 99 per cent, of 
its face value, with Interest. Représentatives of the bank, who attended 
the sale to bid for the note and other collatéral offered for sale, were 
prevented from bidding on the note because the creditor insisted that the 
auctioneer enforce the rule requiring a deposit from unknown persons. 
Such représentatives of the bank vcere unknown to the auctioneer, but 
tliey eould in a short time hâve established their identity, and deposits 
from banks In good standing were not required ; but the creditor in- 
sisted that the sale be not postponed, and so the représentatives were 
given no opportunlty to bld on the note, whlch was bought in by the 
creditor for $10,000. Held that, as a pledgee must sell collatéral fairly, 
and a sacrifice is a fraud upon the pledgor, the créditer is under such 
cireumstances liable to the corporation for the sacrifice of the note. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 92-94.1 

3. Pledges ©=36 — Collatéral — Sale of. 

Where the conduct of the pledgee lu conductlng a sale prevented an- 
other, whose représentatives were présent and were authorized to bid 
up to 99 per cent, of a note's face value, from bidding, and the note, whlch 
was bought in by the pledgee, was sold for only sllghtly more than half 
of its face value, the pledgee is, it not appearing whcther he had disposed 
of the note, or nt what priée, liable for the différence between the priée 
obtained and that whlch mlght hâve been obtained. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. i§ 92-94.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by Robert L. Warner, Randolph F. Tucker, and Thomas B. 
Sweeny, individually and as copartners doing business under the firm 
name of Warner, Tucker & Co., against Wilfred V. N. Powelson and 
another. From a decree for défendants, complainants appeal. Re- 
versed, with directions to enter decree against the named défendant. 

Root, Clark, Buckner & Howland, of New York City (Grenville 
Clark, Emory R. Buckner, and Robert P. Patterson, ail of New York 
City, of counsel), for appellants. 

Simpson, Thacher & Bartlett, of New York City (Graham Sumner, 
of New York City, of counsel), for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a suit in equity arising out of the 
following facts: 
There were two companies interested in certain properties in the 

^=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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State of Tennessee, viz., the Tennessee Eastern Electric Company, the 
principal company, and the Tennessee Natural Development Company, 
Incorporated, the construction company. The défendant Powelson 
was the président and a director of the Development Company, which 
was indebted to him in the sum of $45,184.72, for which it delivered 
to him its collatéral note, secured by the first mortgage bonds of the 
Electric Company, from which the coupons had been eut for 18 months 
in advance, for $20,000; the same bonds, but with coupons uncut, for 
$30,000; the Electric Company's note for $16,896.77, due July 15, 
1914, secured by $33,000 of the Electric Company's bonds, being also 
security for other obligations of the Electric Company to the Develop- 
ment Company, amounting to $15,000. The collatéral note was in the 
usual form, giving Powelson the right in case of default to sell the col- 
latéral at public or private sale and to become himself the purchaser, 
subject to the following limitation: 

"ïhe holder hereof agrées that iione of the collatéral accompanying this 
note will be sold witbout giving Warner, Tucker & Co., of Boston, Mass., an 
opijortunity to bld on same." 

It also appeared that the Development Company was owned, one-half 
by Powelson and one-half by the firm of Warner, Tucker & Co., of 
Boston. Payment of the Development Company's note having been re- 
fused, Powelson gave notice to Warner, Tucker & Co. that he would 
sell the collatéral on February 11, 1914, at the auction rooms of Adrian 
H. Muller & Son, New York City. A member of the firm of Warner, 
Tucker & Co. came on to New York to see Powelson, with a view to 
settling the matter, and the sale was adjourned to February 18th. 
Warner, Tucker & Co. sent a Jetter to Redmond & Co., well-known 
tankers of New York City, asking them to attend the sale and bid up 
to 68 for the $20,000 lot of bonds, 78 and interest for the $30,000 lot, 
and up to 99 and interest for the note. In accordance with thèse in- 
structions Redmond & Co. sent two clerks, who were not personally 
known to the auctioneer, to attend the sale and bid, without giving them 
any funds to make a deposit, as this was never required by the auction- 
eer of them or of any other bankers of New York City in good stand- 
ing. 

The $20,000 lot of bonds was first put up, one of Redmond & Co.'s 
clerks bidding 50, and on up to 69, at which price they were knocked 
down to Powelson. There were no other bidders. Upon the $30,000 
lot of bonds the bidding began at 55, and ran up between Redmond & 
Co.'s clerk and Powelson to 77 , at which price they were knocked down 
to Redmond & Co.'s clerk. He gave the auctioneer the name of Warn- 
er, Tucker & Co. as purchasers. Not knowing this firm, the auctioneer 
referred the same to Powelson, who said they were not acceptable. 
Thereupon the clerk gave them the name of Redmond & Co., with 
which the auctioneer was quite satisfied, but after conférence with Pow- 
elson asked whether the bidders had any money to make a deposit. 
They replied that they had not and that none was ever required of Red- 
mond & Co. They were then asked for their credentials, and showed 
the auctioneer's clerk the heading of the letter of Warner, Tucker & 
Co. to Redmond & Co., but refused to allow the body of thè letter to 
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be read, because it contained the bidding instructions. Powelson, be- 
ing informed by the auctioneer that their rule was to require a deposit 
f rom persons unkiîown to them, told him to carry out the rule. There- 
upon the bonds were immediately put up again, and were knocked down 
to Powelson for 70; the auctioneer refusing to accept any bid from 
Redmond & Co.'s clerks. VVhile the clerks were trying to communicate 
with Redmond & Co. with a view to satisfying the auctioneer, the note 
for $16,896.77 was put up, and Powelson bid $10,000, as he testified, 
to start the bidding. There being no other bid, it was knocked down to 
him. Redmond & Co.'s clerks thought that he had bid par. The col- 
latéral sold as aforesaid paid the Development Company's note in full 
and left a balance, for which Powelson accounted, of $1,449.49. 

Warner, Tucker & Co. subsequently demanded that Powelson recog- 
nize their bid for the $30,000 of bonds at 77 , and he did so, from which 
it resulted that the Development Company recovered $2,100 more than. 
his bid. When they afterwards learned that he had bought the note 
for $10,000, and not for its face, they demanded that he account to 
the Development Company for $7,091, the sum they were authorized 
to pay over his bid, which he declined to do. The Development Com- 
pany having refused to bring any suit against Powelson, Warner, Tuck- 
er & Co., whose partners are citizens of Massachusetts, as stockhold- 
ers, brought this suit in the right of the company, making it and Pow- 
elson défendants, both citizens of New York. The relief prayed for is 
that the sale of the Electric Company's note may be declared invalid, 
that Powelson may be treated as still pledgee, and required to account 
to the Development Company for what he bas received, or may receive, 
in excess of $10,000, the sum bid by him. 

The trial judge dismissed the bill for want of equity without writing 
any opinion. We do not know whether he dismissed it on the ground 
that there was no jurisdiction in equity on any of the facts, or, if not, 
on which of the facts testified to he relied. Therefore we must ex- 
amine the matter de novo. 

[1,2] Assuming that the note was worth par, the price paid was not 
so inadéquate as to justify setting aside the sale, if it were fairly con- 
ducted; but a pledgee is bound to sell collatéral fairly and to get for 
the pledgor as much for it as possible. To sacrifice the collatéral is a 
fraud upon the pledgor. We think it quite obvions that Powelson 
knew that Redmond & Co. were entirely responsible for the bid made 
by the clerks as their représentatives on the $30,000 of bonds, or any 
bid that they might make on the note. The only objection raised was as 
to whether they really did represent Redmond & Co. There was, in. 
our opinion, not the least ground for thinking that they were mère 
pretenders. As the banking house was within a short distance from the 
auctioneer's and readily communicated with, there was no reason why 
Powelson should not hâve suspended the sale until the clerks had an 
opportunity of proving their authority to act for Redmond & Co. 
' There was no other bidder for the securities, and a short delay would 
hâve made no différence whatever. We think it was unfair for the 
pledgee to suppress the only compétition in such a summary way. He 
cannot transf er the responsibiHty for what was done to the auctioneers,. 



WHITNEY-CENTEAL T. A 8. BANS V. GENERAL FIEE E. CO. 631 

or to their rules, because they were his agents, and entirely subject to 
his orders. 

[3] The bill prayed for gênerai relief, which entitles the coniplain- 
ant to any relief consistent with its allégations. The record does not 
show whether Powelson still holds, or bas disposed of , the note in ques- 
tion. If he has disposed of it, no one knows at what priée, and a mon- 
ey judgment could not be entered. We think the company is entitled, 
under the prayer for gênerai relief, to the différence between Powelson's 
bid of $10,000 and the amount Redmond & Co. were authorized and 
ready to bid, viz., 99 per cent, of the face of the note, with interest from 
July 15, 1914. 

The decree is reversed, and the court below directed to enter a decree 
that the défendant Powelson, within a time to be fixed by.it, surrender 
to die Development Company the Electric Company's note for $16,- 
896.77 and the collatéral thereto, upon receiving from or on account of 
the said company 99 per cent, of the note, with interest from July 15, 
1914, and in default thereof that he pay to the said company the sum 
of $7,091, with interest from February 18, 1914, and that he pay to the 
complainants their costs in either case. 



WHITNEY-OENTEAL TRUST & SAVINGS BANK v. GENERAL FIRE 
BXTINGUISHER CO. et al.* 

(Circuit Court of Appeals, Flfth Circuit. Marcl» 9, 1917.) 

No. 2906. 

1. MOETGAQES <S=3l51(3) PïtIORITIES STATUTES. 

CIv. Code La. art. 2775, déclares that no agreement or undertaklng for 
work exceeding $500, whlch has not been reduced to writing and regls- 
tered with the reoorder of mortgages, shall enjoy a lien. Article 3272 
déclares that contractors, workmen, materialmen, architecte, nndertakers, 
bricklayers, and others fumishi^g materials for the construction or 
repair of buildings, préserve their privilèges only in so far as they hâve 
recorded, with the recorder of mortgages in the parish where the proper- 
ty is situated, the act containing the bargalns they hâve made or a de- 
tailed statement of the amount due. Respondent furnished to a sugar 
company materials for its sugar house, undcr a contract entered Into by 
the sugar company's acceptance of two vyritten proposais of respondent, 
each of which, and the acceptance thereof, bore the date September 4th. 
The flrst of thèse proposais was a quotation of the priées of the various 
materials, and the second contained a provision allowing the sugar com- 
pany to return designated appliances. The flrst proposai was filed for 
record on September llth. The other proposai was never filed with the 
recorder of mortgages or recorded, though in November there was filed a 
Ust of invoices of materials sold and an affldavit of the correctness of the 
list. The price of the materials exceeded $500, and respondent asserted 
that its privilège as furnisher of materials was supeiior to that of an 
existing mortgage creditor, and that It had a vendor's privilège on mov- 
ables sold, but not incorporated by the sugar company in Its building. 
Held, that article 2775 applied, and respondent having failed to properly 
record the agreement or undertaklng, though It must bave known the 
materials would exceed $500, its privilège is not superior to that of au 
existing mortgage creditor. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 332-336.1 

■©soFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 

•Rehearlng dcnled April 28, 1917. 
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2. Mechanics' Liens <S=>127 — Right to — Recoedation. 

In such case, the recordation of only one of the two proposais, both of 
which constltuted the contract, was not a compliance with either section. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dlg. §§ 174- 
176.] 

3. Mechanics' Liens ©=127 — Right to — Recokdation. 

In such case, though the recording of part of the contract he regarded 
as sufficient, the registration was not within the time preserlbed by Olv. 
Code La. art. 3274, declaring that no privilège shall hâve effect against 
third persons unless recorded In the manner required by law in the 
parish where the property to be affected is situated. and that it shall 
confer no préférence on créditer who holds it over others who hâve ac- 
quired a mortgage, unless the act or other évidence of the debt is recorded 
within 7 days from the date of the act or obligations of indebtedness when 
the reglstry is required to be made in the parish where the act is passed. 
or within 15 days if the reglstry is required to be made in any other par- 
ish. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 174- 
176.] 

4. Mechanics' Liens <g=>lS6(l) — Right to — Recoedation. 

lu such case, the recording, after the time preserlbed for the record- 
ing, of the agreement or contract of the description of the property claim- 
ed to be subject to lien or privilège asserted, is not a compliance with the 
provisions of Civ. Code La. art. 3348. that in ail cases of spécial privilèges 
the property subject to such privilèges must also be described. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 213.] 

5. CouETS ©=3347 — Pleading — Amendments. 

Where the évidence showed that an Intervening petitioner was entitled 
to a vendor's lien on certain movables, but the decree according a lien on 
other property was reversed, and that portion giving a lien on movables 
was attacked on the ground that the pétition did not allège facts showing 
the existence of the privilège, petitioner should, under equity rules 19- 
and 20 (198 Fed. xxiil, xxiv, 115 C. C. A. xxlii, xxiv), declaring that the 
court may at any time, in the furtherance of justice, permit any plending 
to be amended, and that a further and better statement of the nature of 
the clalm may in any case be orHered upon such terms as are just, be 
permitted to amend the pétition. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 021.] 

Appeal from tlie District Court of the United States for the East- 
ern District of Louisiana; Eufus E. Poster, Jndge. 

Suit by the Erie City Iron Works against the Cecilia Sugar Com- 
pany, Limited, in which Jules Godchaux was appointed receiver, and 
the General Pire Extinguisher Company intervened. From a decree 
upholding the pétition of the intervener over objection of the Whitney- 
Central Trust & Savings Bank, trustée, the Bank appeals. Reversed 
and remanded. 

Charles F. Borah, of New Orléans, La. (Borah, Himel, Bloch & 
Borah, of New Orléans, La., on the brief), for appellant. 

Henry Mooney, R. E. Milling and Solomon Wolff, ail of New Or- 
léans, La., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

©=3For other cases see pâme toptc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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WALKER, Circuit Judge. This is an appeal from a decree ren- 
•dered in the suit of the Erie City Iron Works against tiie Cecilia Sugar 
Company, Limited, and others, on the intervening pétition of the ap- 
pellee, the General Pire Extinguisher Company, which adjudged that 
that intervening petitioner be recognized as a créditer of the Cecilia 
Sugar Company, Limited, for the sum of $8,610.36, and costs of the 
intervention, together with the privilège df a fumisher of materials, 
superior to that of the mortgage créditer of the Sugar Company, upon 
the latter's sugar house and the land upon which it stood, net exceed- 
ing one acre, and which also adjudged that the intervening petitioner 
be recognized as a créditer of the Sugar Company for the sum of 
$956.70, with a vendor's privilège on certain movables sold by it to the 
Sugar Company and net incorporated by the latter in the sugar house. 
Decrees rendered on other interventions in the same suit were before 
this court in the case of Whitney-Central Trust & Savings Bank v. 
Luck et al, 231 Fed. 431, 145 C. C. A. 425. The opinion in that case 
sets out and applies some of the provisions of the statute law of Louisi- 
ana which are applicable to the facts of the instant case. 

The demand of the General Fire Extinguisher Company was for 
the price of pipe, valves, and fittings supplied by it to the Cecilia Sugar 
Company, Limited, under a contract entered into by the latter Com- 
pany in writing accepting two written proposais made by the former 
Company, each of such proposais and the acceptance thereof bearing 
date September 4, 1912. One of those proposais was a quotation of 
priées of the several items on a long list of described pipe, valves, and 
fittings. The other proposai stated a discount to be allowed from the 
list priées, contained a provision allowing the Sugar Company to re- 
turn designated pipe and fittings, specified requirements to be complied 
with by the Sugar Company, and stated the limit within which the' 
Fire Extinguisher Company was to complète delivery and the terms 
of payment. The first-mentioned proposai, with the acceptance of it, 
was filed for record with the recorder of mortgages of the parish of 
St. Martin, in which the Sugar Company's sugar house was located, 
and was recorded on September 11, 1912. The other proposai was 
never filed with the recorder of mortgages, nor recorded. In Novem- 
ber, 1912, there was filed with the recorder mentioned a list of the 
invoîces of material sold by the Fire Extinguisher Company to the 
Sugar Company, and an affidavit showing the correctness of the list 
just mentioned, and stating: 

"That sald materials were used by sald Cecilia Sugar Company, Limited, In 
the repalr or construction of a sugar mlll and appurtenances located on that 
certain tract of land owned by the Cecilia Sugar Company, Limited, at or 
near Cecilia, La." 

[1] Questions are raised as to the meaning and applicability to 
the facts of this case of the following provisions of the Civil Code of 
Louisiana : 

"Art. 2775. Contracfs Exceeding $500 — Recordation — Privilège. — No agree- 
ment or undertaking for work exceeding five hundred dollars, which has not 
been reduced to writing and registered with the recorder ot mortgagee, shall 
nnjoy the privilège above granted." 
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"Art. 3249. PrMlege» on /»M»ovol>te«.— Credltors who hâve a privilège on 
tamovables, are: 

"1. Yendor. — The vendor on the estate by hlm sold, for the payment of the 
prlce or so mueh of It as Is unpald, whether It was sold on or wlthout a 
crédit. * • * 

"3. Material Men. — Those who hâve suppUed the owner or other person 
employed by the owner, hls agent or subeontractor, wlth materials of any 
klnd for the construction or repair of an édifice or other work, when such 
materials hâve been used In the érection or repalr of such houses or other 
Works. 

"Privilège on Building and Lot. — The above named parties shall hâve a lien 
and privilège upon the building, Improvement or other work erected, and 
upon the lot of ground not exceeding one acre, upon which the building, Im- 
provement or other work shall be erected ; provided, that such lot of ground 
belongs to the persons having such building, improvement or other work 
c>reeted ; and if such building, improvement or other work is caused to be 
iM-ected by a lessee of the lot of ground, in that case the privilège shall exlst 
only agalnst the lease and shall not afCect the owner. * * * " 

"Art. 3272. Contractors, Worktnen and Material Men. — Architeets, under- 
takers, bricklayers, painters, master builders, contractors, subcontractors, 
jonrnpymen, laborers, cartmen, masons and other workmen employed in con- 
strueting, rebuilding or repairing houses, buildings, or making other works; 
those who hâve supplied the owner or other person employed by the owner or 
bis agent or subeontractor wlth materials of any klnd for the constructon or 
repair of hls buildings or other works ; those who bave contracted, in the 
manner provided by the police régulations, to make or put in repalr tho 
levées, bridges, canals and roads of a proprietor, préserve their privilèges, only 
in so far as they bave recorded, with the recorder of mortgages in the parlsh 
where the property is situated, the act containing the bargains they bave made, 
or a detailed statement of the amount due, attested under the oath of the 
party doing or having the work done, or acknowledgment of what Is due to 
tbem by the debtor. 

"The privilèges mentioned in this article are concurrent." 

•'Art. 3274. Where and When Recordation to 6e Maâ>e. — No privilège shall 
hâve effect against third persons, unless recorded In the manner required by 
law in the parlsh where the property to be affected is situated. It shall con- 
ferno préférence on the créditer who holds it, over creditors who bave acquired 
a mortgage, unless the act or other évidence of the debt is recorded wlthin 
seven days from the date of the act or obligation of indebtedness, when the 
reglstry is required to be made in the parlsh where the act was passed or the 
indebtedness origlnated and wlthin flfteen days if the registry is required to 
lie made in any other parish of this State. It shall, however, bave effect 
agalnst ail parties from date of registry." 

"Art. 3.348. Recordation — Authentio Actg — Under Private Signature — Afflda- 
vit of Factg — Description of Property Affectedi. — Any person entltled to a 
mortgage or privilège on the property of another person, must cause the évi- 
dence of such mortgage or privilège to be recorded In the mortgage book of 
the parish where the property Is situated. 

"If the instrument on which the mortgage or privilège is based be an 
authentic act, a copy thereof shall be recorded ; if it be an act under private 
signature, promissory note or other written instrument, it must be proved 
up and recorded in the manner required for acts imder private signature. 

"If there be no written instrument, the person daiming the mortgage or 
privilège, bis agent, or some person having knowledge of the facts, must make 
affldavit of ail the facts on which such mortgage, or privilège is based, in- 
cluding the amount of the debt secured by the mortgage or privilège; and 
this affldavit must be recorded in the mortgage book. 

"In ail cases of spécial privilèges the property subject to such privilèges 
must also be descrlbed." 

It was contended in the argument made in support of the decree ap-^ 
pealed from that the requirement of article 277-'' ibove quoted is not 
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applicable to the facts of this case, and that the lien or privilège claim- 
ed was preserved by a compliance with the requirement of article 3272 
of the Civil Code as to registering for record, by those who hâve sup- 
plied the owner with materials of any kind for the construction or 
repair of his buildings or other works, "with the recorder of mort- 
gages in the parish where the property is situated, the act containing 
the bargains they hâve made, or a detailed statement of the amount 
due, attested under the oath of the party doing or having the work 
donc, or acknowledgment of what is due to them by the debtor." It 
seems to us that thèse contentions are not reconcilable with the rulings 
made in the case of Hibernia Bank & Trust Co. v. C. F. Knoll Plant- 
ing & Mfg. Co., 133 La. 698, 63 South. 288. In that case a lien or 
privilège was claimed for the price of material and labor furnished 
under a contract entered into by the owner's acceptance of a written 
proposai to furnish two smokestacks at four cents per pound and the 
labor required in installing them at specified priées per hour. The 
proposai on its face did not show that the price of the material and 
labor called for would amount to over $500. The undertaker or con- 
tracter did not know when the contract was made the exact amount 
his contract would call for, but he knew then that at the priées named 
the material and labor called for would exceed $500. After full con- 
sidération, the court decided that the provision of article 2775 of the 
Civil Code was applicable, and that the privilège or lien claimed was 
lost as a resuit of the failure to reduce to writing and register the 
contract with the recorder of mortgages; the court's expressed con- 
clusion being that, where the contract is one within the opération of 
article 2775, the provision found in article 3272 does not bave the 
effect of enabling the contracter or undertaker to acquire and préserve 
his lien or privilège, superior to that of an existing mortgage, by hav- 
ing recorded a detailed and attested statement or the acknowledgment 
of the debtor of the amount due. The ruling made in the case cited 
was not departed from in the case of Carolina Portland Cément Co. 
V. Southern Wood D. & F. Co., 137 La. 470, 68 South. 83 L In that 
case a contracter was held to be entitled to a lien or privilège for more 
than $1,000 for concrète furnished at a stipulated price per yard. It 
was held that article 2775 of the Civil Code was not applicable, as 
under the contract made the contracter was not obliged to furnish 
as much as $500 worth of concrète, by the terms of the contract he 
being at liberty to quit whenever he saw fit. 

The facts ef the instant case disclose no such reason for exempting 
it from the opération of the provision of article 2775. It is apparent 
from the évidence that the expression, "your list of pipes, valves, and 
fittings," found in the Fire Extinguisher Company's written proposai, 
and the enumeration of the articles the priées of which were queted 
in that proposai, were understood and intended to include ail the ma- 
terial of the kinds mentioned which the Sugar Company would need 
for the sugar house for use in which the material was furnished. The 
Sugar Company's acceptance of the proposais had the effect of obli- 
gating the Fire Extinguisher Company to furnish ail the described 
pipes, valves, and fittings required te complète the structure for which 
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they were to be furnished. Under the contract the Fire Extinguisher 
Company furnished more than $9,000 worth of material. Within 10 
days after its proposais were made and accepted it shipped more than 
$500 worth of the material called for. It is not fairly open to dispute 
that at the time the contract was made the contracter knew that the 
amount of material its contract called for would greatly exceed $500. 
We are constrained to give to the Louisiana statutes in question the 
meaning and effect accorded to them by deliberate judgments of the 
Suprême Court of Louisiana. 

[2-4] In several respects there was a failure to comply with statu- 
tory requirements which are made prerequisites to the préservation of 
the lien or privilège claimed. The record of one only of the two 
proposais, the acceptance of both of which made the contract between 
the parties, was not a compliance with the requirements of articles 
2775 and 3272, as they hâve been construed by the Suprême Court of 
Louisiana. Those articles require the registration for record of the 
agreement or undertaking, the act containing the barfrain the parties 
hâve made, not merely a part or fragment of it, which fails to dis- 
close the respective obligations of the parties. Even if the recording 
of part of the contract could be regarded as sufificient, the registration 
for record was not witliin the time prescribed by article 3274. And 
the recording, after the time prescribed for the record of the agree- 
ment or contract, of a description of the property claimed to be sub- 
ject to the lien or privilège asserted, is not a compliance with the pro- 
vision of section 3348 that "in ail cases of spécial privilèges the prop- 
erty subject to such privilèges must also be described." Whitney-Cen- 
tral Trust & Savings Bank v. Luck, supra. 

[5] The conclusion is that the decree was erroneous in so far as it 
adjudged that the Fire Extinguisher Company hâve a lien or privilège 
superior to that of the mortgage creditor of the Sugar Company. The 
évidence sufficiently supported the part of the decree which adjudged 
that the intervening petitioner bave a vendor's privilège on certain 
movables. Civil Code of Louisiana, art. 3272 ; Whitney-Central Trust 
& Savings Bank v. Luck, supra. That part of the decree is attacked 
because of the absence from the intervening pétition of allégations of 
facts showing the existence of a vendor's privilège. As the sufficiency 
of the intervening pétition in that respect is questionable, the inter- 
vening petitioner will bave leave to amend its pétition, as it may be 
advised, to make a further and better statement of the nature of part 
of the claim relied on and supported by évidence. Equity Rules 19 
and 20 (198 Fed. xxiii, xxiv, 115 C. C. A. xxiii, xxiv). 

The decree appealed from is reversed, and the cause is remanded 
for further proceedings not inconsistent with this opinion. 
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GEEENWOOD GUM CO. v. ZIMMERMAN et al. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 191T.) 

No. 2923. 

1. Bankkuptct <S=:391(2) — Involuntabt Pkoceedings — Evidence — Appoint- 

MENT OF EECEIVEK. 

Where ttie record of a state court in a suit for the appolntment of a 
receiver of a corporation sliovved that tlie appolntment was made because 
tlie corporation was Insolvent, botli within the définition of Insolveney In 
ttie Bankruptcy Act (Aet July 1, 1898. c. .541. 30 Stat. 544) and under ttie 
State law, creditors filing a pétition for involuntary banliruptcy against 
tlie corporation need not prove Its insolveney and the appolntment of the 
receiver for that reason, except by the record of the proceedings in the 
State court. 

[Ed. Note. — For other cases, see Banlîruptey, Cent. Dig. § 138.] 

2. Corporations <S=>5.'i9(2)— Appointment of Receiver — Collatéral Attack. 

A corporation, for whom a receiver was appointed by the state court 
because it was Insolvent, cannot, in involuntary bankruptcy proceedings 
against it, collaterally attack the judgment of the state court by évi- 
dence that it was not insolvent, and that its président had consented to 
the receiver's appolntment without authorlty from the corporation ; there 
having been no pleadings directiy attacking the judgment of the state 
court. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2241, 2242.] 

Appeal from the District Court of the United States for the East- 
em Ôivision of the Northern District of Ohio; John H. Clarke, 
Judge. 

Pétition for involuntary bankruptcy by W. W. Zimmennan and oth- 
ers against the Greenwood Gum Company. From a decree adjudg- 
ing the company to be bankrupt, it appeals. Aifirmed. 

W. R. Stewart, of Youngstown, Ohio, for appellant. 
W. C. McKain, of Youngstown, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge. In July, 1915, De Wayne Greenwood, 
Jr., a créditer, filed in the court of common pleas of TrumbuU county, 
Ohio, a pétition against the Greenwood Gum Company (vvhich we shall 
call the Company), in which he stated in some détail the names of the 
creditors of the company, the amount due to them, and also the nature 
and amount of the company's property and business. The pétition, 
also showed that the income of the company was not sufficient to pay 
its running expenses; that its assets of every kind were then insuffi- 
cient to pay off and discharge its liabilities ; that it was insolvent, and 
had not sufficient property to pay its debts, and thereupon prayed the 
appointment of a receiver for the company. Besides, the défendant 
in its answer to that pétition, which was sworn to by the company's 
attorney, stated that the company was a corporation duly organized 
under the laws of the state of Ohio, admitted that it was largely in- 

Ê=»For other cases see same toplc £ KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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debted to various persons, was without funds to pay salaries, and was 
"without sufficient funds or working capital to carry on the business 
to make and earn sufficient money to meet and pay off its obligations 
which will fall due in the future, and that défendant is insolvent by 
reason of the conditions above mentioned." There was no déniai in 
terms of the allégations of the pétition that defendant's assets and 
property were insufficient to pay its debts. 

Upon this showing the court of common pleas of Trumbull county, 
Ohio, on July 26, 1915, put on record an entry and judgment in part 
as follows: 

"This cause comlng on to be heard upon the pétition and the motion of the 
plaintiff hereln for the appolntment of a reeeiver, and It appearlng to the court 
that the allégations of the pétition are true, and that the défendant • * • 
is unable to meet its obligations which hâve nïatured, and which are about 
to mature, and that said Company is insolvent, * • * the court grants said 
motion, and by the consent of parties hereto appointa De Wayne Greenwood, 
Sr., of Girard, Ohio, reeeiver herein." 

The entry then empowered and directed the reeeiver to take posses- 
sion of ail the company's property. On October 15, 1915, W. W. 
Zimmerman and other creditors of the company began this proceed- 
ing in the court below by filing a pétition, in which, after alleging that 
on the 26th of July, 1915, a "reeeiver was appointed by the common 
pleas court of Trumbull county, Ohio, and put in charge of thé prop- 
erty of said Greenwood Gum Company on the ground that said com- 
pany was insolvent," it prayed, upon that act of bankruptcy, that the 
company might be adjudged a bankrupt. To this pétition the com- 
pany, on November 4, 1915, filed its answer, in which, among other 
things, it stated: 

That "it admits a reeeiver was appointed by the common pleas court of 
Trumbull County, Ohio, at about the time mentioned in said pétition, and that 
said reeeiver was put in charge of the property of said the Greenwood Gum 
Company on the grounds alleged In the pétition." 

An issue was made by the answer as to whether the requisite num- 
ber of creditors with the requisite amount of indebtedness had been 
joined in the pétition for the adjudication, and upon this issue an or- 
der was made by the court below referring the case to a spécial master 
to take testimony, find the facts and the law, and report the same and 
the testimony to the court. Afterwards the Sethness Company and 
other creditors of the company, with debts aggregating over $200, 
filed an intervening pétition and joined in the prayer for the adjudica- 
tion of the company as a bankrupt. In an answer to the intervening 
pétition, the company, for the first time, denied that it was insolvent, 
or that it had committed the act of bankruptcy alleged against it. The 
spécial master took the testimony, reported that the act of bankruptcy 
had been committed, and recommended an adjudication accordingly. 

During thé proceedings before the spécial master the company again 
appeared by its attorney and offered testimony to show, first, that it 
was not insolvent at the time of the finding of insolvency made by 
the court of common pleas of Trumbull county, Ohio; second, that 
the proceedings by which a reeeiver was appointed and the finding of 
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insolvency made by that court were without the knowledge or author- 
ity of the board of directors of the company; third, that in fact ail 
proceedings had with référence to the insolvency and the appointment 
of a receiver for the company were had against tlie wishes and in- 
structions of the board of directors and those having charge and au- 
thority of such matters; fourth, that at ail times since the company 
has been in existence it had been solvent, and at no time, by a fair 
valuation, had its liabilities exceeded its assets, and at the time of the 
appointment of said receiver and the finding of insolvency by the 
court of common pleas of Trumbull county, Ohio, the company was 
not insolvent under the laws of the state of Ohio, nor under the Bank- 
ruptcy Act of the United States ; and, fif th, that at the time the pro- 
ceedings were commenced in the court of common pleas of Trumbull 
county, Ohio, the then président of the company had received spécifie 
instructions from the board of directors of the company as to the 
course he should pursue in managing the affairs of the company, but 
that the président, instead of following and adopting the instructions 
of the board of directors, proceeded without advising said board of 
directors of his intentions to hâve himself appointed receiver of said 
company. 

The spécial master excluded ail the testimony thus proffered. Ex- 
ceptions to the spécial master's report were filed, but, after considéra- 
tion, the court overruled them, confirmed the report, and adjudged the 
company to be bankrupt. From this judgment the company has ap- 
pealed. 

Eight assignments of error were filed, but counsel for the appellant 
in his brief reduced the discussion to two questions which he stated as 
foUows : 

"First Were the petltlonlng credltors required to prove the company in- 
solvent? 

"Second. Does the mère fact that a receiver vras appointed by said state 
court, upon the ground of insolvency, once and for ail conclude the bankrupt, 
so that the subject cannot be further litigated, even though the proceedings 
had in the state court were Instltuted by the président of the company who 
vfiLS unauthorized and entirely without authorlty to do so?" 

[1] To the questions thus presented, one answer may suffice, and 
it must turn upon the construction to be given the provisions of sec- 
tion 3, clause a (4) of the Bankruptcy Act (Comp. St. 1913, § 9587), 
which 'defines three distinct acts of bankruptcy, namely: First, the 
making of a gênerai assignment for the benefit of creditors ; second, 
that a debtor, being insolvent, has applied for a receiver or trustée for 
his property; and, third, that because of insolvency a receiver or trus- 
tée has been put in charge of a debtor's property under the laws of 
a state or of a territory or of the United States. Thèse acts of bank- 
ruptcy are independent of each other. The clause which makes "s 
gênerai assignment for the benefit of his creditors" an act of bankrupt- 
cy on the part of the debtor has been considered in many cases. Bryan 
v. Bernheimer, 181 U. S. 188, 193, 21 Sup. Ct. 557, 45 h. Ed. 814, 
West Co. v. Lea, 174 U. S. 590, 599, 19 Sup. Ct. 836, 43 E. Ed. 1098, 
and Hill v. Western Electric Co., 214 Fed. 245, 246, 247, 130 C. C, 
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A. 613, are some of them; but, though cited in argument, they throw 
only an indirect light upon the questions under considération. 

That clause, which makes it an act of bankruptcy that "a debtor be- 
ing insolvent bas applied for a receiver or trustée for his property," 
bas also frequently been before the courts, and counsel for appellant 
bas cited the case of James Supply Co. v. Dayton Coal Co., 223 Fed. 
991, 139 C. C. A. 2)(y7. There a pétition in bankruptcy was filed in the 
District Court for the Eastern District of Tennessee by certain in- 
dividual creditors of the Dayton Coal Company, in which, in sub- 
stance, it had been alleged that the coal company, being insolvent, had 
appHed for and obtained a receiver for its property. This being de- 
nied, the issue was tried, and the court, holding, as a matter of law, 
that the application did not bring the case within the Bankruptcy Act, 
because it iiad been made by creditors and not by the debtor, dismissed 
the pétition. There had been évidence tending to show that the cred- 
itors who had applied for the receiver had done so at the instance of 
the debtor and for its benefit, and this court, regarding that as pre- 
senting the pivotai question, held that the court below should hâve 
heard the testimony as to whether the coal company had, in fact, pro- 
cured the application for a receiver to be made, for the reason that, 
if the receiver had been appointed at the instance of the debtor and 
for its benefit, it was as effectually an act of bankruptcy as if the re- 
ceiver had been applied for in the creditor's own name. But this 
case, like those previously cited, throws only an indirect light upon 
the question now in contest. 

That clause of section 3a (4) which makes it an act of bankruptcy 
that because of the insolvency of a debtor a receiver or trustée has 
been put in charge of his property under the laws of a state or terri- 
tory or of the United States has also been frequently subjected to 
judicial considération. The authorities do not agrée upon the ques- 
tion whether the meaning of the term "insolvency" as used in defining 
this act of bankruptcy shall in ail cases be that prescribed by section 
1, clause 15, of the act (Comp. St. 1913, § 9585), namely, that "a per- 
son shall be deemed insolvent within the provisions of this act when- 
ever the aggregate of his property, exclusive of any property which 
he may hâve conveyed, transferred, concealed, or removed, or permit- 
ted to be concealed or removed, with intent to defraud, hinder or delay 
his creditors, shall not, at a fair valuation, be sufficient in amount to 
pay his debts," or whether, as used in section 3a (4), that term may 
be adjudicated according to local laws in ail cases where applications 
for the appointment of receivers are made to the courts of states or 
territories under their respective laws. 

We do not find it necessary to %o into that question, because the 
record in the suit for the appointment of a receiver filed in the com- 
mon pleas court of Trumbull county, Ohio, sufficiently shows that the 
company was insolvent, whether the meaning of that term be tested 
by the law of the state of Ohio or by the définition of the term in 
the Bankruptcy Act. The pétition in that case, as we hâve seen, ex- 
pressly alleged that the company was insolvent, that it had not suffi- 
cient propeixy to pay its debts, and that its assets of every kind and 
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description were insufficient to pay off and discharge its debts, liabil- 
ities, and obligations. The order of appointment does not show that 
hearing was had only on pétition and answer. It in terms finds the al- 
légations of the pétition to be true and that the company is insolvent, 
and so appointed a receiver and put him in charge of the company's 
property. It thus appears of record that "because of insolvency a re- 
ceiver * * * has been put in charge" of the debtors' property 
"under the laws of a state." The case is thus brought directly within 
the letter of section 3a (4) of the Bankruptcy Act. The fact that the 
order also recites conditions consistent with an insolvency in the sensé 
only of inability to pay debts as they mature in the regular course of 
business does not alter the situation, for there is, as has been said, 
an express finding that the allégations of the pétition (which asserted 
insolvency in the bankruptcy sensé) are true, as well as an express 
finding of insolvency in gênerai terms ; and we think the other provi- 
sions of and récitals in the order fail to négative a finding of a condi- 
tion of insolvency as defined in the Bankruptcy Act and as elsevi^here 
sufficiently determined in the order. It is enough that insolvency was 
one of the grounds, although not the only ground, for the receivership. 
In re Spalding, 139 Fed. 244, 247, 71 C. C. A. 370; Hooks v. Aldridge, 
145 Fed. 865, 868, 76 C. C. A. 409 ; Beatty v. Andersen Co., 150 Fed. 
293, 296, 80 C. C. A. 181 ; In re Kennedy Tailoring Co. (D. C.) 175 
Fed. 871. The case is thus distinguishable from Maplecroft Mills v. 
Childs, 226 Fed. 415, 418, 141 C. C. A. 245, In re Bohl, 224 Fed. 685. 
140 C. C. A. 225, and In re Golden Malt Cream Co., 164 Fed. 326, 90 
C. C. A. 258. 

[2] It results, first, that the petitioning creditors in this proceeding 
were not required to prove otherwise than by the record and judgment 
of the court of common pleas of TrumbuU county that the company 
was insolvent, and that because of that insolvency its property had 
been put in charge of the receiver appointed by that court under the 
laws of Ohio. Second, there having been no pleading directly attack- 
ing the judgment of that court, évidence in support of the collatéral 
attack attempted to be made upon it in this case was not compétent. 

The judgment of the court below, adjudicating the company a bank- 
rupt, was right, and it is afiirmed, with costs. 



R. D. COLE MFG. CO. v. MENDENHALL. 

(Circuit Court of Appeals, Fourth Circuit Marcli 8, 1917.) 

No. 1491. 

1. COUBTS l®=405(17) — ASSIGNMENTS OF ERROR SUFFICIENCY. 

Under rule 11 for the Circuit Court of Appeal.s (150 Fed. xxvli, 79 G 
C. À. xxvil), deelarlng that, when the error aileged is as to the admis 
sion or rejeetlon of évidence, the assignment should quote the full sub- 
stance admitted or rejected, assigiunents of error to the admission of évi- 
dence, whlch point out the questions that were propounded, but fall te 
State the several answers sought to be obtalned, are insufficient 
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2. Appeal ahd Errob ®=>231(3) — Eevdcw — ^Peesentation of Gbounds in 

Court Below— Necessity. 

Asslgnnrents of error to the admission of évidence cannot be consldered 
on appeal, where the objections were gênerai, and did not point out the 
spécifie grounds for the rejeetlon of such évidence. 

[Ed. Note.— ror other cases, see Trial, Cent. Dlg. $ 194.] 

3. Trial <S='419 — Motion to Direct Verdict — Mode of Makino, 

In an action trled In the District Couit of North Carollna, défendant 
moved to diamiss the case and direct a verdict, when plaintiff rested her 
case, but after déniai of the motion Introduced évidence, and did not re- 
new at the close of the whole case. Révisai N. C. 1905, § 5.39, déclares 
that when, on trial of an issue of fact in a civil action, plaintiff shall 
hâve produced hls évidence and rested his case, défendant may move to 
dismiss, or for judgment as in case of nonsuit, and, if the motion Is re- 
fused, défendant may except, but he nïay waive hls exception and Intro- 
duce évidence, and again move to dlsmiss after ail the évidence on both 
sldes is in. Rev. St. § 914 (Oomp. St. 191S, § 1537), provides that fédéral 
courts shall foUow the state practlce in actions at law. Held, that de- 
fendant could not, on appeal, complain of the déniai of hls motion to 
dismlss. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 982.] 

4. Tbial &=>ilQ — ^Motion to Direct Verdict — Mode of Makino. 

A request for a rullng that upon the évidence introduced plaintiff Is not 
entitled to recover cannot be made by défendant as a matter of rlght, 
unless at the close of the whole évidence, and if défendant, at the close 
of plalntlfFs évidence, and without resting his own case, requests and Is 
refused such a rullng, the refusai cannot be assigned for error, but de- 
fendant must, to asslgn the same, renew the motion at the close of ail 
the evidenca 

[Ed. Note.— For other cases, see Trial, Cent, Dig. § 982,] 

5. Appeal and Errob <S=977(1) — New Trial <3=6 — Discrétion— Review. 

Granting or refusing a motion to set aslde the verdict rests in the dis- 
crétion of the trial court, and cannot be reviewed on error. 

[Ed. Note.— -For other cases, see Appeal and Elrror, Cent. Dig. S 3860 ; 
New Trial, Cent. Dig. §§ 9, 10.] 

In Error to the Mstrict Court of the United States for the West- 
ern District of North Carolina, at Greensboro; James E. Boyd, Judge. 

Action by Adeline Mendenhall, administratrix of Grady L. Menden- 
hall, deceased, against the R. D. Cole Manuf acturing Company. There 
was a judgment for plaintiff, and défendant brings error. On motion 
to dismiss. Writ dismissed. 

Garland S. Ferguson, Jr. (John N. Wilson, of Greensboro, N. C, 
on the brief), for plaintiff in error. 

Thomas J. Jérôme and William P. Bynum, both of Greensboro, N. 
C. (D. H. Parsons, of High Point, N. C., and Edward C. Jérôme, of 
Greensboro, N. C, on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

PRITCHARD, Circuit Judge. This action was instituted in the Dis- 
trict Court of the United States for the Western District of North 
Carolina. The plaintiff seeks to recover damages on account of the 
alleged wrongful death of plaintiff's intestate, Grady L. Mendenhall. 

e=3For other cases see aame topic t KEY-NUMBER lu ail Key-Numbered Digests & Indexe* 
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There was a judgment in the court below in favor of défendant in er- 
ror, from which judgment the case cornes hère on writ of error. The 
défendant in error will be referred to as plaintiff, and the pbintiiï in 
error as défendant; such being the respective positions occupied by 
the parties in the court below. 

The plaintiff moves to dismiss the writ of error for the following 
reasons : 

I. That the first, second, and third assignments of error, page 49 
of the record, do not comply with rule 11 of this court, in that the 
errors alleged are to the admission of évidence, and the said assign- 
ments of error do not quote the full substance of the évidence admit- 
ted ; the question alone, and no part of the answer, being set out. 

IL That the fourth assignment of error, page 49 of the record, is 
without merit, for the reason that the motion to nonsuit or direct the 
verdict, made by R. D. Cole Manufacturing Company, défendant in 
the court below, at the close of the plaintiff's évidence at the trial, was 
waived by the introduction of évidence on the part of the défendant, 
R. D. Cole Manufacturing Company, and that the said motion to non- 
suit, or to direct the verdict, was not renewed at the close of ail the 
évidence. 

III. That the fifth assignment of error, page 49 of the record, does 
not comply with rule 11 of this court, and is a gênerai assignment of 
error in the following words : 

"That the court erred In enterlng judgment for the plaintiff iipon the ver- 
dict of the jury for the reasons plalnly apparent upon the record of the case." 

IV. That the five assignments of error above mentioned are ail of 
the assignments of error in the record in this case, and there is no 
means of ascertaining what errors are allowed by plaintiff in error, 
other than by a search through the record. 

V. That the brief of plaintiff in error does not comply with rule 
24 of the court, in that it contains no concise abstract, and no brief of 
the argument with référence to the pages of the record and the au- 
thorities relied upon. 

[1,2] The first three assignments of error pertain to the admis- 
sion of évidence. They point out the questions that were propounded, 
but fail to state the several answers sought to be obtained. It furtlier 
appears that no ground of objection was stated at the time this particu- 
lar évidence was objected to, nor is any specified in the bill of excep- 
tions. Rule 11 of this court (150 Fed. xxvii, 79 C. C. A. xxvii) among 
other things, requires that: 

"When the error alleged Is as to the admission or rejectlon of évidence the 
assignment of error should quote the full substance admltted or rejeeted." 

One can easily appreciate the wisdom of this rule. It appears that 
at the time the défendant objected to the admission of the évidence 
in question no reason was stated as to the ground upon which such 
exception was taken. The rule, which requires that the spécifie 
grounds upon which objections to évidence are made, is intended to 
afford the trial court an opportunity to be fully advised as to the 
grounds of objection, in order that it may be able to intelligently de- 



Qii 240 FEDERAL REPORTER 

termine as to the relevancy of the évidence offered. Therefore it 
was manifestly unfair for the plaintiiï ta make what might properly 
be called a "blanket objection," and thus leave the court below, as 
well as this court, in doubt as to the précise grounds upon which the 
ruling of the trial court was made. 

In this instance tlie first bill of exceptions, not only contains the 
évidence to which objection was made, but also the entire testimony 
of the witness Merritt, who testified on behalf of the plaintiff. This 
is also true of the second and third assignments of error. This court, 
in the case of Newman v. Virginia, T. & C. Steel & Iron Co., 80 Fed. 
228, 25 C. C. A. 382, in discussing this phase of the question, said : 

"Eule 11 of this court requires that, when the error alleged is as to the 
admission or to the rejection of évidence, the assignment of errors shall quote 
the full substance of the évidence admitted or rejected. No effort has been 
made to comply wlth this rule, so far as the assignment of error we are now 
considering is coacerned; the évidence admitted, nor its substance, not being 
set forth. Consequently the questions referring thereto as discussed by coue- 
sel will not be disposed of by this court." 

The court in that case refused to entertain certain assignments of 
error, because the grounds of the exceptions, upon which they were 
based, were not stated at the time they were taken, and where there 
was a failure to state the évidence to which objections were made in 
the bill of exceptions. In referring to this point the court said : 

"An appellate court will only pass upon those questions as to which a foun- 
datlon was laid by a spécifie objection on which the court below ruled, and 
concerning whicli an exception was not only noted at the time, but full y set 
forth in the bill of exceptions. • * » Nor dœs it appear that the excep- 
tions to particular parts of the charge, referred to in the assignments of error, 
were made and the attention of the court called to them, at the time the charge 
was given. The reasons requirlng this to be done hâve been so frequently stat- 
ed by the courts that we must décline to again enumerate them!. » * • 
The bill of exceptions In this case does not show affirmatively the errors al- 
leged, and that they were prejudicial ; nor does it show that timely objections 
were made, and the grounds thereof clearly stated, so far, at least, as the 
question relating to the refusai of the court to give such instructions Is con- 
cerned; and therefore it is fatally détective, and will not authorize us to con- 
sider and dispose of the points based thereon presented by counsel for plain- 
tiff in error." 

In the case of Oxford & Coast Line R. Co. v. Union Bank of Rich- 
mond, Va., 153 Fed. 723, 82 C. C. A. 609, this court said: 

"While it is not the policy of the court to dismiss writs of error and cases 
on appeal on account of sllght technicalities, at the same time the rules of 
this court, as well as the rules of the Circuit Court, are plaln and easily under- 
stood. In this instance the provision of the statute relating to the question 
at issue is mandatory and must be enforced. It is incumbent upon attonieys 
who practice In the fédéral courts to observe and strictly follow the rules of 
practice and procédure in preparing and presenting bills of exceptions. In the 
case of Michigan Ins. Bank v. Eldred. 14.^ U. S. 298, 12 Sup. Ct 452, 36 I^ 
Ed. 162, the court, among other things, said: 'The duty of seasonably draw- 
Ing up and tendering a bill of exceptions, stating distinctly the nillngs com- 
plalned of and the exceptions taken to them, belongs to the excepting party, 
and not to the court. The trial court has only to consider whether the Mil 
tendered by the party is in due time, in légal form, and conformable to the 
truth; and the duty of the court of error is limlted to determîning the validlty 
of exceptions duly tendered and allowed.' It is essential to the orderly pro- 
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cedure of the courts that attomeys should comply wlth the rules relaUng to 
the same; otherwise, it would be useless to pronmlgate rules for the guidance 
of those who may seek to revlew the action of the lower court." 

Also, in the case of Burchett v. United States, 194 Fed. 821, 114 
C. C. A. 525, Judge Goff, who was then the presiding judge of this 
court, among other things, said : 

"Not only does this asslgnment ignore that portion of the rule, whlch re- 
quires that the instructions given alleged to be error should be set out In 
totidem verbls, but we find that tlie record shows that no exception was taken 
by counsel for plalntiffs In enor to the action of the court below in glvlng 
said instructions. It is fundamental that no alleged error in law can be re- 
vlewed in an appellate court of the United States, vvhen the record does not 
show that the ruling of the court com'plalned of was excepted to at the time, 
and made part of the record by a bill of exceptions." 

[3] The fourth assignment of error relates to the déniai of the mo- 
tion of the défendant to dismiss the case or direct a verdict at the time 
the plaintifï had introduced her évidence and rested her case. The law 
of North Carohna relating to the same is to be found in section 539 
of the Révisai of 1905, which provides: 

"Demurrer to Evidence. When on trial of an issue of fact in a civil action, 
or spécial proceeding, the plaintiff shall hâve produced hls évidence and rest- 
ed his case, the défendant may move to disiniss the action, or for judgment, 
as in case of nonsuit. If the motion is allowed the plaintiff may except and 
appeal to the Suprême Court. If the motion is refused the défendant may ex- 
cept, and if the défendant introduees no évidence the jury shall pass upon 
the issues In the action, and the défendant shall bave the benefit of his ex- 
ception on appeal to the Suprême Court. But after the motion Is refused he 
may waive his exception and then introduce his évidence just as if he had 
not made the motion. But he may again move to dismlss after ail the évi- 
dence on both sides is in. If the motion is then refused, upon considération of 
ail the évidence, he may except, and after the jury shall hâve rendered ils 
verdict, he shall bave the beneflt of such latter exception on appeal to the 
Suprême Court." 

Thus it will be seen that where the défendant makes a motion at 
the close of plaintiff's évidence to dismiss a case (which is in the nature 
of a demurrer to the évidence), and where défendant then offers évi- 
dence, he is required in order to avail himself of this provision to re- 
new the motion at the conclusion of ail the évidence. This the défend- 
ant failed to do in this instance. Therefore, this assignment of error 
is without merit. Earnhardt v. Clément, 137 N. C. 91, 49 S. E. 49; 
Jones V. Warren, 134 N. C. 392, 46 S. E. 740; Blalock v. Clark, 137 
N. C. 140, 49 S. E. 88. Even if the Suprême Court of the United States 
had not passed upon this question adversely to the contention of défend- 
ant we would be inclined, in pursuance of the Conformity Act (section 
914, Revised Statutes of the United States [Comp. St. 1913, § 1537]), 
to follow the décisions of the Suprême Court of North Carolina as re- 
spects this point. 

[4] However, the Suprême Court in the case of Columbia & Puget 
Sound Railroad Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 
L. Ed. 405, in discussing this point, among other things, said : 

"The question of the sufflcieney of the évidence for the plaintiff to support 
his action cannot be eonsidered by this court. It has repeatedly been decided 
that a request for a ruUng that upon the évidence Introduced the plaintiff is 
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not entitled to recover cannot be made by the défendant, as a nïatter of right, 
unless at the close of the whole évidence, and that If the défendant, at the 
close of the plajntiff's évidence, and wlthout resting hls own case, requests and 
is refused such a ruling, the refusai cannot be asslgned for error. Grand 
Trunk Rallvvay C5o. v. Cummings, 106 U. S. 700 [1 Sup. Ct. 493, 27 U Ed. 266] ; 
Accident Ins. Co. v. Crandal, 120 TJ. S. 527 [7 Sup. Ot. 8S5, 30 L., Ed. 7401; 
Northern Pacific Railroad v. Mares, 123 U. S. 710 [8 Sup. Ct. 321, 31 L. Ed. 
296] ; Robertson v. Perkins, 129 U. S. 233 [9 Sup. Ct. 279, 32 L. Ed. 686]." 

Also the case of Union Pacific Railroad Co. v. Daniels, 152 U. S. 
684, 14 Sup. Ct. 756, 38 L. Ed. 597, is to the same efïect. 

[ 5 ] The fif th assignment of error relates to the refusai of the lower 
court to set aside the verdict and grant a new trial. The granting or 
refusing of this motion was in the discrétion of the coui-t, and is there- 
fore not reviewable. 

A careful examination of the record in this case impels us to the 
conclusion that, even if it had been properly brought hère, the rulings 
of the lower court which are sought to be challenged were proper, and 
we would not, theref ore, be inclined to disturb the verdict. However, 
inasmuch as there has been an utter disregard of the ruies of this 
court in the préparation of the case, the writ of error should be dis- 
missed. 

Dismissed. 



CITY OF GBAFTON v. GENTRY BROS.' SHOWS. 

(Circuit Court of Appeals, Fourth Circuit. March 9, 1917.) 

No. 1492. 

1. Appeal and Berob <S=>362(1) — Record — Filino of Assignment or Error. 

Rule 16 for the Circuit Court of Appeals (150 Fed. xxix, 79 O. C. A. 
xxix) déclares that It shall be the duty of the plaintiff in error or appel- 
lent to docket the case and file the record thereof with the clerk by or 
before the return day, whether in vacation or in term tlme, but for 
good cause shown the tlme may be enlarged. Counsel for plaintiff in 
error, after belng served with notice of a motion to dlsmiss on the 
ground the pétition in error was not aecompanled by an assignment of 
erroi-s, procured a certlflcate from the clerk of the District Court that 
the assignment of errors was properly filed in the court below, but by 
Inadvertence was omitted from the record. Such certlflcate was filed in 
the Circuit Court of Appeals before the date on which the motion to dis- 
miss was set for hearing. Held that, under the circumstances, it was 
the duty of counsel for plaintiff in error, if desirlng to bave the assign- 
ment of errors made a part of the record, to suggest a diminution of the 
record and request the Circuit Court of Appeals to grant an order di- 
recting the clerk of the District Court to transmit that portion of the 
record omitted, and, having falled to do so, the writ of error will be di.s- 
mlssed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1960, 
3282-3284.] 

2. Appeal and Ebrob <g=728(2) — ^AssiaNMENTs of Eerob — Sufficienct. 

An assignment of error complaining of the admission of évidence, which 
does not quote the full substance of the évidence admitted, is insufficient 
under rule 11 for the Circuit Court of Appeals (150 Fed. xxvii, 79 C. C. 

^=5jFor other cases see Rame toplc & KBT-NUMBER In ail Key-Numbered Dlgests & Indeiei 
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A. xxvli), declaring that, when the error Is to the admission of évidence» 
the assignment of errors sliall quote the full substance of the évidence 
admitted. 
£Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3011.] 

& Appeal and Eeboe <S=5977(1) — Nevs^ Tbial <S==>6— Review— Mattebs Re- 
viewable. 

The grantlng or refusing of a motion for new trial is in the discrétion 
of the lower court, which cannot be reviewed on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. $ 3860; 
New Trial, Cent. Dig. §§ 9, 10.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Clarksburg ; Alston G. Dayton, Judge. 

Action between the City of Grafton and Gentry Bros.' Shows. 
There was a judgment for the latter, and the former brings erroi 
Writ dismissed. 

John L. Hechmer and G. W. Ford, both of Grafton, W. Va., foi 
plaintiff in error. 

Edward G. Smith and Stephen G. Jackson, both of Clarksburg, W 
Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case cornes hère on writ of er- 
ror from the District Court of the United States for the Northern 
District of West Virginia. The défendant in error at the first call of 
this case entered a motion to dismiss upon the grounds (1) that the rec- 
ord was not filed and printed as provided by rule 16 (150 Fed. xxix, 79 
C. C. A. xxix) ; and (2) the pétition for writ of error was not accom- 
panied by an assignment of errors. 

Notwithstanding the fact that the motion to dismiss was set down 
for hearing on February 12, 1917, and notice thereof was given to plain- 
tiff in error, counsel failed to appear or file any brief in opposition 
thereto, and, further, when the case was called for argument, counsel 
did not appear, but filed a brief in opposition to the motion, and also 
a brief on the merits. 

[1] Counsel insist that we ought not to dismiss the writ of error, in- 
asmuch as the clerk of the District Court has certified that the assign- 
ment of errors was properly filed in the court below on October 4, 1916, 
and should hâve been incorporated as a part of the record, but by in- 
advertence was omitted therefrom, notwithstanding the assignment of 
errors had theretofore been properly filed and was in the papers wlien 
the record was prepared. 

It appears that counsel were served with notice of motion to dismiss 
on the 2d day of February, and on the 7th day the clerk issued the cer- 
tificate in question which was filed hère on the following day, to wit, 
the 8th day of February. Thus it appears that this certificate was made 
after the motion to dismiss was filed in this court. Under the circum- 
stances, it was the duty of counsel, if they desired to hâve the assign- 
ment of errors made a part of the record, to hâve suggested a diminu- 
tion of the record and requested this court to grant an order directing 

©=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the clerk of the District Court to transmit to this court that portion of 
the record which had been omitted. This counsel failed to do. The 
clerk of the lower court, in the absence of such authority, had no right 
to transmit the assignment of errors after the record had been made up, 
transmitted, and the case docketed in this court. Thus it will be seen 
that counsel hâve utterly failed to comply with the rule as respects the 
préparation and filing of assignment of errors. 

Among other things, rule 11 (1 50 Fed. xxvii, 79 C. C. A. xxvii) con- 
tains the foUowing provision: 

" * * • But the court, at its option, may notice a plain error not as- 
signed." 

In pursuance of this provision we hâve carefuUy examined the 
charge of the court below, and its refusai to grant certain instructions 
requested by the plaintiff in error ; but, being of opinion that the court 
did not err in either instance, we would not be inclined to disturb the 
judgment of the court below, even if the case had been properly 
brought hère, and this disposes of the point sought to be raised by the 
second alleged assignment of error. 

[2] In addition to what we hâve said, it appears from an examina- 
tion of the alleged assignment of errors that the first assignment is not 
in conformity with rule 11, in that it does not quote the fuU substance 
of the évidence admitted. Newman v. V. T. & C. Steel & Iron Co., 80 
Fed. 228, 25 C. C. A. 382 ; Cole Mfg. Co. v. Mendenhall, Adm'x (de- 
cided by this court March 8, 1917) 240 Fed. 641, C. C. A. . 

[3] And the third assignment, which relates to the refusai of the 
court below to set aside the verdict of the jury, is not well taken, in- 
asmuch as the granting or refusing of such motion is in the discrétion 
of the trial judge, and therefore not reviewable. This disposes of the 
point sought to be raised by the third alleged assignment of error. 

It sometimes occurs that, after an examlnation of the record, as in 
this instance, the judgment of the court below should not be disturbed, 
even if the case had been properly bef ore us ; but it not inf requently 
occurs that such is not the case, and we sincerely trust that the attor- 
neys of this circuit will in the future conform more strictly to the 
rules and practice by which this court is governed. 

For the reasons stated, the motion to dismiss is granted. 

Dismissed. 
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SOUTHERN RT. CO. v. McGUIN. 

(Circuit Court of Appeals, Fourth Circuit. February 20, 1917.) 

No. 1453. 

1. Commerce iS=27(5) — Fedebal Emploters' Liability Act — Injuries to 

Servant — Bmployment — "Interstate Commerce" — Section Man. 

A section inan. engaged in asslsting a railroacl surveyor in survey made 
to improve t)ie curve in a track used in Interstate commerce, is employed 
in "interstate commerce," wlthln the fédéral Employers' TJability Act 
(Act Aprll 22, 1908, e. 149, 35 Stat 65 [Comp. St. 1913, §§ 8557-8665]). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Master and Servant (@=3278(18) — Injuries to Servant— Evidence— Négli- 

gence OF Master. 

In an action for the death of a rallroad section nian, vrho was strnck 
by a train running nortli on the south-bound track. évidence held snfflciyor. 
to vparrant the jury In flnding négligence of the engine men in falling to 
sonnd sufliclent warning signais to deoeased. In view of the unusual opéra- 
tion of the train. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 971.1 

8. Master and Servant <S=>137(4) — lN.iuRiEb to Servant—Négligence ov 
Master — Opposition of Trais. 

Running a north-bound train on the south-bound track is not négligence, 
but imposes on tlie rallroad company greater précautions to warn employés 
of the approach of the train, since it must take notice that the employé 
wlll be somewhat less ou guard agalnst a train comlng from that direc- 
tion. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 269, 
270, 274, 277, 278.] 

4. SIa.ster and Servant ®=>213(4)— Injuries to Servant — Assumption op 
RisK — Négligence of Master. 

A rallroad section man assumes the risk of the occasional necesslty to 
run trains on tracks intended for those coming In the opfiosite direction, 
but the risk so assiuned is subject to the limitation that the trains be rui> 
wlth the care to be reasonably expected under such conditions. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dlg. § 562.1 

B. Trial (S=29e(()) — Instructions — Refusal op Requested Charge — Répé- 
tition oF Charge. 

Tlie refusal of unobjectlonable requests by défendant to charge on the 
subject of assumption of risk is not prejudlclal. though no Instruction on 
tlie subject of assumption of risk was given under that name, where an- 
other Instruction, glven at defendant's requcst, accurately and clearly 
stated that the employé assumed ail risk of his oeeupancy and hls situa- 
tion not due to defendant's négligence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 709.] 

Knapp, Circuit .Tudge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Alexandria ; Edmund Waddill, Jr., Judge. 

Action by Virginia McGuin, as administratrix of Charles McGuin, 
deoeased, against the Southern Railway Company. Judgment for 
plaintiflf, and défendant brings error. Affimied. 

®=3For other cases see same toptc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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M. Carter Hall, of Fairfax, Va. (Moore, Keith, McCandlish & Hall, 
of Fairfax, Va., and Robert B. Tunstall, of Norfolk, Va, on the 
brief), for-plaintiff in error. 

Léo P. Harlow, of Alexandria, Va. (Charles Bendheim, of Wash- 
ington, D. C, on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Charles McGuin, a section man, was 
struck and killed by one of the defendant's locomotives on January 
22, 1912. In this action under the fédéral Employers' Liability Act, 
his adininistratrix recovered a verdict for $3,000 for the benefit of his 
wife and children. 

[1] The first position taken is that the jury should hâve been di- 
rected to find a verdict for the défendant, because the only reasonable 
inferences to be drawn from the évidence were: (1) McGuin was not 
eiigaged in interstate commerce at the time of the accident. (2) His 
death was due to his own négligence without négligence on the part 
of the défendant. (3) McGuin assunied the risk. 

Prior to the day of the accident, McGuin had been engaged in the 
Lisual track work done by section men. On that day, by direction of 
the track foreman, he was working with Parati, a road engineer, who 
was surveying and setting stakes with the view of improving a curve 
by a slight change in the track. At the point of the accident the road 
was double-tracked, and, owing to a broken rail in the north-bound 
track, a north-bound passenger train was running at about 35 to 40 
miles an hour on the south-bound track. A few minutes before the 
approach of the train, Parati, the surveyor, had sent McGuin north to 
a designated point to hold a rod by means of which he intended to 
take a back sight. McGuin started on the north-bound track looking 
for the designated station. When in a eut on a curve, where he would 
hâve been able to see the approaching train only 661 feet, he was 
struck by the engine and killed. Parati completed the work by placing 
the stakes to guide the trackmen in changing the rails, but the change 
in the track was never made. The défendant is a carrier of both in- 
trastate and interstate commerce. 

The case of Pedersen v. Delaware, etc., R. Co., 229 U. S. 146, 33 
Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, seems conclusive 
on the first point. It was there held that the work of keeping in re- 
pair the track, roadbed, and other instrumentalities of a railroad en- 
gaged in interstate commerce is so closely related to interstate com- 
merce as to be in practice and in légal contemplation a part of it. The 
work held to be a part of interstate commerce was the carrying of bolts 
or rivets to be used in taking out an old girder of a bridge and putting 
in a new one. Hère the work was surveying and marking the changes 
to be made in the position of the cross-ties and rails, so as to make a 
better curve. No distinction can be founded on the failure of the rail- 
road to complète the work by actually making the changes contem- 
plated. Making the survey was as much a part of the work as laying 
the rails according to the survey. The numerous cases in which the 
work was on things which had not at the time become instrumentali- 
ties of interstate commerce obviously hâve no application. 
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[2] The second proposition, that there was no proof of négligence 
on the part of the défendant, is one of difficulty. The train had passed 
Parati and Miller, another workman, when the accident occurred, and 
the question of négligence dépends upon their testimony and that of 
Lynn, the engineer, and Daniels, the fireman. The fireman testified 
that he was looking out from the left side of the cab, and saw McGuin 
walking between the two tracks, where he would probably hâve been 
struck ; he called the engineer's attention to him ; the engineer blew 
a Crossing signal ; McGuin moved out of his sight ; the engineer then 
applied the brakes and blew the alarm signal ; he last saw McGuin for 
an instant within 8 or 10 feet of the engine, as he was coming across 
to the left rail of the south-bound track. The engineer testified that, 
apon the fireman speaking to him, he leaned out of the cab and saw 
McGuin between the two tracks, where he considered him safe, but 
he blew the station signal ; McGuin looked over his shoulder, seem- 
ed to see the situation, stepped upon the north-bound track, where 
he was safe, and walked on, then looked straight back to the ap- 
proaching train, seemed to become confused, started two or three ways 
in a second, and then darted across the south-bound track in front of 
the engine and was struck, when one more step would hâve put him 
clear. As he started across the track the alarm signal was given and 
the emergency brakes applied. 

Miller's testimony differs in the important particular that only the 
alarm signal was given to McGuin. He says that, standing on the track 
looking at McGuin, he saw him, just as he was passing out of sight, 
change Ijis course towards the south-bound track; immediately after- 
wards, as the train approached, but before it was in sight, it blew a sta- 
tion signal, which he supposed was for Springfield or Edsall ; after the 
train had passed him, he heard only the alarm signal, and that at the 
same moment the emergency brakes were applied. Miller, from the 
conditions surrounding him and McGuin, had his attention concen- 
trated on the train and was on the alert for its signais ; and if his tes- 
timony be accepted on the point of différence between him and the 
engineer and fireman with respect to the signal, it would support a rea- 
sonable inference that, if McGuin heard the train, he supposed it to be 
on the north-bound track and so moved to the south-bound track to es- 
cape it, that, if the fireman and engineer saw him, they must hâve seen 
him on or near the south-bound track, and that the engineer gave no 
signal to warn him of the unusual fact that a north-bound train was 
approaching on the south-bound track until it was too late for him to 
escape. 

[3] Running a north-bound train on the south-bound track is not 
évidence of négligence, and ail the employés of the railroad must take 
notice of the occasional necessity to make the change. Nevertheless, 
as that is not the usual method of running, the railroad company must 
take notice that their employés will naturally be somewhat less on guard 
against a north-bound train running on a south-bound track, and due 
care requires greater précautions. The case is thus distinguished from 
the cases holding that under ordinary conditions an engineer may as- 
sume that a man in the apparent possession of his faculties will get 
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out of the way of an approaching train. Therefore it was not unrea- 
sonable to hold the railroad company guilty of négligence in this case, 
since it could well be inferred from Miller's testimony that the engi- 
neer, running a north-bound train around a curve on a south-bound 
track, saw McGuin on or very near the south-bound track, and gave 
him no signal till it was too late. This conclusion is so clearly conso- 
nant with common sensé, and the principle has been so recently dis- 
cussed and stated by this court in Southern Ry. Co. v. Cook, 226 Fed 
1, 141 C. C. A. 115, that référence to the adjudicated cases seems un- 
necessary. 

[4] Thèse considérations also dispose of the position that McGuin's 
death was due to a risk assumed by him. He assumed the risk of the 
occasional necessity to run trains on tracks intended for trains going 
in the opposite direction, but the risk assumed was subject to the limi- 
tation that sucli trains should be run with the care to be reasonably ex- 
pected under such conditions. Whether this train was so run was, 
as we hâve pointed out, a question for the jury. There is good ground 
to say McGuin was guilty of contributory négligence in assuming, as he 
probably did, that the train was on the north-bound track. Belt Ry. 
Co. V. Skszypczak, 225 111. 242, 80 N. E. 115. But contributory nég- 
ligence would not prevent a recovery. 

[5] It is true that the District Judge refused to charge one or more 
unobjectionable requests of the défendant on the subject of assumption 
of risk, and that no instruction on the subject of assumption of risk 
was given under that name. But the défendant was not prejudiced by 
the omission, for instruction F, given at defendant's request, is an ac- 
curate and clear statement that McGuin assumed ail risks of His occu- 
pation and his situation, not due to defendant's négligence in failing to 
give warning after perceiving his péril. . 

Afifirmed. 

KNAPP, Circuit Judge (dissenting). I am unable to concur in af- 
firming the judgment in this case, because of my conviction that noth- 
ing was shown which would warrant the jury in charging the railroad 
company with négligence. The majority opinion concèdes that any ad- 
ditional hazard resulting from running a north-bound train on the 
south-bound track was a risk assumed by the employé, but holds that 
this somewhat unusual movement called for greater care for the pro- 
tection of those at work on the right of way. Granting this to be so, 
the question neverthelesS remains whether there was any proof which 
permitted an inference of failure to take every reasonable précaution 
which was required by the actual situation. If the testimony of the 
engineer and fireman, the only eyewitnesses of the accident, is to be 
believed, it cannot be doubted that McGuin had ample warning of the 
approach of the train and could plainly see that it was on the south- 
bound track. It is undisputed that from the point where he was struck 
there was an unobstructed view of the train when it was still at a dis- 
tance of some 660 feet, or about an eighth of a mile. And in my judg- 
ment it does not matter whether the engineer blew a crossing signal or 
an alarm signal when McGuin was first seen, because the signal then 
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given served to wam McGuin, who at once turned about, looked at the 
train, and stepped to a place of safety on the north-bound track. 

But the jury were permitted to disregard this testimony, and to find 
that no vvarning was given until too late, because Miller says that he 
heard a station whistle, probably for Edsall, and then, after an interval, 
a danger signal, which was doubtless the one given when the train was 
right upon McGuin. In other words, because Miller did not hear the 
Crossing signal, to which the engineer and fireman testified, the jur^-- 
were allowed to find that the crossing signal was not given, and there- 
fore that McGuin had no warning that a train was coming, much less 
that it was on the south-bound track. This seems to be the theory 
upon which the recovery is sustained, although in the brief of défend- 
ant in error it is assumed and asserted that a crossing signal was given, 
from which it is argued that: 

"If the engineer had blown the true danger signal when he blew the false 
crossing signal ior îlcOuin, the latter would more likely be living than dead." 

Moreover, Miller was at a considérable distance to the south, around 
the curve in a eut, and the train was still f urther south of him, so that 
he could not yet see it, when the station signal he mentions was given, 
and it was three or four minutes after McGuin had passed entirely out 
of his sight before he heard the danger signal. He could not know, 
and did not attempt to say, how far McGuin had gone, or where he 
was walking, when the train got where the engineer could see him. 
Yet on this alleged discrepancy between the testimony of the engineer 
and fireman, and the négative testimony of Miller, who does not say 
that a crossing signal was not given when the train was still an eighth 
of a mile from McGuin, the jury is upheld in ignoring the positive tes- 
timony of two reputable witnesses — convicting them in eflfcct of delib- 
€rate perjury — and rendering a verdict which, as I see the case, bas 
only the support of pure spéculation. 

I think a verdict should hâve been directed for the défendant. 
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EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. SAME. 

(Circuit Court of Appeals, ïhird Circuit. March 9, 1917.) 

Nos. 2129, 2130. 

l. Insubance ®=3668(14) — Life Insukance — Actions — Peoofs or Loes — Su»- 
nciENCT — Question roa Coubt. 

Where life policies required proofs of death as a condition précèdent 
to recovery, the question of the sufflciency of the proofa is for ttie 
court alone, and if sufficlent the cawe then should be submitted to the 
jury, and if insufficient there is no basis for action. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 
1750, 1766, 1768.] 

^ssFot sther cases see same toplc & KSY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Insueance <S=»659(1) — Life Insurance — Actions — Evidence. 

In an action on a llfe pollcy, where Insured's death was denled, the ad- 
mission In évidence generally of proofs of death Is réversible en-or; the 
proofs belng self-servlng déclarations as to the matter In controversy. 

[Ed. Note.— For other cases, see Insurance, Cent. DIg. §§ 16S)1, 1693.] 

3. Insurance <S=»665(5) — Life Insxteance — Actions — Evidence — Siifficien- 

CT. 

In actions on llfe pollcles, évidence held to warrant flndings that in- 
sured was dead, havlng met hls death through accidentai drowning. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1719, 1721, 
1722.] 

4. Death ®=1 — Presumptions — Effect of. 

Though there is, until the expiration of seven years, a presumption of 
continulty of llfe, in case of disappearance such presumption niay be 
overcome by the circumstances surroundlng the disappearance. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 1-3.] 

5. Evidence 'S=141 — Similab Facts — Ottiek Injuries. 

In action on a llfe pollcy, where recovery was sought for the death of 
insured, who, having entered the surf in the early evening, disappeared 
in a short space of time, évidence of other dlsappearances at the same 
beach was inadmissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 406, 408-413.} 

In Error to the Di.strict Court of the United States for the Eastern 
District of Pennsylvania ; J. W. Thompson, Judge. 

Actions by Nancie M. Searing against the Continental lyife Insur- 
ance Company and against the Equitable Life Assurance Society of the 
United States. There were judgments for plaintiff, and défendants 
bring error. Reversed and remanded. 

Ruby R. Vale, of Philadelphia, Pa., and William F. Kurtz, of Wil- 
mington, Del., for plaintiff in error Continental Life Ins. Co. 

George Douglas Hay, B. Gordon Bromley, and Thomas De Witt 
Cuyler, ail of Philadelphia, Pa., for plaintiff in error Equitable Life 
Assur. Soc. of United States. 

Wm. W. Porter and Sidney E. Smith, both of Philadelphia, Pa., for 
défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Mrs. Nancie M. Sear- 
ing, a citizen of Pennsylvania, brought suit against each of the de- 
fendant insurance companies, corporate citizens of other states, to 
recover on a policy on the life of her husband. On trial by the court 
below she recovered verdicts, and on entry of judgment thereon each 
Company sued out a writ of error. 

As the alleged errors are the same in both cases, we dispose of both 
in this opinion. The questions hère involved are : First, vvhether the 
court erred in ref using the companies' request for binding instructions ; 
and, secondly, whether, if the case was one for a jury, the court erred 

<S3=,For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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in the admission of certain testimony and in certain language used in 
its charge. 

Turning to the first and underlying question, we are of opinion that 
under the évidence the issue hère involved was one which fell within 
the province of a jury, and not the court, to détermine. Turning to 
such évidence, we find, for example, that on November 10, 1914, the 
défendant the Continental Life Insurance Company executed and de- 
livered its policy hère sued on, whereby it covenanted to insure the 
life of Frederick Roe Searing and "to pay at its home office $5,000 
immediately on receipt of due proof of the death of the insured, Fred- 
erick Roe Searing, of Philadelphia, Pa., while this policy is in force 
to the beneficiary, Nancie M. Searing, wife of the insured," etc. The 
allégations of the plaintiff, the beneficiary, were that her husband died 
on August 17, 1915, at Atlantic City; that due proof s of his death 
were furnished the company; that thereby a right of action had ac- 
crued to her. The défendant denied the insured's death, and also the 
furnishing of due proofs of death by the beneficiary. Much of tlie 
confusion in this case arises from the course pursued in the trial, and, 
as there must be a retrial, we Indicate the course to which the plain- 
tifï's case should be directed on a retrial. 

[1] The policy pro vides the beneficiary fumish due proofs of death 
of the insured as a condition précèdent to a right of action. When, 
therefore, proofs of death are ofïered in évidence, they are received 
by the court to enable it to détermine whether the condition précèdent 
to suit had been met. The jury hâve nothing to do with that question 
or with the contents of such proofs. The preparatory question of the 
sufïiciency of the proofs should be so disposed of by the court itself that 
the contents of the proofs are not disclosed to the jury. If the court is 
satisfied the proofs f ulfill the requireraents of the policy, it is its duty to 
allow the case to proceed, and thereafter the jury's province begins 
to consider such pertinent évidence as may thereafter be produced. 
If the court is of opinion the proofs offered are not in due form and 
substance, the court so holds, and there is no issue for the jury to try 
It will thus be seen that in the ordinary case the proofs are for the 
considération of the court alone, and having satisfied their purpose. 
namely, the fulfiUment of a step précèdent to the right of action, they 
hâve served their purpose, and for jury purposes they disappear from 
the case. 

[2] They are in their nature ex parte, self-serving statements, and 
to permit their ex parte statements to influence a jury is so clearly at 
variance with the principles of évidence that a court cannot too care- 
fully in the trial of insurance cases keep wholly to itself, and keep 
wholly from a jury, proofs of loss. The danger of departure from 
this safe course is well evidenced by the record in this case, wherfe, 
for example, letters of plaintififs' counsel, which summed up thé 
plaintiff's case and argued it in détail, were considered by the jury. 
So, also, affidavits of other persons, which accompanied the proofs 
of death, matters proper enough in themselves for the information of 
the company, were read to the jury, when ail such matters were for 
the considération of the court alone. Of course, cases may arise where 
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a court mîght hâve to submit to a jury some issue connected wîth the 
proofs of death, and therefore the proofs themselves would be re- 
cefved and considered ; but it sufïices to say the présent was net such 
a case. Under the course this trial took we think it clear that sub- 
stantial harm was done to the défendants' case by permitting proofs 
and the accompanying doaiments which were solely for the consid- 
ei-ation of the court, to be also given to the jury. We cannot close 
our eyes to the fact that they were meant to influence, and naturally 
would influence, the jury in its verdict. 

[3] Turning to the évidence proper for the jury, we find it tended 
to show that the deceased was last seen by any one as he entered the 
surf at Atlantic City on the evening of August 17, 1915. The con- 
tention of the plaintiflf is that there were such circumstances of im- 
minent péril incident to his subséquent disappearance as warranted sub- 
mission of the question of his death to the jury. In the first place, 
the évidence tended to show an absence of any reason for his abscond- 
ing ; that he was engaged in active business in Philadelphia, and while 
he had financial anxieties, he was not pressed or embarrassed ; that 
he was can-ying on his business and seeking additional business in such 
a way as to lead to the belief that he was anxious to continue it ; that 
he was in a bathing suit when last seen, and that he entered the water 
with the expectation of having a companion, who was with him, join 
him as soon as he could get a bathing suit; that on the return very 
shortly of that companion he had thus suddenly disappeared, without, 
so far as the proofs go, having access to any street clothes; that 
further proofs tended to show that, during the spring preceding his 
disappearance, Searing, on account of his wife's illness, had taken 
an apartment at Atlantic City, where his wife stayed with her mother, 
and where he went himself from time to time; that on the afternoon 
of his disappearance he left Philadelphia in an automobile in Com- 
pany with one Miller, and started for Atlantic City, the arrangement 
being that Miller should return to Philadelphia by rail the next morn- 
ing, while Searing brought his wife back by the auto to see her phy- 
sician in Philadelphia ; that en route down he telephoned his wife they 
were coming, and asked her to delay dinner so as to enable him to 
take a surf bath. There was also proof tending to show that Searing 
had at one time had an accident which left the muscles of his foot 
so bound that overexertion tended to cramp his lower limbs ; that 
shortly before his disappearance he had been examined by a physician 
and disclosed high blood pressure, indicating heart détérioration ; that 
during that day he had complained of abdominal cramp. 

Searing's auto broke down shortly before reaching Atlantic City. 
Some time was spent in a f ruitless effort to repair it, and both he and 
Miller were picked up by a passing automobile and taken within a 
couple of blocks of Searing's apartment. From there the men hur- 
ried to that apartment and up three flights, where Searing put on a 
bathing suit and, leaving his clothes, started for the beach. While 
at tlie house Searing complained of being warm and tired. On leav- 
ing the apartment about 7 o'clock, the tvvo men stopped at a bar, where 
they took a drink, and where it appeared that Searing had no money 
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with him, and Miller, who was in his street clothes, had to pay for 
such drinks. Searing then proceeded to the shore, while Miller started 
to hire a bathing suit, agreeing to meet him later. The last seen of 
Searing by Miller, the former was just entering the surf. The proofs 
showed that the température of the water on that day and the pre- 
ceding was below normal, and lower than on any day that month be- 
fore or after. Under the then existing conditions of current and tides, 
it was shown a body could be washed under the débris of an old pier, 
and if caught there was not likely to be recovered, but would be de- 
stroyed by crabs and fishes. The surf guards had left for the day. 
On Miller's return, in about 20 minutes, Searing had disappeared. 
An alarm was given, the police notified, but he was not seen again. 

In view of thèse proofs, was the court bound to withdraw the case 
from the jury, and to hold as a matter of law that no inference could 
be drawn from thèse proofs that the insured was dead? We hâve not 
referred to the évidence produced by the défendant, to the contradic- 
tions of ail the plaintiff's, and in view of the case going back for a 
retrial we refrain from any such discussion at ail of it, or of the 
plaintiff's proofs in détail. For présent purposes it suffices to say 
that an examination of ail the proofs satisfied us that the court be- 
low would bave been in error had it withdrawn the case from the 
jury. 

[4] The law bas said that after the lapse of seven years a pre- 
sumption of death arises, but unless seven years bave passed there is 
a presumption of life. This presumption of life can be met and over- 
come by proof of circumstances of spécifie péril to which the persan 
disappearing was subjected, and we think there was évidence in this 
case which, if believed, tended to show such péril. Each case of dis- 
appearance bas its own individual facts, and affords no controlling 
précèdent for a case of disappearance under différent facts. In sup- 
port, however, of our conclusion that there existed in the présent case 
proofs from which the présence of a spécifie péril could be found, to 
which Searing was subjected, we may refer to Fidelity v. Mettler, 
185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922, and to avoid misappre- 
hension we may say that the présence of such spécifie péril to Searing 
in this case makes our holding no departure in any respect from 
those firmly established Pennsylvania cases (Burr v. Sim, 4 Wliart. 
[Pa.] 150, 33 Am. Dec. 50; Bradiey v. Bradley, 4 Whart. [Pa.] 173; 
Whiteside's Appeal, 23 Pa. 114; Esterly's Appeal, 109 Pa. 222; 
Welch's Appeal, 126 Pa. 297, 17 Atl. 623 ; Mutual Benefit's Pétition, 
174 Pa. 1, 34 Atl. 283, 52 Am. St. Rep. 814), which in substance hold 
that mère disappearance for less than seven years créâtes no presump- 
tion of death when not accompanied by subjection to any spécial péril. 

[5] Another matter remains to be noticed. Evidence was submit- 
ted of the disappearance of othcr persons at Atlantic City. This we 
think constituted error. Without hère discussing each of thèse cases, 
and showing how they tended to becloud the issue in this case, we 
may say that every unexplained disappearance case is of necessity 
différent in some particulars from ail others, and none of those so 
testified to in this case involved any such gênerai, or indeed spécial, 
240 F.— 42 
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identity with the présent case, as in any way threw any pertinent evi- 
dential light on the présent issue. Their récital to the jury was, in 
our judgment, so misleading and prejudicial to the défendants' case 
that, if for no other reason, the judgment below should be reversed, 
and the cause remanded for further procédure. 



DALY JTJDGE MINING CO. v. TOWEY. 
(Circuit Court of Appeals, Eighth Circuit. February 16, 1917.) 

No. 456&. 

1. Masteb and Servant ®=>276(4) — Injubies to Sebvant — Evidencî- — Cause 

OF Accident. 

In an action for Injuries to the operator of an electrlc mine inotor, 
évidence held sufflelent to support the jury's flnding that the accident 
was caused by a loose plank In the track over whlch the motor was run. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
951, 959.] 

2. Masteb and Sebvant <S=>297(2) — Injubies to Sebvant — Spécial Findings 

Inconsistent with General Verdict. 

In an action for Injuries to a mine motorman, caused by a loose plank 
in the track, spécial findings that the jury dld not know how the plank 
became loose, or how long It had been loose, are not inconsistent with, 
nor insufflcient to sustaln, a gênerai verdict (or plalntlff. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1196.] 

3. Masteb and Servant <s=>118(1) — Injuries to Servant — Neoligence of 

Masteb — Safe Place to Wobk. 

It is the duty of a mlnlng company to exercise ordinary care to keep 
the planks placed on the cross-tles between the rails of its track In a 
reasonably safe condition, so as not to cause an Injury to an operator of 
the motor, and that duty Is contlnuous. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. | 209.] 

i. Masteb and Servant i®=»27S(10) — Injubies to Servant — Evidence — Safe 
Place to Wobk — Existence of Defeot. 

In an action for injuries to a raine motorman, caused by a loose plank 
In the track, évidence hcld sufflelent to sustaln a verdict for plalntifC, 
notwlthstandlng testimony by defendant's inspector that he securely nail- 
ed the plank to the ties the day before the accident 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 964.] 

5. Appeal and Ebbob <S=»2e3(5) — Pbesentinq Questions Bei.ow — Exceptions 
— Motion foe New Tbial. 

The overruling of a motion for a new trial based on alleged errors in 
the instructions Is not alone sufficient to reverse the judgment, where no 
exceptions were taken to any of the instructions glven. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 1521.] 

In Error to the District Court of the United States for the District 
of Utah; Wm. H. Pope, Judge. 

Action by Frank Tovs^ey against the Daly Judge Mining Company. 
Judgment for the plaintiff, and défendant brings error. Affimied. 

(S=3For other cases see same topic & KEY-NUMBER In aU Key-NumbereJ Dige3ts & Indexes 
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Robert A. Holland, Jr., of St. I/)uis, Mo. (William H. King, Joël 
Nibley, and M. E. Wilson, ail of Sait Lake City, Utah, on the brief), 
for plaintiff in error. 

E. C. Weber, of Fort Madison, lowa (Albert J. Weber and Culbert 
L,. Oison, both of Sait Lake City, Utah, on the brief), for défendant 
in error. 

Before ADAMS, Circuit Judge, and REED and ELLIOTT, Dis- 
trict Judges. 

REED, District Judge. The défendant in error, who was plaintiff 
in the District Court, recovered judgnient against the Mining Com- 
pany, défendant in that court, as damages for a personal in jury re- 
ceived by him while operating an electric motor upon a track in draw- 
ing cars to and from the defendant's mine to its mill. Two alleged 
grounds of négligence were submitted by the trial court to the jury: 

(1) That défendant was négligent in failing to furnish a reasonably 
safe motor upon which the plaintiff was employed, in that it negli- 
gently left in the lower part of the motor an opening through which 
extraneous objects might pass and cause an injury to the motoneer. 

(2) That the défendant was négligent in failing to provide a safe 
place or track upon which plaintiff was to work upon the occasion in 
question, in that it permitted a certain plank, laid upon the cross-ties 
on which the rails were laid, to become loose, with the resuit that the 
motor as it passed over the track caught this loose plank and carried 
or thrust it into the opening in the motor before referred to, where 
it caught and seriously injured the plaintiff 's foot, necessitating its 
amputation. 

At the close of the évidence the défendant moved for a directed 
verdict upon the ground that the testimony was insufficient to support 
either of thèse alleged grounds of négligence. This motion was de- 
nied, to which the défendant excepted, and the ruling is assigned as 
error. 

Thé jury returned a gênerai verdict for the plaintiff in the sum of 
$5,000. It also answered spécial interrogatories submitted by the 
court, which interrogatories and the answers thereto are as f ollows ; 

(1) What was the cause of the accident? A. A loose plank. 
(1%) Was the motor used a reasonably safe one? A. No, 

(2) Was the plank at the tlme and place of the accident loose? A. Yes. 

(3) If so, how did It become loose? A. We do not know. 

(4) How long had it been loose? A. We do not know. 

(5) Did the wltness .Joues nail down the plauk on February 14, 1912 (the day 
before the injury to ttie plaintiff)? A. No. 

No objections were made to the submission of the spécial interrog- 
atories ; nor is either of the findings challenged as being inconsistent 
with the gênerai verdict; nor was there any motion for a judgment 
upon the spécial findings because inconsistent with the gênerai ver- 
dict; and no exceptions were taken to any of the instructions given 
by the court to the jury. 

[1] The first assignment of error, based upon the déniai of the mo- 
tion to direct the verdict, is : (1) That the testimony is wholly insuffi- 
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dent to support the finding that the accident was caused by a looje 
plank in the track over which the motor was run, which caused the 
accident and resulting injury to the plaintiff. There is ample évidence 
to support this finding of the jury. It is true that défendant'? track 
inspector, Jones, testified that he was frequently over the track in 
question, and vi'as over it the day before the accident, and observed 
that the plank was then loose, and that he nailed it down firmly to the 
ties upon which the rails were laid; while one and perhaps two wit- 
nesses in behalf of the plaintiff testified that there was a loose plank 
in the track at the place where the accident occurred, and one of theni 
testified that a loose plank had been there for some 10 days or more 
prior to the accident, that he could not definitely locate the same, but 
that it was in the vicinity of or close to the place in the track where 
the accident occurred. 

[2] The finding of the jury that there was a loose plank at the time 
and place of the accident, and that the plank was the cause of the 
accident and injury to the plaintiff, is conclusive upon this question. 
The answer to the third interrogatory that the jury did not know how 
the plank became loose, and to the fourth that they did not know how 
long it had been loose, is not inconsistent with, nor insufficient to 
sustain, the gênerai verdict. Whether or not the answer to interroga- 
tory 1% is sustained by the testimony is quite immaterial, for the 
finding that the accident was the resuit of a loose plank, which existed 
at the time of and shortly before the accident, is sufficient to sustain 
the verdict without the answer to this interrogatory. 

[3, 4] The contention of the défendant is that there is not sufficient 
évidence to sustain the finding that a loose plank existed for such 
time before the accident that the défendant should hâve known of 
its existence. But it was the duty of the défendant to exercise or- 
dinary care to keep the planks, which were placed upon the cross-ties 
between the rails, in a reasonably safe condition so as not to cause 
an accident to the motor (though that may bave been in a reasonably 
safe condition) resulting in an injury to the plaintiff. This duty was 
continuous, and there was testimony by plaintiff's witnesses Archer 
and Nelson that a loose plank or planks existed in this track for some 
ten days, two weeks or more before the accident. Defendant's track 
inspector, Jones, testified that he went over the track the day pre- 
ceding the accident; that he went over the track about ten times 
that day, which was February 14th, and said : 

"I was on duty, and I did sometliing wlth this plànk. Tlie planks were 
about 10 inehes wide and about 10 feet long; 3 incbes thick. 1 cleaned up 
some of the planks that were along the track there, and throwed them ont of 
the window at this particular place, and I nailed that one down. There is 
ties there ; that is part of the trestle, and the ties goes across the trestle, and 
I nailed the plank to the ties. "We hâve single jack hammers about four 
pounds, and drive two nails on each end of the plank, and sonietimes one in 
the center. On this occasion I used a 40 penny nail. I hâve got one in my 
pocket ; that is the klnd of nail I used. After I left that plank after driving 
thèse nails in, the plank was in good shape and it was fast to the ties. In 
driving thèse nails I met the ordinary and usual résistance that one meets 
in driving in good sound wood. It was after dinner on the 14th that I fasten- 
ed that plank in the manner descrlbed, and by that I mean that it was along 
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about 1 or 2 or 3 o'clock, along In the aftemoon. I passed over It on the 
15th, the day of the accident. Those cars operated over the same place on the 
day of the 15th, ail day long in the regular way, and I dld not notice anythlng 
wrong wlth the plank wlth référence to Its being loose or anythlng out of the 
ordinary. I gave to that plank and the track as I passed over it the usual 
attention that I gave It, and I discovered nothing out of the ordinary. I recall 
the last trlp that we made on the 15th over that plank, and I recall notidng 
that plank, It was somewhere pretty close to 4 o'clock. Its condition then 
was good. It was fastened to the ties about 4 o'clock on the 15th; that was 
the last time I saw the plank before the accident (whlch was shortly after 6 
o'clock on the evenlng of the 15th). The next morning I saw the plank in the 
condition In whlch I hâve deseribed (that is, that it was badly injured, split in 
two, and was In the condition deseribed by other wltripsses)." 

That the plank was loose on the day of the 14th is conclusivelv 
settled by the testimony of the track inspecter, Jones, and by the 
finding of the jury. If it was loose upon that day when the track 
inspector passed over it, and it had been loose for some days prior 
thereto, as testified by the witnesses Archer and Nelson, the jury 
might well find that Jones did not nail the plank down as he testified 
that he did. 

There are some other assignments of errer, based upon rulings on 
objections to the testimony. We hâve examined thèse rulings, and 
find no réversible error in them. 

[5] The défendant filed a motion for a new trial after judgment, 
in which it alleged that the court erred in some of its instructions 
to the jury, and assigns error in overruling that motion; but the 
overruling of the motion for new trial is not alone sufficient to reverse 
the judgment. 

The judgment is affirmed. 

Thelate Judge ADAMS heard the argument of this case, partici- 
pated in its décision, and concurred in the resuit as announced in the 
f oregoing opinion. 



HIRSCH V. PEOPLE'S BANK OF PLAQUEMINE, LA., et al. 

In re LOUIS DANOS PLANTING & MFG. CO. 

(Circuit Court of Appeals, Fifth Circuit March 23, 1917.) 

No. 3009. 

Bnxs AND Notes iS=426— Patment. 

The holder of notes secured by a mortgage on land acquired by a bank- 
rupt corporation, which assumed payment, deiiianded payment fron) an 
officer of the corporation, who was a son of the original maUer. On sug- 
gestion of the officer, appellant agreed to earry such notes, wherenpon 
the corporation paid to the holder the amount due on the notes, obtaininK 
the money on demand notes. The notes were then delivered to appellant, 
and thie demand notes taken up with funds paid by him. Held that, as 
the corporation merely acted as intermedlary, the notes were not ex- 
tinguished, the original niaker never acquiring possession, under the rule 
that the légal resuit of a debtor's payment of hls debt is to extinguish it, 

©ssPor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe* 
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and his reissue of the Instrument evidencing the obligation does not re- 
vive it, or a mortgage which secured It 

[Ed. Note.— For other cases, see Bills and Notes, Cent. DIg. §§ 1223- 
1232.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

In the matter of the bankruptcy of the Louis Danos Planting & 
Manufacturing Company. From a decree disposing of the final ac- 
count of Dr. J. L,. Danos, trustée, on opposition of the People's Bank 
of Plaquemine, La., and of the pétition of Emile Hirsch, the latter ap- 
peals. Reversed. 

Paul G. Borron, of Plaquemine, La., and Clarence S. Hébert, of 
New Orléans, La., for appellant. 

J. H. Pugh, of Plaquemine, La., and Walter Lemann, of Donaldson- 
ville, La. (Edward N. Pugh, of Donaldsonville, La., on the brief), for 
appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. In January, 1906, Louis Danos made a 
séries of notes, each payable to his order, amounting in the aggregate 
to $60,000, which were secured by a mortgage and vendor's lien or 
privilège on the Milly plantation, Thereafter the mortgaged property 
was conveyed to the L. Danos Planting & Alanufacturing Company, 
a corporation, which will be referred to as the Danos Company. By the 
act of sale to that company it assumed the outstanding mortgage and 
vendor's privilège notes, but the holders of those notes were not par- 
ties to that transaction. The Danos Company was adjudged bank- 
rupt, and the Milly plantation was sold under orders made in the bank- 
ruptcy proceeding. Emile Hirsch presented four of the above-mention- 
ed notes, aggregating $6,500. The People's Bank of Plaquemine, the 
holder of some of the secured notes, opposed the allowance of the 
notes presented by Hirsch as claims against the proceeds of the sale 
of the mortgaged property on the ground that those notes were paid 
by the Danos Company, it being averred that three of them, aggregat- 
ing $4,000, were paid on February 8, 1912, and that the remaining 
note, for $2,500, was paid on February 21, 1912. This opposition was 
sustained as to the three notes alleged.to hâve been paid on February 
8, 1912, and was overruled as to the $2,500 note alleged to hâve been 
paid on February 21, 1912. The appeal is from a decree to this effect. 

In January, 1912, the notes in question, and others of the séries, 
were held by Dr. W. A. Holloway, and became payable by the ex- 
piration of the time for which the original dates of payment had been 
extended. Dr. Holloway then made it known that "he would like to 
hâve some money." Dr. J. L. Danos, who was a son of the maker of 
the notes and also an officer of the Danos Company, betvveen the date 
of the maturity of the notes on January 2 and February 8, 1912, had 
several conversations with Dr. JHoUoway in regard to the notes held 
by the latter. Dr. Holloway made it known that he "could do with 
about $6,500," and that he was willing for some one else to take up 
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and carry that amount of the notes he held. Dr. Danos applied to sev- 
eral persons, including Emile Hirsch, to take and carry some of the 
notes held by Dr. Holloway. Hirsch agreed to take $6,500 of those 
notes. What seems to us to be the convincing prépondérance of the 
évidence is to the efïect that this agreement by Hirsch with Dr. Danos 
was made prior to the delivery of $4,000 of the notes by Dr. Holloway 
to Dr. Danos on February 8th, and that at that time the understanding 
between Dr. Danos and Hirsch was that the latter would on February 
21 st hâve in hand the amount in cash required to pay for $6,500 of the 
notes held by Dr. Holloway. The testimony of Dr. Danos to the ef- 
fect that Hirsch's agreement to take the $6,500 of notes was made aft- 
■er February 8th is in conflict with that of several other witnesses, 
some of whom were disinterested, and is not in harmony with his own 
previously given version of his transaction with Hirsch. 

Furthermore, there was évidence tending to prove that Dr. Danos 
was improperly influenced to change his version of the Hirsch trans- 
action, in that he was a party to an agreement or understanding with 
the purchaser of the mortgaged property, which had the effect of mak- 
ing it to the interest of the Danos family to defeat the asserted right 
of Hirsch to participate in the distribution of the amount for which 
that property was sold. On February 8th, after Hirsch had agreed to 
take $6,500 of the notes on February 21st, Dr. Holloway delivered 
three of the notes, aggregating $4,000 principal, to Dr. Danos, and re- 
ceived from the lattér the Danos Company's check on the People's 
Bank of Plaquemine for $4,032, being the amount of the notes, with 
interest, from January 2d to February Sth. On the date this check 
was drawn the drawer did not hâve to its crédit in the drawee bank 
the amount required to meet the check. On February 9th the drawee 
bank lent $4,000 on a demand note made to it by the Danos Company, 
credited that company's account with that amount, and paid the check 
given to Dr. Holloway when it was presented on the 9th. On Febru- 
ary 21st Dr. Danos received from Dr. Holloway another of the notes 
held by him, one for $2,500, gave him the Danos Company's check on 
the same bank for $2,527.78, being the principal and interest to that 
date, delivered to Hirsch that note, and also the three notes obtained 
from Dr. Holloway on the Sth, and received from Hirsch his check on 
the Iberville Bank & Trust Company for $6,572.22, payable to the or- 
<ler of the Danos Company. The amount of this check was the prin- 
cipal of the four notes, with interest thereon to February 21 st. This 
check was deposited in the People's Bank of Plaquemine to the crédit 
of the Danos Company, and the.proceeds of it were used in paying the 
Danos Company's demand note of the Sth and the check given to 
Dr. Holloway on the 21 st. 

When the three notes delivered by Dr. Holloway to Dr. Danos on 
the Sth were delivered to Mr. Hirsch on the 21st, they were in the 
same condition in which they were when Dr. Holloway parted with 
them on the Sth. On the back of each of them was the indorse- 
ment in blank of Louis Danos and entries showing payments of in- 
terest and extensions of the time of maturity. Nothing on either of 
the notes indicated that the principal amount it called for had been 
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paid in whole or in part. No party to the transactions of the 8th, 9th, 
and 21st intended or understood that those transactions, or any of 
them, had the effect of paying or extinguishing the four notes in ques- 
tion, or either of them. Dr. Holloway, who was unwilling to grant f ur- 
ther extension or indulgence as to ail the notes he held, consented to 
transfer part of them to another, who was willing to take and hold 
them if such a person could be found, and, at the time of the deliv- 
eries made by him to Dr. Danos, understood that the latter was getting 
the notes fora third person who had agreed to buy them. Dr. Danos 
did not understand or intend that anything he did, individually or in 
the name of the Danos Company, effected a payment or extinguishment 
of the notes, and delivered them to Mr. Hirsch as existing secured ob- 
ligations. Mr. Hirsch bought the notes as an investment, understand- 
ing that as to them he succeeded to ail the rights of Dr. Holloway, the 
former holder. Louis Danos, the maker of the notes, never reacquired 
possession of them after he indorsed and delivered them to another 
holder, did not provide or furnish the money to meet the check given 
to Dr. Holloway on the 8th, and, when the notes were delivered to Mr. 
Hirsch on the 21st, distinctly manifested his understanding that they 
were still in force by signing a mémorandum on each of them showing 
that it was extended to January 2, 1915. It was not made to appear that 
either Dr. Holloway or Mr. Hirsch was even aware that the Danos 
Company had assumed the payment of the notes. The former in ac- 
cepting the Danos Company 's checks, and the latter in giving his check 
to that Company, cannot be regarded as dealing witli a party whose 
relation to the notes was that of the maker of them. 

What ail the parties to the transactions intended was a transfer of 
the notes from one holder to another. The claim thaf the notes were 
paid contrary to the intention of ail the parties to the deaiings is sought 
to be supported by invoking the rule that the légal resuit of a debtor 
paying his debt is to extinguish it, and that his reissue of the instru- 
ment evidencing the obligation does not revive it or a mortgage which 
secured it. Hibernia National Bank v. Succession of Gragard, 109 La. 
678, 33 South. 728. The évidence in the case négatives the existence 
of such a state of facts. Louis Danos, the sole maker of the notes, did 
not make the alleged payment, and, so far as the évidence indicates, 
has never had the notes in his possession since he indorsed them. The 
deaiings of Dr. Holloway and Mr. Hirsch with référence to the notes 
were not with the maker of them, btit with Dr. Danos, a total stranger 
to the notes, so far as Dr. Holloway and Mr. îfirsch knew or were 
concerned. Dr. Danos by his conduct manifested an interest and pur- 
pose to postpone collection of the notes, instead of bringing about the 
payment of them. He negotiated and arranged with Dr. Holloway 
and Mr. Hirsch for a transfer of the ownership from the former to 
the latter. Obviously the transaction with the bank was but a means 
adopted in bringing about this resuit. 

The rule invoked does not stand in the way of even the maker of ma- 
tured notes, or one who has assumed the obligation of the maker, ar- 
ranging for a transfer of them from a holder who is unwilling to grant 
a desired extension of the time of payment to one who consents to buy 
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and hold them as an investment. The maker may act as an interme- 
<liary in carrying out such an arrangement when made, as by procuring 
a third person to pay to the transférer the considération for the trans- 
fer prier to the time when the agreed transfer is to be consummated 
by the transférée paying the considération and taking the notes. 
Where, as in this case, ail the parties to the transaction clearly intended 
a purchase by Mr. Hirsch of notes held by Dr. Holloway, with the se- 
curity unimpaired, and understood at the time that this resuit was ac- 
complished by what was donc, the transaction is to be given effect as 
a purchase without regard to the mode adopted to accomplish the in- 
tended resuit. Dodge v. Freedman's Sav. & Trust Co., 93 U. S. 379, 
23 L. Ed. 920; Ketchum v. Duncan, 96 U. S. 659, 24 L. Ed. 868; 
Swope V. Lefïingwell, 72 Mo. 348 ; Johnston v. Schnabaum, 86 Ark. 82, 
109 S. W. 1163, 17 L. R. A.(N . S.) 838, 15 Ann. Cas. 876; Gernon v. 
McCan, 23 La. Ann. 84 ; Casco National Bank v. Shaw, 79 Me. 376, 10 
Atl. 67, 1 Am. St. Rep. 319; 3 R. C. L. 1268; 7 Cyc. 1025. The con- 
clusion is that the notes held by Mr. Hirsch hâve not been paid, were 
in f uU force and effect when he acquired them by purchase, and remain- 
ed secured by the mortgage and vendor's lien or privilège. 

It follows that the decree under review should be reversed; and it 
is se ordered. 



BRADt et al. v. ANDERSON.» 

(Circuit Court of Appeals, Second Circuit. Tebruary 8, 1917.) 

No. 149. 

IXTERNAL Revenue <@=>7 — Income Taxes — Imposition. 

The Sixteenth Amendment, under which Income Tax Act (Oct. 3, 1913, 
c. 16, 38 Stat. 166), was passed, was ratlfied February 28th of that year. 
Section 2 A, subd. 1, of the act (Comp. 8t. 1913, § 6319), déclares that there 
shall be levled, assessed, collected, and paid, annually, upon the entire 
net income arising or accruing from ail sources In the precedlng calendar 
year to every citizen of the United States and every person in the United 
States, though not a citizen, a tax of 1 per cent, upon such inconre, etc. 
Subdivision D (Comp. St. 1913, § 6324) déclares that the tax shall be coiii- 
puted upon the remainder of such net income of each person subject there- 
to accrulng during the precedlng calendar year ending December 31st, 
provlded that for the year ending December 31, 1913, such tax shall be 
computed on the net income accrulng from March Ist to December 31st 
of that year, after dedueting flve-sixths only of the spécifie exemptions 
and déductions provlded for. Subdivision E (Comp. St. 1913, § 6325) dé- 
clares that nothlng In the section shall be construed to release a taxable 
person from liablllty for Income tax, nor shall any coutract entered into 
after the act takes effect be valld in regard to any fédéral tax, while sub- 
division G (a) (Comp. St. 1913, § 6327) déclares that the normal tax Im- 
posed upon individuals likewlse shall be levled, assessed, and paid an- 
nually upon the entire net income arising or accrulng from ail sources 
during the preceding calendar year to every corporation, joint-stock com- 
pany, or association, and every Insurance company. Plaintiff's testator 
died July 22, 1913, before the enactment of the statute. His exeeutors, 
contendlng that the tax Is agalnst persons who are citizens or résidents 
of the United States, sought to recover income taxes paid on the ground 
that deceased was not a citizen or résident at the time of the passage of 
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the act, havlng prevlously dled. Eeld that, notwlthstandlng the tax Is 
agalnst cltizens and résidents of the United States, yet, as it was made 
rétroactive, the constitutional amendment having been adopted February 
28, 1913, It applied to deceased, and, as he could not persoually make re- 
tum, hls exeeutors are bound to make the sam'e. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. 01g. §§ 8-10.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Nicholas F. Brady and others, exeeutors of the last will 
and testament of Anthony N. Brady, deceased, against Charles W. 
Anderson, late Collector of Internai Revenue, Second District of New 
York. There was a judgment for défendant, and plaintifïs bring er- 
ror. Affirmed. 

Joline, Larkin & Rathbone, of New York City (John M. Perry, of 
Brooklyn, N. Y., and Charles A. Doolittle, Jr., of New York City, of 
counsel), for plaintifïs in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben. A. Mat- 
thews, Asst. U. S. Atty., of New York City, of counsel), for défendant 
in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an action against the collector of 
internai revenue by the exeeutors of Anthony N. Brady, deceased, to 
recover taxes assessed by the Commissioner of Internai Revenue and 
paid by them under protest upon income received by Brady during his 
lifetime before the Income Tax Act of October 3, 1913, imposing a tax, 
had been passed. 

The Sixteenth Amendment, by virtue of which the statute was enact- 
ed, was ratified February 28, 1913, and the Suprême Court has for that 
reason held that Congress had power to make it rétroactive to March 
1, 1913. Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 20, 36 Sup. 
et. 236, 60 L. Ed. 493. 

Anthony N. Brady died July 22, 1913, and his exeeutors, in accord- 
ance with the requirement of the Commissioner of Internai Revenue, 
made a retum of the income received by him between March 1, when 
the act went into efïect, and July 22, 1913, when he died. The Commis- 
sioner assessed a tax of $61,654.72. 

The case having come on for trial before Grubb, J., and each side 
having moved for the direction of a verdict, he directed a verdict for 
the défendant. This is a writ of error to the judgment entered thereon. 

The questions presented are purely of law, involving only the con- 
struction of the statute. We confine ourselves to the considération of 
the provisions relating to citizens and résidents of the United States. 

Section II of the act reads as follows : 

"A. Subdivision 1. That there shall be levled, assessed, collected and paid 
annually upon the entlre net income arlslng or accruing from ail sources In 
the preceding calendar year to every citizen of the United States, whether 
reslding at home or abroad, and to every person residing in the United States, 
though not a citizen thereof, a tax of 1 per centuxa per aruium upon such in- 
come eicept as hereinafter provided ; and a lilse tax shall be assessed, levied, 
collected, and paid annually upon the entlre net Income from ail property 
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owned and of every business, trade, or profession carried on In the United 
States by persons residing elsewhere. » • • 

"D. The said tax sball be conTputed upon the remainder of said net Income 
of each person subject thereto, accrulng during each preceding calendar year 
endlng Deceuiber thirty-first: Provided, however, that for the year endlng 
December thirty-first, nlneteen hundred and thlrteen, said tax shall be com- 
puted on the net Ineome accrulng from March flrst to December thlrty-flrst, 
nlneteen hundred and thlrteen, both dates inclusive, after deductlng five-slxths 
only of the spécifie exemptions and déductions herein provided for. On or 
before the first day of March, nineteen hundred and fourteen, and the flrst 
day of March in each year thereafter, a true and accurate returu, under oath 
or aflirmation, shall be made by each person of lawful âge, except as herein- 
after provided, subject to the tax imposed by this section, and liaving a net 
Income of .^H.OOO or o^er for the taxable year, to the collecter of Internai 
revenue for the district in which such person résides or bas hls principal 
place of business, or in the case of a person residing in a foreign country, in 
the place where bis principal business is carried on within the United States, 
in such form as the Commlssioner of Internai Revenue, with the approval of 
the Secretary of the Treasury shall prescribe, settlng forth speclflcally the 
gross amount of income from ail separate sources and from the total thereof, 
deductlng the aggregate items or expenses and allowance herein authorlzed; 
guardians, trustées, executors, admlnlstrators, agents, receivers, conservators, 
and ail persons, corporations, or associations acting in any flduciary capacity, 
shall make and render a return of the net income of the person for whom they 
act subject to this tax, coming Into thelr custoûy or control and management, 
and be subject to ail the provisions of this section which apply to indlvid- 
uals. * * * 

"E. * ♦ * Nothing in this section shall be construed to release a tax- 
able person from llabillty for income tax, nor shall any contract entered into 
after this act takes effect be valid in regard to any fédéral income tax Inï- 
posed upon a person liable to such payment. » * * 

"The provisions of this section relatiug to tbe déduction and payment of 
the tax at the source of income shall only apply to the normal tax hereinbe- 
fore imposed upon indlviduals. * * • 

"G. (a) That the normal tax hereinbefore Imposed upon indlviduals like- 
wlse shall be levied, assessed, and paid annually upon the entire net Income 
arlsing or accrulng from ail sources during the preceding calendar year to 
every corporation, joint-stock eompany or association, and every Insurance 
Company, organlzed in the United States, no matter how created or organ- 
ized, not includlng partnershlps; but if orgauized, authorlzed, or existing un- 
der the laws of any foreign country, then upon the amount of net income 
accrulng from business transacted and capital invested within the United 
States during such year. * * * " 

The plaintiffs contend that the tax is against persons who are citizens 
or résidents of the United States. The government contends that the 
tax is upon the property and not upon the person, which was the view 
taken by the trial judge. 

The plaintiffs argue that as Brady, having died July 22d, was neither 
a citizen nor a résident of the United States October 3, 1913, at the time 
the. act was passed, its language does not authorize collection of any tax 
upon income received by him. On the other hand, the government says 
that as the tax is upon the property, it makes no différence whether 
Brady was living or dead at that time. 

In our opinion the tax is against the citizens and résidents of the 
United States personally. They are chargeable in respect to income re- 
ceived by them. The statement that the tax is upon this income does 
not create an obligation in rem. It is only a way of saying that the own- 
er is taxable with référence to the income. Taxable persons are spoken 
of throughout the act. The effect of making the act rétroactive is, in 
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our opinion, to apply it to Brady exactly as i£ it had been enacted 
March 1, 1913, and as, by reason of his death, he cannot make a re- 
turn, his executors, into whose hands his estate has come, must do so. 
The judgment is affirmed. 



JOHNSTONE V. BABB. 

(Circuit Court of Appeals, Fourth Circuit. March 1, 1917.) 

No. 1490. 

1. Bankkuptcy &=yH05 — Statdte — Construction. 

Under BanUr. Act Jnly 1. 1898, c. 541, § 60. .TO Stat. 562 (Comp. St. 191.3 
§ 9644), providing for tlie settlng aside of preferential transfers, a mort- 
gage given by a bankrupt wltliin four nionth.s of bankruptcy wlll be set 
aside only in so far as it is a préférence ; but, if the mortgage be snbject 
to attaclt under section 67 (section 96.51), which Is practieally the Eliza- 
bethan statute against frauduleut conveyances, the lien Itself may be va- 
cated. 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. §§ 466-468.] 

2. Bankbuptct <@=303(3) — Fraudulent Conveyances — Evidence — Suffi- 

CIENCY. 

In a suit by a trustée In bankruptcy to set aside a mortgage given by 
the bankrupt within four months of b.nnkruptey, évidence hcld InsufQ- 
cient to show that It vv^as either a preferentisl or fraudulent transfer, 
subject to attaek under Bankr. Act July 1. 1898, § 60, or section 67, both 
of which provide for attaek on such conveyances. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 462.] 

H. Bankruptcy <S=>1S4(1) — Fraudulent Conveyances — Attack. 

In such case, the mortgage cannot be questioned under the South Caro- 
llna statute against fraudulent conveyances (Clv. Code 1912, § .3455). 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 275,] 

4. Feaudulent Conveyances <S=9l66 — Bxtlk Sai.es Act — Mortgage. 

In such case, the mortgage which wa.s on the banlcrupt's stock of goods 
Is not sub.1ect to attack, as vlolatlng the South Carolina Bulk Sales Act 
(Clv. Code 1912. § 24.34); the bankrupt assuring the mortgagor the loan 
would enable him to pay off hls debts. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§ 519.] 

Appeal f rom the District Court of the United States for the West- 
ern District of South CaroHna, at Greenville, in Bankruptcy; Joseph 
T, Johnson, Judge. 

In the matter of the bankruptcy of W. C. Babb. Suit by Albert S. 
Johnstone, trustée in bankruptcy, against V. M. Babb. From a decree 
for défendant, complainant appeals. Affirmed; 

A. C. Todd, of Laurens, S. C. (Haynsw^orth & Haynsvirorth, of 
Greenville, S. C., and H. S. Blackvirell and Dial & Todd, ail of Laurens, 

5. C., on the brief), for appellant. 

R. E. Babb, of Laurens, S. C, and E. M. Blythe, of Greenville, S. 
C. (Simpson, Cooper & Babb, of Laurens, S. C, on the brief), for ap- 
pellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

«3»For other caacB se* aune toplc ft KEY-NUMBBR in ail Key-Numbered Digestr & Indexe» 
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DAYTON, District Judge. [1] This case présents the nowise un- 
usual question involved when a trustée in bankruptcy seeks, under sec- 
tions 60 and 67 of the Bankruptcy Act, to assail a loan made to the 
bankrupt and secured within four months of his adjudication. A long 
Une of décisions has determined that the relief sought, if granted, un- 
der section 60, extends only to an avoidance of the préférence secured 
by the lender himself as a créditer, or as the practical agent of one 
who is a creditor. If such relief, however, is sought and granted, un- 
der section 67, which is practically the Elizabethan statute against 
fraudulent conveyances, generally adopted by the states of this coun- 
tr}', such relief may extend to the extinguishment of the lien created, 
as having been so created for the purpose of hindering, delaying, and 
defrauding creditors. 

[2] Hère appeal is made to both sections by the trustée for relief. 
Necessarily the case must be determined by the facts disclosed. Thèse 
facts briefly stated are: W. C. Babb, the bankrupt, and V. M. Babb, 
the appellee, are distantly related by blood and are connected by mar- 
riage, having married sisters, the daughters of J. L. Mahafïey. Both 
resided in Fountain Inn, S. C, and both were engaged in separate and 
distinct lines of mercantile business. Mahaffey, the father-in-law, was 
a farmer and a merchant to a limited extent, living 12 miles in the 
country from Fountain Inn. V. M. Babb, tlie appellee, was a man 
of means, "regarded as one of the wealthiest men of the town," and 
in the habit of lending considérable sums of money, W. C. Babb had 
been a merchant for a number of years, first in the country, but for 
something like four years in this town of Fountain Inn. Besides his 
mercantile stock, worth in the neighborhood of $5,000, in the fall of 
1914, he owned three tracts of land, 127 acres, 118% acres, 129 acres, 
and a résidence property in the town. In 1912, two years before, he 
had given a mortgage to a local bank on the 127 acres and the 118% 
acres for $2,500, and another for $4,554.36 on the town résidence 
property. This latter debt had, however, by the fall of 1914, been 
reduced by him, through sale made of part of the lot, to $2,054.36. 
Thèse mortgages were duly recorded at or near the time of their ex- 
écution, but apparently in no way afïected his financial réputation and 
crédit in the business world. This fall of 1914 brought hard times 
to this community. It found the bankrupt owing between $7,000 and 
$8,000 independent of the mortgage debts. Some of this indebtedness 
was represented by notes due in banks seeking to make collections. 
His father-in-law, Mahaffey, was surety for him on two notes due 
such banks, aggregating $1,111.82. In this condition he applied to ap- 
pellee, V. M. Babb, for a short loan of $2,500, telling him that — 

"he had some notes thïit were past due. and then some bills thnl" would be 
due right soon, probably some of them then. nnd If he couhl get .'i!2,.50O that he 
could pay up ail of his bills so he could lun along ail right and i>ut him in 
easy shape, and said he could seciire me [him] ail right; that there was 
nothing on this 129 acres of land. and nothing on his stoclî ; would I [he] loan 
him the money and take a mortgage on the land and stock of goods?" 

He further indicated his purpose to reduce the stock and a belief 
that he could make a sale of some of his lands. Appellee made in- 
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vestigation, found the 129 acres of land clear, as also the stock which, 
from casual, but personal, inspection, he thought was worth $4,000 
or $5,000, and made the loan, securing the same by mortgages on this 
stock and 129 acres of land. The bankrupt, with the money, paid 
off the two notes in banks upon which the father-in-law was surety, 
aggregating, as stated, $1,111.82, and the residue went to pay in part 
clerk hire and store expenses, a small sum to the expenses incurred 
by his daughters away at school, and the residue substantially passed 
into the hands of his trustée in bankruptcy. 

The appellee, V. M. Babb-, states positively that, when he made 
the loan, he had no knowledge of Mahaffey, the father-in-law, being 
security on thèse notes ; that he regarded the bankrupt as solvent ; and 
that in effect he made the loan, not for the purpose either of securing 
préférence of a creditor or creditors, or of hindering, delaying, or 
defrauding them, but for the purpose of aiding the bankrupt to meet 
a money stringency more or less common to business men. No single 
word or act of his is shown in évidence to dispute this conclusion as to 
his motive and good faith in the premises. It is not necessary to enter 
into further discussion of the facts. The référée, Mr. McSwain, filed 
a written opinion in the cause, which is so full, complète, accurate, 
and able in its discussion of both the law and the facts that little or 
nothing can be added thereto. 

Counsel for the trustée has strongly urged that the rulings in Dean 
V. Davis, 212 Fed. 88, 128 C. C. A. 658, decided by this court, are de- 
terminative of the right to hâve the mortgages hère set aside as f raud- 
ulent. We do not think so. Clear distinctions exist between the two 
cases. In Dean v. Davis the lender, held to hâve full knowledge of the 
bankruptcy of the borrower and that he was being pressed for pay- 
ment of notes to a bank questioning the integrity of the indorsements 
thereon, went to the bank and advanced funds to take them up, and, 
upon maturity of the first of a séries of notes given by the bankrupt 
for the advancement, took a deed of trust on ail the bankrapt's prop- 
erty, and proceeded to its immédiate en forcement. In affirming this 
court in this case, by an opinion handed down January 8, 1917 (242 
U. S. 438, 37 Sup. Ct. 130, 61 L. Ed. ), the Suprême Court says : 

"Making a mortgage to secure an advaiice wlth which the Insolvent debtor 
Intends to pay a pre-existing debt does not necessarily Imply an intent to 
hinder, delay, or defraud creditors. The mortgage may be made In the 
expectation that thereby the debtor wiU extricate hiniself from a partleular 
dlfficulty and be enabled to promote the Interest of ail other creditors by con- 
tlnulng his business. The lender who makes an advance for that purpose 
wlth full knowledge of the facts may be actlng in perfect 'good faith.' " 

[3, 4] Appellee Babb's motives in making this loan and his expecta- 
tion as to the results thereof are exactly set forth in this extract, as 
disclosed by the évidence hère. Holding that his mortgages were tak- 
en in good faith and with no fraudulent intent renders unnecessary the 
discussion of appellant's contention to the effect that they were void 
under the South Carolina statute against fraudulent conveyances. Nor 
do we think they can be construed as violating the Bulk Sales Law of 
that State. 

The decree of the court below is afïirmed. 
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LOWE, Internai Revenue C!ollector, v. FARBWERKB-HOBCHST CO. 
(Circuit Court of Appeals, Second Circuit February 20, 1917.) 

No. 200. 

1, Intebnai. Revenue <S=11 — Statutes— Habit-Foemino I>rugs. 

Harrison Act Dec. 17, 1914, c. 1, 38 Stat. 7S5, imposing a spécial tax 
on ail persons producing, Importing, manufacturlng. etc., opium or coca 
leaves, their salts or derlvatives, Is a revenue act though also intended 
to prevent the unauthorized dissémination of hablt-formlng drugs. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 29, 
36-3S. 

2. Statutes <S=3245 — Construction — Revenue Acx 

Revenue statutes, though imposing penalties and forfeitures. are not 
to be construed like pénal Inws. but the législative intention must be 
deenied to be the provldlng of revenue. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 326.] 

S. Internai Revenue <g=>ll — Statute>-Consteuction. 

Harrison Act Dec. 17, 1914, déclares that every person who produces. 
Imports, manufactures, compounds, dispenses, sells, distrlbutes, or gives 
away opium or coca leaves or any compouiid, manufacture, sait, deriva- 
tlve, or préparation thereof shall register with the collector of internai 
revenue of the district hls name or style, place of business, or places 
where such business is to be carrled on, but in section 6 déclares that it 
shall not apply to sales, etc., of préparations and remédies which do not 
contain more than two grains of opium or more than one-fourth of a 
grain of morphine, etc., or any sait or derivative thereof in one fluid 
ounce, or to llniments, olntments, or other préparations for external use 
only, except llniments, olntments, and other préparations which contain 
cocaïne or any of its salts, or alpha or beta eucaine or any of their salts 
or any synthetic substltute for thenï. Plaintiff Imported novocaine, which 
is made from benzol derlved from coal tar. No other commercial method 
of manufacture exlsted, though novocaine mlght be chemlcally obtained 
from coca leaves. It is not used as a Uniment, ointment, or préparation 
for external use, but is a local anesthetlc used by injection. Beld that, 
though novocaine mlght be used as a habit-forming drug, It cannot, the 
Harrison Act belng a revenue measure the terms of which must be con- 
strued in their ordinary meaning, be treat^d as a derivative of coca leaves 
or as a Uniment or ointment or other préparation for external use cou- 
taining cocaïne ; for the words "other préparation" must be construed un- 
der the prlnciple of ejusdem generis In connection with llniments. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 29, 
36-38.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Farbvirerke-Hoechst Company against John Z. ll^we, 
Jr., as Collector of Internai Revenue for the Second District of New 
York. There was a judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

The plaintiff below, hereinafter called the Farbwerke, is an importer and 
dealer, if not a manufacturer, of many drugs. Tjowe is a collector of Internai 
revenue, and under the provisions of the act of December 17, 1914, conmionly 
known as the Harrison Act, requlred the Farbwerke to pay the spécial tax at 
the rate of $1 per annum impo.sed by the first section of the statute cited. The 
collector's action rested on the proposition that several substances dealt in 
by the Farbwerke, of which one, novocaine, wUl serve for an exaraple were 

$=»For otber cases see same topic & KBT-NVMBKR lu ail Key-Numbered Digests & Indexe* 
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derlvatlves of coca leaves, wherefore the Farbwerke could not cll:^>ense or dls- 
trlbute said noTOcaine in any way otherwlse than in pursuance of said flrst 
section. The collector also assumed that novocaine was or might be a prépa- 
ration containing "cocaine or any of Its salts, or alplia or beta eucaine or any 
of their salts or any synthetic substitute for them." Section 6 of ttie act. The 
Farbwerke, havln]? pald under protest tlie tax in question, brought this action 
to reéover the same. 

On the trial plalntiff below proved that novocaine was actually made from 
benzol, benzol from toluol, and that substance from coal tar. No other com- 
mercial method of manufacture existed, wherefore as matter of fact novocaine 
was not obtained from anything whlch also as matter of fact had ever been 
in coca leaves. Novocaine is not a "liniment, olntment, or préparation for 
external use." Section 6 of the act It Is a local anesthetic, used by injection. 

Défendant offered to prove: (1) That novocaine was or might be a prépara- 
tion containing "cocaine or any of its salts or alpha or beta eucaine or any 
of their salts or a synthetic substitute for them" (following the language of 
said section 6) ; and (2) that while novocaine was not actually obtained from 
coca leaves, it might be so obtained chemically, and argued from this that the 
word "derivative" used in the statute must be taken to m'ean derlvable, or 
possibly obtainable, without any regard to the actual, physieal, or commercial 
process of dérivation or procurement. Thèse offers of évidence were rejected, 
and it was likewise held immaterial to show that novocaine, however derived 
or derlvable, and however valuable in nïedical or surgical usage, might be or 
was in fact used as a "habit-forming drug," productive of some or ail of the 
evil results attending the "cocaine habit." The writ of error calls in question 
the propriety of thèse rulings. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben. A. 
Matthews, Asst. U. S. Atty., of New York City, of counsel), for plain- 
tiff in error. 

O'Gorman, Battle & Vandiver, of New York City (Almuth C. Van- 
diver, of New York City, of counsel), for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
cannot now be questioned in any lower court that the Harrison Act 
is a revenue measure or tax law and is to be construed as such. Unit- 
ed States V. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 
1061, a décision which deprives of authority the judgment of this 
court in Wilson v. United States, 229 Fed. 344, 143 C. C. A. 464. 
This being the ruling, it makes no différence that the history of the 
statute as revealed by public discussions, reports of committees and 
contemporaneous common knowledge, proves that nothing was further 
from the mind of Congress than to obtain contributions to the support 
of government through or by means of this statute. The notorious 
fact that it was intended to prevent a secret or unauthorized dissém- 
ination of habit-forming drugs is no longer material. It is a revenue 
act, even though it "has a moral end as well as revenue in view." 241 
U. S. at 402, 36 Sup. Ct. 659, 60 L. Ed. 1061. 

[2] While "revenue statutes, even though embracing penalties or 
forfeitures, are not to be construed like pénal laws generally, * * * 
but are to be fairly and reasonably construed so as to carry out the 
intention of the Législatures" (United States v. Stowell, 133 U. S. 12, 
10 Sup. Ct 246, 33 L. Ed. 555), the intention of Congress must be 
deemed to be the providing of revenue, however difficult of reconcilia- 
tion with the revenue theory is the "moral end" of the law. This re- 
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suit necessarily flows from the intimation of the Jin Fuey Case, viz. 
that to take any other view of the nature of the statute would, to say 
the least, produce grave doubts of its constitutionality. 

[3] Regarding the statute in its necessary aspect, it must be held 
that the word "derivative" is to be taken in its commonly received or 
popular sensé, as distinguished from spécial or scientific usage. Far- 
benfabriken v. United States, 102 Fed. 603, 42 C. C. A. 525, and cases 
cited. 

Under this rule as to the construction o£ revenue or taxation laws 
the court below was right in holding that, even if it were possible 
chemically to extract from coca leaves the component parts of novo- 
caine, the latter substance could not be called a derivative of coca 
leaves; it is a derivative of coal tar. 

It seems equally clear that as a revenue act, the language of the ex- 
ception in section 6, i. e. "liniments, ointments, or other préparations," 
must be held to mean other préparations ejusdem generis; and there 
was no offer to prove (and it is admittedly not a fact) that novocaine 
is of the nature of an ointment or liniment, no matter what simpler 
Chemical éléments are discoverable in its composition. 

It follows that unless the défendant below was prepared to show 
that novocaine was a derivative of coca leaves in the ordinary prac- 
tical commercial sensé of that word, the Farbwerke was not liable to 
the tax levied by the first section of the statute, nor within the excep- 
tion of the sixth section. 

However f oreign to the real congressional purpose the f oregoing rea- 
soning and conclusion may be, we are compelled to this holding by 
controlling authority. 

Judgment affirmed. 



WONG WOO V. TJNITED STATES. 

(Circuit Court of Appeals, Flfth arcult. March 28, 1917.) 

No. 2929. 

1. AiiENS ig==>32(12) — Exclusion op Chinese — Review — Questions op Fact. 

The rule that where the District Court bas affirmed the findlngs of the 
commissioner that a Chinese person bas not shown his rlght to reœaln In 
the United States by Chinese Exclusion Act May 5, 1892, c. 60, § 3, 27 
Stat. 25 (Comp. St. 1913, § 4317), the Chinese person Is not entltled to a 
rehearing on the facts on appeàl, Is not rendered Inapplicable by the 
fact that the Chinese person produced no witnesses before the com- 
mlssloner, but did before the District Court. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. | 95.] 

2. Aliens <S=32(8) — Exclusion of Chineseî — Evidence — Sufficiency. 

In proceedings for the déportation of a Chinese person, évidence held 
to Justlfy the ruUng of the District Court that défendant had not afflrma- 
tlvely shown hls right to remain in the TJnlted States as requlred by 
Chinese Exclusion Act May 5, 1892, § 3, though three Chinese witnesses 
testlfled by déposition that be was born in this country. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 84.] 

45»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexer 
240 F.— 43 
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Appeal from the District Court of the United States for the West- 
ern District of Texas ; Thomas S. Maxey, Judge. 

Proceedings by the United States against Wong Woo for the dé- 
portation of défendant as a Chinese person unlawfuUy within the 
United States. From an order of the District Court, affirming the 
United States Commissioner's order for déportation, défendant ap- 
peals. Affirmed. 

Volney M. Brown, of El Paso, Tex., for appellant. 
R. E. Crawford, Asst. U. S. Atty., of El Paso, Tex. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. The appeal is from an order of the District Court 
of the United States for the Western District of Texas, affirming an 
order of the United States commissioner for the déportation of the 
appellant under "An act to prohibit the coming of Chinese persons into 
the United States," approved May 5, 1892 (27 Statutes at Large, p. 
25). The appellant resisted the order upon the ground that he was 
born in San Francisco, and therefore not subject to déportation under 
the terms of that act. 

The government's contention was that he had entered the United 
States from Mexico at El Paso. The appellant introduced no évidence 
before the commissioner. He did introduce the testimony of himself 
and three other Chinese persons, taken by déposition, upon the hearing 
before the District Court. Thèse dépositions tended to show that ap- 
pellant was born in San Francisco and resided there until shortly after 
the earthquake, when he went to Chicago, where he lived until his ar- 
rivai in El Paso. It must be conceded that the dépositions contain no 
such contradictions as to justify their rejection, and are sufficient, if 
credited, to establish appellant's birth in this country. It appears from 
them, however, that before the witnesses in California testified, they 
were visited by one Wong Aloy, a former Chinese interpréter in the 
Immigration Service at Chicago, who, at the instance of appellant, 
went from El Paso to California for that purpose and remained with 
the witnesses whose dépositions were taken for a number of days be- 
fore they testified. The govemment introduced in évidence the state- 
ment made by the appellant to the Immigration Inspector, at the time 
of his arrest, together with certain letters found on the person of the 
appellant at that time, which were addressed to a person of Chinese 
name at Mexico City. 

In his original statement made to the Inspector, the appellant ad- 
mitted that the letters were his, denied having received them in Mex- 
ico City, denied knowing the addressee, Quong Chong, and claimed 
to hâve received the letters in El Paso upon his arrivai there from 
Chicago. When his déposition was subsequently taken, he denied that 
the letters were his. The appellant upon his examination showed that 
he was unfamiliar with persons and localities in Chicago, though claim- 
ing to hâve lived and worked there before coming to El Paso. In this 
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State of the record, the District Judge held that appellant had not es- 
tablished by évidence satisfactory to the court that he was born in the 
United States. 

Section 3 of the Chinese Exclusion Act (Comp. St. 1913, § 4317) is 
as f ollows : 

"That any Chinese person or person of Chinese deseent arrested under 
the provisions of this act or the acts hereby extended shall be adjudged to be 
unlawfuHy withln the United States unless such person shall establish, by 
affirmative proof, to the satisfaction of such justice, judge, or commisSioner, 
his lawful right to remain in the United States." 

[1] In the case of Chin Bak Kan v. United States, 186 U. S. 193- 
201, 22 Sup. Ct. 891, 895 (46 L. Ed. 1121), the Suprême Court said 
of the right of appeal under this act: 

"Except in cases under that section whether the question of jurisdiction 
alone is certlfied, we hâve power to dispose of the entlre case ; but, as the 
jurisdiction of the commissloner is sustalned, we are of opinion that we 
cannot properly re-examine the faets already determined by two judginents be- 
low. That is the gênerai rule, and there is nothing to take this case out of 
its opération, and, on the contrary, the conclusion is, a fortiori justified. The 
same reasonlng in respect to the authority to exclude appUes to the authorlty 
to expel and the policy of the législation In respect to exclusion and expul- 
sion is opposed to numerous appeals. And we are not dlsposed to hold that, 
where a Chinese laborer bas evaded the executive jurisdiction at the frontier 
and got into the country, he is therefore entitled to demand repeated rehear- 
îngs on the facts." 

In the case of Yee Et v. United States, 222 Fed. 66, 137 C. C. A. 
537, this court said : 

"The rule may be considered settled that In matters of this kind, where 
the commissloner sees and hears the witnesses, the accused is not entitled to 
repeated appeals on the facts, and a judgment of the District Court afflnning 
the commissloner wlll not be disturbed, except in a perfectly clear case or 
for error of law. Chin Bak Kan v. United States, 186 U. S. 193 [22 Sup. Ct. 
8&1, 46 L. Ed. 1121] ; Yee Klng et al. v. United States, 179 Fed. 369 [102 C. 
C. A. 646] ; Eng Choy v. United States. 175 Fed. 566 [99 C. O. A. 188] ; Moy 
Guey Lum v. United States, 211 Fed. 91 [127 C. C. A. 515] ; Chew Hing v. 
United States, 133 Fed. 227 [66 C. C. A. 281]. In most of thèse cases the 
testimony was taken under commission by interrogatorles, no représentative 
of the government was présent, and the Ideiitlflcatlon of the accused vyas by 
photograph. Manifestly, évidence of this character is unsatisfactory, and 
where the witnesses are présent in the same clty as the accused and the 
commissloner before whom the complalnt is pending, and could hâve testifled 
In open court, such évidence Is not above suspicion, and is entitled to very 
llttle. If any weight." 

It is true that in this case no évidence was introduced by appellant 
on the trial before the commissioner, and ail the évidence on the hear- 
ing in the District Court was by déposition ; but we do not think that 
this necessarily renders the rule limiting the right to repeated trial of 
facts in cases under this statute inapplicable. 

[2] A majority of the court are of the opinion that the District 
Judge was justified in ruling that the appellant had not satisfactorily 
established by affirmative proof his birth in this country, and that the 
facts of the case show no reason for departing from the rule that re- 
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peated trials of fact are not a matter of right to the Chinese person 
ordered to be deported. 

The order of the District Court, affirming the order of déportation 
passed by the United States commissioner, is affirmed. 



THE APPAM. 
(Circuit Court of Appeals, Fourth Circuit. February 14, 1917.) 

No. 1473. 

ASUIBALTT <Ê=»99 — JUDICIAL SAXES — VACATION. 

In a proceeding oa a libel against a steamship and Its cargo, It appear- 
ed on survey that the cargo was perishable, and it was ordered sold. At 
the first sale of a lot of cocoa beans, they were sold on a bld of 13% 
cents per pound; but, the bidder faillng to carry out his contract, the 
beans were resold to appellant at the risk of the original bidder. Appel- 
lant bld only 6 cents per pound, and on flllng of objections by the master 
of the steamship the sale was ordered set aslde, and on a thlrd sale 
the beans were sold for 9% cents per pound. Held that, as the property 
was personalty and had a well-known marltet value, It was proper, on 
application of the master, who tendered a bid at a considérable advance, 
depositlng a certlfied check for a portion of the purchase price, to set 
aslde the sale to appellant. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 661-€69.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Chas. A. Woods, Judge. 

Libel by Henry G. Harrison against the cargo of the steamship Ap- 
pam. From a decree setting aside a sale of cargo to Middleton & Co., 
it appeals. Affirmed. 

See, also, 234 Fed. 389. 

D. Lawrence Groner, of Norfolk, Va., for appellant. 
Floyd Hughes, of Norfolk, Va. (Hughes & Vandeventer, of Norfolk, 
Va., on the brief), for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This case cornes hère on appeal from 
the District Court of the United States for the Eastern District of 
Virginia. 

The steamship Appam, belonging to a British corporation, and bound 
from West Africa to Liverpool, was captured by the German cruiser 
Moewe and sent in charge of a prize crew to the port of Newport 
News, Va. Some time after her arrivai in Hampton Roads, separate 
libels were filed against the steamer and her cargo by the respective 
British owners, and shortly thereafter the court, before whom the pro- 
ceedings were pending, having ascertained as the resuit of a survey of 
the cargo that the same was perishable and subject to decay and injury, 
it entered an order March 31, 1916, directing the United States marshal 

®=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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to offer for sale a portion of the cargo at public auction, after adver- 
tised notice, etc. 

The greater portion of the cargo oflfered for sale consisted of cocoa, 
cocoa beans, and palm oil. The sale was had, mostly in lots and parcels, 
and realized between $600,000 and $700,000. Among the lots sold was 
27,520 pounds of cocoa beans, to Louis Lustig, of New York, at 131/4 
cents per pound; the total amount of his purchase being $3,682.84, 
on account of which he then and there paid to the marshal, as earnest 
money, $300. Due report of the sale, including the sale to Lustig, was 
made by the marshal to the court, and, no objection being filed thereto, 
stood confirmed. Subsequently, and on the 9th day of June, Lustig 
not having paid the balance of the purchase price, an order was enter- 
ed, directing that he show cause why the property should not be again 
exposed for sale at his risk and expense, and for his account, and on 
June 16th, the return day thereof , no cause being shown, an order was 
entered by the court directing the marshal to proceed to resell, at the 
risk and expense and for the account of Lustig, the cocoa beans pur- 
chased by him on the 12th day of April. 

The marshal proceeded to obey this order, and at the second sale ap- 
pellant became the purchaser of the beans at its bid price of 6 cents per 
pound, and it thereupon paid to the marshal the purchase price of the 
same; but, upon the filing of objections by the master of the Appam, 
libelant, the sale to appellant was ordered set aside, and a third sale 
had, likewise at the expense and for the account of the said Lustig, and 
at this third sale the cocoa beans were sold to Snyder and Wheeler of 
New York for the sum of 91/2 cents per pound. 

The différence between the bid price of appellant at the second sale 
and the price paid by Snyder and Wheeler at the last sale amounted to 
$963.20, and is now held in the registry of the court as a spécial fund, 
subject to this appeal. 

It also appears that in the main case involving the cargo of the Ap- 
pam the German government, as captor of the ship and cargo resisted 
the jurisdiction of the court and took no part in the proceedings relat- 
ing to the sale of the cargo ; its counsel expressly ref raining from con- 
senting to any of the decrees, even those relating to the sale of the per- 
ishable portion of the cargo, and, at every step, taking great pains to re- 
serve their position in resisting jurisdiction. 

It is urged by appellant that the court below was in error in setting 
aside the sale by which it became the purchaser, and that, therefore, it 
is entitled to a decree directing the payment of the sum of $963.20. 
The sole question involved is as to whether the inadequacy of price 
was so gross as to warrant the court below in refusing to confirm the 
sale. 

A careful considération of the facts of this case impels us to the con- 
clusion that the action of the court below in setting aside the sale was 
eminently proper. The leamed judge who heard this case, after citing 
a number of authorities in support of the rule announced, made the 
foUowing statement relative to the facts, which we think is conclusive : 

"The nature of the property Is a very important élément in deciding what 
la such gross Inadequacy of price as to indicate an unconsclonable profit at 
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the expense of those whose rlghts are under tbe protection of the court. 
When the property sold is land, or vessels, or other thlngs having no deflnlte 
or quotable market value, and évidence of inadequacy conslsts of opinions of 
witnesses, or even of an offer to pay a greater priée, made upon Information 
derlved from the sale, or after the sale, great caution should be exerclsed In 
denying to the purchaser the benefit of a bargaln whlch he took the rlsk of 
maklng. On the other hand, conimodlties sold and quoted dally on the market 
hâve a value whlch can be deflnltely ascertalned, and as to them Inadequacy 
of priée so gross as to shock the conscience Is a much more deflnlte concep- 
tion. No one would doubt that the purchase of corn, or cotton, or wheat, or 
United States bonds, at half, or even three-fourths of the market value, 
would be unfalr, and confer on the purchaser an unconsclonable advantage. 

"Cocoa beans are not so commonly known as wheat, corn, and cotton, but 
they are a staple article of commerce, with a deflnlte, quoted market value, 
upon whlch they are bought and sold. It Is reasonable to infer that the 
price of ISi^ cents a pound bld at the flrst sale wlth a deposit of $300 to se- 
cure the bld, was not materlally above the market value, at that tlme. Wlth 
no évidence of décline in market value, the bld at the second sale was 6 cents 
a pound, less than half. Thls is strong évidence of a priée so grossly Inadé- 
quate as to give not simply a falr margin to the purchaser, but a great advan- 
tage at the expense of the owners, wlth practically no rlsk to hlmself. Thls 
évidence is fortifled by the tender to the court, by the master, of a dealer 
who makes certain hls offer to bld at least 9 cents a pound on a resale, by 
deposlting a certlfled check for $1,000. It was sald at the argument that the 
beans had been injured in storage, and that the market prlce dld not e.Tceed 
10 cents a pound, but no proof was ofCered on thèse points. 

"The point is not free from difflculty, but the court cannot resist the con- 
clusion that to confirm the sale would be to give the purchaser an uncon- 
sclonable advantage of the parties for whose benefit the sale was made. The 
exception to the sale is therefore sustalned." 

For the reasons stated, the decree of the lower court is amrmed. 



DBLAWARE, T.. & W. RT. CO. y. TTTOVINEN. 

(CTlrcult Court of Appeals, Second Circuit. March 13, 1917.) 

No. 194. 

1 Appeal and Erbor c@=s>1001(2) — Review — Evidence— Suîticienct. 

The credlbillty of évidence is for the Jury, and where plaintlff's testl- 
raony as to an accident was not impossible, the Appellate Court cannot 
set aslde a verdict based on hls version, because it would bave reached 
another conclusion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3922.] 
2. Master and Servant <©=9276(10) — Scope oe Servant's Emplotmbnt— Evi- 
dence. 

In an action by plalntlff, run over by a train, who clalmed that he was 
injured when a man on the train struck hlm vrtth a lump of coal, testl- 
œony that plaintlfC had seen the same man glvlng signais to the engineer 
warrants a flndlng that such person vcas a railroad emfployé, and actlng 
within the scope of hls employaient when he struck plalntlff. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 952, 
959.] 
8. Tbial «2=194(1)— Province op Court and Jury. 

Plalntlff, whose legs were crushed by a train, contended that one of 
the operatives of the train struck hlm with a pièce of coal and that he 
fell from the train, llghtlng on hls left shoulder, whereupon the train 

AssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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passed over hlm. There was no évidence that plaintifE was treated for 
any injuries, but to Ms legs. Held, that the action of the court in deny- 
Ing a requested charge that, if the jury should flnd the effects on plaln- 
tiffs body o£ the fall were contrary to well-known physical laws, they 
must find that the testimony In such regard is incredible, and render ver- 
dict for défendant, was not error; the court expressly leavlng ail questions 
of fact and inferences to the jury. 

[FA. Note.— For otUer cases, see Trial, Cent. Dig. §§ 413, 436, 439, 440, 
450.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Oscar Tuovinen against the Delaware, Lackawanna & 
Western Railroad Company. There was a judgment for plaintilï, and 
défendant brings error. Affirmed. 

A. J. McMahon, of New York City, for plaintiff in error. 
Almy, Van Gordon, Evans & Kelly, of New York City, for défend- 
ant in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. March 24, 1915, about 2 :15 p. m., the plain- 
tiff, Oscar Tuovinen, a Finn of 24 years of âge, a carpenter by trade, 
was f ound sitting on the tracks of the Delaware, Lackawanna & West- 
ern Railroad near Scranton, Pa., a few minutes after defendant's train 
1161, bound to Scranton, had passed, with both legs so badly crushed 
above the ankles that his feet had subsequently to be amputated. It is 
quite évident that he must hâve been injured while trying to board the 
train, or in getting off it, or in falling from it. 

[1] His story is that, having been unable to get employment he had 
boarded dne of the defendant's freight trains leaving Nicholson, Pa., 
with the intention of stealing a ride to New York. At first he stayed 
between two of the box cars on the bumpers ; but, when the train was 
nearing Scranton, he got up on top of one of them. There a man wear- 
ing overalls and a cap, whom he had seen at Nicholson giving train sig- 
nais to the engineer and waving a red flag, appeared on the car behind 
him, called out something, and then threw a lump of coal, which hit him 
in the back of the head. This stunned him, and he staggered and fell 
down between the cars, and from the bumpers onto the track, landing 
on his left shoulder. The train passed over his legs. There are many 
improbabilities in this story, which it is unnecessary to state; the most 
important being the entire absence of any évidence of such cuts, bruises, 
or broken bones as would naturally be expected if he had fallen from a 
train, even going slowly. The hospital surgeons testified that they had 
not treated him for anything, but the injury to his ankles. But ail thèse 
objections were made to the jury, and they as triers of fact hâve found 
in favor of the plaintiff. We can consider only questions of law, and 
hâve nothing to do with the weight of évidence. We are not at liberty 
to substitute our opinion for that of the jury. If there were no évi- 
dence whatever to support the verdict, as was found by the court in 
Johnson v. Railroad Co., 173 N. Y. 79, 65 N. E. 946, we could reverse 
the judgment ; but there was évidence which the jury chose to believe, 
and it makes no différence whether we would hâve believed it or not. 

For the above reason the cited décisions of the New York Appel- 
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late Division, which has a right to reverse on facts, are not applicable ; 
but the défendant seeks to bring the case within the décision of the 
Court of Appeals in Hunter v. N. Y., Ontario & Western R. R. Co., 
116 N. Y. 615, 23 N. E. 9, 6 L. R. A. 246. Although the jurisdiction 
of that court is limited, like our own, to the review of questions of law 
only, it took judicial notice of the fact that there is no authentic record 
of a man 9 feet high, and reversed the judgment in favor of the plain- 
tiff because the injuries he sustained could not hâve happened in the 
way he testified, unless he had been of that height. In this case, how- 
ever, the accident could hâve happened, allowing for errors of the 
plaintifï in estimating the speed of the train, and allowing for insuffi- 
cient observation of the witnesses as to other injuries than those to hls 
legs. 

[2] We think that the plaintiff's testîmony, if believed, suffîciently 
establishes the proposition that the man who assaulted him was a serv- 
ant of the Company employed on the train, and that the jury had a right 
to conclude that he was acting within the scope of his employment. 
Chesapeake & Ohio Ry. Co. v. Stojanowski, 198 Fed. 77, 117 C. C. A. 
185. 

[3] The défendant asked the court to charge the jury: 

"I ask your honor to charge that, ît the jury flnd that the efifects on the 
plaintiff's body of the fall from the top of the car to ground are côntrary to 
well-Unown physlcal laws, they must flnd that the testîmony In this regard 
is incredible, and render a verdict for the défendant. 

"The Court: I hâve left the questions of fact to the Jury; what the in- 
ferences and the probabilities to be drawn are I leave to the jury." 

We cannot say that this answer was erroneous. 
The judgment is affirmed. 



N. P. SLOAN CO. V. UNCASVILLE MFG. CO. 
(Circuit Court of Appeals, Third Circuit. March 33, 1917.) 

No. 2203. 

1. Appeal and Ereor <S=»1048(6) — Beview — ^Disceetion of Couet — Ceoss- 

13XAMINATI0N op Witnesses. 

The range of cross-examinatlon Is commltted in large measure to the 
discrétion of the trial Judge, and error In the exercise thereof must be 
plain and harmful before an appellate court will reverse. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent Dig. § 414.5.] 

2. Appeal and Ebror <S=> 1048(6) — Harmless Erboe — Limiting Ceoss-Exam- 

iNATioN — Subséquent Admission of Evidence. 

Error in limiting the cross-examinatlon of plaintiff's wltness Is not 
prejudicial to défendant, where défendant was permitted in the course of 
hls own case to Introduce the same évidence he sought to bring ont 
from plaintiff's wltness. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4145.] 

3. Sales i$=^422 — Action bt Buyek — Verdict — Evidence. 

In an action for breach of contract for the sale of a large quantity of 
cotton plcklngs, where the jury were correctly instructed that the meas- 

^EsFor other cases see same topic £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ure of damages was the différence between the prlce plaintlff was com- 
pelled to pay for plckings of the same quality In the market, and the con- 
tracl prlce, and there was évidence on behalf of plaintiffi as to numerous 
purehases at varylng priées to take the place of the cotton contracted for, 
some of which purehases were of a différent grade f ronï that specifled in 
the contract, but were claimed by plaintlffs witnesses to be tlie nearest 
to the contract grade whIch could be obtained at the time, défendant can- 
not bave set aslde a verdict for plaintlff for less than the total of the 
amounts pald by plaintlff, on the theory that the verdict was contrary to 
the évidence and the instruction, and the resuit of compromise, since 
the .iury could bave disregarded the testimony as to some purehases 
being the nearest to the quality contracted for that could be obtained, 
and could bave based their verdict as to such purehases on other évidence, 
and the trial court cannot Inqulre into the method by whlch they did ar- 
rive at the verdict. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1204.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the Uncasville Manufacturing Company against the N. P. 
Sloan Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Maurice W. Sloan, of Philadelphia, Pa., for plaintiff in error. 
Wm. B. Linn, E. W. Perkins, and H. B. Gill, ail of Philadephia, Pa., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Uncasville Manufacturing 
Company was the plaintiff below, and recovered a judgment of nearly 
$13,000 for the breach of a contract to deliver 1,450 baies of an article 
known as "cotton pickings." The Sloan Company urges a reversai 
for two reasons: First, because the court should hâve permitted a 
certain line of cross-examination to be pursued when the plaintiff's 
principal witness was on the stand ; and, second, because the amount 
of the verdict is not supported by the évidence, and is plainly the re- 
suit of a compromise. 

[1, 2] 1. Of necessity the range of cross-examination is a matter of 
administration, and must be committed in large measure to the dis- 
crétion of the trial judge. His error must be plain and harmful be- 
fore an appellate court will reverse for the exercise of that kind of 
control. In the case before us we are not satisfied that Judge Thomp- 
son was in error in refusing to allow the cross-examination, but in any 
event the défendant was permitted in the course of his own case to 
introduce the very évidence that he sought to bring out f rom the plain- 
tiff's witness ; and the whole question to which this évidence applied 
— namely, what was the true contract between the parties ?— was sub- 
mitted in a careful and accurate charge. None of the defendant's tes- 
timony was excluded by the ruling complained of, and we can see 
no harm that was done by requiring a particular order of proof to 
be followed. 

[3] 2. The other ground of complaint is so satisfactorily disposed 
of in the opinion of the District Court refusing a new trial (reproduced 
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in the margin *) that only a f ew words more need be said. In the 
présent case correct instructions on the subject of the measure of dam- 
age were given, and in this vital respect the situation differs from 

New York, etc., Co. v. Meyersdale Co., 236 Fed. 536, C. C. A. 

; if the jury made a harmf ul mistake by departing theref rom, the 

remedy was by moving for a new trial, and this course has already 
been adopted, although without avail. 
The judgment is affirmed. 

1 "Thompson, District Judge. The only ground upon whlch counsel for the 
défendant relies lu support of the nïotlon for a new trial Is that the jury dld 
not flnd for the plalntlff for the fuU amount claimed, $19,656.68, but rendered 
a verdict for $12,973.50. 

"It la VLTgeâ. that the plalntlff was entltled to recover the fuU amount of 
Its clalm, or the verdict should hâve been for the défendant. 

"The plalntlfC does not complaln of the amount found In Its favor. Coun- 
sel for the défendant has very Ingenlously unraveled the verdict of the Jury, 
and déclares that it Is based upon the arbitrary allowance of two cents per 
pound upon the number of pounds of cotton sold and the déduction from the 
amounts so found of the prlce of two baies retalned by the plalntlff. 

"The jury was instructed to find a verdict fronï the évidence, and, If they 
found for the plalntlff, they were Instructed that the measure of damages was 
based upon the plalntlff's right to go Into the market and purchase the same 
quantlty of the same kind of cotton whlch the défendant agreed to supply, 
and to be relmbursed by the défendant for loss covered by the différence be- 
tween the contract price and the price whlch It was obllged to pay. They 
were Instructed that the plalntlff was obllged to do ail In its power In diminu- 
tion of damages, and was not at liberty to go into the market and buy som:e 
other better sort of commodlty, and charge the défendant wlth the différence. 
They were instructed that it had no right to go Into the market and supply 
Itself wlth a better type of cotton, or a hlgher prlced grade of cotton, If it 
could, wlth reasonable diligence, supply itself wlth what would answer the 
description of what the défendant had agreed to supply. If the measure of 
damages had been based on a single purchase by the plalntlff of the whole 
quantlty whlch the défendant agreed to dellver, the defendant's contention 
that the verdict should be for the whole of the différence in price, or noth- 
ing, would hâve some force. 

"In the présent case the évidence showed a large number of purchases at 
différent periods, wlth considérable variation in price, in quality, and in de- 
scription. As to ail those purchases, the plalntlff's wltnesses testlfied that 
the kind of cotton purchased was the nearest to the type P O N E, whlch the 
défendant had agreed to supply, whlch could be had in the nïarket at the 
time the respective purchases were made. The jury may hâve belleved the 
évidence as to some, and dlscredited it as to other, quantlties purchased. They 
may hâve thrown out some items entirely, and based their conclusions as to 
cost upon other purchases made at approximately the sam:e period. In ac- 
cepting the crédible testimony and rejecting that whlch they did not believe, 
they were actlng wlthin their province. Whether they arrived at the verdict 
by taklng an, average of the loss upon the entlre quantlty at two cents per 
pound is a matter concernlngi whlch it is not the function of the court to in- 
quire. The jury was not bound by the statement prepared by plalntifTs at- 
torney, but was under a duty, whlch the court cannot find they dld not per- 
form, of arriving at the damages from the évidence. 

"With the wlde range of possibllities of différences in the amount of the 
verdict, the court cannôt say that the verdict in this case was agalnst the 
law, agalnst the évidence, agalnst the welght of the évidence, or agalnst the 
charge of the court. 

"The motion for new trial is therefore refused." 
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CALLAHAK v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1917.) 

No. 2845. 

1. Râpe <S=31 — Rtatutobt Bape — Indictment. 

An Indictment for râpe uixin a girl under the âge of consent Is not âe- 
fective for failure to allège that the act was done with her consent. 
[Ed. Note. — For other cases, see Râpe, Cent. Dig. § 34.] 

2. Cbiminal Law ©=5635 — ^TriaI/— Exclusion of Spectators. 

In a prosecution for râpe on a girl under the âge of consent, the exclu- 
sion from the courtroom of ail persons save litigants, wltnesses, jurors, 
counsel, officers of the court, and représentatives of the press is not an 
abuse of the trial court's discrétion. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. § 1452.] 

3. Criminal LiAW ®=5366(3) — Evidence — Kes Gest^e. 

In a prosecution for râpe upon a girl under the âge of consent, testl- 
mony that the girl informed a girl acquaintance and friend, whom she 
met on the street shortly after leaving the place of the act, of the circum- 
stances, and that she had received compensation, is not admissible as part 
of the res gestœ, It appearing that the act complained of was not the first 
act of the lîind, and the statement being In the nature of interesting in- 
formation betvi'een intimate friends, instead of a spontaneous exclamation 
produced by shock, etc. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 819.] 

i. Criminal Law ®=>lie9(l) — Appeal— Harmless Errob. 

In such case, where accused contradicted the girl, the two belng the only 
wltnesses as to the act, the admission of évidence as to her statement can- 
not be deemed harmless. 

[Ed. Note.— For other cases, see Crlminal I-aw, Cent. Dig. § 3137.] 

In Error to the District Court of the United States for the Pourth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

Daniel Callahan was convicted of râpe on a girl under the âge of 
consent, and he brings error. Reversed and remanded. 

Charles J. Heggerty, of San Francisco, Cal., Thomas McGowan, 
John A. Clark, and Leroy Tozier, ail of Fairbanks, Alaska, for plain- 
tif? in error. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. [ 1 ] The plaintifï in error was convicted 
of the crime of râpe committed upon a girl under the âge of consent. 
It is contended that the court below erred in overruling a demurrer 
to the indictment for its failure to allège that the act was done "with 
her consent." We find no merit in the contention. 33 Cyc. 1444, and 
cases there cited. 

[2] Ail persons who had no business before the court were by the 
order of the court excluded from the courtroom during the trial, but 
litigants, witnesses, jurors, counsel, officers of the court, and repré- 
sentatives of the newspapers were allowed to be présent. The order 

â=>For otber cases see same topic à KEY-NUMBEK in ail Key-Numbered Digests & Indexe^ 
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was excepted to, and is now assigned as error. We think the order 
was a permissible exercise of the discrétion of the court. Reagan v. 
United States, 202 Fed. 488, 120 C. C. A. 627, 44 L. R. A. (N. S.) 583. 
[3] The only assignaient of error that requires extended discussion 
relates to the admission of certain testimony of one Laura Herrington, a 
girl of the âge of 14 years, who was the playmate and confidential friand 
of Grâce Carey, the victim of the alleged offense. Grâce Carey had tes- 
tifîed that the offense was committed in the house of the plaintiff in er- 
ror, whither she had gone pursuant to an appointment with him for that 
purpose, and that she consented willingly to his act ; that she had had 
intercourse with him on several occasions during the preceding 4 or 5 
years ; that she was in the house but a short time, and that when she 
lef t, the plaintiff in error gave her $3 ; that soon after going upon the 
Street she met Laura Herrington, and told her what had occurred. 
Laura Herrington, over the objection of the plaintiff in error, was per- 
mitted to testify that Grâce Carey told her what the plaintiff in error 
had donc, and exhibited to her the money which she said he had given 
her. This testimony was received for the purpose of corroborating the 
testimony of Grâce Carey, and the court instructed the jury that if 
they believed beyond a reasonable doubt that Grâce Carey made the 
statement so testified to, at her first opportunity to tell any person, and 
that the statement was made immediately after leaving the house of 
the plaintiff in error, it might be considered by the jury as a corrobo- 
rating circumstance tending to sustain the truth of the testimony of 
Grâce Carey as to what had just transpired between her and the plain- 
tiff in error. The testimony, although it was hearsay, is claimed by 
the government to hâve been admissible as part of the res gestœ. The 
principle on which testimony of the nature of exclamations or re- 
marks made by the victim of an offense, at or immediately after the 
time of its occurrence, is said, in 3 Wigmore, § 1747, to be — 

"based on the expérience that under certain extemal circumstances of physl- 
cal shock, a stress o£ nervous excltement may be produeed which stills the re- 
flective faculties and removes their control so that the utterance which then 
occurs is a spontaneous and sincère response to the actual sensations and per- 
ceptions already produeed by the external shocli." 

Again, in section 1749, the same author says: 

"The statement nïust hâve been made under circumstances calculated to give 
some spécial trustworthiness to it; * * * that in the stress of nervous ex- 
cltement the reflectlve faculties may be stilled, and the utterance may become 
the unreflectirig and sincère expression of one's actual Impressions and bellef. 
The utterance, it Is commonly said, must be 'spontaneous,' 'natural.' 'Impul- 
sive,' 'instinctive,' generated by au excited feeling, which extends without let 
or brealsdown from the moment of the event they lllustrate." 

In State v. Pollard, 174 Mo. 607, 74 S. W. 969, it was held that the 
exclamations of the parties at the time of the commission of the main 
act, or so nearly at the time of the act as to form part of it, are ad- 
missible. In Valdez y. State, 71 Tex._ Cr. R. 487, 160 S. W. 341, it 
was held that déclarations made by a girl to her mother not more than 
15 or 20 minutes after the alleged offense, and while she was laboring 
under the excitement of the incident, are admissible. But in Douglas 
V. State. 73 Tex. Cr. R. 385, 165 S. W. 933, it was held that statements 
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made by a girl of 8 years of âge, on her way home after the occur- 
rence, were not admissible. In McMurrin v. Rigby, 80 lowa, 322, 45 
N. W. 877, statements made under the influence of mental excitement, 
and within such time after the act, and under such circumstances as 
to preclude the élément of préméditation, were held admissible. In 
State V. Imlay, 22 Utah, 156, 61 Pac. 557, it was held proper to admit 
évidence of the statements of the prosecutrix to one who was in sight 
at the time M'hen the offense was bdng committed, and to whom she 
immediately went crying. But in Williams v. State, 66 Ark. 264, 50 
S. W. 517, the court excluded évidence of statements made by the 
prosecutrix 15 minutes after the offense, not made spontaneously, un- 
der the excitement caused by the assault, but in answer to the ques- 
tion why she was crying. In State v. Novak, 151 lowa, 536, 132 N. 
W. 26, évidence of statements of the prosecutrix, made immediately 
after the offense, and made in distress and as the resuit of excitement 
and without opportunity for préméditation, was held admissible. In 
State V. Sargent, 32 Or. 110, 49 Pac. 889, it was held that the mother 
of the prosecutrix might testify as to her manner and the appearance 
and the condition of her person shortly after the alleged assault, and 
to the fact that she made a disclosure, but that the mother might not 
State what the injured girl told her about the alleged assault, the court 
holding that such testimony was simply hearsay, a narrative of a 
past event, and not the language of the émotion caused by the occur- 
rence. 

[4] In the case at bar there is entire absence of circumstances to 
justify the admission of testimony such as that given by Laura Her- 
rington. The statement of which she testified was made to her, not 
as a complaint, not as the expression of outraged feeling, not under ex- 
citement produced by an external shock, but purely as a matter of in- 
teresting information in a casual conversation between two intimate 
friends. It cannot be said that its admission was harmless error, for 
the plaintifï in error and Grâce Carey were the only witnesses who 
testified conceming what transpired between them. Their testimony 
was sharply contradictory, and the évidence of Laura Herrington was 
admitted for the purpose of corroborating the testimony of Grâce 
Carey. 

The judgment is reversed, and the cause is remanded for a new trial. 



ROSE V. TINITED STATES. 

(Circuit Court of Appeals, Ninth Ciraiit. February 13, 1917. 
Rehearing Denied March 19, 1917.) 

No. 2819. 

J, Rapb ©=340(5) — Proseoution — Evidence. 

On the trial of an indietment for having carnal knowledge of a female 
chlld uuder 16 years of âge, évidence to show the moral eharacter of the 
prosecutrix 2 years after the alleged offense was immatertal. 
[Ed. Note. — For other cases, see Râpe, Cent. Dlg. § 59.] 
^=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbfired Dlgeat» & Indexe» 
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?. Cbiminal Law «=>1043(2) — Appea]>— Admission or Evidence— SumciENCT 
0* Objection. 

An objection to évidence in gênerai terms as irrelevant, immaterlal, and 
incompétent Is too gênerai to be consldered on error if in any possible cir- 
cumstances it could be deemed, or couldbe made, relevant, material, or 
compétent. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dlg. § 2654.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

Criminal prosecution by the United States against J. P. Rose. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

Louis K. Pratt, of Fairbanks, Alaska, and Herman Weinberger, of 
San Francisco, Cal., for plaintifï in error. 

R. F. Roth, U. S. Atty., of Fairbanks, Alaska, and John W. Preston, 
U. S. Atty., and Casper A. Ornbaun, Asst, U. S. Atty., both of San 
Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The plaintifï in error was indicted and 
convicted of the crime of having camal knowledge of one "Grâce 
Garey, a female child, then under the âge of 16 years, to wit, of the âge 
of 12 years," the plaintifï in error being a maie person over the âge 
of 21 years. The indictment does not charge that the carnal knowledge 
was with the consent of the female child. A demurrer to the indictment 
raised the question whether the indictment was sufficient without this 
allégation. The demurrer was overruled, and this action of the court 
is assigned as error. 

1. In Callahan v. United States, 240 Fed. 683, C. C. A. , re- 

cently decided in this court, that question was considered, and it was 
held that this objection to the indictment was without merit. 

[1] 2. It is assigned as error that the trial court sustained objections 
made to questions asked of the prosecutrix tending to show her las- 
civious conduct in the summer of 1915 while a passenger on a river 
steamer in Alaska. In support of thèse questions it is said that they 
went to the moral character of the prosecutrix. The indictment charg- 
ed the crime to hâve been committed on June 1, 1913, and such was the 
évidence. We do not think that the moral character of the prosecutrix 
in 1915, or, indeed, at any time, was material to the questions at issue 
before the court on this indictment. 

[2] 3. The errors assigned relating to the action of the court in 
overruling objections to the testimony cannot be sustained. We think. 
upon the issues before the court, the questions were proper; but, if 
sùbject to objection, they were not properly reserved. Sparf & Han- 
sen V. United States, 156 U. S. 51, 57, 715, 15 Sup. Ct. 273, 39 L. Ed, 

343 ; Examiner Printing Co. v. Taggart Aston, 238 Fed. 459, C. 

C. A. , recently decided in this court. 

4. The court instructed the jury as to the law, as follows : 

"Tou are fnrtlier instnicted that It is the poliCy of our law, as expressed In 
tlie statute, that any female under the âge of 16 years shall be incapable of 
consentlag to the act of sex)ial intercourse, and that any one commltting the 
act with a girl within that âge shall be guilty of râpe, notwithstaiiding he ob- 
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talned her consent thereto; and whether the girl in fact consented or resisted 
is Immaterial in tlils case. 

"In thls case neither tlie élément of force nor the question of consent haa 
any application. The witness, Grâce Carey, could uot consent, and the law 
reslsts for her." 

This instruction was correct. Callahan v. United States, supra. 
The judgment of the District Court is affirmed. 



RATICH V. MANCHESTER-SMITH CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit. March 7, 1917.) 

No. 1484. 

BANKRtiPTcT iS=>407(5) — Déniai of Dischargb — Gbotjnds— Ceedit by False 

STATElfENT. 

A letter by the bankriipt to a créditer, written flve nïonths before bank- 
ruptcy, in whlch he stated that he was perfectly sol vent, but that the ex- 
tra dullness of business had put him behind, in fact there had been no 
business at ail, and added that he was not in need of the goods previously 
ordered just then, and the créditer could hold them for a while, is not 
ground for denying discharge to the bankrupt, under Bankr. Act July 1, 
1898, c. 541, § 14b, cl. 3, 30 Stat. 550 (Coinp. St. 1913, § 9598), authorizing 
discharge unless the bankrupt bas obtalned money or property on crédit 
upon a materially false statement In writlng, made for the purpose of oh- 
tainlng crédit, even though the banlcrupt was actually insolvent whcn he 
wrote the letter, since It clearly shows that it was not written for the 
purpose of obtainlng crédit, and stated facts whlch quallfled the statement 
that he was solvent, and especially If the credltor did not attempt to provr 
that it parted with its property on the falth of the letter. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761.] 

Appeal from the District Court of the United States for the East- 
em District of Virginia, at Norfolk, in Bankruptcy; Charles A. 
Woods, Judge. 

In the matter of Dave Rauch, bankrupt. From a decree of the Dis- 
trict Court, sustaining objections by the Manchester-Smith Company, 
Incorporated, to the bankrupt's discharge, the bankrupt appeals. Re- 
versed. 

See, also, 226 Fed. 982. 

J. L. Mitchell, of Norfolk, Va. (Levy & Mitchell, of Norfolk, Va., 
on the brief), for appellant. 
Alfred Anderson, of Norfolk, Va., for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and DAYTON, 
District Judge. 

KNAPP, Circuit Judge. The objections to the bankrupt's discharge, 
which were sustained by the court below, are based upon a letter writ- 
ten by him to the objecting créditer, in October, 1914, in which he 
said : 

"I am in receipt of your kind letter of the 3d, and appreclate ail you say, the 
leniency you hâve extended mte, etc. In reply will say tliat while I haven't a 

^s^For other cases ses eame topic & KET-NUMBER In ail Key-Numbored Diges^8 & Indexes 
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statement of my flnancial condition, as we hâve not taken Inventory In soine 
tlme, can only say I am perfectly soldent, but the extrême dullness of business 
has put me behind such as I bave never been before. One can hardly reallze 
how conditions are hère; In fact, there has been no business hardly at ail, and 
for that reason I hâve been so pushed. Hâve Just gotten possession of a 
bankrupt stock, and, whlle I haven't done anythïng yet, I expect to reallze 
some money out of It. In regard to the order I gave, am not in need of the 
goods now, and you can Just hold sante for a while yet, and in the meantime I 
am looking for things to open up." 

The falsity of his statement that he was "perfectly solvent" is shown, 
as the appellee contends, by his alleged admission, when first examined 
in the bankruptcy proceedings, that he had been insolvent from the 
beginning of the year 1914. Shortly after receipt of above letter, the 
créditer shipped to Rauch the merchandise referred to as "the order 
I gave," which he says was about the previous June. 

The schedules filed with the bankrupt's pétition in March, 1915, 
show debts of nearly $13,000, and assets under $8,700, including prop- 
erty claimed to be exempt; and the amount realized by the trustée 
was insufficient to pay the landlord's claim for rent. From this it is 
argued that Rauch's application should be denied, under section 14, 
subsection b, clause 3, of the Bankruptcy Act, which provides for a 
discharge unless the bankrupt has — 

"(3) Obtalned money or property on crédit upon a materlally false statement 
In wrlting, made by hlm to any person or représentative for tie purpose of ob- 
talning crédit from such person." 

Does this exception cover the case hère presented? We are of 
opinion that it does not. Even if it be conceded that Rauch admitted 
in April, 1915, that he was insolvent for nearly a year before he wrote 
the letter in question, although he stoutly dénies it and the contrary 
proof is by no means convincing, nevertheless the letter itself seems 
clearly to réfute the idea that it was written for the purpose of obtain- 
ing crédit. Ail the statements of the letter must be taken together, and 
the intent of the writer inferred from its entire contents. Thus con- 
sidered> there appears no indication of a fraudulent attempt to get 
goods on trust that he could not expect to pay for. True, he says 
that he is "perfectly solvent" ; but this is f ollowed with an account of 
his condition, which shows on its face that he was badly embarrassed 
and doing little or no business. And then he virtually countermands 
the order, at least for the time being, by adding, "am not in need of 
the goods now, and you can just hold same for a while yet, and in 
the meantime I am looking for things to open up." Surely this letter, 
taken as a whole, fails to sustain the charge of deliberate and pur- 
poseful déception. Not only is there no defînite représentation as to 
assets or debts, or anything else, but the gênerai assertion of solvency 
is so qualified by succeeding statements as to deprive it of any seri- 
ously misleading import. In short, we think the letter furnishes no 
évidence of that dishonest purpose to obtain crédit which the law dé- 
clares shall operate to prevent a discharge. Franklin v. Monning Dry 
Goods Co., 217 Fed. 929, 133 C. C. A. 601 ; Peck v. Lowenbein, 178 
Fed. 178, 101 C. C. A. 498; In re Cloutier Bros. (D. C.) 228 Fed. 569; 
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Doyle V. First Nat. Bank of Baltimore, 231 Fed. 649, 145 C. C. A. 
535. 

Moreover, the record does not show that appellee proved, or even 
attempted to prove, that it parted with its property on the faith of 
Rauch's letter and in reliance upon his statement that he was perfectly 
solvent, and certainly no presumption that such was the case arises 
from the facts now disclosed. 

The decree must be reversed, and the cause remanded for further 
proceedings in accordance with this opinion. 

Reversed. 



GUARDIAN TRUST CO. et al. v. SHEDD et al. 

(Circuit Court of Appeals, Blghth Circuit. March T, 1917.) 

No. 4859. 

Appeàl and Ebbor ®=71(4) — Appealable Ordeks — Denting Motion to Va- 

CATE ReCEIVER'S APPOINTMENT. 

An order denyiug a motion to vaeate the appointment of a reeeiver, and 
to dissolve Injunctions and mandatory orders in connection with that ap- 
polntment, is not npi^ealable, wliere thcre is an appeal pending from the 
order appointing the reeeiver, which latter order is appealable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §S 399- 
401.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Western District of Missouri. 

Suit by Edward A. Shedd and another against the Guardian Trust 
Company and others. From orders appointing a reeeiver for défend- 
ant corporations, and denying a motion to vaeate the order of appoint- 
ment and to dissolve the injunctions and mandatory orders in connec- 
tion therewith, défendants appeal. Appeal from order denying mo- 
tion to vaeate dismissed, and order appointing reeeiver affirmed. 

Haflf, Meservey, German & Michaels, Delbert J. Hafï, and Charles 
W. German, ail of Kansas City, Mo., for appellants. 

Henry L. Jost and Frank Hagerman, both of Kansas City, Mo., for 
majority stockholders. 

Oliver H. Dean and J. C. Rosenberger, both of Kansas City, Mo. 
(Rosenberger & Reed and Warner, Dean, McLeod & Langworthy, ail 
of Kansas City, Mo., of counsel), for appellees and intervening mi- 
nority stockholders. 

Before SANBORN and HOOK, Circuit Judges, and MUNGER, 
District Judge. 

PER CURIAM. A considération of the record in this case and the 
briefs and arguments of counsel bas convinced the court: 

(1) That the order of December 28, 1916, denying the motion to va- 
eate the order appointing the reeeiver and to dissolve the injunctions 
and mandatory orders of August 29, 1916, is not appealable. 

CsiFor other cases see same toplc & KEY-NUMCER in ail Key-Numbered Digests & Indexe» 
240 F.^44 
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(2) That the order of August 29, 1916, appointing Henry C. Flower 
receiver herein was appealable. 

(3) That while the court does not find from the record any inten- 
tional violation of any trust or duty on the part of Mr. Downing, the 
président of the company and chairman of its executive committee, or 
of the directors and members of the executive committee, other than 
the Hquidating agent, the pleadings and évidence, including tlie order 
of October 11, 1902, in the Bierce case, sustain the order appointing 
the receiver and disclose no abuse of discrétion by the district court 
in making it. 

(4) That at the hearing in this court the fear of great expense in 
Hquidating the property and distributing its proceeds seemed to pos- 
sess everybody. 

(5) That there seem to be two distinct parts to the présent proceed- 
ings : (a) The suit to recover of the Hquidating agent amounts claimed 
to be owing to the Guardian Trust Company by him ; and (b) the sale 
of the property of the Guardian Trust Company and the property of 
its subsidiary companies and the distribution of their proceeds under 
the orders of the court. 

(6) That in this court the défendants ofïered, as the court under- 
stands their offer, to do the latter part under the direction and orders 
of the court without fées, charges, or expense. 

(7) In view of the above facts we suggest, for the considération 
of the District Court, the wisdom of allowing the case to proceed for 
the trial of the claims against the Hquidating agent, taking a bond for 
the payment of any award that may be made against him, securing a 
relinquishment of the contract of liquidation, allowing the Trust Com- 
pany, under the orders and the direct supervision of the court, to con- 
duct and complète a speedy liquidation of its property including that 
of the subsidiary companies and the distribution of the fuuds and 
proceeds among its stockholders without cost beyond that of mère 
clérical assistance, and giving ail parties in interest full opportunity 
to be heard regarding the détails of the liquidation. 

Let the appeal from the order of December 28, 1916, denying the 
motions to vacate the order appointing the receiver and to dissolve 
the injunctions and mandatory orders of August 29, 1916, be dismissed, 
and let the order of August 29, 1916, appointing Henry C. Flower re- 
ceiver be affirmed. 

Let the mandate in this case issue forthwith. 
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GRIESON T. WINBT. 

(Carcult Court of Appeals, Elghth Circuit March 5, 1917.) 

No. 4667. 

1. Specific Perfoemance <S=953 — Right to — ^Natube dp Remedt, 

Spécifie performance of a contract is net of absolute right, but rests In 
Sound judicial discrétion, exereised in the light of equity and good con- 
science, and wliere, through misrepresentatlons of the broker that he- 
was flnanclally responsible and would at any time within a year re- 
lieve him of his purchase, défendant was induced to contract to purchase 
land, specific performance of the contract will not be decreed. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §| 
160-171%.] 

2. Specific Pebfobmance ®:=>53 — Rioht to — Fbaud in Contract. 

Wliere a real estate broker, wlth whom land had been listed for sale, 
misrepresented hls financial responsibility, and by agreeing to relieve 
défendant of his purchase at any time within a year induced him to con- 
tract to purchase land, the fraud of the broker cannot be isolated from 
the principal contract, so as to authorize spécifie performance at suit 
of the owner. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
160-171%.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

Suit by C, H. Grieson against R. M. J. Winey. From a decree de- 
nying specific performance, complainant appeals. Afïirmed. 

Arthur W. Fowler, of Fargo, N. D., for appellant. 

George F. Skinner, of CHnton, lowa (Victor Coe, of Clinton, lowa, 
and C. M. Waterman and Joe R. Lane, both of Davenport, lowa, on 
the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal by Grieson from a decree 
denying specific performance of a contract for the purchase of land 
by Winey. Briefly stated, the material facts are thèse: Grieson, be- 
ing the équitable owner of a section of land in North Dakota, placed 
it with a firm of real estate agents there for sale at a specified price. 
One of the agents went to lowa, where Winey lived, and led him to 
believe that he, the agent, was a man of means, and was the owner 
of a large amount of land in North Dakota which he wanted to sell. 
Winey was a farmer, about 77 years of âge and without other busi- 
ness expérience. The agent engaged his interest and influence to se- 
cure purchasers, and by agreeing to pay his expenses induced him to 
go to North Dakota with him to look over the land and so be better 
qualified in aiding to sell it. When they arrived there the agents 
showed Winey over the country, and the Grieson land in particular, 
and on the third and last day of his stay urgrd him to buy it himsclf . 
They told him his purchase would be an example to others in lowa. 

<@=»For other cases «ee aame topic & KEY-NUMBER in ail Key-Numbereci Dlgesta & Indexe» 
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He was reluctant to buy, but vvas finally persuaded to do so by an 
agreement, reduced to writing and signed by the agent, in whose 
financial responsibility he had been led to believe, that he, the agent, 
would, if desired at any time within a year, relieve him of his pur- 
chase and refund the money paid with interest. Winey thereupon 
signed the contract to purchase, the price specified being $5,798 in ex- 
cess of that fixed by Grieson for the agents. The agent who agreed 
to relieve Winey from his bargain was in fact financially irresponsi- 
ble, and his agreement was worthless. Three weeks later Winey noti- 
fied the agents of his désire to be relieved, but without avail. 

[1] Spécifie performance of a contract is not of absohite right, but 
rests in sound judicial discrétion, exercised in the Hght of equity and 
good conscience. To justify a déniai of spécifie performance, it is not 
necessary that the contract be invalid in law ; it is sulficient if its 
terms are oppressive, unconscionable, or iniquitous, or if it was ob- 
tained by sharp practice, false artifice, or unfair means. Cathcart v. 
Robinson, 5 Pet. 264, 18 L. Ed. 120; Willard v. Tayloe, 8 Wall. 557. 
19 L. Ed. 501 ; Pope Mfg. Co. v. Gormully, 144 U. S. 224, 236, 12 
Sup. Ct. 632, 36 L. Ed. 414. 

[2] It is clear that a fraud was practiced upon Winey to overcome 
his reluctance and to persuade him to sign the contract. But it is 
urged that Grieson was a stranger to the wrongdoing; that the agree- 
ment of the agent was collatéral to the contract of sale and was made 
by him in the interest of his firni because of their commission. We 
are not impressed by the effort to break up the transaction in that way, 
and to detach and isolate the feature that operated on Winey as the 
persuasive inducement. To say the artifice practiced was but to gain 
an agent's commission, and not to make a sale, is to ignore the sub- 
stance of things. Undoubtedly a real estate agent, with due regard 
for his duty to his principal, may in good faith make an independent 
contract with a prospective purchaser, based upon acquisition of title 
by the latter; but, if in the guise of such an independent contract, he 
practices a fraud that helps the sale, the fraud inheres in the main 
transaction, and will not be put aside as collatéral. Hère the business 
in hand was the sale of Grieson's land, and Grieson cannot stand clear 
of his agent's wrongful methods in eflfecting it. 

The decree is afiirmed. 



SHEKWOOD SHOE CO. et al. v. WIX. 

In re WIX. 

(Circuit Court o^ Appeals, Fourth Circuit. February 14, 1917.) 

No. 14S5. 
1. Bankbuptct i©=>409(1) — Deni.\l of Dischaege — Geounds — Failure to 

KeEP BOOKS INTENT. 

TJnder Bankr. Act July 1, 1898, c. 541, § 14b (2), 30 Stat. 550, as amend- 
ed by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 79T (Comp. St. 1913, § 9598), 
entitling a bankrupt to discharge unless be bas with intent to conceal lils 
financial condition destroyed, coneealed, or failed to keep books of ac- 

4=sFor other cases see same topic & Kï^Y-NUMBER lu ail Key-Numbered ûigests & Indexes 
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count or records from which such condition might be ascertalned, the 
mère fallure to keep books, or keeping such books as in faet deceive credi- 
tors as to the bankrupt's condition if kept without purpose to conceal, Is 
insufflcient to prevent a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 752-757.] 
2. Bankruptcy <3=»414(3) — Denial or Dischabge — Failure to Keep Books — 
Evidence of Intent. 

The fact that a bankrupt had for ten years adopted the same method 
or lack of method of booklveeplng réfutes a presumption that he had adopt- 
ed such method for the purpose of conceallng his financial condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 722.] 

Appeal from the District Court of the United States for the West- 
ern District of South Carolina, at Greenville ; Joseph I. Johnson, Judge. 

In the matter of John W. Wix, bankrupt. From a decree of the Dis- 
trict Court granting a discharge to the bankrupt over the objection of 
Sherwood Shoe Company and another (236 Fed. 262), the objecting 
creditors appeal. Affirmed. 

M. L. Marion, of Chester, S. C. (J. H. Marion, of Chester, S. C, on 
the brief), for appellants. 

David Hamilton, of Chester, S. C. (Gaston & HamiUon, of Chester, 
S. C, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. [1] In this case creditors are objecting 
to the granting of a discharge to the bankrupt. Their objections are 
based solely upon section 14, par. "b," cl. 2, of the Bankrupt Act, pro- 
viding that the bankrupt shall be granted a discharge unless he has, 
"with intent to conceal his financial condition, destroyed, concealed, or 
failed to keep books of account or records from which such condition 
might be ascertained." Analyzing this statutory provision, it is clear 
that its sole purpose is to condemn a design on the part of a bankrupt 
to conceal his financial condition by either (a) destroying his books of 
accounts or records, or (b) concealing them, or (c) failing to keep them. 
It cannot be construed to require any particular system of bookkeeping, 
nor can it be construed to require the keeping of books at ail. The 
books kept may be so faulty and déficient as to in fact deceive credi- 
tors as to the bankrupt's financial condition, yet, if they hâve been so 
kept with no purpose to conceal such condition, the inhibition of this 
statute does not apply. Congress emphasized this construction when by 
the amendments of 1903 it struck out the words "fraudulent" before 
the Word "intent," "true" before the words "financial condition," and 
the words "and in contemplation of bankruptcy" following the words 
"financial condition." As said in Re Marcus & Scherr (D. C.) 192 Fed. 
743, 27 Am. Bankr. R. 164: 

"The intent to conceal one's financial condition is a separate fact from the 
keeping of the books. The reasonable conséquences of keeping imperfect books 
may be a concealment of one's financial condition, if the occasion ever arises 
when they are scrutinized, and that fact would be enough to charge one with 
responsibility for that resuit, if the law forbade keeping imperfect books. 

<Ê=>For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indeïe» 
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The gênerai Intent of the crlminal law is of thls klnd, It only means that the- 
actor must be aware of hls acts, and then charges him with such conséquences 
as would naturally follow from them, regardless of whether he had thèse in 
mind or not. When, however, as is sometimes the case, the law attaches no 
responsiblUty to an act unless the actor does hâve in mind the spécifie conse- 
qnenees, it is necessary as an additional élément to prove that state of mind. 
This is such a case. Moreover, since the intent to conceal is différent from the 
iutent to keep imperfect books, the objectors must go further than to show 
merely that the bankrupts intended to keep the kind of books they kept ; for 
they must show also that they Intended thèse books to conceal from some- 
body — which must be their creditors — ^their flnancial condition. That In- 
volves not only knowledge of how the books were kept, but some anticipation 
that at a future time they might be examined by creditors and v?ould then 
fail to enllghten them upon ail the facts." 

See Collier on Bankruptcy (9th Ed.) p. 346 et seq., and authorities 
cited. 

[2] We fully concur with the court below that the fact that Wix 
had for ten years adopted the same method or lack of method of book- 
keeping réfutes the presumption that he had adopted such method for 
the purpose of concealing from his creditors his financial condition. 
The use of the word "deceiving" by the court below in this connection 
we regard as merely inadvertent. We do not désire to be understood as. 
denying that the books kept, or the methods of bookkeeping adopted, 
in some cases may présent internai évidence of this forbidden intent 
to conceal ; but the case hère is not of that character. 

The decree of the court below must be affirmed. 



BABBITT V. BEAD et aL 
(circuit Court of Appeals, Second Circuit. February 8, 1917.) 

No. 234. 

1. Bankruptcy ^=»299 — Jubisdiction — Fédéral Coubts — Inteevention. 

Where the trustée in bankruptcy, appointed by the fédéral District 
Court for the Eastem Division of the Eastern District of Missouri, In- 
stituted an action on behalf of the bankrupt estate in the District Court 
for New York, the District Court for Missouri, which Is charged with 
the duty of colleeting and distributing the bankrupt's estate, alone bas 
jurisdietion to allow other persons to Intervene as parties and prosecute 
the action. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 448.] 

2. Bankruptcy ©=467 — Mattees Appealable — Discrétion. 

Where a trustée in bankruptcy, suing on behalf of the bankrupt's estate 
was defeated, not only in the District Court, but in the Circuit Court of 
Appeals, the déniai by the District Court of a pétition to allow a creditor 
to intervene to apply for certiorari to the Suprême Court is not review- 
able, being a matter of discrétion; there belng no contention that the 
trustée had not efficiently prosecuted the clalm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Byron F. Babbitt, as trustée, etc., against Caroline S. Read' 

®=>For otber cases see aame toplc & KEY-NUMBBR 1d ail Key-Numbered DigesU & Indexe» 
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and olhers, as executors, etc. From an order denying the pétition of 
George T. Hollister to intervene as a party and apply for a writ of 
certiorari to the Suprême Court, he appeals. Appeal dismissed. 
See, also, 215 Fed. 395 ; 236 Fed. 42, — C. C. A. — . 

C. A. Boston, of New York City, for appellant. 
P. T. Bryan, of St. Louis, Mo., and C. E. Rushmore, of New York 
City, for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. [1] This is an appeal from an order of Judge 
Mayer refusing to allow certain creditors of the Randolph-Macon Coal 
Company, a bankrupt, to intervene as parties and apply for a writ of 
certiorari to the Suprême Court. The case having been instituted and 
conducted by the trustée in bankruptcy, an officer of the District Court 
of the United States for the Eastern Division of the Eastern Judicial 
District of Missouri, which is charged with the duty of collecting 
and distributing the bankrupt estate, we think that court alone bas 
j urisdiction to authorize other persons to intervene as parties. 

[2] Assuming, however, that the District Court had authority in 
Ihe premises, we think its refiisal to grant the pétition was a mattei 
oi discrétion not appealable. There is no pretense that the trustée in 
bankruptcy bas not honestly and efficiently asserted the petitioners' 
claims both in the District Court and in this court. Having been de- 
feated in both courts, the District Judge might very properly refuse 
to further delay proceedings by authorizing an application to the Su- 
prême Court for a writ of certiorari. With such an exercise of dis- 
crétion we bave no right to interfère. 

The appeal is dismissed. 



GOOD PINE LUMBEE CO. v. DUKB. 

(Circuit Court of Appeals, Flfth Circuit. February 27, 1917. Behearlng De- 

nied Marcli 20, 1917.) 

No. 2901. 

1. Jury ®=>28(17) — Waiver of Juby — Motion to Vacate. 

A motion to vacate waiver of a jury and award a trial by Jury, made 
after liearing and submission of the case on the merits, cornes too late. 
[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 194-196.] 

2. Appeal and Eerok <S=846(5) — Review — Action Tried to Court. 

When a cause is submitted to the court wlthout a Jury, under Rev. St. 
§ 649 (Comp. St. 1913, § 1587), and only a gênerai finding is made, no 
spécial findings belng requested, the facts are not reviewable by the ap- 
pellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3351- 
3355.] ' 

In Error to the District Court of the United States for the Western 
District of Louisiana; Aleck Boarman, Judge. 

^=3For other cases see same topic & KSY-NUMBER in ail Key-Numbered Dlgasts & Indexes 
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Action at law by John Gip Duke against the Good Fine Lumber Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

H. H.' White, of Alexandria, La., for plaintiff in error. 
George Wear, Jr., of Jena, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

FER CURIAM. [1] The motion to vacate waiver of jury and 
award a trial by jury, filed and made after hearing and submission of 
the case on the merits, cornes toc late to predicate error on déniai of the 
same. 

[2] As the finding of the court was gênerai, and no agreement of 
facts nor spécial finding by the court was asked or made, the facts of 
the case are not reviewable on this writ. 

We hâve examined the record in the light of the briefs filed, and we 
find no réversible error assigned or patent of record. 

Judgment affirmed. 



EVANS V. WARREN BKOS. 00. 

(Circuit Court of Appeals, Tbird Circuit. March 9, 1917.) 

No. 2173. 

Patents <©=5328 — Infeingement— Pavement. 

Tlie Warren patent, No. 727,505, for a pavement, covers a pavement con- 
sisting of broten stone of graded sizes, from two inclies in diameter down 
to dust, comtilned with a comparatively soft binder, as asphalt, and is not 
infringed by a pavement iu which a single grade of large pièces of stoue, 
of comparatively uiiiform size, is used, and tlie spaces fllled in with sand. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania; Oliver B. Dickinson, judge. 

Suit in equity by the Warren Bros. Company against W. C. Evans. 
Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 234 Fed. 657. 

Walter B. Saul, of Philadelphia, Pa. (Cornélius D. Ehret, of Phila- 
delphia, Pa., of counsel), for appellant. 

Edward G. McCollin, of Philadelphia, Pa., and Head, Drinkwater 
& Crafts, of Boston, Mass. (W. K. Richardson and James M. Head, 
both of Boston, Mass., of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and VVOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Warren Bros. 
Company, the owner of patent No. 727,505, granted May 5, 1903, to 
Frederick J. Warren, for a new and useful improvement in pavements, 
brought suit against W. C. Evans, charging infringement of claims 5, 
6, 9, and 11 thereof. On final hearing that court, in an opinion report- 
ed at 234 Fed. 657, held said claims valid and infringed. From a de- 
cree so adjudging the défendant took this appeal. 

«ÊssFor ottier caoes see aame topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexa» 
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This patent has been considered by various fédéral courts, and its 
validity established. An attack on its validity is made in this case, and 
•certain évidence not produced in thèse prior cases is hère involved. 
As the présent case turns on the question of inf ringement, we will for 
présent purposes assume, without discussing or adjudging, the validity 
of the claims hère involved. 

The spécification of Warren's patent shows that the object of his 
alleged invention was to make a road "as dense, as free f rom voids as 
possible." His alleged discovery in making was that he had found : 

"That what has ordinarily been supposed to be the best provision for elim- 
Inating voids and establishing stability has, as a matter of fact, been almost 
the poorest provision for accomplishing thèse purposes." 

He then states that : 

"The provision usually accepted as the best is that in whieh the minerai 
matter ureed as a basis of the pavement and unlted by the plastic asphalt ve- 
hicle shall be In the sbape of a sand or fine gravel." 

He then states that this has been an error, and that he had discovered : 

"That there is a smaller percentage of voids in a pavement whieh contains 
minerai components whieh are of relatlvely large size." 

He f urther states that : 

The form'er method has been "to exclude from its comirosltion ail pièces of 
stone or sand larger than one-tenth of an Inch In diameter," and that, foUow- 
Ing this method, the smallest percentage of voids that it "has been possible to 
produce has been 21 per cent, of the aggregate, whlle by the use of the larger 
sizes, grains, or pièces — say up to those whieh will pass through a two-inch 
ring — and employing with thèse larger grains proper quantities of the small- 
er slzes down to an impalpable powder, it Is possible to reduce the voids of the 
minerai base below 10 per cent, of its bulk, and such a mixture, when assem- 
bled and compacted together, will fonrC a dense, solid, homogeneous, compact 
body, with the smallest percentage of voids and possessing the highest degree 
of stability, * * * because of the slzes of the pièces and their arrange- 
ment with respect to each other, offers the smallest areas of surfaces for the 
attachment of the plastic composition to them, so that not only is a superior 
binding effect or union obtained by the plaster composition, but a smaller 
■quantity of It is necessary for the purpose of obtaining the superior resuit or 
product." 

From this description it will be seen that the gist of his invention 
consisted, first, of the use of stone larger than one-tenth of an inch in 
diameter; second, the employment with thèse larger sizes of proper 
quantities of smaller sizes down to an impalpable powder ; and, third, 
the discovery that by the use of thèse graded sizes it was possible to 
reduce the voids between the minerai base éléments below 10 per 
cent, of its bulk. 

The suggested use by him of thèse variant ingrédients he gives as 
follows : Impalpable powder, I to 3 per cent. ; material between im- 
palpable powder and one-f ourth of an inch, 10 to 30 per cent. ; materi- 
al larger than one-f ourth of an inch, 50 to 80 per cent. Usirig thèse 
proportions, he states; 

"I hâve found that thèse ingrédients, when associated together, prod\ice a 
mass or body having less than 20 per cent, of voids." 
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He further states the benefits arising from the use of thèse several 

grades of minerai ingrédients as f oUows : 

"Because of the Inhérent stability obtalned by note by the careful sélection 
and proportloning of several grades of minerai Ingrédients, I am enabled to 
use an asphalt or bltumlnous unitlng médium of a softer nature and at a low- 
er température than could otherwise be used." 

Such was the disclosure, and in substance the whole disclosure, made 
by Warren. He made clear what he regarded as his invention, and he 
pointed out a way which he calls the préférable way, but vvhich is, in 
fact, the only way he had found, of making use of his invention, and 
that way consisted in substance of the use of différent grades of stone 
and in die suggested proportions of the différent materials which went 
to make up his road. Assuming that the disclosure thus made consti- 
tuted invention, he was allowed a number of claims which specifically 
covered the mixture which he had suggested. It is quite apparent that, 
measuring Warren's patent by its disclosure and limiting its claims to 
the spécifie proportions indicated by him, or substantially équivalents 
thereof , the défendant in this case, who has not been sued for infringe- 
ment of any of such claims, did not in fact inf ringe them, and the plain- 
tiff was compelled to sue upon claims of a broader character. 

The défendant is using a composition in road making called "Fil- 
bertine," which has been in use in Pennsylvania for many years, and 
which it described in the spécifications of its state highway department, 
and we assume the défendant is making a pavement which conforms to 
such spécifications. In that regard, the state spécification requires : 

"The minerai aggregate In the Filbertine mixture shall be conïposed of 
Sound, hard, crushed trap rock, wlth a coefficient of wear of not less than 15, 
or llmestone wlth a coefficient of wear of not less than 10 ; hard gralned sand, 
such as required for asphalt wearlng surface mixture ; and llmestone dust or 
Portland cernent, which shall be comblned wlth the asphaltlc cernent wlthln 
the following proportions best sulted for making a dense mixture: 

Bltumen 6.0 to 8.0 per cent. 

Llmestone dust, or Portland cernent 4.0 to 6.0 " " 

Stone, %-lnch hard crushed 55 to 60 " " 

Sand, coarse to fine 30 to 35 " " 

Other ingrédients Not over 1 per cent." 

From this spécification it will be seen that the défendants are using 
sand, which, of course, they were permitted to do without objection, 
which sand was 30 to 35 per cent, of the mixture. When it came to 
stone, however, by this spécification, instead of using stone of différent 
and varying grades, the contractor was called upon to use stone of one 
grade only, viz., %-inch, 55 to 60 per cent., which was not the run of 
the crusher. It will thus be seen that the Filbertine specified was not 
the composition, so far as varieties of stone were concerned, of the 
Warren spécification. Indeed, the Warrenite, which is made under this 
patent, was recognized by the state under a différent head and re- 
quirement, in the same spécification, and as embodying graded stone 
and a freedom from voids. Thus, in its spécifications for Warrenite, 
the state says : 

"Minerai Aggregate. — The several grades or sizes of stone, sand, and Aller 
composing the minerai aggregate shall be accurately measured and weighed 
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in such proportions as may be determined by laboratory tests to glve the wear- 

Ing surface a useful degree of denslty, rlgidity, inhérent stability, and free- 

dcm from voids: 
Material passing 1%-inch. screen and retalned on No. 2 sieve, 40 to GO per 

cent. 
Material passing No. 2 sleve and retalned on No. 4 sieve, 10 to 20 per cent 
Material passlng No. 4 sieve and retalned on No. 10 sieve, 10 to 5 per cent 
Material passing No. 10 sleve and retalned on No. 30 sieve, 10 to 5 per cent. 
Material passing No, 80 sieve, at least 25 per cent, of which will pass a No. 

20 sleve, 10 to 5 per cent. 
The balance to pass No. 30 sleve and be retalned on No. 80 sieve." 

It will thus be apparent tliat from 40 to 60 per cent, of the Warren- 
ite minerai is between the sizes of 114-inch and i/^-inch; from 10 to 
20 per cent, it is Y^ to I/2 inch, from which it will be seen that from 50 
to 80 per cent, of the minerai material is Yi oi an inch in size, or in ex- 
cess thereof, while in the Filbertine the only stone ingrédient is of %- 
inch size. It is thus very clear that Filbertine is not the Warrenite de- 
scribed in the patent, and that it does not fall within any of the spécifie 
claims which hâve not been sued on. 

Does it fall within the more gênerai claims 5, 6, 9 and 11,^ which 
hâve been sued on ? In considering them, a vast amount of discussion 
lias been injected into this case as to what is meant by inhérent stabil- 
ity, and as though a monopoly could be granted for inhérent stability. 
It is quite évident from the claims that, where the phrase "inhérent 
stability" is used, it means simply the self-contained stability of the 
composition, its inhérent power to make itself stable, and that the use 
of inhérent stability in the several claims is a description of the type 
of pavement which Warren disclosed and claimed. For instance, on 
line 55, he says that: 

His mixture, "wben assembled and comfpacted together, wlU form a dense, 
solid, homogeneous, compact body, wlth the smallest percentage of voids and 
possesslng the highest degree of stabUity'' 

On line 73 of page 2 he says: 

"Because of the inhérent stability obtained by me by the careful sélection 
and proportioning of several grades of minerai ingrédients, I am enabled," etc. 

It is quite évident, therefore, that what is described by him as in- 
hérent stability is a resuit derived from the ingrédients and proportions 
which he has disclosed. In the very nature of things, he could not 

1 "5. In a Street pavement a bltuminous minerai structure, the minerai in- 
grédients of which are mlxed and of several grades, so graded as to give the 
stinicture an inhérent stability. 

"6. A bituminous street pavement structure containing mlxed minerai ingré- 
dients of such grades as to give the structure an inhérent stability." 

■'9. A street pavement wearing section composed of a minerai structure of 
inhérent stability fornled of several grades of material so proportloued as to 
hâve a per cent, of voids less than 21 per cent, of the whole, in combination 
wlth a comparatlvely soft bltuminous blnder fiUing sald voids and rendering 
the whole permanent in nature and elastic and waterproof in character." 

"11. A street pavlng structure composed of a mixture of minerai or wearing 
ingrédients, and a plastic blnder, the space between the minerai Ingrédients 
being less than 21 per cent of the whole, and the plastic binder occupying 
sald space." 
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have a monopoly of a physical characteristic, such as the quality of in- 
hérent stability. 

Tuming, now, to the claims of a more gênerai nature, which are 
hère sued upon. No. 5 reads as follows: 

"In a Street pavement, a bitamlnous minerai structure, the minerai ingrédi- 
ents of whleh are mlxed and of several grades, so graded as to glve the struc- 
ture an Inhérent stability." 

It is quite évident that the stone minerai mixtures in Filbertine are 
net, in the words of the claim, "so graded as to give the structure an 
inhérent stability," for the simple reason that they are not graded at 
ail, and that the specified stone item in Filbertine, viz. stone, %-inch 
hard crushed, 55 to 60 per cent., is not graded ; consequently, there is 
no infringement of claim 5. 

Claim 6 reads as follows: 

"A bltuminous street pavement structure contalning mlxed minerai Ingrédi- 
ents of such grades as to glve the structure an inhérent stability." - 

This is but a modification of claim 5, and is based on a graded 
minerai composition. The pertinent élément is "minerai ingrédients 
of such grades as to give the structure an inhérent stability." No 
grades are used in Filbertine, and consequently, no grades being used, 
any inhérent stability Filbertine has is not due to the use of grades of 
minerai ingrédients. 

Claim 9 reads as follows : 

"A Street pavement wearlng section composed of a minerai structure of in- 
hérent stability formed of several grades of material so proportioned as to 
have a per cent, of voids less than 21 per cent, of the whole." 

The fact simply is that Filbertine does not have the several grades 
of material, and consequently no proportioned grades, and while Fil- 
bertine as a structure may have a percentage of voids less than the 21 
per cent, of the claim, yet that percentage of voids thus claimed is 
based on a minerai structure of several grades, and consequently, what- 
ever voids Filbertine has is a void that is obtained by a différent meth- 
od than the graded material method of claim 9. 

Claim 11 reads as follows: 

"A Street pavlng structure composed of a mixture of minerai or wearlng in- 
grédients, and a plastic binder, the spaee between the minerai ingrédients 
being less than 21 per cent, of the whole, and the plastic binder occupying 
sald space." 

If this claim is to be construed as a monopoly for any structure that 
contains less than 21 per cent, of voids, it is not a patentable, allow- 
able claim, for it would be a claim for a mère physical fact. If the 
claim is to be allowed at ail, it should be restricted to the graded min- 
erai composition which the spécification discloses, and which, so far 
as the proportion of voids goes, was the basis of his patent. For ex- 
ample, the spécification says : 

"I have found that thèse ingrédients, when assoeiated together, produce a 
mass or body having less than 20 per cent, of voids." 

It would seem, therefore, that such graded ingrédient was his dis- 
closure, and his only disclosure, and that a structure, even though it 
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has less than 20 per cent, of voids, but which does not contain "thèse 
ingrédients," was something that Warren neither discovered nor dis- 
closed. 

In view of thèse considérations, we feel that the claims of Warren 
should be restricted to the proportions which he disclosed, or tlieir 
substantial équivalents. Indeed, the gênerai problem of the use of 
graded stones to reduce voids was a fact already known to road build- 
ers. Thus, Codrington in his book, Maintenance of Macadamized 
Roads, after describing certain experiments which resulted in finding 
"that by packing irregularly shaped broken stone in a chest the empty 
space could be reduced ta as little as 40 per cent, of the whole," had 
stated : 

"As a gênerai resuit, the size of the stones was without sensible Influence ou 
the proportion of the empty space if the stones were of an even size, but stones 
of varlous sizes, mixed together, gave a smaller proportion of vold, which dl- 
minished as the variety in the size of the stones was greater." 

It seems quite clear this teaching that various sizes of stone mixed 
together gave a smaller proportion of void, and that that void dimin- 
ished as the variety in the size of the stone was increased, was well 
known previous to Warren, and that, if his disclosure be held inven- 
tive, it must be confined to the particular proportions which he dis- 
closed. And an examination of the decided cases, which are so strong- 
ly relied on hère to influence our décision, shows they concerned roads 
where différent grades of minerais were used. None of them involved 
a case, as hère, where the minerai was confined ta one grade of stone. 
In the Owosso Case, 166 Fed. 312, 92 C. C. A. 230, Judge Lurton 
says: 

"Warren's invention, shortly stated, conslsts in the discovery that an aggre- 
gate of large and small pièces of stone, together mth a certain proportion of 
stone dust, ail mixed together and thoroughly permeated wlth bitumen or 
aisphalt, results, when set, in a compact, stable structure. * » • tJnder 
the évidence, the particles are more compact In their relation to each other, 
and there is a minimum of friction in their Interaction. The larger pièces of 
stone withstand the tendency of the small grains or dust to slip by each other 
and change the form of the pavement. • * * The fundamental idea of 
Warren is, not that the 'density' of his composition gives the stabillty which 
he claims, but that the minerai aggregate should of itself resist displace- 
ment by traffic." 

The judge (see 166 Fed. 317, 92 C. C. A. 227) further says: 

Warren's "real discovery was that, by the use of a large proportion of 
minerai in pièces as large as two inclies in diameter, mingled with small 
pièces graded down to dust, less bitumen was needed to act as a binder, be- 
cause the minerai ingrédients so graded and mingled furnished stability as 
well as density, -which relieved the carrying strain upon the Mtumen." 

It will be observed that there is no discussion in the case of the 
particular form of the infringing road, but we must assume that it was 
one in which the stones consisted of several graded sizes, because of 
the emphasis in the opinion of graded stones as an élément of the in- 
vention. This Owosso Case was simply foUowed in Warren v. Mont- 
gomery (C. C.) 172 Fed. 415. 
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In Warren v. New York City, 187 Fed. 834, 109 C. C. A. 594, it 
is quite clear that the stone ingrédients were of a graded character. 
Thus Judge Coxe says : 

"In the présent Instance, however, the particles of stone must pass 
through a screen 'wltb a one-lnch mesh, and consequently the largest pièces 
must be less than an Inch, and vary trom the maximum down to the amallest 
pièces.' " 

It will thus appear that the minerai, including, as it did, everything 
that passed through a one-inch mesh, was the résultant run of the 
crusher, which would necessarily hâve smaller grades of stone. 

In Warren v. Grand Rapids (D. C.) 216 Fed. 367, the infringing 
requirements were that: 

"The minerai aggregate shall consist of broken stone, or broken stone and 
sand, of a fairly uuiform grading from the largest to the smaUest particles, in 
such proportions as to give the mixture a maximum degree of density and 
low percentage of voids." 

It will thus be seen that in ail thèse cases there was a séries of grad- 
ed stones. In the présent case there is but a single grade of stone, 
namely, that which passes through a %-inch mesh, and that which is 
caught on a half-inch mesh. Ail the grades from i/^ inch down to 
sand are excluded, and there is a jump or step, as distinguished from 
intermediate sériai grading, directly down to a fine void-filling minerai 
material whose coarsest component is sand. It seems to us, therefore, 
that the object in using différent grades of stone was to fill up the 
interstices or voids between larger pièces of stone by smaller pièces 
of stone, and that this is a very différent structure from one where 
a single grade of large pièces of stone and of substantially uniform 
sizes, namely, from % to % inch, is filled with particles of sand, for, 
as stated by Codrington : 

"The size of the stone was wlthout sensible Influence on the proportion ot 
the empty space, If the stones were of an even slze; but stonea of varions 
slzes, mlxed together, gave a smaller proportion of voids, whlch diminlshed 
as the varlety and the slze of the- stones was greater." 

From thèse views, it seems to us quite clear that Filbertine does not 
come within the claims of this patent. The decree below must there- 
fore be vacated, and the cause remanded, with instructions to dismiss 
the bill on the ground of noninfringement 
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RIVERSIDE HEIGHTS ORANGE GROWERS' ASS'N et al. v. STEBLER. 

STEBLBR V. RIVERSIDE HEIGHTS ORANGE GROWERS' ASS'N et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 13, 1917.) 

No. 2772. 

1. Equitt <gz=j410(4) — Mastees— Exceptions to Report. 

Exceptions to reports of masters In chancery are In the nature of a spé- 
cial demurrer, and the party objectlng niust point out the error; other- 
wlse, the part not excepted to wlU be taken as admitted. 

[Eid. Note. — For other cases, see Bquity, Cent. Dig. § 910.] 

2. BQtriTT ®=»410(1) — Masteks — Objections to Repoet. 

Proper practice requîtes that objections to a m'aster's report shall be 
taken in the trial court, that any errors dlscovered thereln may be rectl- 
fled by the court itself, or by a référence to the master for correction. 

[Ed. Note,— For other cases, see Equlty, Cent. Dig. §§ 905, 914.] 

^. Patents ®=5308 — Suit for Infbinqement— Procédure. 

When complalnant claims infrlngement by a inodified structure made by 
défendant after the grantlng of an interlocutory Injunctlon, the better 
practice Is to présent the Issue by a motion for a supplemental decree, ex- 
tendlng the injunctlon to the new structure. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504-506.] 

i. Patents <S=>328— Infringement — Fruit Gbadeb. 

The Straln reissue patent. No. 12,297 (original No. 730,412), for a ftnilt- 
gradlng machine, used chiefly for sortlng oranges, held not infringeû by a 
modlfled machine made by défendant after hls original structure was 
held an infringement. 

5. Patents <S=)234 — Infringement. 

A construction which, if earller, would not anticipate, cannot Infrlnge. 
[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 370, 381.] 

C. Patents ®=»235 — Infringement. 

If the device of a défendant shows a substantially différent mode of 
opération, even though the resuit of the opération of the machine remain» 
the same, Infringement is avoided. 

[Ed. Note. — Por other cases, see Patents, Cent. Dig. § 371.] 

7. Patents <S=»318(4) — Infringement— Measuee of Damages. 

Where a patent covers but one feature of a machine, which does not 
contrlbute to the whole machine its entlre value as a marketable article, 
and the cost of the manufacture and sale of the patented feature and the 
net profit thereon are separately ascertainable, the damages recoverable 
by the owner of the patent from an Infringer are llmlted to the profits he 
would hâve made on the sale of such feature. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 572, 573.] 

8. Patents <@=318(6) — Infringement— Measuke of Damages. 

Where complalnant was engaged In the manufacture and sale of such 
machines. In determlnlng the net profits reallzed from the patented part, 
It is proper to charge agalnst the sale price of such part a proportlonate 
share of his overhead expenses. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 576.] 

9. Patents ®=î319(1) — Infringement — Accounting foe Profits and Dam- 

ages. 

On an accounting for profits and damages for infringement, where the 
profits made by défendant were less than the damages sustained by conir 
plalnant by reason of the loss of sales of the patented machine, he is en- 

^=sFor other casea Bee same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexe* 
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tltled to reeover the différence as damages, In addition to défendant'» 
gaina and profits. 
[Ed. Note.— For other cases, Patents, Cent. IMg. §§ 578, 580.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Benj. F. Bledsoe, 
Judge. 

Suit in equity by Fred Stebler against the Riverside Heights Orange 
Growers' Association and George D. Parker, Decree for complainant, 
and both parties appeal. Modified. 

Suit to restrain Infringement of plaintiff's patent for a combination of cer- 
tain éléments In a frult-grading machine and to reeover damages for the in- 
fringenïent thereof. Plaintlff, Stebler, commenced suit on May 24, 1910, in 
tlie United States CSrcult Court for the Southern District of California, Soutli- 
ern Division, against the Eiverside Heights Orange Growers' Association, 
George D. Parker, and Parker Machine Works, to restrain the infringement of 
daims Nos. 1 and 10 of letters patent reissue No. 12,297 for a fruit-grading 
apparatus Invented by one Robert Strain, plaintiffs assigner, and to reeover 
damages for the infringement thereof. The défendants answered, denying the 
validity of the claims and the alleged infringement. Tlie case thereafter came 
on for trial before the District Court for the Southern District of California, 
Southern Division, where a decree was entered on September 17, 1912, in v^bieh 
the court held reissue letters patent No. 12,297 to be good and valid in law, 
but found that the défendants had not infringed the same and dismlssed the 
bill with costs to the défendants. Plaintiff appealed to thls court, where the 
decree of the lovper court was reversed, upon the ground that défendants' nra- 
chlne was an infringement of plaintiff's patent, and the cause remanded, with 
instructions to grant the relief prayed for. 205 Fed. 735, 124 C. O. A. 29. 
Thereafter, on November 7, 1913, pursuant to the mandate of thls court, an 
interlocutory decree was entered In the District Court, setting aside the decree 
dlsmisslng the plaintiff's blll theretofore entered in that court, and awarding 
plaintlff a perpétuai injunction to restrain the infringement of his patent, de- 
creeing that plaintlff "reeover of the défendants, and eaeh of them, the profits, 
gains, and advantages which sald défendants, and each of them, hâve or has 
derived, reeelved, or made, by reason of sald infringement, and that complain- 
ant reeover of the sald défendants, and each of them, any and ail damages 
which complainant bas sustained or shall sustain by reason of said infringe- 
ment by défendants, or elther of them," together with costs, and appolnting a 
master to take and state the aecount of sald gains, profits, and advantages, 
and to assess sueh damages, and report thereon. 

The plaintlff thereupon brought 27 or more suits In equity against a nurtf- 
ber of défendants, includlng the défendants, Riverside Heights Orange Grow- 
ers' Ass'n and George D. Parker, appellants herein, charglng them as infring- 
ing users of fruit graders Which had been manufactured and sold by the de- 
fendants named, prier to the entry of the interlocutory decree in the court be- 
low. Thereupon the défendants petitioned the court below, alleglng, among 
other thlngs, that ail the défendants in the suits were custoiners of the de- 
fendants named, and that the acts ef infringement complalned of and sought 
to be enjoined by the suits were the use by the said défendants of fruit grad- 
ers m'anufactured by the défendants named and sold by them to the other de- 
fendants in the suits mentioned in the pétition; that ail such machines were 
subject to the accounting against the défendants to be had under the inter- 
locutory decree. The prayer of the pétition was that the plaintiff be enjoined 
from further prosecuting the suits set forth in the pétition, and from bring- 
ing any additlonal suits of llke nature against the customers of the défendants 
for the Infringement of the letters patent ewned by the plaintlff. The pétition 
was heard and granted by the court below, restraining the prosecution of said 
suits and enjoinlng the flllng or commencement of additlonal suits against 
the users of machines manuffectured in substantial accordance with plaintiff's 
letters patent. Thereupon an appeal was taken to thls court from the order 
80 made, and upon a hearing this court sustained the order of the lower court. 
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wlth a modification Hmiting Its opération to infringements of plaintifPs patent 
by machines constructed under tlie Parlser patent and by him sold to the users. 
Stebler v. Rlverside Heights Orange Growers' Ass'n, 214 Fed. 550, 131 C. C. A. 
96, L. E. A. 1915F, 1101. 

Returning now to the proceedings under the interlocutory decree and the 
référence to a master to hear the évidence and to take and state an account 
and report tiiereon: Tlie ntaster proceeded with such hearing, and on Septem- 
ber 29, 1914, submitted a report in which he found, among other thlngs, the 
folio wing facts: 
Gross profits which would bave been realized by plaintiff on 105 

sizers sold by défendant Parker $12,286.05 

Less estimât ed overhead espense to plaintiff on thèse sales 815.85 

Net profit which would bave been realized by plaintiff $11,470.20 

Total gross profits realized by défendant Parker from the sale of 
the 105 machines complète with distributlng Systems, etc. (includ- 
ing 20 machines sold since date of the issuance of injunction). ... $ 9,352.90 

Less estimated overhead expense to défendant Parker on thèse sales 4,120.05 

Net profit realized by the défendant Parker $ 5,232.85 

Damages to plaintiff (1. e., profits he would bave made by the manu- 
facture and sale of the 105 sizers which défendant Parker manu- 
factured and sold, reduced by the sum of the net profits realized 
by the défendant Parker) $ 6,237.35 



The master's conclusion upon the above findings was that plaintiff should 
recover from the défendant Parker the sum of $5,232.85 gains and profits, and 
the sum of $6,237.35 damages, or a total of $11,470.20. Of this amount, $585.05 
represented the gains, profits, and damages resulting from' the sale of 5 of the 
Infringing machines by défendant Parker to the défendant Riverslde Heights 
Orange Growers' Association, and it was accordingly found that plaintiff 
should recover this sum from those défendants jolntly. 

Both parties excepted to this report — the défendants excepting to the flnd- 
Ing that the 20 machines of a modified type sold by Parker subséquent to the 
interlocutory decree and injunction infringed plaintiff's patent, and the allow- 
anee of gains, profits, and damages resulting from the sale thereof ; and the 
plaintiff excepting to the allovvance of $4,120.05 for defendant's overhead ex- 
pense, to the finding that the damages suffered by plaintiff are to be measured, 
not by the sale of the machine as a whole, but by simply the patented "sizers, 
independent of the bins and distributlng system," to the déduction of $815.85 
for plaintlfCs overhead expense, and to the conclusion that plaintiff was not 
entitled to recover both the profits made by or accrued to défendant Parker 
($9,352.90) and the damage sufCered by plaintiff ($12,286.05). 

The court approved the report of the spécial master in its entirety, confirm 
Ing the allowance of damages and profits to plaintiff in the sunï of $11,470.20 
and awarding a decree against the défendant Parker for $2,340.20 additional 
as exemplary damages, because of the sale of 20 infringing machines sinc" 
the issuance of the injunction. Fronï this decree both parties appeal. 

N. A. Acker, of San Francisco, Cal., for appellants. 
Frederick S. Lyon, of Los Angeles, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1, 2] 
1. It is contended by the appellee that appellants' second and third 
assignments of error, attacking the judgment of the lower court ap- 
proving the allowance by the master of damages in excess of nominal 
damages, and of profits upon the entire machines sold by the defend- 
240 F. — 15 
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ant Parker, complète with bins and distributing Systems, înstead of 
upon the patented grader only, are defective, in that they raise objec- 
tions which were not presented to or considered by the lower court. 
Other than this, there is no answering argument m.ade by appellee with 
respect to the questions discussed in appellants' brief under thèse as- 
signments. It is a vvell-settled rule of law that : 

"Exceptions to reports of masters In chancery are In the nature of a spécial 
demurrer, and the party objectlng must point ont the error; otherwlse, the 
part not excepted to wlll be taken as admltted." Story v. Wvingston, 13 Pet. 
359, 366, 10 L. Ed. 200 (dtlng Wilkes v. Rogers, 6 Johns. [N. Y.] 566). "A 
party neglectlng to bring In objections cannot afterwards except to the report." 
Id.; McMlcken v. Perln, 18 How. 507, 510, 15 L. Eu. 504. "Proper practlce ve- 
qulres that objections to a master's report shall be taken In that [the trial] 
court, that any errors dlscovered therein may be rectlfied by the court Itself, 
or by a référence to the master for a correction of hls report, wlthout puttlng 
parties to the delay and expense of an appeal to thls court" TopUff v. Top- 
lifï, 145 U. S. 156, 173, 12 Sup. Ct. 825, 832 (36 h. Ed. 65S). 

See, also, Sheffield, etc., Railway Co. v. Gordon, 151 U. S. 285, 290, 
14 Sup. Ct. 343, 38 L. Ed. 164. 

Af ter a careful reading of appellants' exceptions to the master's re- 
port, we are of opinion that they refer specifically to the right of the 
master to find, and his finding, that the modified machines, manufàc- 
tured and sold by the appellant Parker since the entry of the interlocu- 
tory decree herein, infringed appellee's patent, and to the allowance of 
any profits and damages for such infringement. They clearly furnish 
a basis for the first, sixth, and seventh assignments of error, which re- 
late to the question of infringement by the modified Parker machines, 
but are restricted by their terms to that question alone. It is further 
apparent from its opinion that the lower court so construed thèse ex- 
ceptions. There is nothing in the record to show that any of the points 
now urged by appellant under the second and third assignments were 
ever presented to or considered by the lower court, and this court will 
not review a master's report upon objections taken hère for the first 
time. 

[3, 4] 2. This brings us to the considération of the decree of the 
court in sustaining tlie master's report holding that the new apparatus 
placed on the market by the défendant Parker since the date of the in- 
terlocutory decree was an infringement of the plaintiff 's invention. The 
first objection is that this Parker apparatus is claimed by the défendants 
to be a new device, differing from the apparatus held valid by this court 
in Stebler v. Riverside Heights Orange Growers' Ass'n, 205 Fed. 735, 
124 C. C. A. 29, to such an exten,t as not to be an infringement of 
plaintifï's invention; that the question whether this new device was 
an infringement of plaintiff's invention was a matter of substantial 
dispute, and the issue should bave been determined upon a motion by 
the plaintifï for a supplemental decree. Such a motion, or an applica- 
tion to the court to enjoin the use of the new apparatus, would, we 
think, hâve been the better practice; but, as the issue appears to be 
fairly presented by the master's report and by the proceedings result- 
ing in the decree of the court below confirming it, we shall consider the 
question on its merits. The master in his report says: 
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"That the défendants were guilty ot Infiinglng the plaintifï's patent prioJ 
to November 7, 1913, was fuUy determined by the Interlocutory decree enterec 
herein on that date. Siiice that decree, by a modifled construction of the iU' 
fringing device, I fiud the défendant Parker has furtUer infringed the plain- 
tiff's patent." 

The court, in confirming this report, held : 

"That the parts of the last-mentioned machine operate In substantlally the 
same manuer as to produee substantially the same resuit attained by plaintifl!'» 
invention, and that, as 1 understand it, is sufflcient to justify, and In tact re- 
cuire, the master to make a fludiug of inf ringement.'' 

This conclusion we believe to be error. The invention held valid 
by this court is a machine described in reissue letters patent No. 12,297 
to R. Strain, dated December 27, 1904, for grading or assorting fruit 
with référence to size, and is used exclusively in the orange industry, 
where, in order to secure a uniform pack, it is necessary that ail oranges 
in a box shall be practically the same size. Assortment by hand is too 
slow and inaccurate to meet the requirements of the industry, and 
hence the need and value of the invention. In the opinion of this court 
(205 Fed. 735, 124 C. C. A. 29) the prier state of the art was reviewed, 
and among other devices referred to was the machine known as the 
California grader, based upon a patent. No. 458,422, granted to J. T. 
Ish, August 25, 1891. Referring to this machine, the court said: 

"While efficient beyond any device theretofore Invented and of great prac- 
tical value, in actual use the Ish machine dlsclosed certain weaknesses or de- 
fects. It was wanting both in adaptability to fluctuating grade sizes and ad- 
justability in relation to bin space for the assorted fruit. It Is obvious that, 
if the sorting is dépendent upon and controlled by the several steps of a sin- 
gle roller, the grade spaces must sustain fixed and unalterable relations to each 
other. While possibly the operator niight increase or dlminish the size of ail 
the spaces alike by Incrcasing or dini'ini.shing the distance lietween the belt 
and the roller, he could not alter the width at one step wlthout in like nianner 
altering it at ail other steps. And necessarily the précise différence in size 
l)etween the several grades could not be left to the oirt.ion or discrétion of the 
packer, but must be predetermined by the manufacturer of the machine, for if 
the step down in the roller is one-half inch or one-fourth of an inch, the dif- 
férence between the siiîes of two successive grades must likewise be one-half 
or one-c]uarter of an inch. One lot may run largely to one size, and another lot 
to a différent size. It foUows that if the roiler in the Ish machine was gradu- 
ated for nine sizes, and if of a given lot of oranges one half were of one such 
size and one of another, the correspdnding bins would be congested, while other 
blns would receive little, if any, of the fruit. In the opération of packing it 
is necessary that tlie oranges be assorted, not only according to size, but also 
according to quality, and this latter procesa must be perfornied by hand. They 
must also be wrapped in paper and placed in boxes. Each size belng handled 
separately, one of the problems is to provide adéquate bin space to give access 
for the requisite number employed In thèse several opérations. If the bins were 
of equal capaclty, and the run happened to be conflned to two or three sizes, 
the number of attendants having access to such bins might be too small to 
handle and pack the fruit and keep the machine from clogglng, while those at- 
tending other bins would hâve little, if anything, to do. If under such condi- 
tions a part of tlie dominant grade could be carried forward and delivered 
into other bins, the difflculty might be obvlated. Some relief was secured by 
elongatlng the runway, through the use of two or more graduated rollers, in- 
stead of one; but the expédient was not wholly satisfactory, even in solving 
the problem of bin space, and in no wise affected the objectlonable flxlty of 
grade relations. 

"In this State of the art Strain conceived the invention covered by the 
claims in suit. In elïect it may be described as a modification of or addition 



708 240 FEDERAL REPORTES 

to the Tsh machine, by cutting the roller Into as many pièces as there are steps, 
and separately mounting them, ail In Une longitudlnally ; each belng indépend- 
ant and transversely adjustable. More accurately, several short rollers of unl- 
fomï diameter are arranged in line, to take the place of the one long graduat- 
ed roller of the Ish machine, and the required grading space in the case of 
each roller Is secured by adjustlng the roller toward or f rom the travellng belt. 
It Is apparent that with such a construction the rollers may be so arranged as 
to form a true allgninent, and the grading aperture thus be made of uniform 
width throughout the entire length of the runway, or they may be so adjusted 
that the opening bas as many widths as there are rollers, or for half the dis- 
tance it may be of one width and the other half another wldth, and so on. As 
a conseipience, the opéra tor m'ay at will adopt such grade sizes as he sees fit, 
and, subject to certain limitations, may deliver any size into any bin." 

Referring to the defendant's apparatus, held to be an infringement 
of plaintiff's invention, the court said: 

"As in the Strain invention, the other wall or slde of the grading space or 
aperture is made up of a short independent roller rotating upward and out- 
ward to avoid plnching the oranges; also, like the Strain machine, this roller is 
mounted upon brackets of its own, and is transversely and independently ad- 
justable at the vcill of the operator. • • ♦ The défendants hâve appropri- 
ated the plaintiff's invention, the essence of which Is the combinatlon with a 
traveling belt (common to the Ish, Strain, and Parker machines) of a séries of 
independent rotating units arranged in longitudinal succession parallel laith 
the helt, each transversely adjustable." 

It clearly appears from this opinion that the apparatus held to be 
an infringement of plaintiff's invention was so held by reason of the 
fact that each séries of independent rollers constituted a separate and 
distinct member of the fruit grader was independently adjustable, 
transversely toward and from the fixed member of the runway, and 
the end to end rollers were independently rotatable, one with respect 
to the others, each adjustable and rotatable roller being mounted in 
independent brackets of its own. Under this construction, any one 
roller or grade unit of the séries of rollers arranged in longitudinal 
succession was adjustable transversely without disturbing the position 
of an adjacent roller, and adjusted in the same manner as the indi- 
vidual rollers of the grader of the reissued patent. This construction 
resulted in an apparatus the rollers of which could be so arranged as 
to form a true alignment, and the grading aperture could be made of 
uniform width throughout the entiré length of the runway, or they 
could be so adjusted that the openings would bave as many widths as 
there were rollers, or for half the distance it could be of one width 
and the other half another width, or there might be as many openings 
for each width as desired. 

The master in his report describes the modiiîed construction of the 
infringing apparatus, charged in thèse proceedings as an infringement, 
as foUows: 

"The modlfled devlce is a séries of end to end rollers ail so connected that 
they are positively driven fronï the roller at the head end of the machine, 
while in the Strain reissue imtent each roller is driven by a separate belt from 
the common shaft." 

He thereupon draws the conclusion that : 

"The function in regard to the rotation of tlie rollers is the same lu each 
case, sinee they ail rotate together in either case." 
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And his reason for this conclusion is that: 

"Practically, inasmuch as thèse roUers are ail so connected that they ro- 
tate together, they constitute a single roller." 

The master says f urther : 

"The essence of each of thèse Inventions Is the comblnatlon wlth a travel- 
ing belt of a séries of independent rotating units arranged in longitudinal suc- 
cession, parallel wlth the belt, each transversely adjustable." 

The master continues* 

"There is this about the modifled Parker grader: That the séries of con- 
nected rollers, driven in uvison and constitutitiff the outer icall memher of 
the fruit runivay of the grader, are not independently adjustable with respect 
to each other, nor are they independently rotataUe with respect ta each other; 
whereas in the plaintiff's invention the rollers on the graders are absolutely 
independently adjustable." ''It may be true," says the master, "that in the 
modifled Parker machines the adjustment of the initial or forward end of 
the roller does affect the rear end of the preceding roller; but this is ini- 
material, as the rear end of the roller does not, in opération of the machine, 
form any part of the grade opening." 

But ail this was before this court in 205 Fed. 735, 124 C. C. A. 29, 
and in considering the state of the prior art this court said: 

"There was at that time in practical use what was commonly known as 
the California grader, based upon a patent (No. 458,422) granted to J. T. Ish, 
August 25, 1891. The essential merabers of this device were (1) a long hori- 
zontal roller, with graduated sections or steps, turned down from a large 
diameter to a smaller one, resembliug an inverted télescope; and (2) a flat 
endless belt, so adjusted that it was longitudinally parallel with the axis 
of, but a llttle lower than, and with a slight latéral inclination from the 
horizontal toward, the roller. The oranges were fed or delivered at a point 
near the large end of the roller, and by the moving belt were carried along, 
wlth one side restlng upon the belt and the other upon the roller, until a 
point was reached where the space between the edge of the l)elt and the 
roller section was large enough to permit them to fall through into bins or ré- 
ceptacles provided for that purpose. It wlU be seen that thus the oranges of 
the smallest size were flrst eliminated, and then those a little larger, and so 
on ; the largest being carried to the largest opening, which, of course, was 
opposite the smallest and last step." 

[5] The distinction hère made between the patent in suit and the 
prior art is substantially the distinction we find, from the master's re- 
port and the évidence upon which it is based, between the patent in 
suit and the modified device placed on the market by défendant Park- 
er since the entry of the interlocutory decree. The construction of the 
grade opening formed by the rollers in the defendant's modified ap- 
paratus is a return in its substantial construction to the prior art, 
which this court differentiated from the invention in suit to such an ex- 
tent that it held that the latter had not been anticipated by such prior 
art. The rule applicable to the question thus presented is that a con- 
struction which would not anticipate cannot infringe. Cook v. San- 
dusky Tool Co. (U. S. Suprême Court) 28 L. Ed. 124; American To- 
bacco Co. V. Streat, 83 Fed. 700, 706, 28 C. C. A. 18 ; Cleveland Co. v. 
Chicago Co., 135 Fed. 783, 68 C. C. A. 485 ; Grever v. United States 
Hoffman Co., 202 Fed. 923, 926, 121 C. C. A. 281. 

[6] But there is a f urther rule also applicable to this question, and 
that is : 
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"If the device of the respondents sliows a substantlally différent mode of 
opération, even though the resuit of the opération of the machine remains the 
same, infrlngement is avoided." Cimiottl Unhalring Co. v. American Fur 
Réf. Co., 198 U. S. .399, 414, 25 Sup. Ct. 697, 702 (49 L. Ed. 1100). 

The conclusion we reach is that under the distinction drawn by this 
court in its opinion (205 Fed. 73.S, 124 C. C. A. 29) the defendant's 
modified apparatus is not an infringement of the patent in suit. 

The foregoing will necessitate reducing defendant's gains and profits 
and plaintiff's damages, as found by the master and confirmed by the 
decree of the court, by the amounts derived from the sales of the 20 
modified Parker machines, held by the master and the court below to 
infringe plaintiff's patent, now held not to be an infringement. De- 
fendant's gains and profits must therefore be reduced from $9,352.90 
to $6,852.16, the différence of $2,500.74 being the profits allowed upon 
the 20 graders of the modified type. 

Allowance must also be made for the overhead expense charged 
against thèse twenty graders. It is stipulated that "the gross overhead 
expense of the défendant Parker for the period from March, 1912, to 
and including March, 1913, * * * amounted to the sum of $8,- 
684.59, while the gross business of said Parker during said time 
amounted to the sum of $83,000," and that "this stipulation with re- 
spect to the volume of business and the gross overhead expense for the 
period betwreen March, 1912, to and including March, 1913, may be 
taken as an average of the overhead expense during the period covered 
by the first and original statement of accormt filed on behalf of de- 
fendant Parker herein" — i. e., the period from October or November, 
1909 (when Parker first commenced manufacturing the infringing 
grader), to November 7, 1913 (the date of the interlocutory decree 
herein), during which time the 72 whole sizers and 13 half sizers, held 
by this court to be an infringement of plaintiff's patent, were manufac- 
tUred and sold. In other words, the proportion of overhead expense 
to be charged against thèse sales is based upon the figures .$8,684.59, 
gross overhead expense, and $83,000, gross business, or 10.46 per 
cent. 

The sales, exclusive of the modified apparatus, amount to $35,404, 
the overhead expense chargeable against which amounts to $3,703.26. 
Eteducting this item from defendant's profits of $6,852.16, there is left 
the sum, $3,148.90, representing the net profits realized by défendant 
from the sales of the 85 infringing graders. 

Plaintiff's damages, based upon the loss of the sales of 105 sizers at 
$175 each, $18,375, must likewise be reduced by the amount of such loss 
held to hâve been occasioned by the sale of the 20 modified Parker ma- 
chines. Eliminating thèse 20 machines, the loss of sales, amounting to 
$18,375, must be reduced by $3,500 (i. e., 20 sizers at $175 each), leav- 
ing $14,875, instead of $18,375. The manufacturing cost must also be 
reduced by $1,159.80 (i. e., 20 sizers at $57.99 each), leaving $4,929.15, 
instead of $6,088.95, for this item ; the loss of profit occasioned by the 
sales of the 85 infringing sizers amounting to $9,945.85, exclusive of 
overhead expense. 

Plaintiff's overhead expense, fixed by stipulation at 4.44 per cent, of 
sales, must for the same reasons be reduced from $815.85 (based upon 
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total sales of $18,375) to $660.45 (based upon total sales of $14,875), 
leaving a net loss to plaintiff of $9,285.40, instead of $11,470.20. The 
net gains and profits realized by défendant and the net damages sufïer- 
ed by plaintifif by reason of the sale of the 85 infringing graders may 
theref ore be summarized as follows : 

Defendant's profits on 72 whole sizers an<3 18 half sizers, "Parker 
patent" type $ 6,852 16 

Less overhead expense amounting to 10.46 per cent, of sales : 10.46 
per cent, of $.35,404 3,703 26 

Net profits to défendant upon 85 Infringing machines .$ 3,148 90 

Selling price of 85 sizers, 11 they had been sold by plaintifC (?175 
each) $14,875 00 

Net manufacturing cost to plalntifC, had they been manufactured by 
him, (exclusive of overhead expense), $57.99 each sizer 4,929 15 

Profit $ 9,945 85 

I.iess overhead expense amounting to 4.44 per cent, of sales: 4.44 per 
cent, of $14,875 660 45 

Net loss (damages) to plaintiff upon sales of 85 infringing sizers, 
based upon the évidence that, in the absence ot such infringement, 
he would hâve hlmself made the sales and realized profits thereon 
amounting to $ 9,285 40 



3. The 20 graders of the modified Parker type having been held not 
to inf ringe plaintiff's patent, it follows that the f urther award of danv 
âges, amounting to $2,340.20, made by the lower court upon the as- 
sumption that the manufacture and sale of thèse 20 machines consti- 
tuted a willful infringement, should not be added to the foregoing 
damages. 

4. Turning now to the cross-appeal taken by the plaintifif, Stebler, 
the first assignment of error attacks the allowance of overhead expense 
of the défendant Parker. Défendant Parker being engaged in the 
gênerai manufacture and sale of packing house machinery and sup- 
plies, the stipulation, above ref erred to, was entered into by the parties 
for the purpose of fixing the proportion of overhead expense to be 
charged against the grader business of this défendant. It is insisted 
by counsel for plaintiff that this stipulation is rendered ineffective and 
void by reason of the failure of the parties to stipulate as to the amount 
of grader business transacted during the stipulated period taken as a 
test, in order to secure the percentage or pro rata of overhead ex- 
pense chargeable to the grader business. 

We are unable to see how tlie fact that the exact amount of grader 
business for the period between March, 1912, and March, 1913, is not 
shown, could affect the ratio which the gross overhead expense bears to 
the gross sales for that period, which ratio is, by virtue of the stipu- 
lation above referred to, determinative of the proportion of overhead 
expense chargeable upon the grader business for the period during 
which the 85 infringing graders were manufactured and sold. We 
hâve heretofore, in this opinion, held that the proportion of overhead 
expense to be charged against thèse sales should be based upon the fig- 
ures $8,684.59, gross overhead expense, and $83,000, gross business, or 
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10.46 per cent. This is, we think, in accordance with the terms and 
intention of the stipulation. 

[7] 5. Plaintiff, Stebler, next assigns error in the limiting of his 
damages to the profits he would hâve realized from the sale of the 
patented sizers, instead of from the sale of the fruit-grading machines 
complète with bins and distributing Systems. It is not denied that 
the claims involved (Nos. 1 and 10 of reissue letters patent No. 12,297), 
although for a combination of éléments, apply only to such combina- 
tion of éléments in a fruit grader or fruit-grading machine; the re- 
mainder of the fruit-grading machine, or so much thereof as was pat- 
ented, including the distributing System sold by Stebler in connection 
with the grader, being covered by other claims and other patents not 
involved in this suit. This being so, the burden of apportionment was 
then logically with the plaintiff, since he was entitled to recover only 
for such part of the commingled profits as was attributable to the use 
of his invention. As said by Mr. Justice Field in Garretson v. Clark, 
111 U. S. 120, 121, 4 Sup. et. 291, 28 L. Ed. 371 : 

"Wben a patent is for an improvement, and not for an entlrely new machine 
or contrivance, tlie patentée must show In what particulars his improvement 
has added to the usefulness o( the machine or contrivance. He must separate 
Its results distinctly from those of the other parts, so that the benefits de- 
rived from it may t>e distinctly seen and appreciated. The rule on this head 
is aptly stated by Mr. Justice Blatchford in the court below: 'The patentée,' 
he says, 'must in every case give évidence tending to separate or apportion 
the defendant's profits and the patentee's damages between the patented fea- 
ture and the unpatented features, and such évidence must be reliable and tangi- 
ble, and not conjectural or spéculative ; or he must show, by equally reliable 
and satisfactory évidence, that the profits and damages are to be calculated on 
the whole machine, for the reason that the entire value of the whole ma- 
chine, as a mafketable article, is properly and legally attributable to the 
patented feature.' " 

In the présent case there is clear and convincing proof of the selling 
price of the patented feature in plaintiflf's fruit grader, and of the cost 
of manufacture and sale of the same, wherefrom the profit derived by 
plaintifiF is easy to ascertain ; whereas, upon the other hand, we do not 
deem the évidence sufficient to justify a finding that the entire value of 
the whole fruit-grading machine, as a marketable article, is properly 
and legally attributable to the patented feature. 

The selling price of the 85 patented sizers, $14,875, when reduced 
by the manufacturing cost of $4,929.15 and the overhead expense of 
$660.45, leaves a net profit to plaintiff of $9,285.40, which, having 
been lost because of the infringement, becomes the proper measure 
of plaintiff's damages. 

[8] 6. Plaintiff's third exception to the master's report, and upon 
which is based his third assignment of error, relates to the déduction 
as for overhead expense of plaintiff from the damages awarded. 
Plaintiff's contention in this behalf is that it would hâve cost him no 
more than the price of materials and labor (i. e., $153.41 for each 
grader) to hâve manufactured and sold the graders made and sold 
by the appellees, and that his overhead expense would not hâve been 
increased at ail thereby. Plaintiff, Stebler, like Parker, was engaged 
in the gênerai manufacture and sale of packing house machinery and 
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supplies. It is contended by him that no additional buildings, ma- 
chinery, or tools would hâve been required to handle this additional 
business, and no additional insurance or taxes would hâve resulted 
therefrom. Yet it is apparent the various other items of overhead 
expense would hâve been increased thereby; and not only this, but 
the ratio which the grader business bore to the gross business would 
hâve been increased therdby, resulting in a greater proportion of the 
overhead expense properly chargeable to the grader business. The 
allowance as for overhead expense on the part of plaintiff, which we 
bave reduced in this opinion to $660.45, seems reasonable, and one 
which is fairly deducible from the évidence. 

[9] 7. The next objection to the decree of the lower court relates 
to the profits and damages which the plaintiff is entitled to recover 
in this case. Section 4921, R. S. U. S. (Comp. St. 1913, § 9467), pro- 
vides as follows: 

"Upon a decree being rendered In any such case for an infringement, the 
complalnant shall be entitled to recover, In addition to the profits to be ac- 
counted for by the défendant, the damages the complainant lias sustained there- 
by ; and the court shall assess the same or cause the same to be assessed un- 
der its direction. And the court shall hâve the same povcer to Inerease such 
damages, in its discrétion, as is given to inerease the damages found by ver- 
dicts in actions in the nature of actions of trespass upon the case." 

The bill of complaint filed by the plaintiff asked that the défendants 
be decreed to account for and pay over unto plaintiff the gains and 
profits realized by the défendants from and by reason of the infringe- 
ment, and, further, that the défendants be decreed to account for 
and pay over unto the plaintiff the damages suffered by him by rea- 
son of the infringement. In Stebler v. Riverside Fleights Orange 
Growers' Ass'n, 205 Fed. 735, 740, 124 C. C. A. 29, this court directed 
the lower court to "grant the relief prayed for." The interlocutory 
decree entered pursuant to this direction provided: 

"That complainant recover of the défendants, and each of thera, the prolits, 
gains, and advantages which said défendants, and each of theni, hâve or has 
derived, recelved, or made by reason of said infringement, and that com- 
plainant recover of the saitl défendants, and each of thera, any and ail dam- 
ages which complainant has sustained or shall sustain by reason of said 
infringement by défendants, or either of tliem." 

In accordance with this decree, the matter was referred to the mas- 
ter, to ascertain and report to the court the amount of such damages, 
and also the amount of such gains, profits, and advantages. It is this 
report of the master, upon which the final decree is based, and from 
which the présent appeals by both plaintiff and défendants hâve been 
taken. The report of the master upon this question is as follows : 

"In determining the amount of the damages which the plaintiff has suffer.-d 
by reason of défendant Parker's infringement of plaintiff's patent, the profits 
which the défendant Parker made from his infringing acts. being less tliMii 
the amount of the profits which the plaintiff might hâve gained by the 
manufacture and sale of the same number of machines as were made by the 
défendant, are to be subtracted from the amount of the gains which the 
plaintiff might hâve gained by supplying the demand for the machines sup- 
plled by the défendant Parker. It is not proper, however, to take the entire 
profits, whieh the plaintiff would hâve made but for the Infringement, and add 
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th^reto the defendant's profits. The damages do not consist solely In what 
{m)flts the défendant made, but If the plaintlff recovers from the défendant 
ail the profits whlch the défendant made, and the damages which the plaintlff 
sufCers by reason of the différence t)etween what he could hâve manufactured 
the articles for at less expense than the défendant, or sold them at a higher 
price, the plaintlff is fuUy compensated by reason of the acts of Infringement 
of the défendants." 

In support of this détermination the master cites Westinghouse v. 
New York Air Brake Co. (C. C.) 131 Fed. 607, where the court said: 

"The rule Is clear that the profits which the complainant might liave galned 
by supplying such demand are recoverable as damages which It suffered there- 
by. It is also clear that, If such sura' exceeds the profits which the défendants 
gained, such profits can be enlarged until they equal the complainants' losses, 
but that the two amounts cannot he added together and charged up to the de- 
fendants." 

It is contended by the plaintif! in his cross-appeal that the report 
of the master is not in accordance with the opinion of this court in 
Stebler v. Riverside Heights Orange Growers' Ass'n, 214 Fed. 550, 
131 C. C. A. 96, L. R. A. 1915F, 1101. That was an appeal from a 
temporary restraining order entered February 18, 1914, enjoining the 
prosecution by plaintiff of other suits for infringement of the Strain 
reissue patent, No. 12,29/^. What was involved in that case was a re- 
view of the temporary restraining order, and that only. The cause as 
a whole was not, and could not be, transferred to the appellate court 
upon the question of the vaUdity of the temporary restraining order 
or prior to a final decree. Ex parte National EnameHng Co., 201 U. 
S. 156, 161, 26 Sup. et. 404, 50 L. Ed. 707. But this court, referring 
to the prior interlocutory decree entered November 7, 1913, said: 

"There was thus distinctly provided a method whereby the plaintiff might 
recover ail losses suffered by him by reason of the infringement of his patent 
- -those in the nature of damages as well as those in the nature of profits re- 
ceived by the Infringing défendants. • • » The plaintiff dérives his profits 
from thè manufacture and sale of the fniit-gradlng machines covered by the 
patent. Thèse profits consist of the différence between the cost of manufac- 
ture and the priées for which he sells the machines. Thèse profits are there- 
fore the only compensation whicli he recelves for the machines manufactured 
iind sold by him during the entire life thereof. When final judgment is enter- 
« d agaiust the défendants, pursuant to the accounting whlch has been ordered 
ngainst them, the plaintiff will recelve thereunder full compensation for the 
use of the machines by the vendees of the défendants hereln for such period as 
they are capable of being used. In the same manner and to the same extent 
as he would hâve done had he sold the machines himself." 

This was not determining the particular éléments of "full compensa- 
tion," nor was it deciding the question as upon a final decree; but a 
careful reading of the language of the opinion will show that it follows 
the rule laid down in Birdsall et al. v. Coolidge, 93 U. S. 64, 69 (23 
L. Ed. 802), where the Suprême Court said that under this section 
of the Revised Statutes : 

"Where the suit is at law, the measure of damages remains unchanged to the 
présent time ; the rule still belug that the verdict of the jury must be for the 
actual damages sustalned by tlie plaintiff, subject to the right of the court to 
euter judgment thereon for auy sum: alxjve the verdict, not exceeding three 
times that amount, together wilh eosts. 16 Stat 207. Damages of a compen- 
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satory charaeter may also be allowed to the complainant, suing in equity, In 
certain cases, where tlie gains and profits made by tlie respondent are clearly 
not sufficlent to compensate tlie coiupialiiant for the injury sustained by the 
unlawful violation of the exclusive rigiit secured to him by the patent. Gains 
and profits are still the proper measure of damages in equity suits, except in 
cases where the Injury sustained by tho infihi^-'ement is plainly greater than 
tbe aggregate of what was made by the respondent, in wliich event the provi- 
sion is that the complainant 'shall he entitled to recover, in addition to the 
profits to be accounted for by the respondent, the damages he bas sustained 
tbereby.' " 

In other words, this holding is that, in a case where the infringer's 
gains and profits, if used as the measure of damages, would be insuffi- 
cient to compensate patentée for the injury sustained by reason of the 
infringement, such additional damages will be awarded as will com- 
pensate him for the actual loss sustained. Mr. Justice Matthews, de- 
livering the opinion in Root v. Railway Company, 105 U. S. 189, 213, 
26 L,. Ed. 975, and referring to this section of the Revised Statutes, 
States that : 

"Undcr the act of Cougress of 1870, he [the patentée] may recover damages 
in addition to the profits to be accounted for by the défendant ; but, as tbe re- 
eovery is limited by the act to the actual damages, it is manifest that the re- 
covery of damages and profits is not intended to be double, but that, when nec- 
essary, the damages are to supplément that loss of tbe complainant which the 
profits found to bave becn received are Insufiicient to compensate, subject to 
the povirer of the court as to their increase, as in case of verdicts." 

That the additional damages are to compensate patentée only for 
such loss as he may hâve sustained in excess of the infringer's gains 
and profits is stated in clear and unambiguous terms in the opinion 
in Tilghman v. Proctor, 125 U. S. 136, 149, 8 Sup. Ct. 894, 901 (31 
L. Ed. 664), where the Supreine Court, referring to section 4921, R. 
S. (Comp. St. 1913, § 9467), said that it— 

■expressly afiirms the defendant's liability to account for profits, as well as au- 
thorizes the court sitting in equity to award and to treble any damages that 
the plaintiff bas sustained in excess of tbe defendant's profits." 

It will be observed that the power of the court to increase the dam- 
ages in its discrétion, as in an action at law, is not involved in this 
feature of the report, or in the final decree of the court confirming 
it. The action of the lower court in fixing plaintifï's damages at a 
sum sufficient to compensate him. for the injury he lias sustained by 
the infringement is therefore not only in accordance with the estab- 
lished rule in this regard, but also with the opinion of this court upon 
the temporary restraining order. 

The foregoing requires a decree in favor of plaintiff for such sum 
as will fully compensate him for ail losses occasioned by défendants' 
infringement (such losses exceeding the amount of défendants' profits), 
which will be, as heretofore stated, the sum of $9,285.40, and thé costs 
of thèse appeals in favor of the appellants, défendants in the court be- 
low; and it is so ordered. 
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KINTNER et al. r. ATLANTIC COMMUNICATION CO. et aL 

(Circuit Court of Appeals, Second Circuit. Februarj- 20, 1917.) 

No. 76. 

L Patests ©=»328 — Invention — Wireless Signaling. 

Tlie Fessenden patent, No. 918,306, for an Improved method of wire- 
less signaling, claims 1 and 3, held not to include as an élément of the 
invention regularity in the tiining of sparks, so as to produce a musical 
note, and, so construed, held void for want of invention. 

2. Patents i@=>165— Constkuction — Invention — Claims. 

The patentée is conclusively presumed to knovv what he invented or dis- 
covered at the time he applled for a patent, though subséquent students 
may perceive that he disclosed methods or processes having capabilities 
surpassing his claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241.] 

3. Patents <S=>109 — Amendment of Claims — New Eléments. 

Where an applicant for patent amended his claim, so as to Include an 
élément not theretofore stated therein, such amendment is valid, if the 
élément was always a part of his invention; but, if It was a departure 
from the original invention, It was invalid, unless supported by the 
statutory oath. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. { 152.] 

4. Patents <S=>157(1) — Construction — Inconsistent Meaning. 

A patent may be of doubtful meaning, or contain several meanlngs 
suitable to varying expected conditions; but it cannot hâve separate 
meanlngs inconsistent wlth each other. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 229, 230.] 

5. KsTOPPEL ©=>68(2) — Construction of Patent — Theoby or Inventoe — 

Change of Theort. 

Where a patentée had seeured a decree from one court sustaining his 
patent on a partlcular theory advanced by him, he cannot in another 
suit, in whlch the évidence disclosed anticipation on that theory, abandon 
it, and successfuUy contend for an Inconsistent theory. 

Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 166, 169.] 

6. Patents <S=157(1) — Construction of Claims — "Definite." 

In a claim in a patent for method of wireless signaling, includlng as 
an élément waves haviug a detlnite frequency, in groups having a definite 
group frequency, "definite" means flxed and determined, but does not 
mean regular, nor iudicate uniform récurrence in point of time. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. S§ 229, 230. 

For other définitions, see Words and Phrases, First and Second Séries, 
Definite.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Samuel M. Kintner and another, as receivers, against the At- 
lantic Communication Company and others, for infringement of a pat- 
ent. From a decree dismissing the bill (230 Fed. 829), complainants 
appeal. Affirmed. 

PiaintlfCs appeal from a final decree In equlty, entered in the District Court, 
dismissing a bill brought for alleged infringement of claims l and 3 of pat- 
ent No. 918,306, issued April 13, 1909, to Regtnald A. Fessenden, upon an ap- 
plication filed July 1, 1907. In the court below suit was not only on the 
patent above named, but also on No. 918,307, which covers an apparatus em- 

®:»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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hodying the "method of wireless slgnallng" set forth in the daims presented 
by tliis appeal. No appeal was tal^en from so much of the decree as dismissed 
the bill in respect of the apparatus patent. 

The opinion of Mayer, District Judge, on granting the decree under review, 
is reported in 230 Fed. 829, and deals with the évidence in such détail as to 
render unnecessary further extended référence to the sanie. The claims in 
suit were eonsldered and sustained In the Third circuit. National E. Slgnallng 
Co. V. Telefunken W. Tel. Co., 208 Fed. 679, 125 C. C. A. 647. 

J. Edgar Bull, of New York City, and Frederick W. Winter, of Pitts- 
burgh, Pa., for appellants. 

Frederick P. Fish, Harry E. Knight, and Harrison F. Lyman, ail 
of New York City, for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). This 
court is not required to give, and the parties may be spared, any de- 
scription or history of the art of radio communication, as a préface to 
the considération of this appeal. The case at bar does not raise for dé- 
cision questions afifecting the fundamentals of that art; and in so far 
as it does attack def endant's right to use a certain method of prodncing 
ether waves, the historical relation of the method in question to the art 
in gênerai, and many détails of commercial practice said to prove or dis- 
prove infringement, are sufficiently treated in the opinion of Judge 
Mayer. In that careful and illuminating review of a record unusually 
extended, the efforts of counsel hâve pointed out no omissions, however 
divergent their arguments as to the force or probative value of the facts 
there summarized. 

[1] In expressing agreement with the resuit below we shall confine 
ourselves to (1) a considération of the scope and meaning of the patent 
in suit, (a) from its own language and office history, (b) from the 
circumstances surrounding the efforts or experiments said to hâve giv- 
en it birth ; and (2) a comparison of the statement or theory of inven- 
tion now insisted upon, with (a) that urged in the Third circuit and our 
own views derived from the above described sources, and (b) the prov- 
en acts of others, antedating the patentee's invention, whether such 
acts consisted in the practical use of radio appHances or prior patents or 
publications. 

[2J 1. (a) The spécification, drawings, and claims of the patent, con- 
sidered alone, offer no difficulties to the investigator, and the patentée is 
conclusively presumed to hâve known what he invented or discovered, 
better than did any one else, at the time he applied for a patent. This is 
true, even though subséquent students may perceive, through the imper- 
fect or ignorant language of the applicant, that he disclosed methods, 
means, or processes having capabilities surpassing the inventor's dreams 
at the time attempt was made to put achievements into words. 

Fessenden describes and pictures an arrangement of radio appliances 
not unfamiliar at date of application, and for which he claims no pat- 
entable novelty ; he then states as the problem successf ully attacked by 
him the "annulment" or "prévention of atmospheric and other disturb- 
ances," which in the "tropics" and "even in the more northem cli- 
mates" cause "great difiîculty * * * in wireless signaling." 
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This means that he had overcome "static," and is plain enough, 
though inaccurate; for no one has prevented, or as yet can prevent, 
the electrical phenomena accompanying, e. g., a thunderstorm, in sultry 
weather. The conditions are inhérent in nature ; what Mr. Fessenden 
dçsired was to minimize or overcome the observed effects of such dis- 
turbances upon radio communication. 

To accomplish his purpose he suggests as a voltage source an "al- 
ternating current dynamo" giving its voltage "at a frequency of 500 
periods per second," and both justifies the suggestion, and explains his 
method, by disclosing that while "experimenting with a high frequency 
alternator" he had noted that, when "the trains [of waves] succeeded 
each other at a frequency above the normal frequencies used for alter- 
nating current work, the signais became more distinct in the présence 
of atmospheric disturbances" ; and especially had he observed that sig- 
nais given with a spark frequency of 250 per second were useless under 
conditions that permitted the operator to "easily read" them "when 
the spark frequency was raised to 900." 

It being understood that "reading .signais" présupposes the produc- 
tion of sounds, depending for their nature and existence upon a chain 
of natural phenomena starting with the génération of ether waves by 
the sparks resulting from condenser discharges, the statement quoted 
from the spécification plainly means that, the more sparks per second 
were produced, the more easily the resulting sounds were heard. 

To explain this ease, it is further taken as understood that "the lùw- 
er noises" are made by "atmospheric disturbances," while "higher 
notes" resulted from "higher frequencies," which means that high fre- 
quency in sparks, when translated or transmuted into sound waves, 
gave a higher pitch than low frequency similarly translated, for the 
equally understood reason that rapid oscillations of etlier became (so 
to speak) correspondingly rapid vibrations of the atmosphère, and the 
mqre rapid such vibration the higher the note, within the limitations of 
the auditory nerves of man. 

The patentée then assigns, as a reason for the asserted ease in hear- 
ing the sounds which represented sparks with a frequency of 900, the 
"physiological phenomenon" that a hearer could "concentrate" his "at- 
tention" on higher notes, so that the lower noises of static "ceased to 
afifect consciousness." This is called a "novel physiological effect, dis- 
covered by the applicant" ; but, however dressed out in long words, it 
is no more than an observation in acoustics familiar to any one who has 
heard the whistle of a fire engine dominating and piercing through the 
rumble of a city and the roar of a crowded street. 

This "freedom from disturbance" the patentée calls "selectivity," 
and States that his "physiological method of selectivity" renders tuning, 
either electrical or mechanical, "not always advantageous" and he ex- 
pressly excludes it from his "présent invention" ; that is, he uses for 
hearing or receiving purposes an ordinary téléphone receiver. 

Upon thèse quite simple disclosures, of which the inaccuracies or 
overstatements above noted would not affect the substantial f acts, are 
based the two claims in suit, which may fairly be compressed into the 
f ollowing statement of invention, viz. : A method of overcoming or 
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dominating static consisting of signal production by ether waves of 
definite frequency, having a definite group frequency"- of not less than 
250 per second, and preferably approximately 1,000 per second, and 
then reading said signais with or by an ordinary téléphone receiver. 
The file wrapper shows that the original application nowhere used the 
word "definite," expressed a préférence for a receiver tuned both 
electrically and mechanically, and asked to cover by claim "the produc- 
tion of signais by groups of impulses having a group frequency higher 
than commercially used alternating current frequencies," which raeans 
(as explained by the spécification) that Mr. Fessenden thought himself 
the first to "get through" static by means of frequencies rising to about 
900 per second, or at any rate exceeding 250. 

The application stood substantially thus until March 13, 1909, when, 
in order to "bring out more clearly the distinction between applicant's 
invention and the method" of the références cited by the examiner, the 
spécification and daims took their final form, the patentée arguing that 
the receivers of the références accomplished "selectivity by rendering 
the receiver responsive to only one definite group frequency" (that is, 
they Vipère tuned, at least partially, as Fessenden pref erred to hâve his 
tuned when he filed the application) ; but, as changed by the amendment 
of 1909, the patentée declared that he attained "selectivity by utilizing 
the physiological discovery referred to in the spécification." 

[3] Of thèse undoubted occurrences it is to be noted that, if definite- 
ness was always a part of Fessenden's method, the belated appearance 
of the word "definite" in the description or définition thereof does not 
deprive him of the benefit of the same ; but if, in truth, the require- 
ment of "definite group frequency"^ constituted a departure from an 
addition to the original disclosure, it was not supported by the statu- 
tory oath and the claims arc unlawful. National Elec. Signaling Co. 
v. Telefunken W. Tel. Co., 208 Fed. 692, 125 C. C. A. 647. The solu- 
tion of this problem obviously dépends on the meaning of "definite." 

It is further observable that nowhere in the patent as issued, or the 
file wrapper, is there mention of any spécial spark gap, or arrangement 
therefor. Fessenden pointed to his drawing and in the application 
said, "37 is a spark gap" ; the drawing indicates (if it means anything 
definite) a fixed gap ; so the matter has stood since application filed. 

Finally, we note that not until March, 1909, did the patentée in argu- 
ment with the office describe the Sound producible by ether waves as a 
"musical note," and he then speaks of the "musical notes produced by 
atmospheric disturbances," as well as those produced "by waves from 
the sending station." His assertion was that, because the "pitch" of 
the two musical notes was "dififerent," his physiological selectivity en- 
abled the operator, using an untuned receiver, to distinguish signais 
from static. 

(b) Mr. Fessenden conducted his experiments, and evolved the meth- 
od under considération, while employed by the National Electric Sig- 

1 Or "spark frequency" or "wave train frequency." 

2 The definite wave frequency of the claims may be disregarded ; by uncon- 
tradlcted évidence, any given circuit arrangement produces waves botli flxed, 
regular, and predetermlned. 



720 240 FEDEEAL REPORTER 

naling Company, at Brant Rock, Mass. ; this is undenied. The primary 
purpose of the Brant Rock station, as early as 1905, was to establish 
radio communication with Scotland. To that end it was provided with 
the best apparatus then procurable, and the patentée was striving to 
improve that best. 

The testimony as to what this station could and did do has been so 
thoroughly considered in tlie court below that \ve find it unnecessary to 
go into détails. It is enough to say that in 1905 the station had no ap- 
pliances capable of producing 250 sparks per second, and it used a syn- 
chronous rotary gap, a device not common among radio workers, not 
invented by Fessenden, not new, and known as producing mechanical 
regularity in timing discharges. This apparatus did produce or ulti- 
mately cause an even persisting séries of sounds, which were noted as 
musical as early as December, 1905, by an operator who heard them at 
San Juan, Porto Rico. 

Mr. Fessenden was anxious, long before he filed his application, to 
get and us^ dynamos capable of at least 500 sparks per second ; he evi- 
dently wanted high fixquency, but there is no évidence that prior to the 
date of his application he spoke or wrote of the desirability of having 
high frequency with spark regularity, or of a resulting musical quality 
in sound producible by such a method. There is, however, ample proof 
that, substantially at the date of application, he discovered his princi- 
ple of physiological selectivity, and we consider it shown beyond a 
doubt (dehors the patent itself) that his belief in tlie value of that idea 
impelled him to file application. Not only the patent as it exists, but 
the wording of the original application, fortifies this conclusion. 

2. The ténor of plaintifï's évidence (especially Kintner's), the argu- 
ment below so plainly reflected in the opinion of the District Court, 
and the présentation of this appeal, ail compel belief that throughout 
the présent litigation appellants hâve thought themselves entitled to suc- 
ceed only if it could be held that the "gist of the patent is the généra- 
tion of waves having a definite — i. e., regular — group frequency, above 
250 per second, preferably of the order of approximately 1,000 per 
second, and the réception of such groups with an indicator resonantly 
unresponsive to said group frequency." To quote further from plain- 
tifï's final brief : 

"The Invention overcomes statlc by generatlng waves in groups of definite 
recurring period, and at such lilgh frequency that the sound produced thereby 
iu the receiving téléphone will lie a musical tone or note, clearly distingulsh- 
ed from the noises" of static. 

We accept as the final position of plaintiffs that the patent discloses 
one inventive thought dominating and distinguishing the method claim- 
ed, viz., regularity or uniform periodicity in spark production, at fre- 
quencies so high as to make the résultant sound musical because of the 
regularity, and high-pitched because of the high frequency. If the 
claims in suit do not embody and describe this thought, they cover noth- 
ing wo.'-th contest. 

[4] (a) A patent, like any other instrument of conveyance or grant, 
may be of doubtful meaning, or it may contain several meanings suit- 
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able to varying expected conditions ; but it cannot hâve two meanings 
inconsistent with each other. 

[5] This patent was sustained in the Third circuit because, as was 
declared by Buffington, Circuit Judge, it disclosed, from date of appli- 
cation filed, high frequency, an untuned receiver, and physiological se- 
lectivity. 208 Fed. 685, 693. The union of thèse ideas or éléments pro- 
duced the method. This reading of the claims is now totally abandon- 
ed ; it was wrong, because, as is now admitted, the physiological phe- 
nomenon of the spécification was well known before the application, 
if not before radio communication itself, while high frequencies in ra- 
dio work also antedated Fessenden, and ordinary receivers were used 
before 1905.» 

The présent reading of the claims makes the word "definite" contain 
the one vitalizing idea. It is said to mean "regular," in the sensé of 
uniform récurrence (of wave groups) in point of time. On this point 
the patent itself, its office history, and the évidence surrounding its 
évolution lead us to obsen'e that there is no reason why the same word 
should hâve unexplained différences of meaning in the same document. 
Fessenden speaks of the "definite periodicity" of the vibrations of a 
tuning fork when expounding his supposed discovery in physiology 
(page 2, Une 119), and in both the claims both "wave frequency" and 
"group frequency" are described as "definite." No reason at ail appears 
why he should be held to hâve assigned différent meanings to the same 
word, thus used. Yet such must be the holding on appellants' conten- 
tion. 

[B] Further, if words are to be taken in their usual acceptation as 
reflected in lexicons of approved authority, definite does not mean reg- 
ular, nor indicate uniform récurrence in point of time; it does signify 
fixed and determinate, but without référence to regularity in récur- 
rence. This meaning is entirely appropriate to its use in respect of 
waves and tuning fork vibrations. 

Finally, there is no évidence that the patentée had any idea that def- 
inite — i. e., regularly and uniformly recurring — wave groups, were a 
part of his invention when he filed application, nor until March, 1909. 

But it is said that Fessenden used a synchronous rotary spark gap, 
which insured definiteness in the sensé urged, and from this fact is 
built up the argument that he invented his method as early as 1905. 
Let the fact of use be assumed ; but, if so, then there is no excuse for 
the omission in the spécification of the oniy pièce of apparatus, even 
now suggested, for accomplishing the patentee's method, for the rea- 
sons and by the System said to be wrapped up in the word "definite." 
We décline to believe that, when Fessenden wrote "37 is a spark gap," 
he meant "37 is a synchronous rotary spark gap producing uniformly 
recurring impulses, which I describe as definite group frequencies." 

Unless this can be donc, however, the conclusion is irrésistible that, 
if "definite" means what appellants insist upon, the Fessenden method 

« Thèse points are fully elaborated in the opinioa of Mayer, J. The évi- 
dence thereon, hère flrst adduced, renders the resuit reached in 208 Fed. Im- 
possible, by the reasonlng there used. 

240 F.— 46 
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was never completed, nor applied for, until Mardi, 1909, and wàs un- 
lawfully patented. It foUows with equal certainty that, if the patentée 
meant in 1907 what is now claimed, his patent never meant what thèse 
plaintiffs urged for it in 208 Fed. Men may justly admit error in mat- 
ters of opinion, but when two historiés of facts are successively put 
forward under the circumstances hère shown, it can afford Httle cause 
of complaint if those charged with the duty of décision end in beheving 
neither. 

(b) Examination of prior patents and publications relating to radio 
communication shows that before this appHcation was filed the word 
"definite," as appHed to spark production, was by no means unknown. 
The main citation against Fessenden (Blondel, No. 824,682) uses it re- 
peatedly, and always in its normal sensé of fixed or predetermined ; 
there are other instances of such use, but no case is called to our at- 
tention, in the whole prior history of the art, wherein the word was 
used with the meaning we are now asked to give it. 

By overwhelming évidence it is proven that, before San Juan heard 
the Brant Rock signal, the United States Navy, using a fixed gap and 
a mercury turbine interrupter, accomplished high frequencies, result- 
ing in a high pitched signal, which in the case of the U. S. S. Kentucky 
became quite literally famous in the service; nor do we consider the 
testimony on this point open to criticism, because much of it was given 
by the wireless operators of the Navy who attended court in uniform. 
We are aware of po reason why the dress of their profession should be 
avoided by witnesses. 

Whether regularity in timing discharges was or could be attained by 
the Navy method is a point on which no décision is necessary. It is 
enough that in 1905 there was no novelty in the high note resulting 
from high frequencies.* 

Summarizing the foregoing observations, we hold, from a considéra- 
tion of the application resulting in this patent, that, when filed, regu- 
larity in point of timing sparks was not, and was not intended to be, 
any part or portion of the method applied for. That idea, now said to 
be the foundation stone of the patented System, appeared (if it ever did 
appear) in 1909, constituted "a radical change of base," and is now rep- 
resented in unlawful clainis. National, etc., Co. v. Telefunken, etc., 
Co. (D. C.) 209 Fed. 856. 

Further, it is plain from the known Brant Rock practice and experi- 
ments, plus the paper history aforesaid, that what Mr. Fessenden had 
thought out in 1907 (not before), and the reason for filing application, 
is correctly described in the opinion of Buffington, J., and now that the 
theory of validity then successful is abandoned by those who urged it, 
no other meaning can be ascribed to the language of the patent con- 
sistently with the very facts that overtum the original contention. 

It is theref ore concluded that Fessenden never patented the method 

4 It is not tliougbt necessary to ijrolong the matter by considération of tlie 
De Forest methods, especially at Galilée, N. J., nor to consider whetlier In- 
fringement can resuit from use of the quenched gap, because (and oaly be- 
cause) décision is not to be rested on tliese matters. 



BAEBEB V. OTIS MOTOE SALES 00. 723 

now ascribed to him, for in 1905 he had not the spark on which the 
method depended — his frequency was not high enough ; if he had con- 
ceived such method in 1907, he filed an application which disclosed a 
wholly différent one; and if he ever disclosed a method of which 
definite (i. e., regular) spark production was the essential or an essen- 
tial thought, he did it in 1909, without complying with the law that au- 
thorized a patent to issue. 

But we also conclude that he never intended to patent, or supposed 
he had patented, the method of appellants' argument ; on the contrary, 
Fessenden's method depended for vitality on that physiological selec- 
tivity which has been abandoned in the face of facts put in évidence 
for the first time in this case. 

The claims being invalid, the decree below is affirmed, with costs. 



BARBER V. OTIS MOÏOR SALES CO. 

(Circuit Court of Appeals, Second Circuit. December 20, 1916. On Pétition 
for Rehearing, February 7, 1917.) 

No. 83. 

1. Patents ©=5328 — Validitt and Infringement — Motor Engine. 

Tlie Barber patent, No. 781,802, for an Internai combustion engine the 
essential feature of which is a combination which permits the ready and 
easy removal of the valve units with the valves for inspection, repair, or 
replacement without requlring the disconneetion of other parts, was not 
anticipated and discloses patentable invention ; also, held infringed. 

2. Patents ®=526(2) — Invention — Combination of Old Eleiients. 

A patent is not to be defeated by showing that ail the éléments are old, 
where they are not shown in combination, and in the combination of the 
patent by their conjoined action they produce a new resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 29.] 

3. Patents ®=3243 — Infeinoement — Unitino of Parts. 

Neither the joinder of two éléments in one intégral part, accompUshIng 
the purpose of both and no more, nor the séparation o£ an intégral part 
iuto two, doing together substantially what was doue by the single élé- 
ment, will avoid a charge of infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 382-384.] 

4. Patents ®=>51(1) — "Anticipation" — Eléments. 

To find in the prier art each élément in isolation Is not to "anticlpate" 
the worU of a patentée who by inventive act flrst evolves a new com- 
bination of thèse éléments, which by their conjoined functlons produce a 
new resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 66, 67, 69, 74. 

For other définitions, see "Words and Phrases, First and Second Séries^ 
Antlcipation.J 

On Pétition for Rehearing. 

5. Patents <S=>324(1) — Sniis fob Infringement — Review on Appeal. 

After the decree in an infringement suit has been athrmed, the appel- 
late court caunot properly grant a rehearing to permit the defeated 

(gzaB-or other cases see same topic & KEY-NUMBER la ail Key-Numberefl Dlgests & Indexe» 



724 240 FEDERAL BEPOETEB 

party to exhlbit before It structures not in évidence, which would re- 
suit, not In review of the décision below, but in a new trial on new évi- 
dence. 

[Ed. Note.— For otUer cases, see Patents, Cent. Dig. §§ 600, 604, 605.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by William Barber against the Otis Motor Sales Com- 
pany. Decree for complainant, and défendant appeals. Affirmed. 

For opinion below, see 231 Fed. 755. 

This cause cornes hère on an appeal from an interlocutory decree en- 
tered in the United States District Court for the Northern District 
of New York on April 8, 1916. The complainant is a citizen of the 
United States and a résident of the borough of Brooklyn in the state of 
New York. The défendant is a corporation organized and existing un- 
der the laws of the state of New York and doing business in the city 
of Utica in that state. 

Coudert Brothers, of New York City (R. A. Parker, of New York 
City, of counsel), for appellant. 

Fred Francis Weiss, of New York City (Samuel E. Darby, of New 
York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. [ 1 ] This action is brought by the platn- 
tiff, who allèges the infringement of patent No. 781,802, which was is- 
sued to him by the United States Patent Office on February 7, 1905. 

The complainant's structure and the defendant's structure represent 
internai combustion engines. Combustible material in the form of a 
gas or vapor mingled with air is drawn through a valve into the work- 
îng cylinder which carries the piston and is there burned. The gases 
are thereby expanded by beat and press upon the piston to produce mo- 
tion and power. 

At the time complainant took out bis patent, explosive engines were 
not new, and valves and valve gear were not new. The inlet and ex- 
haust passages and their mode of opération were old. The patent con- 
cèdes this and claims an improvement. In bis spécification the pat- 
entée declared that : 

"The object of my Invention Is to provide a motor engine of the exploslon- 
vapor type of a simple and cheap form of construction, so made that the inlet 
and exhaust valves thereof may be quickly and easlly removed from the body 
of the motor without disturbance of the other parts, and quickly cleaned, ad- 
justed, or renewed, as occasion may requlre, and returned to position, and 
also to provide motors of such type with a combined electrlc circuit making 
and breaking and speed-regulating device of Improved form." 

He described his invention as follows : 

"To such ends my invention consista. In substance, of a cylinder, a piston 
reclprocating in the cylinder, a crank shaft in actuative connection with the 
cylinder by means of a Connecting rod, an explosion chamber adjacent to the 



BARBER V. OTIS MOTOE SALES CO. 725 

cyllnder In communication with Inlet and exhaust passages, an exhaust-valve 
plug located In the exhaust passage, a normally spring-closed exhaust valve 
carrled by the exhaust-valve plug, a geai' vrheel carried by the crank shaft, 
a comblned gearing and a cam.wheel rigldly mounted upon an idler shaft 
meshlng with a wheel carried by the crank shaft, and a rod reciprocatlng in 
a slip journal actuated by the cain so as to open the exhaust valve, such rod 
being adapted by rotation upon Its axis to be thrown ont of engagement with 
the rod of the exhaust valve, a contact wheel rigldly secured upon the outer 
end of the idler shaft carrying combined spur gear and cam wheel, a plate 
oj Insulating material vibratorily mounted adjacent to the contact wheel, a 
spring contact carried by such insulating plate in electrical connection with 
one terminal of a sparklng plug, the sparUlng point of whlch is located in the 
chaniber of the motor, the other sparklng point of which plug Is in connection 
by way of the motor frame with the contact wheel carried by the idler shaft 
by way of a source of electric energy, means for vibrating the Insulated disk 
or plate so as to change the point of contact as the idler shaft is rotated, an 
inlet valve bushing adapted to be secured in the caslng of the explosion cham- 
ber, so as to be in communication therewlth with the atmospliere and with 
the explosive vapor supply source, and an Inlet-valve plug carrying a nor- 
mally closed inlet-valve adapted to inclose the inlet bushing, although it is 
not to be understood that my invention is liraited to a device comprising at 
once ail of the devices and parts before mentloned as the same consists of the 
•construction of certain devices and parts and the construction, combination 
and arrangement of certain devices and parts, ail as hereinafter more partic- 
ularly set forth In the description and pointed out in the claims." 

That which constitutes his invention is the provision of a combina- 
tion of éléments in a valve structure for motor engines which permits 
the ready and easy removability of the valve units, with the valves, for 
inspection, cleaning, repair, or replacement, without requiring the dis- 
connection of supply or exhaust pipes, or other parts, and without dis- 
connecting or removing the cam actuated valve operating rod from its 
support, or interfering with or disturbing the timing mechanism or 
other parts or disassembling the valve unit. 

There are 13 claims in the patent, but of thèse only claims 8 and 9 
are involved in this suit. 

Claim 8 reads as f oUows : 

"In an explosion motor. the combination with an explosion chamber having 
a T-shaped gas passage the main central or stem portion of whlch forms the 
«xplosive vapor Inlet, of a valve-seat ring provided with gas passages located 
in the end of the head portion of the T-passage adjacent to the explosion 
chamber, a puppet valve carried by the valve-seat ring opening tovvard the ex- 
plosion chamber, a spring normally keeping the valve in the closed position, 
and a screw plug provided with a perforate peripheral wall and a closed outer 
and an open inner end closing the outer or air end of the head portion of the 
T-shaped passage and holding the valve-seat ring in position thereof, through 
the perforations in the wall of which the explosive vapor passes from the 
main or stem portion of the T to the valve at the open end of such plug, sub- 
stantially as shown and descrlbed." 

The above claim deals mainly with the inlet and inlet-valve con- 
struction. 
Claim 9 reads as f ollows : 

"In an explosion motor, the combination with an explosion chamber having 
a. T-shaped gas passage the main central or stem portion of which forms the 
«xhaust orifice of the explosion chamber of a screw plug closed at the outer 
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end, open at the inner end and having a perforated peripheral wall so as to- 
give free communication between the central hollow thereof and the main 
stem or central passage and the explosion chamber located in the head portion 
of the T-shaped passage, a puppet valve the «tem of which projects outvpard 
through the head of the plug seated upon the inner end of the plug so as to 
eut off communication betvceen the main stem portiqn of the T-passage and 
the explosion chamber except when the same is forced away from the seat 
and toward the explosion chamber, a spring for normally keeping the valve in 
the closed position and means for forcing the valve stem inward so as to open 
the valve actuated by the motor and adapted to be removed from contact wlth 
the valve stem without removal from the support thereof so as to permit of 
removal of the plug and valve by the unscrewing of the plug, substantlally 
as shown and deseribed." 

The above claim deals with the plug and valve and of their removal 
by the unscrewing of the plug. 

The défendant in its answer denied the validity of the patent and 
that the patentée was the original and first inventer of the improve 
ments for which the patent issued. It also alleged : 

"That the varions asserted comWnatlons In clalms thereof of sald patent 
are not for valid combinations, for the reason that the various éléments there- 
of are ail old and but perform tiielr own functions regardless of their asso- 
ciation with other éléments in said claims and that the résultant opération 
is but that of the sum total of the opération of the various éléments only." 

A large number of patents hâve been set up to def eat the complain- 
ant's claim. The court below examined them ail carefully and reached 
the conclusion that the patent in suit was not anticipated but disclosed 
patentable invention in view of and in face of the prior art. In the 
course of his opinion, Judge Ray said : 

"It Is vain to search the prior art for a construction and combination like- 
this. Each and every patent In évidence which shows a valve cage or a screw 
plug or a combination of both has one or more obstructions to a removal of 
thèse parts which interfère with the removal of the valves. Various of thèse 
patents show that efforts had been made in the direction of securing a quick 
removal of the valves, but no one had fuUy solved the problem until Barber 
came into the field. In a sensé and to an extent at least he Is a ploneer. 
In but one or two of the prior patents Is any référence made to the problem 
which Barber sought to solve." 

It will serve no good purpose for this court to traverse step by step 
the ground which the District Judge has very carefully gone over in 
his opinion. It must suffice to say that our examination qf the patent 
and of the patents of the prior art fails to convince us that any mis- 
take was made by the District Judge in sustaining the validity of this 
patent. 

[2, 4] The validity of a patent is not to be defeated by simply show- 
ing that ail the éléments of a patent are old, where they do not show 
ail of the éléments of the claims in combination. And this the défend- 
ant has not shown. To find in the prior art each élément in isolation 
is not to anticipate the work of a patentée who by inventive act fiist 
evolves a new combination of thèse éléments, which by their conjoined 
functions produce a new resuit. Benthall Machine Co. v. National Ma- 



BARBER V. OTIS MOTOB SALES CO. 727 

chine Corporation (D. C.) 222 Fed. 918 (1915) ; Western Electric Co. 
V. Millheim Electric Tel. Co. (C. C.) 88 Fed. 505 (1898). 

The validity of the patent being determined, there remains the ques- 
tion of infringement 

An analysis of claim 8 shows the following éléments: 

(1) An explosion chamber which has (a) a T-shaped gas passage, 
the main central or stem portion of which forms the explosive-vapor 
inlet. 

(2\ A valve seat ring (b) provided with gas passage and (c) located 
in the end of the head portion of the T-passage adjacent to the ex- 
plosion chamber. 

(3) A puppet valve (d) carried by the valve seat ring and (e) open- 
ing towards the explosion chamber. 

(4) A spring (f) normally keeping the valve in the closed portion. 

(5) A screw ping provided with (g) a perforate peripheral wall, 
(h) a closed outer end, and (i) an open inner end (j) closing the outer 
or air end of the head portion of the T-shaped passage and (k) hold- 
ing the valve seat ring in position (1) through the perforations in the 
wall of which (screw plug) the explosive vapor passes f rom the main 
or stem portion of the T to the valve at the open end of such plug. 

An analysis of claim 9 shows : 

(1) An explosion chamber which has (a) a T-shaped gas passage 
the main central or stem portion of which forms the exhaust orifice 
of the explosion chamber. 

(2) A screw plug having (b) a perforated peripheral wall so as to 
give free communication between the central hoUow thereof and the 
main stem or central passage and the explosion chamber, and (c) 
located in the head portion of the T-shaped passage. 

(3) A puppet valve (d) the stem of which projects outward through 
the head of the plug (e) seated upon the inner end of the plug so as 
to eut off communication between the main stem portion of the T- 
shaped passage and the explosion chamber except when the same is 
forced away from the seat and towards the explosion chamber. 

(4) A spring (f) for normally keeping the valve in the closed posi- 
tion. 

(5) Means for forcing the valve stem inward so as to open the valve, 
and (g) actuated by the motor (h) and adapted to be removed from 
contact with the valve stem without removal from support thereof 
so as to permit of removal of the plug and valve by the unscrewing 
of the plug. 

It is the opinion of this court that every élément of claims 8 and 
9 of the plaintiff's patent finds fuU and complète response in purpose, 
function, relation, and mode of opération in corresponding features 
of defendant's structure. Plaintiff asserts, and the évidence sustains 
the assertion, that the défendant has produced a simple and cheap 
form of structure which permits the ready, easy, quick, and conven- 
ient removal of the inlet valve unit, including screw plug valve, cage, 
valve, and spring without requiring the disconnection of the supply 
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pipe or otlier parts without disconnecting or removing the cam ac- 
tuated valve operating rod or mechanism from its support and with- 
out interfering with or disturbing the timing mechanism or other 
parts. 

The defendant's structure has : 

1. An explosion chamber comprising the space into which the ex- 
plosive vapor mixture is introduced and within which such vapor is 
compressée!, ignited, and exploded. There is in it a T-shaped passage 
which is the équivalent of complainant's T-shaped passage. 

2. A valve seat ring. 

3. A puppet valve which closes the inner end of the plug and opens 
towards the explosion chamber. The open inner end of the plug 
affords a passage for the explosive vapor to gain access from the 
central hollow of the plug to the explosion chamber when tlie valve 
is unseated. 

4. A spring which normally keeps the valve in a closed position. 

5. A screw plug, closed at its outer end and open at its inner end 
adjacent to the explosion chamber. The peripheral wall of the screw 
plug is formed with openings through which the explosive vapor gains 
access from the vapor suppïy pipe to the interior of the plug. 

The valve unit, including the screw plug, valve, and spring is re- 
movable by unscrewing the plug from its seat in the cylinder casting. 

[3] The défendant asserts that in defendant's structure the screw 
plug and valve seat ring are made in one intégral pièce and that in 
plaintiff's structure the inlet valve unit is made in two separate pièces, 
namely, the screw plug, and the valve seat ring. The argument is 
that this amounts to a substantial différence between the two struc- 
tures, and is sufficient to enable the défendant to escape from the 
charge of infringement. When it comes to the question of infringe- 
ment, it is not important that in the one structure the screw plug 
and the valve seat ring are made in two separate pièces, while in the 
other they are made in one intégral pièce. There is no substantial 
différence in means, purpose, structure, or mode of opération. The 
défendant cannot escape the conséquences of its appropriation and 
use of ail the benefits, advantages, and utility of the patent in suit on 
the plea that the valve cage is made in one pièce intégral with the 
valve seat ring in its structure, whereas in the plaintiff's structure 
thèse parts are made in two separate pièces. We agrée with the 
Circuit Court of Appeals in the Sixth Circuit when it said, speaking 
through Judge Lurton in Nathan v. Howard, 143 Fed. 889, 893, 75 
C. C. A. 97, 101 (1906), that: 

"Neither the joinder of two éléments Into one intégral part accomplishlng 
the purpose of both and no more, nor the séparation of one Intégral part lato 
two, together dolng precisely or substantially what was done by the single 
élément, will évade a charge of Infringement." 

And see Dowagiac Mfg. Co. v. Brennan, 127 Fed. 150, 62 C. C. A. 
257; Bundy Mfg. Co. v. Détroit Time Register Co., 94 Fed. 524, 36 
C. C. A. 375 ; Bonnette Arc L,awn Sprinkler Co. v. Koehler, 82 Fed. 
428, 27 C. C. A. 200. 
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As the complainant and défendant hâve the same structures wîth 
«ubstantially the same functions, the complainant's patent, as respects 
daims 8 and 9, is infringed. 

Decree affirmed, with costs. 

On Pétition for Rehearing. 

Edmund Wetmore, Lawrence E. Sexton, and Robert D. Eggleston, 
ail of New York City, for petitioner. 

PER CURIAM. [5] Judge Ray found the claims in controversy 
valid and infringed. This court, after a careful and thorough ex- 
amination of the issues involved, affirmed the opinion. Now the de- 
fendant has engaged three new counsel, not apparently in the case 
when it was argued in this court, and asks for a reargument on the 
ground that the court misapprehended the scope of the invention. The 
défendant also asks that as a part of this motion it be permitted to 
cxhibit to the court one of the defendant's standard motor engines, a 
structure which we understand not to be in évidence. This seems to 
us to be an extraordinary request, which, if granted, will introduce a 
novel, and, we might add, revolutionary, practice in patent causes. The 
question hère is always: Did the District Court commit error? If, 
in considering this question, the court may take into considération 
structures not in évidence, the proceeding hère will not be one of re- 
view, but a new trial on évidence produced hère for the first time. 
Considering the question on the record now before the court, we find 
no error which would justify a rehearing. 

Pétition denied. 
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IRVING-PITT MFG. CO. V. TRUSSELL MFG. CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1917.) 

No. 121. 

Patents <S=>328 — Validitt and Infeingement — Loose Leaf Bindeb. 

The Pitt patent, No. 778,070, for a loose-leaf binder, claims 1-6, dis- 
close patentable invention and norelty, and in view of the pioneer 
character of the device and Its unquestloned utility and popularity, are 
entitled to a libéral construction. As so construed, held infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Irving-Pitt Manufacturing Company against 
the Trussell Manufacturing Company. Decree for complainant, and 
(]efendant appeals. Afïirmed. 

This is an appeal from a decree holding that the first six claims of 
the Pitt patent No. 778, 070, for improvements in loose-leaf books, are 
valid and infrlnged. The patent has been carefully considered by 
Judge Rose in the so-called Twinlock Case, 220 Fed. 325. His decree 
was affirmed by this court upon his opinion in 225 Fed. 1022, 140 C. 
C. A. 603. The patent was also considered by the Circuit Court of Ap- 
peals for the Eighth Circuit in an opinion filed December 4, 1916, 238 

Fed. 177, C. C. A. , in which it was held that the claims must be 

limited in scope and, as so limited, they were not inf ringed by the struc- 
ture there in controversy. 

The following is the opinion of Hough, District Judge, on final hear- 
ing: 

This patent has been expounded and Interpreted by Rose, D. J., In Irvlug- 
Pltt Co. V. Twinlock Co., 220 Fed. 325, and that exposition has been glven 
blndlng authorlty by the afflrmance of the decree there rendered on Judge 
Rose's opinion in 225 Fed. 1022, 140 C. C. A. 603. It is therefore Incumbont 
upon me to follow absolutely the exegesis of the patent thus adopted. This is 
the more necessary because, in respect of ail évidence tendlng to show the 
State of the art or relatlng to possible anticipation, the record of this case is 
in my opinion substantlally identical with that in the Twinlock matter. 

The clainïs in suit are the flrst six, and concerning them I entlrely agrée 
with the remark of the prlor décision that. If the flrst clalm is valld and in- 
frlnged, the others must be similarly regarded ; and I feel entitled to go fur- 
ther and stiy that, if the flrst daim is nelther valid nor infrlnged, none of the 
other five in this suit can be. For the language of the flrst clalm, see 220 
Fed. 329, and for the détails of construction, Flgs. 2, 3, and 4 of the patent 
are so clear as to requlre no exposition at ail. The thought whieh lies at the 
bottom of this patent, and without which there can never be any patentable 
invention, is in my judgnïent the Idea of controlling or arresting the move- 
ment of two halves of a hlnge by the opération of a pièce of curved métal 
flanged upon the hinge-butts and always holding the hinge as a whole under 
tension. 

I am wholly in accord with the flndlng of the ruling opinion that this was a 
neat and ingenious utllizatlon of well-known properties of matter, but ap- 
plied with great skill to a branch of art where neatness, compactness, and 
slmplicity are greatly deslred. One way of puttlng it is that the back or 
binder for loose leaves plctured in this patent is about as near "fool proof" as 
anything of the sort that I can imagine. It is further obviously true that the 

®=»For other cases see Bame tapie à KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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flrst clainï, and everv other clalm In suit, consists of three éléments, as stated 
in 220 Fed. 327, 328.' 

Turning to a study of the alleged infringing apparatus, there is found In 
ail the defendant's structures Introduced in évidence tlie spring plate or spring 
back vvhich is tiie fiist élément, also two lioolc plates which conjolntly malse 
up tlie second élément; but the third élément, i. e., the retaining plate, is in 
the ordinary sensé conspicuously absent, and herein rests the whole défense 
to this suit, which may be summed up in the proposition that the défendants 
are using two éléments out of a conïbination of three, and no more, and this 
they lyiive a right to do. No one dénies this doctrine of law. When the pat- 
ent Is studied, it is to me wholly plain that the third élément Is described in 
each one of the claims in suit only in the following language: "îleans for re- 
liably holding the hook plates and the spring plate together;" and further is it 
évident that the only reliable means known to or suggested by the patentée 
for such holding together are ail comprlsed in the tliird élément of bis inven- 
tion, viz. the retaining plate. He says so in so many words In the eighth clainï 
{not In suit) ; also in the spécification, wliere he mentions the retaining plate 
"which holds the hook plates and spring plate together." And again he says 
that the movement of the hook plates upwardly "is limited by contact with the 
underside of a retaining plate." And finally he descrlbes his apparatus in the 
following words, viz. that the "interlocklng edges of the hook plates contact 
with the retaining plate * • * where they are reliably held." 

The most casual observation of the patent figures above referred to, and of 
any device manufactured in accordance with the révélations of the patent, 
shows that the retaining plate is the only thing that keeps the entlre appa- 
ratus from flying apart when the hlnge formted by the tongue and groove 
construction of the two hook plates is moved upwardly. Obviously, therefore, 
since the défendant adniits using two éléments of the patentee's Invention, it 
must substitute souiething for that reliable holding which the patentée affords 
by means of his retaining plate. Such substitute Is plainly shown by the sub- 
joined dlagram: 




^i ">4z. 



— which exhibits substantially the same contrivance as is shown in a subsé- 
quent patent to Trussell (whose name sufficiently indicates his connection 
with défendant). No. 1,141,157, and also in another subséquent patent to the 
suing patentée (vpith the same assignmeut), viz. Pitt, 806,913. 

Very brief Inspection of thèse diagrams shows that the function of the re- 
taining plate of the patent in suit bas been transferred to the hook plates, and 
that the method of "reliably holding the hook plates and the spring plate to- 
getlîer" is no longer (as in the patent) by putting an external stopper on the 
action of the hinge, but by making a hlnge that will jam when it is bent to 
a predetermlned angle. The sam'e thing ean be done and the same resuit 
acbieved by the tongue and groove construction of the plalntlff; but It is 
plainly not the intent of this patent to do anything of the kind, for, if it were, 
the unanswerable question suggests Itself, Why put on any retaining plate? 
In short, If I were left to my own construction of this patent, as compared 
with the defendant's devices, I should be strongly of opinion that, while de- 
fendant arrived at the same resuit, and for the same purpose as that sought 
and acbieved by the patentée, It did it by a différent method, and is therefore 
wlthin the law. 

But I find myself unable to transform this opinion Into a decree, because 
I can perceive no défense open to this défendant that was not m'ore than sug- 
gested — indeed, most obvious in respect of the MeMillan apparatus, which was 
the Infringing article in the Twinlock Case. That binder has a hlnge of a far 
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more usual and easlly recognlzable variety than are the tongue and groove 
or Slot and ]ug constructions of the plaintlff aud défendant hère. Reduced to 
Its lowest terms, the Twlnlock or McMIUan infringement Is the skeletonlzed 
part of Fig. 1 of McMillan, 857,254, and It may be studied also in the sub- 
jolned diagram: 




^ A. 



McMillan shows a covering plate which at flrst glance answers to the !•©- 
taining plate of the patent lu suit, but it has no function except to hold in 
place the C-springs, ringed upon the hinge pintle which runs through the two 
halves of the ring blnders. That construction was held in the ruling case to 
be an infringement because the three wires were the mechanical équivalent 
of Pitt's hook plates, and so they obviously were, and the C-springs did not 
furuish ail the power which made the device operative — a part of it came 
from the sprlng plate, or what McMillan called a bacU plate — and this also 
was obviously true. I cannot discover where or how the third élément In 
Pitt's construction was or can be diseovered in the McMillan construction. 
This is not because McMillan does not show a covering plate, which looks 
llke a retainîng plate, but l)ecause that plate in McMillan performs no func- 
tion at ail in relation to or coactlon wlth the other two éléments of Pitt's de- 
vice which do exist in McMillan; whereas in Pitt there is that coactlon and 
co-ordlnate opération with a new resuit, which is the true test of a mechanical 
combination. 

Yet the appellate court has held. for the reasons glven by this court, that 
McMillan infringed. Take ofif McMillan's covering plate and throw it away, 
and the device will operate just as well without it. The C-springs are an un- 
necessary addition; the covering plate was only useful to disguise the raw- 
ness and cover the rough edges of the machinery. The défendant, with me- 
chanical skill, has smoothed thèse rough edges and made a présentable and 
workaWe device, which looks well enough to dispense with a covering plate, 
and does not need any retaining plate because there is nothing to retain. Mc- 
Millan needed a covering plate to cover his rough mechanical parts; he only 
wanted a retaining plate for his useless and superfluous springs. 

In short. In my opinion, the Identity in mechanical construction, opération^ 
and resuit between McMillan and Trussell is absolute, and there is no rea- 
son discoverable by me why, if the flrst man infringed, the second does not 
also. If the plaintiff in the Twlnlock Case was entitled to a decree, the same 
plaintifl is entitled to a like decree hère. Yet to me it seems plain that neither 
McMillan nor Tnissell has used more than two ont of the three éléments of 
Pitt's combination. Probably I am wrong about this, but I cannot arrive at 
any other resuit. Nevertheless I cannot feel it right to stop defendant's busi- 
ness, if reasonable securlty is given, until after an opportunity has been af- 
forded to ask the Circuit Court of Appeals for what I thlnk is practically a 
rearguœent of the Twlnlock matter. 

Plaintiff may take the usual decree on the six claims in suit, but the in- 
Junction will be lifted until the Circuit Court of Appeals has spoken, if an ap- 
peal is taken wlthin 30 days and security glven in the sum of 310,000. There 
will be no accounting, if this security is glven, until after mandate comtes 
down from the higher court 

Fraser, Turk & Myers, of New York City (Arthur C. Fraser and 
Henry M. Turk, both of New York City, of counsel), for appellant. 

Pennie, Davis & Marvin, of New York City (John C. Pennie and 
Dean S- Edmonds, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 
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COXE, Circuit Judge. The Pitt patent in issue has been so frequent- 
ly before the court and has been so thoroughly examined by the judges 
who hâve passed upon its validity and scope that further discussion 
along thèse Unes seems superfluous. We indorsed the opinion of 
Judge Rose in the Twinlock Case and see no reason to justify us in 
receding from the position there taken. Nothing has occurred to 
change our opinion that the exposition of the law as stated by Judges 
Rose and Hough follows as a necessary conclusion from the facts. 

The claims in controversy are the first six. The District Court con- 
sidered the first claim as typical of the others. This claim contains 
three éléments ; the first two are found in the defendant's structure and 
the controversy turns upon the question whether or not the third élé- 
ment — the retaining plate — is présent. This élément is described in the 
first claim as "means for reliably holding the book-plates and the 
spring plate together." This "means" is referred to in the testimony 
as the "retaining plate." The question, there fore, narrows itself down 
to this. Does the défendant hâve the retaining plate or an équivalent 
thereof ? We think it does. 

There is nothing in the patent itself or in the évidence requiring a 
restricted interprétation of the claims and, in view of the iraquestioned 
popularity and utility of the Pitt device, we do not see -w-hy the claims 
should be so limited. Pitt was practically the originator of this art. 
It was in a crude and nebulous condition before he appeared. In 
short, we find nothing which requires us to reverse our former décision 
affirming Judge Rose. The complainant acting under the Pitt patents 
is practically the creator of this art and is entitled to a libéral construc- 
tion of the claims in controversy. As so construed the défendant in- 
fringes. 

The decree is affirmed with costs. 



WISB SODA APPARATUS CO. v. BISHOP-BABCOCK-BECKER CO. 

(Circuit Court of Appeals, Slxth Circuit. March 15, 1917.) 

No. 2903. 

1. Patents <S=3328 — Validity — Invention — Soda CouNTEm Frame. 

The Wlse patent, No. 1,002.050, for an improved metalUc frame for 
soda fountain counters and other analogous structures, heM vold for 
waut of Invention. 

2. Patents <©=»19 — Invention — Change in Degree. 

A change in the structure of an article prevlously patented, which is 
only a change in degree, is not invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 19.] 

S. Patents <®=>21 — Invention — Change op Material. 

Invention cannot be predicated of a mère change from wood to métal as 
the substance used, unless some new and useful resuit is thereby accom- 
plished ; and increasing the durablllty of the article is not such a resuit, 
slnce that is due alone to the inhérent quality of the métal, v^hich is 
■well known to every skilled mechanic. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23.] 

®=3For other cases see Rame topic & KEY-NUMBER in ail Key-Numbered Dlgests S. Indexes 
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Appeal f rom .the District Court of the United States for the Eastem 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit by the Wise Soda Apparatus Company against the Bishop-Bab- 
cock-Becker Company for infringement of a patent. From a decrec 
adjudging the patent void and dismissing the bill of complaint, com- 
plainant appeals. AfBrmed. 

Obed C. Billman, of Cleveland, Ohio, for appellant. 
Jesse B. Fay, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

WARRINGTON, Circuit Judge. This appeal is from a decree ad- 
judging letters patent No. 1,002,950 null and void and dismissing the 
bill of complaint. The patent was granted September 12, 1911, to 
George W. Wise and Henry A. Wise, assignors of appellant. The 
pleadings présent in the usual way the issues of validity and infringe- 
ment, ail the claims of the letters patent being xnvolved. It is stated in 
the spécification: 

"Our invention relates to Improvements In metalllc trames for soda fountaln 
counters and otlier analogous structures. The primary object of tlie invention 
is to entlrely elimlnate wood as a material in sucli structures, and to pro- 
vide a generally Improved metalllc frame work for securing, supporting, and 
relnforeing the marble walls, vphereby a generally improved structure of 
great strength and durability Is provlded. • • * " 

This clearly implies — indeed, it is common knowledge — that prior to 
this patent the frames used to sustain the exterior or inclosing parts of 
structures, such as soda fountain counters and the like, were composed 
in whole or in part of wood ; and the prime object hère is to use métal 
in place of thèse wooden parts, and so to add strength and durability to 
the structure. What the patentées did was to design an angle-bar struc- 
ture comprising: (1) An upper and lower rectangular frame joined 
by four corner posts and four intermediate posts, with adjustable legs 
secured to the lower frame ; (2) an angle-bar extending the length of 
the upper frame, suitably disposedbetween the side members, and fas- 
tened to the end members of the frame ; (3) a container counter frame, 
polygonal in form, extending the entire length of the main frame and 
seated within a recess formed between the angle-bar before mentioned 
and the front side member of the upper frame ; and (4) interior com- 
partments, suitably disposed in the main frame and the container coun- 
ter frame, and intended as réceptacles for supplies and for means to 
keep them cool. 

The framework thus generally described will be better understood 
by référence, for example, to the first claim of the patent, shown in the 
margin.^ Thèse frames are designed to be inclosed by and to support 

1 "1. A metalllc frame for soda fountains, comprising a main frame con- 
sisting of uppér and lower rectangular frames provided with corner posts, 
said upper frame belng provided with a container counter receiving opening, 
and a metalllc container counter frame seated in said opening and resting on 
said upper rectangular frame." 
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suitable materials, such as marble, glass, or slate, of appropriate dimen- 
sions. The complète structure may be illustrated in perspective by Fig. 
1 of the drawings : 




^./ 



The method of using the structure is sufficiently shown by four of its 
main features: 21 represents the usual counter slab; 23 the syrup 
container jars; 24 the storage cabinets; 25 an intermediate coohng 
chamber. So far as concems the form of the structure and the ma- 
terials composing it, save as to the métal, novelty cannot rightfully be 
claimed. 

[1]The idea disclosed hère of grouping sales articles into compart- 
ments and of cooling the articles from a common source contained in 
the same structure was developed by Helbling in 1884 in bis "apparatus 
for cooling liquids," patent No. 302,131. Duhm and his associâtes added 
a counter to the same sort of a structure, calling it a "combined refrig- 
erating counter and display case," in 1892, patent No. 469,010. Kade 
added to the latter ice-cream compartments, calling the structure a "so- 
da-water dispensing apparatus" in 1900, patent No. 655,782. Butler's 
"cooling case for soda fountains" patented in 1905, No. 802,969, con- 
tains ail the features of the other structures mentioned unless it be the 
counter and ice-cream compartments. 

[2] Spécifie comparison of the foregoing patents of the prior art 
with the patent in suit, for purposes of tracing identity in parts, in mode 
of use, and in results, is not necessary, since our examination of the 
patents fails to convince us that the structure in issue works any sub- 
stantial change in any of the respects stated, except possibly in matter 
of degree; and this is not invention. Keene v. New Idea Spreader 
Co., 231 Fed. 701, 710, 145 C. C. A. 587, and citations (C. C. A. 6). 

Even as to the métal framework in question, the record contains 
pertinent références to patented structures designed for kindred pur- 
poses. We bave seen that the spécification states that the invention re- 
lates, not only to the spécifie structure of appellant, but also to "other 
analogous structures" ; and it f urther states : 
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"Whlle our Invention Is admirably adapted for use In the construction of 
soda fountain counters, It will of course be obvlous that it may be readily 
adapted or embodied for use In connection with other, or slmilar structures 
where marble, glass, and slmilar materlal, are extenslvely used as a com- 
ponent part." 

Fritch provided métal framework with glass panels for his refrigera- 
tor, patented in 1888, No. 377,246. Hogan in r908 devised a métal 
frame and pointed eut its advantages as to durability in his "work- 
board for bars," patent No. 892,831. Friedman in 1889 invented a 
"glass cigar box with métal or other frame," patent No. 400,840. 
Anderson in 1875 provided "métal corners" for the wooden framework 
of his improved show cases, patent No. 158,823, stating: 

"Thls construction does not interfère with the glazing, and the corners 
are removed for cleaning or replacing, and then replaced, without Interfering 
with the glass of the case." 

Furthermore, the most that can be said of any advance or improve- 
ment involved in the structure in issue, when compared with structures 
of its particular class, is that the patentées substituted métal for wood 
in the framework. 

[3] Invention cannot be predicated of a change in material, how- 
ever, unless some new and usef ul resuit is thereby accomplished ; and 
clearly, in a structure like tlie présent one, the resuit achieved by the 
use of métal cannot difïer in any conceivable respect from that ac- 
complished through the use of wood, save only in point of duration. 
This différence does not call for the exercise of the inventive faculty; 
it is due alone to an inhérent quality of the métal, and is well within 
the expérience and adaptation of the skilled mechanic. Kilbourne v. 
W. Bingham Co., 50 Fed. 697, 703, 1 C. C. A. 617 (C. C. A. 6) ; Drake 
Castle Pressed Steel Lug Co. v. Brownell & Co., 123 Fed. 86, 87, 88, 59 
C. C. A. 216 (C. C. A. 6); Sheffield Car Co. v. D'Arcy, 194 Fed. 686, 
692, 116 C. C. A. 322 (C. C. A. 6); Ventilated Cushion & Spring Co. 
V. D'Arcy, 229 Fed. 398, 402, 143 C. C. A. SIS. 

The decree is aiïirmed. 
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KAWNEER MFG. CO. v. DETROIT SHOWCASE CO. 

(District Court, B. D. Miehigan, S. D. February 28, 1917.) 

No. 128. 

1. Patents <S=>328 — Validitt and Infringement— Store Front Construc- 

tion. 

The Plym patent, Xo. 852,450, for a structure for holding heavy plate 
glass in position for store Windows, held infringed. 

2. Patents <S=a234 — Infringement — Impairment of Functions of Device. 

Infringement is not avoided by impairment of the functions of an élé- 
ment of a patented device in degree. If the distinguishlng feature is re- 
tained. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 370, 381.] 

3. Patents <S==>328 — Validity and Infringement — Store Front Construc- 

tion. 

ïhe Plym patent, No. 860,150, for store front construction, held in- 
fringed. 

4. Patents <S=>236 — Infringement — Uniting Two Parts in One. 

Infringement is not avoided by forming in one part two éléments of a 
patented device, if the part thus formed secures the same results in sub- 
stantially the same way as the two éléments. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. §§ 372, 373.] 

6. Teade-Marks and Tbade-Names <S=570(1) — "Unfaib Compétition." 

It is "unfair compétition" to manufacture an article and sell it for re- 
sale to ordlnary people, if it is so similar to the article made by a paten- 
tée or original manufacturer that tlie ordlnary man who buys and uses it 
cannot tell it from the genuine, even though the actual sale to the job- 
ber, wholesaler, or middleman is without misrepresentation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81. 

For other définitions, see Words and Phrases, First and Second Séries, 
TJnfalr Compétition.] 

6. Teade-Marks and Trade-Names ©=570(1) — Unfair Compétition. 

A défendant held ehargeable wlth unfair compétition in constructlng 
stx»re fronts whlch were not only an infringement of confplainant's pat- 
ents, but were so like complainant's structures in appearance that the or- 
dlnary observer could not tell one froin the other. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 81.] 

In Equity. Suit by the Kawneer Manufacturing Company against 
the Détroit Showcase Company. On final liearing. Decree for com- 
plainant. 

Wallace R. Lane and Clarence J. Loftus, both of Chicago, 111., for 
plaintiff. 

Edward N. Pagelsen, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. In this suit the plaintiff charges three 
things against the défendant: Infringement of patent No. 852,450, 
to plym, of May 7, 1907; infringement of patent No. 860,150, to Plym, 
of July 16, 1907; and unfair compétition. 

^s>For other cases see same lopic & KEY-NUMUER la ail Key-Mumbered Digests & Indexes 
240 P.— 47 



738 240 FEDERAL REPORTER 

The défendant admits the validity of the two patents and dénies 
infringement. Défendant also admits that the structures manufac- 
tured and sold by it are of such similarity in appearance to plaintiff's 
structure that those not technically familiar with the articles would 
be confused as between the two, and would be likely to take one for 
the other. Défendant dénies, however, that people skilled in the trade 
and in the art, and those engaged in dealing in and handling the arti- 
cles would be deceived, and dénies that the défendant has ever sold 
its articles for the articles of the plaintiff, or that it has ever deceived 
any one with whom they hâve dealt. I will take thèse matters up in 
the order that I hâve mentioned. 

[1] As already stated, the validity of the patent to Plym, No. 852,- 
450, of May 7, 1907, is admitted; but proof has been oiïered by the 
défendant as to the state of the art and prior inventions for the pur- 
pose of limiting the scope of the patent, and as bearing upon the ques- 
tion of noninfringement. After hearing ail of this proof, and consid- 
ering ail of thèse matters, the case, on that branch, narrows itself 
down to the single question as to whether the defendant's inner gutter 
is résilient, within the meaning of the patent — whether or not the 
defendant's inner gutter actually assista and serves, because of resilieii- 
cy, in holding the glass. Does it press the glass yieldingly outward, 
so that, on pressure f rom the outside, it yields with sufficient resiliency, 
so that the glass is saved from breaking, and then, when the pressure 
is withdrawn, the glass is returned to its normal position, and the 
inner gutter assumes its normal position, because of resiliency? 

Défendant dénies that it possesses resiliency, contending that, while 
on heavy pressure, it will yield, and when the heavy pressure is with- 
drawn it will résume its normal position, yet dénies that the possible 
forces applied to the glass before the breaking point is reached are 
such that resiliency of the inner member is brought into play. Results 
of an experiment were brought to my attention and offered in évi- 
dence by the défendant, for the purpose of showing that this inner 
member is not résilient. This expérimental test is not persuasive, as 
it does not correctly represent the conditions existing in practical use. 

In determining this question, of course, the court ought to hâve in 
mind the weight of the glass, the amount of pressure that is likely to 
be exerted against it, the bending qualities of the glass, and ail of its 
différent characteristics. Glass, while it can be bent, at the same time 
possesses great strength, and thèse large panes of glass are heavy, 
and must, if they are serviceablé and durable, resist heavy strains. 
The resiliency which the patent intends for the inner member is not 
that kind of resiliency which is very easily yielding, or it would not 
serve its purpose. The value of the résilient inner member is to 
hold the glass in its normal position so much of the time as pos- 
sible, and to only permit it to leave that normal position on heavy pres- 
sure, for the purpose of saving it from being broken. 

I hâve studied by actual experiment of my own the question of 
whether or not it was résilient. It yields perceptibly upon pressure. 
In addition to my own judgment upon that subject, I hâve had in 
mind the previous case from this court (Kawneer Manufacturing Com- 
pany v. Toledo Plate & Window Glass Company [D. C] 232 Fed. 362), 
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in which the Circuit Court of Appeals of this Circuit (Toledo Plate 
& Window Glass Co. v. Kawneer Manufacturing Co., 237 Fed. 364) 
has held a similar inner gutter to be a résilient member. Ihave not 
changed my own opinion with référence to the inner gutter of the To- 
ledo Plate Glass Company, which I then thought was résilient. Every 
thought and every reason which would lead me to think that member 
résilient would lead me to believe that this one is. Within the proper 
construction and meaning of the language of the claims of the pat- 
ent, the inner gutter is résilient. 

[2] Defendant's inner gutter has no turned-down edge or lip which 
presses flatly against the glass on its inner surface. On the pres- 
sure from the outside I fail to discover any différence in the actual 
function of defendant's inner gutter and the same gutter with the 
flange extending downward and pressing flatly against the glass. I 
take it any such flange would only offer résistance and add to resiliency 
on pressure from the inside. On pressure from the inside it would 
press against this down-turned edge of the gutter, and the tendency 
would be to return the glass to its normal position. On pressure from 
the outside, as soon as the lower or extrême edge of the glass leaves 
the perpendicular, it would leave such a flange ; and I fail to discover 
any force or any function that would be performed by the flange on 
the pressure from the outside. While the glass is to be protected and 
guarded against pressure from both sides, there is a greater occasion 
or reason for guarding against heavy pressure from the outside ; there- 
fore, if there is any différence, it is one of impairment of functions 
without changing the opération. "Infringement is not avoided by im- 
pairment of the functions of an élément of a patented device in de- 
gree, if the distinguishing feature is retained." Penfield v. Chambers 
Bros. Co. (C. C. A. Sixth Circuit) 92 Fed. 630, 653, 34 C. C. A. 579 ; 
Murray v. Détroit Wire Spring Co. (C. C. A. Sixth Circuit) 206 Fed. 
465, 124 C. C. A. 371, and cases there cited. Defendant's inner gutter 
is, in my opinion, résilient, and I hold it to be résilient. I hold claims 
5, 6, and 7 of patent No. 852,450 infringed. 

[3] Claims 1 and 2 of patent No. 860,150 are the ones in suit and 
read as follows: 

"1. The comblnation of a chaniieled front plate, a back plate, a channeled 
flUing strlp occupying the channel of the front plate and headed fastenlng 
déviées extending through the channeled plate and the back plate and having 
their heads within the channeled fllllng strip to be eovered by the same. 

"2. The comblnation of a channeled front plate provlded with latéral flanges, 
a plate back of the same and provided with résilient wlngs, a .stiffenlng part 
engaging the back plate, bolts extending through the channeled front plate, 
the back plate, and the stiffenlng part, and a channeled fiUing strlp occupying 
and closing the channel of the front plate and clamped in position by sald 
bolts." 

Défendant, while admitting the validity of this patent, introduced a 
number of prier patents. The British patent to Shelley, No. 12,036 
of 1887, is admitted by defendant's expert to be the nearest to both 
plaintiff's and defendant's constructions. This does not show a prac- 
tical construction for store front purposes. This is admitted by de- 
fendant's expert. None of thèse prior patents show anything which 
Uraits eitber of thèse claims. 
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The defendant's structure has a front plate consisting of two glass 
engaging latéral flanges with inwardly extending members, with a 
channel between them to receive a channel filling strip. This filling 
strip is formed as a part of the inwardly extending members of the 
front plate. There is a back plate with latéral flanges for engaging 
the inner sides of the adjacent edges of the glass. Bolts, with heads 
fitted within and covered by the channel filling strip, are supported 
by the sides of the channels of the filling strip and front plate and pass 
through the back plate for adjusting the front plate and back plate 
relative to each other for properly holding the glass with a résilient 
friction grip. 

The first daim contains four éléments, three of which are admit- 
tedly old, and one, the channel filling strip occupying the channel of 
the front plate, is new. The second contains five éléments, four of 
which are old, and the new one being the same new élément as that 
in claim 1. Défendant contends that this new élément, viz., the chan- 
nel filling strip, is not found in its constructions, and that therefore 
neither of thèse claims was infringed by it. 

The completed structures, as they are finally in service in the build- 
ing, holding the two adjacent edges of adjacent panes of glass at the 
corner 'of a building, or in front of a building, after they are as- 
sembled and in place, are identical, except that the bottom part of the 
channel front plate of the plaintiff's structure is absent from the de- 
fendant's structure. Aside from this, in the finished form they are 
identical in shape, and where you find one thickness of the métal in 
one you will find one thickness of the métal in the other ; and where 
you find two thicknesses of the métal in one you will find two thick- 
nesses of the métal in the other. At the point where the head of the 
boit exerts its pressure, it is identically the same part of the structure, 
and at that particular part there are two thicknesses of the métal im- 
mediately opposite, between the head and the glass in each structure. 

Considering the finished structure, and forgetting for the instant the 
manner of assembling, it would seem to me that the two structures 
were identical in every particular, except that the défendant, by re- 
moving the bottom part of what the plaintiiï calls the channeled front 
plate, has impaired to that extent the function which that plate is to 
perform. I am led somewhat to that conclusion (which seems to me 
apparent by looking at the structures and considering the results which 
they are intended to accomplish) by the fact that the défendant itself, 
in one of its structures, has arranged a tie across the bottom of this 
channel at the point where the head of the boit comes in contact with 
the sides of the channel in order to prevent spreading of this chan- 
nel. I would expect it to spread, and ni actual use it evidently has 
on some occasions spread, or the défendant would not hâve found it 
necessary or désirable to use the tie or stay across the bottom. If 
that tie was extended along the entire length, then we would hâve 
the identical structures when they were in place and performing serv- 
ice, and then the only possible difl^erence would be one of assembling. 
So it seems to me that either of the defendant's structures, when as- 
sembled and in service in the building, is in fact the plaintiff's struc- 
ture, except for the impairment that I hâve mentioned. An infringer 
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cannot escape liability for his infringement by diminishing or impair- 
ing the advantages and functions of the patented device, if he retains 
the substantial f orm, f unction, and manner of opération. See cases 
supra. 

Now, is there enough of the assembling feature in the plaintiff's pat- 
ent, and is there enough différence in the defendant's method of as- 
sembling, to avoid infringement? I hâve already reached the conclu- 
sion, as stated, that in the finished product I find them the same. If 
I read either claim 1 or claim 2 of the plaintiff's patent upon the 
structure when it is assembled and together, I read it as readily on 
the defendant's structure as I do on the plaintiff's structure. And in 
my interprétation of it I am not at ail bothered to do that by the fact 
that the bottom of the so-called channel or front strip of plaintiff's 
structure has been removed in the defendant's structure. 

The plaintiff describes his method of assembling — talking about 
claim 1 — by first putting together the three old éléments, and then slip- 
ping the channel filling strip into its place under the heads of the bolts ; 
the back plate and the so-called channeled front plate having first been 
bolted together. In other words, the plaintiff assembles those old parts 
first, and then slips his new part into position under the head of the 
boit. In the actual structures made under the patent by plaintiff, the 
bolts are slid into the filling strip and then inserted directly through 
the channeled front plate, instead of sliding the filling strip over the 
boit heads, and as thus assembled are delivered to the user. 

The défendant, in assembling its structure, first makes into one 
pièce that which corresponds to the channeled front plate and the 
channel filling strip of the plaintiff's structure, then slips the head 
of the boit into the channel, and then fastens thèse three éléments to 
the back plate. In other words, as I view it in the combination, it is 
simply a différence in the order of assembling, and a différence in 
the part where the last step in the assembling takes place. In the 
plaintiff's structure the last step is to put in the channel filling strip, 
and that complètes the last step in the combination of the four élé- 
ments ; while in the defendant's structure the last step is to add to the 
other three éléments the back plate. 

[4] I find nothing in the patent in suit or in the prior art relied 
upon by the défendant, which so limits the plaintiff's claims that this 
différence in the method of assembling ought to avoid infringement, 
when the finished completed article, when assembled, is, as I find it 
to be, the same as plaintiff's structure, and possesses each and every 
one of the éléments and functions of the plaintiff's structure and ac- 
complishes the same resuit in precisely the same way. Infringement 
is not avoided by the forming in one part two éléments of a patented 
device, if the part thus formed secures the same results in substan- 
tially the same way as the two éléments. Bundy Mfg. Co. v. Détroit 
Time-Register Co. (C. C. A. 6th Cir.) 94 Fed. 524, 538, Z6 C. C. A. 
375 ; Nathan v. Howard (C. C. A. 6th Cir.) 143 Fed. 889, 893, 75 
C. C. A. 97; Clipper Belt Lacer Co. v. E-W Co. et al. (C. C. A. 

6th Cir.) 237 Fed. 602, C. C. A. ; Pedersen v. Dundon (C. 

C. A. 9th Cir.) 220 Fed. 309, 311, 136 C. C. A. 143, and cases ther« 
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cited. I hâve discussed this particularly with référence to claim 1, 
but everything that I hâve said with référence to claim 1, so iar as 
really affecting or controUing this lawsuit, could be said with réf- 
érence to claim 2, because claim 2 differs simply by having an added 
élément, and that élément is an old élément, making a combination of 
four old éléments, with one new clément, viz., the channeled fiUing 
strip. The added old élément in claim 2 is made by défendant and 
does not change the reasoning nor change the conclusion ; so I hold 
that this patent, which is admittedly good, is broad enough, and that 
the defendant's structure is close enough, so that the defendant's struc- 
ture infringes both claims of patent No. 860,150. 

This leads me to the other and only remaining branch of the case 
— that of unfair compétition. As I stated at the outset, it is proven 
beyond dispute, and in fact is admitted in the case, that the structure 
of défendant is so similar in appearance to that of the plaintiff that 
the unskilled, average, ordinary consumer, the man who ultimately 
gets the product, finally pays for it, and finally uses it and owns it, 
would not know the one f rom the other. 

The record shows that the plaintiff had built up a large business in 
this country in thèse products. The structures covered by the two 
patents in suit are closely related to each other in a commercial way. 
The articles built under the one, and those built under the other, fit 
into the same structure, they adjoin each other in the structure, and 
they ought to be and are built in harmony with each other, and they 
are so sold and used. It is true, as has been urged by counsel, that the 
offi.cers of the défendant company are men of high standing in this 
community, and I ought not to do, unnecessarily, any harm to their busi- 
ness, or to them as individuals, by any décision that I might make 
in this court. It is not for me to pass upon their individual intent in 
this matter, and I am glad that I am not called upon to do that, be- 
cause, knowing some of them as I do, I know they would not intend 
to violate the law, or intentionally do what was wrong in any par- 
ticular. Yet I find, according to my best judgment, that they hâve 
infringed both of thèse patents, and, as I say, it must be admitted on 
this record that the product which I find was an infringement of 
thèse patents is so like to that of the plaintifï's product made under 
thèse patents, and upon which plaintiff had built up a business and 
established a i-gputation, that it did in fact — whether the officers of 
défendant company as individuals intended that it should so resuit or 
not — deceive the public. It must be admitted that the ordinary lay- 
man, who owns a store and needs a new show window, might specify 
"Kawneer," receive defendant's structure, and think he was getting 
"Kawneer,"'and he never would know, unless some one told him, but 
that he had "Kawneer." 

[5] When patents are infringed, and articles made that are so 
similar to the genuine article, the resuit to the plaintiff in truth and 
in fact must be held to be unfair compétition. I find, as a matter of 
fact, that the défendant has not deceived any one that purchased 
direct from it. Every one who has bought from it has known 
what he was buying, and has known that he was buying defendant's 
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product, and not Kawneer product. I am satisfied that the défend- 
ant would not do so, and there is no proof tliat it has done so. 
On the other hand, there is proof that it has not; but I do not 
think that is the test. It would be unfair compétition to do that. It 
is also unfair compétition to manufacture a patented or unpatented 
article and sell it for resale to the ordinary purchaser, if it is so similar 
in ail its détails, functional and nonfunctional, essential and nonessen- 
tial, to the article made by the patentée or original manufacturer, that 
the ordinary man who buys it and uses it cannot tell it from the 
genuine, even though the actual-sale to the jobber, the wholesaler, or 
the middleman is without misrepresentation. Coca Cola Co. v. Gay- 
Ola Co. (C. C. A. 6th Cir.) 200 Fed. 720, 119 C. C. A. 164; Gaines 
V. Turner-Looker Co., 204 Fed. 553, 556, 123 C. C. A. 79; Enterprise 
Mfg. Co. V. Landers et al. (C. C. A. 2d Cir.) 131 Fed. 240, 241, 65 C. 
C. A. .587; Yale & Towne Mfg. Co. v. Adler (C. C. A. 26 Cir.) 154 
Fed. 37, 83 C. C. A. 149; Rushmore v. Badger Brass Mfg. Co. (C. 
C. A. 2d Cir.) 198 Fed. 379, 380, 117 C. C. A. 255; Ludwigs v. Pay- 
son Mfg. Co. (C. C. A. 7th Cir.) 206 Fed. 60, 124 C. C. A. 194; Farm- 
ers' Handy Wagon Co. v. Beaver Silo & Box Mfg. Co. (C. C. A. 7th 
Cir.) 236 Fed. 731. 

[6] It is urged that the things in which thèse structures resemble 
each other are ail of them necessary éléments in the performing of 
functions in the practical work which the structure does, and that 
they are not for the purpose of appearance. There is some force in 
that argument, but we ought to hâve in mind that this is a structure 
for showcase Windows, and not for back cellar windows, or for places 
where no beauty is desired. They are intended for places where 
beauty is one of the controlling éléments to be considered. A show 
window is for the purpose of attracting people and getting tliem to 
stop and look and be pleased. One of the things desired is to make it 
beautiful. It is true that thèse lines are simple, but probably they 
are more pleasing to the eye than they would be if they were less 
simple. The exact form is not necessary. 

If one sees a practical and useful article on the niarket, and then later 
tries to design and devise something to serve the same purpose fdr 
their own manufacture, it is difficult even for them to tell to what ex- 
tent they bave been influenced by the article they hâve previously seen. 
So in this case it does not matter whether it is done consciously or un- 
consciously ; but it is apparent to me that, not only in the éléments and 
the combination of éléments, which I hold to infringe, but also as to 
the dress and appearance of the product, the plaintiff's structure has 
influenced the dress and appearance of the defendant's structure. They 
are so similar in every particular that, even though it was not inten- 
tional, I feel that the plaintifif's structure must hâve influenced the 
form, shape, dimensions, and appearance of the defendant's structure, 
as well as the construction of éléments which I hold infringe. 

It is true the défendant placed its name upon each pièce that it manu- 
factured. Thèse pièces are of considérable size, and that would not of 
necessity mean that each pièce, when resold, would hâve the defendant's 
name upon it. The name is something that one would not wish to hâve 
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jn tOQ conspicuous a place; one would probably not want to buy thèse 
articles if the name was placed in such a conspicuous way that the or- 
dinary observer would see it. More than that, by placing the name 
once upona strip, it is not likely, in every case, to get in such a position 
that the owner of the building would see it and observe it. What I 
hâve said about placing the defendant's name upon thèse pièces applies 
to the corner strips and the dividing strips, but does not apply to the 
sash strips. No name was stamped on the sash strips. Along with the 
defendant's name appeared the word "Almetal," with the word "Trade- 
mark" under it. And thèse words hâve also been conspicuously display- 
ed in the defendant's advertising matter. While this is not a large élé- 
ment in the matter, and not a thing that I hâve, given great weight to, 
I think it is an item to be considered, along with ail the other things, 
upon this question of unfair compétition. It seems that the plaintiff 
was the first to actually make an all-metal strip of this kind for store 
fronts. The old ones that hâve been shown me as having been made 
before plaintifï's two patents in suit, and before plaintiff began to 
build up its business in thèse articles, are not commercial articles. 
They were mère material used by mechanics, along with other material, 
in building store fronts. They were not sold as standard construction, 
but sold as so much material, and mechanics bought it as they would 
buy lumber to build and use in constructing store fronts. 

The use of this word "Almetal" as a claimed trade-mark, by the dé- 
fendant,' when in fact, it did not hâve a trade-mark, and would not be 
able to get a légal valid trade-mark in this name, was in reality a mis- 
representation. It is substantially the word which had been prominent- 
ly displayed by the plaintiff long prior to its use by the défendant — not 
the exact word. The word that the plaintiff displayed was "All-Metal," 
spelling the words correctly, and Connecting them with a hyphen ; but 
they are pronounced the same, they meant the same to every one, they 
are descriptive, they are not fanciful words, and therefore not subject 
to registration as a lawful trade-mark; so I am not entertaining the 
thought that défendant infringed any trade-mark of the plaintiff, but 
simply considering that along with ail of the éléments in this case, as 
one of the "straws" directing the conclusion which I feel forced to 
reach, that défendant has been guilty of unfair compétition. This is 
a term that the plaintiff was using in connection with its business. It 
was long ago engaged in the business of manufacturing an all-metal 
construction of this kind. This défendant, before or about the time 
that it engaged in the opération of the business which I am now 
about to restrain, must hâve known of the decree of this court (Kaw- 
neer Mfg. Co. v. Toledo Plate & Window Glass Co. [D. C] 232 Fed. 
362) holding the first-mentioned patent in suit valid. 

It is not a pleasant thing to restrain reputable business men f rom en- 
gaging in a business which they hâve built up, and which is undoubtedly 
profitable to them, and in a way helpful to the community and to the 
public. However, there is no question but that, if I am right in my 
findings of fact and conclusions of law as to thèse other matters, it is 
a just law that would restrain, because that business has been built up^ 
as I view it, at the expense of the plaintiff, using things that plaintiff's 
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genius had devised and really given to the wcrld, and under our pat- 
ent law, and the law as to unfair compétition, défendant ought not tb 
hâve built up the business which it has built up in thèse pa:rticulàr ar- 
ticles. _ _ ' 
A decree will therefore be entered in favor of the plaintiff for sucli 
profits and damages as plaintiff is entitled to under the findings which 
I hâve made, and référence will be made to William S. Sayres, Jr., the 
standing master of this court, to take an accounting as to the damages 
and profits, and a permanent injunction will issue restraining the dé- 
fendant from infringing thèse patents, and from continuing the un- 
fair conîpetition. 
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(District Court, D. Connectieut. November 27, 1916.) 

No. 1451. 

1. JuDGMENT ®=3G75(1) — Persons Concluded— Pebsons Conducting Dé- 

fense. 

A corporation, which, although not a party to the record, sissumes full 
control and conduct of litigation on behalf of a défendant, Is as fully 
bound by tho decree therein a.s though a formai défendant. 

[Ed. Note.— For other cases, see Ju(îgn(ent, Cent. Dig. §§ 1190, 1194.] 

2. COKPORATIONS <S=3l — CoRrOBATE LiABILITIES— SePAIÎATE EnTITY OF COR- 

PORATION AND STOCKHOLDERS. 

When a corporation is ovvned and controlled by a single person, either 
a natural or artlflcial person, ttie doctrine of separate légal entity of the 
corporation, as distiuguished from its shareholders, cannot be invoked 
in a court of equlty for the purpose of covering up transactions or of 
evading liability, but the court will look beyond the corporate form to 
the purpose of it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1, 3-6.] 

3. Injunction iS=>3.3 — .Suit for Infringement — Restraininq Other Peo- 

ceedings by complainant. 

An infringement suit in a fédéral court in Californla resulted in an in- 
terlocutory decree against the défendant corporation. Such défendant 
was the selling agent for the manufacturing corporation, which owned aJl 
of its stoclj, controlled its acts, and conducted the défense to the suit, to 
the knowledge of ail parties. Som'e years later the complainant brought 
suit for infringement against the manufacturing conipany in a fédéral 
court In Connectieut. Held, that the latter court, the suit in which in- 
volved an accounting for a différent l'eriod of time, would not restraln 
the complainant from proceediug by supplemental bill in the California 
court to hâve the manufacturing company made a party to the record in 
the cause before it, so as to permit the final decree to include a judgment 
for damages against it. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 70, 71.] 

In Equity. Suit by the Searchlight Horn Company against tlie 
American Graphophone Company. On rule by défendant for injunc- 
tion. Rule discharged. 

Frederick S. Duncan, of New York City, for plaintiff. 
C. A. L. Massie, of New York City, for défendant. 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Inde.ïes 
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THOMAS, District Judge. This îs a suit in equity for infringement 
of letters patent of the United States granted October 4, 1904, to Peter 
C. Nielsen for phonograph homs, No. 771,441, owned by the plain- 
tiflF. 

The case now arises on a rule to show cause why the plaintifif should 
not be enjoined from impleading or attempting to implead the défend- 
ant in this action as a joint défendant in an equity suit charging in- 
fringement of said letters patent now pending in the District Court of 
the United States for the Northern District of California in which the 
plaintifif hère is the plaintifif there and the Columbia Graphophone Com- 
pany is the défendant, or from in any wise attempting to bring the dé- 
fendant, the American Graphophone Company into said California 
suit or within the jurisdiction of the California court, or from in any 
wise interfering with the orderly conduct of this cause now pending 
in this court. The f acts upon which this rule arises are as f ollows : 

The plaintifif is a New York corporation. Some time in 1911 the 
plaintifif commenced litigation in the northern district of California 
against infringers of said patent. There were several of thèse suits, 
some of which were taken to the Circuit Court of Appeals for the 
Ninth Circuit, and in ail of the cases the validity of the patent was 
sustained, and the respective défendants adjudged to be infringers. In 
1913 the plaintifif filed a bill in equity in the Northern district of Cali- 
fornia on the patent in suit against the Columbia Graphophone Com- 
pany, a West Virginia corporation formerly known as the Columbia 
Phonograph Company General, praying for an injunction against the 
further manufacture, use, and sale by said Columbia Graphophone 
Company of phonograph horns embodying the invention of the Niel- 
sen patent, and an accounting of profits and damages, and for costs. 
A preliminary injunction was granted, and after final hearing on plead- 
ings and proofs an interlocutory decree was entered in favor of the 
plaintifif, deciding ail the issues in favor of the plaintifif, and adjudging 
said patent to be valid and infringed by the phonograph horns made, 
used, and sold by the défendant thereiri, and a permanent injunction 
was granted against the further manufacture, use, and sale of such 
horns by the défendant. An accounting was also directed, together 
with the customary référence to a master. A motion by the plaintifif 
is now pending in the California case for leave to file a supplementary 
bill of complaint making the American Graphophone Company, a party 
défendant, and for a decree to the eflfect that the American Grapho- 
phone Company committed the acts of infringement therein complain- 
ed of and proved, and for a judgment for profits and damages against 
the American Graphophone Company for the six years prior to the 
commencement of the California action. The pvirpose of the présent 
motion and rule is to restrain the plaintifif from prosecuting this mo- 
tion in California. 

Ail of the infringing articles had been supplied by the American 
Graphophone Company to the Columbia Graphophone Company for 
the purposes of sale, the latter corporation being the sales agent of 
the American Graphophone Company. Ail of the capital stock of the 
Columbia Graphophone Company is under the fuU and complète con- 
trol and management of the American Graphophone Company, and 
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the Columbia Graphophone Company has been and is, as a matter of 
fact, a mère name under which the défendant herein has conducted its 
business. Its stores hâve been rented for it by the American Grapho- 
phone Company, and ail of its goods belong to the American Grapho- 
phone Company, as do ail the proceeds of the sales, and the Columbia 
Graphophone Company has made no profits and received no compen- 
sation whatever for its handling of the American Graphophone Com- 
pany's goods, and ail of the acts and doings of the Columbia Grapho- 
phone Company hâve, as a matter of fact, been the acts and doings of 
the défendant herein, doing business under the name of the Columbia 
Graphophone Company. Moreover, the action in the Califomia suit 
against the Columbia Graphophone Company was openly defended by 
counsel employed by the défendant herein, who had the conduct and 
management of the litigation, and with full knowledge of opposing 
counsel. 

[1] Clearly this court has no power to take any action which will 
take from the final decree to be entered in the Califomia case the force 
and efïect to which it is clearly entitled. Although the American 
Graphophone Company was not a party of record to the Califomia liti- 
gation, its conduct in taking part in and managing the litigation makes 
it bound by any judgment therein as fully and to the same extent as 
though it were a party to the record. Souflfront v. Compagnie des Suc- 
reries, 217 U. S. 475, 30 Sup. Ct. 608, 54 L. Ed. 846; Washington Gas 
Co. V. District of Columbia, 151 U. S. 316, 16 Sup. Ct. 564, 40 L. 
Ed. 712; Robbins v. Chicago City, 4 Wall. 657, 18 L. Ed. 427; Love- 
joy V. Murray, 3 Wall. 1, 18 L. Ed. 129. 

[2] Moreover, the authorities put beyond ail question that when a 
corporation is owned and controlled by a single person (either a natural 
or an artificial person) the rule that the corporation and the shareholders 
hâve a separate entity and existence can never be made use of for pur- 
poses of evading responsibility, or as a means of distorting or hiding 
the truth, or of covering up transactions. In such cases, the presump- 
tion that knowledge of facts and circumstances afifecting the interests 
of the stockholders of a corporation cannot be imputed to the corpo- 
ration itself has no application, unless the interests of the stockhold- 
ers and the corporation are adverse; but, on the contrary, the pre- 
sumption is otherwise where such interests are not adverse. The 
courts in ail such cases look beyond the formai corporate différences 
into the real and substantial rights, rather than mère matters of or- 
ganization. There are numerous adjudged cases bearing out this 
proposition. 

An instructive case on this point is National Conduit Mfg. Co. v. 
Connecticut Pipe Mfg. Co. (C. C.) 7Z Fed. 491, arising in the Circuit 
Court for this district and decided by Judge Townsend, in which it 
was held that the estoppel as against the assigner of a patent opérâtes 
against a corporation subsequently formed by him, and which is en- 
tirely owned and controlled by him, and that the corporation will be 
estopped, even if another company has a substantial interest therein, 
if it appears that at the time of acquiring his interest he had knowl- 
edge of the patent, its assignment, and had been associated with the 
assignor in the line of business to which the patent relates. 
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Another case directly in point is Linn & Lane Timber Co. v. United 
States; 196 Fed. 593, 116 C. C. A. 267, decided by the Circuit Court 
of Appeals for tiie Ninth Circuit, and affirmed by the United 
States Suprême Court, 236 U. S._ 574, 35 Sup. Ct. 440, 59 h. Ed. 725, 
where it was held that the doctrine of separate légal entity of a cor- 
poration, as distinguished from its members, cannot be invoked in a 
court of equity as a cover for a transaction, but in such cases the court 
will loois beyond the corporate form to the purpose of it, and whatever 
would be binding upon the persons composing it will be binding on the 
corporation. 

In Simpions Co. v. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 
1063, it was held that where each and ail of the individuals who or- 
ganize a corporation under a state law had knowledge or actual no- 
tice of a defect in the title to lands acquired by the corporation through 
them, their knowledge or actual notice was knowledge or actual notice 
to the Company. 

The rule is nowhere more clearly or forcibly stated than by Mr. 
Justice McKenna in delivering the judgment of the Suprême Court in 
McCaskill Co. v. United States, 216 U. S. 504, 30 Sup. Ct. 386, 54 L. 
Ed. 590, as f ollows : 

"Undoubtedly a corporation Is, In law, a person or entity entirely distinct 
from Its stockholders and offlcers. It may hâve interest distinct from theirs. 
Their interests, It may be conceived, may be adverse to its Interest, and 
hence has arisen agalnst the presumption that their knowledge Is its knowl- 
edge, the counter presumption that in transactions with it, when their in- 
terest is adverse, their knowledge will not be attributed to It. But whilè this 
presumption should be enforced to protect the corporation, it should not be 
carried so far as to enable the corporation to become a means of fraud or a 
means to évade its responsibilities. A growing tendency is therefore ex- 
hibited in the courts to look beyond the corporate form to the purpose of it and 
to the offlcers who are identified with that purpose. Illustrations are given 
of this in Cook on Corporations, §§ 663, 664, and 727. The principle was en- 
forced in this court in Simmons Creek Coal Co. v. Doran, 142 U. S. 417 [12 
Sup. Ct. 239, 35 L. Ed. 1063]. In that case a corporation claimed title to land 
through à deed of its corporators, one of whom tiecame its président. Of the 
offect of this the court said : 'Associated together to carry forward a common 
enterprise, the knowledge or actual notice of ail thèse corporators, and the 
président, was.the knowledge or notice of the company, and If constructive no- 
tice bound them it bound the company.' The case at bar is withln the prin- 
ciple. The blU allèges that J. J. McCaskill and Robert E. L. McCaskill were 
copartners and engaged in the manufacture of luraber at Freeport, Fia. 
They incorporated this business, it is alleged, under the laws of Florida, 'by 
the corporate name of J. J. McCaskill Company, with the said J. J. McCaskill 
as président and the said Robert E. L. McCaskill as secretary, owning a large 
majority of the stock of said corporation, with the entire management and 
control of the business and affairs of said corporation.' There is no déniai of 
this allégation. The interest of the corporators and the corporation thus 
shown to be identical, not adverse, we think the ruling in Simmons Creek 
Coal Company v. Doran is applicable.". 

Other cases directly in point are Riverdale Mills Co. v. Mfg. Co., 
198 U. S. 188, 25 Sup. Ct. 629, 49 L. Ed. 1008 ; United States v. Le- 
high Valley R. R. Co., 220 U. S. 257, 31 Sup. Ct. 387, 55 E. Ed. 458; 
Anthony v. American Glucose Co., 146 N. Y. 407, 41 N. E. 23 ; In re 
Muncie Pulp Co., 139 Fed. 546, 71 C. C. A. 530; In re Rieger, Kap- 
ner & Altmark (D. C.) 157 Fed. 609. 
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[3] Whether the California court has the right to allow the filing 
of the supplemental bill of complaint in the action there pending, mak- 
ing the American Graphophone Company a party to the record in that 
cause, so as to permit the final decree to be drawn, so as to include a 
judgment for damages against said corporation, is a question that is 
not before me, and one which I am not called upon to décide. Such a 
question belongs to the California court, and it is the appropriate 
forum in which to litigate that question. 

Moreover, the présent suit was commenced in June, 1916, and can 
include the recovery of profits and damages only from June, 1910. 
The California suit was commenced in 1913, and if the American 
Graphophone Company can be deemed a party to that suit, so that 
a judgment for damages may be rendered against it, a recovery can 
be had against it in that suit for ail profits and damages for six years 
prior to the commencement of that suit, viz., from July, 1907. In 
other words, the two suits involve différent periods of time and différ- 
ent recoveries of profits and damages, and in view of the claim of fact 
which is strongly urged, and which is not controverted, that the Co- 
lumbia Graphophone Company has no assets, a question is presented 
which should not be adjudicated upon this rule and motion. 

Should any accounting be ordered at any time in the Californie suit 
against the American Graphophone Company, the plaintiff agrées that 
such accounting may be had hère, where the books of the American 
Graphophone Company are kept. This agreement disposes of the 
claim made by the défendant that the attempt of the plaintiff to im- 
plead the American Graphophone Company in the California suit, if 
successful, would work a severe hardship and expense, necessitating, 
as is urged, the removal of ail books and records as well as some of 
the employés of the American Graphophone Company to California, 
to be detained there as long as the accounting lasts. 

Under the circumstances I fail to see how the prosecution of the 
motion in the California case in any way interfères with the orderly 
conduct of this case. For the reasons above indicated, the rule should 
be discharged and the motion denied. Let an order to tliat effect be 
entered. 

So ordered. 



STANDARD ASPHALT & RUBBEE CO. v. BARBER ASPHALT PAVING CO. 

(District Court, S. D. Illinois, S. D. January 17, 1917.) 

No. 25. 

1. Patents <S=3202(1) — Assignment — Passing of Title. 

An assignment of patents for a temporary purpose, which had been 
fulfilled, and expressly providing that it was not the intention to inter- 
fère with the right of disposition of the patents by the assignors, held 
to leave the légal as well as the équitable title in them. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 281-288.] 

■^siFor other cases sea same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Patents <Ss=>328 — Validitt and Infbingement — Paving Materiai.. 

The Culmer patents, Nos. 635,429 and 635,430, the former for a pro- 
cess of making an asphaltlc paving materiai and the latter for the prod- 
uct, held not antlcipated, valld, and infringed. 

In Equity. Suit by the Standard Asphalt & Rubber Company 
against the Barber Asphalt Paving Company. On final hearing. De- 
cree for complainant. 

A. F. Reichmann and F. L. Belknap, both of Chicago, 111., and 
Walter M. Allen, of Springfield, 111., for complainant. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
Edward Rector, of Chicago, 111., and Logan Hay, of Springfield, 111., 
for défendant. 

HUMPHREY, District Judge. The bill charges infringement of 
two patents, No. 635,429 and No. 635,430, known as the Culmer pat- 
ents. The one describes a process; the other, the product derived 
therefrom. The process consists in violently agitating with air petrole- 
um residuum, while the latter is heated to a relatively low température, 
resulting in an asphaltic product more or less solid and practically 
without loss; that is to say, the volume and spécifie gravity of the 
liquid being substantially the same as the volume and spécifie gravity 
of the resulting product. 

It is admitted by défendant that its process is identical with that 
of complainant, so that the real controversy hère is as to the validity 
of the Culmer patents. The défenses are: (1) That complainant has 
not shown a clear title to the Culmer patents. (2) Anticipation by 
the Byerly patent and prior invention by Byerly. 

[1] The attack upon complainant's title is collatéral only, the de- 
fendant not seeking to connect itself in any way with the title to the 
Culmer patents. On July 14, 1899, the Culmers had made an agree- 
ment with parties called the Byrd syndicate for the repayment of $50,- 
000, fumished by the syndicate in connection with the Culmer pat- 
ents. Later, on December 14, 1899, the Culmers assigned the patents 
to the Guardian Trust Company. The assignment was not to secure 
a debt, but for a temporary purpose, and specifically states that it was 
"subject in ail respects to the terms of the agreement of July 14, 
1899." The assignment also provîdes: 

"It not belng the intention of thls agreement to Interfère with the light of 
disposition of sald patented process on the part of the parties of the first 
part" (tlie Culmers). 

The two agreements must be considered together, for the second 
specifically includes the first, and without the first the second is mean- 
ingless. I am of opinion that, notwithstanding the assignment, the 
légal and équitable title to the patents remained in the Culmers. 

The record of proceedings in Guardian Trust Co., Trustée, v. Cul- 
mer (no opinion filed), begun in the United States court in Chicago, 
January, 1901, is significant. The pleadings and the resuit of the suit 
convince me that the assignment was a temporary pledge and that it 

®=5For oUier cases see same topic & KBY-NUMBEB In ail Key-Numbered Digesta & Indexe» 



FORDHAM V. HICKS 751 

had been discharged. It is therefore held that the légal and équitable 
title to the Culmer patents is in the complainant company. 

[2] The case was mainly fought on the joint défense of anticipation 
and prior invention by Byerly. The language of both Byerly and 
Culmer patents is clear and unniistal<able. Byerly describes a process 
of distillation; Culmer, a process of oxidation at relatively low tem- 
pérature and without distillation. Byerly's process involves a heavy 
loss of material, and Culmer's process involves practically no loss of 
material. Byerly's process takes away the lighter oils. Culmer's pro- 
cess retains those oils. In the Patent Office the Byerly patent was 
cited against Culmer's application, and the distinction made at that 
time was satisfactory to the department. The proof hère vérifies that 
distinction. 

The further défense is that, regardless of his patent, what Byerly 
actually did constituted prior invention and use. So far as the proof 
of such prior invention by the elder Byerly rests in the memory of 
his two sons, Francis and Josiah Byerly, it is not sufficient to sustain 
the défense, and the record of certain still books of the father, pro- 
duced in évidence by the son Francis, is against rather than in favor 
of the contention that the elder Byerly was the original inventor of 
the process described in Culmer's patent. Indeed, the most convincing 
proof on the subject of prior invention is that contained in the still 
books, which are now for the first time known in the litigation. 

Much time and considération hâve been given to the varions cases 
cited by counsel for défendant in which the Byerly or Culmer patents, 
or both, bave been involved. Harmony of décision is highly désirable, 
and ail courts seek to préserve such harmony ; but those decrees were 
ail based upon différent records, and the decree hère must be based 
upon the record made hère. 

The equities are found to be with the complainant. Counsel for com- 
plainant may submit fonn of decree. 



FORDHAM V. HICKS. 
(District Court, S. D. Georgla, W. D. Mareh 20, 1917.) 

1. Specific I^rfobmance <S=»121(5) — Kiqht to — Evidence — ScJFFiciErrcT. 

On a bill for specifle performance of a paroi eontract for the sale of 
land, évidence held to sliovr tliat complainant huâ made partial pa.vments 
and liad been admitted into possession, and also Iniproved the land, and 
hence was entitled to specifle performance under Park's Ann. Civ. Code 
Ga. § 4634, declaring that specifle performance of paroi eontract to convey 
land may be decreed, where there has been a full payment alone, or a 
partial payment accompanied by possession, or possession alone with valu- 
able Improveuients. 

[Ed. Note. — For other cases, see Specifle Performance, Cent Dlg. | 388.] 

2. JUDGMENT <S=»730— Co.NCLUSIVENESS— MATTERS CoNCLUUED. 

A judgment of the city court on a distress warrant for rent, rendered 
against coffitilainaut, who under a paroi eontract for the purchase of land 
was admitted into possession and paid most of the purchase price, does 
not, the proceeding being collusive, estop complainant from obtaiuing spe- 

^=»For other cases aee same toplc & KBY-NUMBER In aU Key-Numbered Dlgesta & Indexe» 
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dflc performance of the contract; the clty court having no Jurisdiction, 
under Park's Ann. Clv. Code Ga. § 6510, to pass on title to land, for a 
Judgment o( a court of law or decree lu chancery is an estoppel only as 
tô matters dlrectly dedded. and not as to those inddentally considered. 
[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1105, 1267.] 

In Equity. Bill by J. H. Fordham against T, B. Hicks. Decree for 
complainant. 

See, also, 224 Fed. 810. 

Robert L. Berner, of Maçon, Ga., for complainant. 
Akerman & Akerman, of Maçon, Ga., for respondent. 

SPEER, District Judge. This is a bill for spécifie performance of a 
paroi contract for the sale of land. It is brought by a colored man, J. 
H. Fordham, who was formerly a citizen of Laurens county, in this 
State, but who bas since become a citizen of Arkansas. The land in- 
volved consists of 100 acres, in close proximity to the city of Dublin. 
The purchase price agreed upon at the date of the sale was $1,000, but, 
owing to the rapid increase in the value of such lands and the improve- 
•ments thereon made by the plaintiflf, he and several disinterested wit- 
nesses testify in efïect that its value is $3,500 or $4,000. , The défend- 
ant, T. B. Hicks, is a citizen of Laurens county, in this district. 

[1 ] The law of Georgia, which will control this controversy, is found 
in section 4634 of Park's Annotated Code: 

"The spécifie performance of a paroi contract as to land will be decreed," 
where there bas been "fuU payment alone, accepted by the vendor, or partial 
payment accompanied with possession, or possession alone wlth valuable 
improvements. If clearly proved in each case to be done wlth référence to the 
paroi contract" 

It is not in f air dispute that the plaintifï went into possession of the 
land in 1892, but the contract of sale under which he claims was made 
in 1897. It was for $1,000, to be paid in annual installments of $120. 
The plaintiff insists that he has paid the purchase price, and, on demand 
of the défendant, has tendered him $104 in excess thereof. This Hicks 
refused, and has also refused to exécute the deed. It is also not in 
dispute that since 1892 the plaintiff has paid ail taxes on the land. The 
proof is equally satisfactory that the plaintifï, prior to 1897, erected 
upon the land two dwelling houses, a corncrib, and a smokehouse, and 
cleared about 50 acres, and since that time has erected a wire fence 
around about one-half of the place. When he first took possession of 
the place, only 8 or 12 acres were suitable for cultivation. Since 1897 
he has cleared up the remainder of the land, except 5 acres. It is 
true that the défendant claims that some of thèse improvements were 
paid for by the sale of cross-ties eut from the land. It is, however, 
difficult for the court to accept this défensive explanation. It is scarce- 
ly crédible that the plaintiff would hâve perf ormed the amount of labor 
made necessary by thèse improvements on the land of another, and for 
rhe benefit of that other. Nor does Hicks, the défendant, who claims 
that the plaintiff was his tenant, statfe anywhere that he either author- 
ized or directed the improvements and the work necessary to their com- 
pletion, The fact that they were made, considered in connection with 
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■the payment of the purchase price, is deemed by the court, as clearly 
shown to be, a compliance with the Georgia statute quoted above, and 
done with référence to the paroi contract. This, too, is borne eut by 
certain receipts in évidence given to the plaintiff by the défendant, or 
by his authority. They are as f ollows : 

"$10.00. Dublin, Georgia, 3/26/1904. 

"Eeceived of J. H. Fordham ten dollars, part of purchase money for land 
sold lilm, for which bonds, etc., are to be executed. [Signed] T. B. Hlcks. 
"Wltness: T. H. Rowe." 

"Dublin, Georgia, Oct. 29, 1904. 
"Becelved of J. H. Fordbam .$80.00 rent for tbls year, and also received 
of him $20.00 (twenty dollars), to be applied to the purchase price, when bond 
in compliance with trade is consummated. [Signed] T. B. Hlcks." 

"$60.00. Dublin, Georgia, Nov. 16, 190Ô. 

"Received of J. H. Fordham sixty dollars, to be applied on purchase price. 

"[Signed] T. B, Hlcks. 
"M. J. H." 

It is true that the défendant Hicks contends that the plaintiff held the 
land simply as his tenant. The évidence, however, preponderates to 
show that this is not true. The testimony of Fordham, the plaintiff, 
seems consistent and truthful. T. J. Perry, a witness for the plain- 
tiff, was entirely disinterested. He is a white citizen of Laurens coun- 
ty. He testified that in 1903 or 1904 Mr. Hicks told him that Fordham 
owed him something like $275 or $300, as a balance on the land. J. B. 
Veal, equally disinterested, testified that in 1908 Hicks told him that 
he had sold the land to Fordham. The third witness was E. P. Rent/;. 
He was a railroad man, seeking to purchase a right of way through 
the land. He made inquiry of Hicks, with the view of ascertaining 
where the title was, and Hicks told him he had sold the land to Ford- 
ham, and that Fordham still owed him a small balance. There is no 
doubt from the évidence that the paroi contract of sale was made as 
insisted upon by the plaintiff in his bill. It is true that the issue pre- 
sented by this bill was tried on another proceeding in Laurens county, 
and that there was a verdict for the défendant ; but so inimical was the 
verdict to the principles of law and equity involved that tlie court there 
granted a new trial. While this was pending, the plaintiff' dismissed 
his bill and brought it anevv in this court. A motion to dismiss hère has 
been overruled, for reasons stated in the opinion of the court filed on 
the lOth day of August, 1915, to which référence is hère especially 
made. 

[2] It is also claimed that the plaintiff is estopped by the judgment 
of the city court in Dublin on a distress warrant for rent in 1908. It 
seems, however, that this proceeding was collusive. Even if this be not 
true, it does not appear that the distress warrant was defended, or that 
any issue was made as to the title. Indeed, the city court, from which 
it issued, would hâve no jurisdiction to pass upon tide to land. Park's 
Annotated Code, § 6510. And said the Suprême Court of Georgia, in 
Bonds V. Brown, 133 Ga. 454, 66 S. E. 157, which was the case of a 
judgment on a distress warrant pleaded as an estoppel: 

"A judgment, therefore, of a court of law, or a decree In chancery, is an 
estoppel to the parties thereto, and to those who are in privity with them. 
240 F.— 48 
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This is the rule. It Is, however, carefuUy and strongly fenced, The Judgment 
must relate to the same question, and must clearly décide it. If it came col- 
laterally under considération, or was only incidentally considered, there is 
110 estoppel." 

On the whole, the court is convinced that the prépondérance of the 
évidence so clearly entitles the plaintiff to the relief in equity sotight by 
this bill that it must be granted. While the évidence also preponderates 
to show that the plaintiff has paid the entire sum of the purchase price 
due under the paroi contract, yet, because he has tendered to the de- 
fendant a final payment of $104, he will be held liable therefor, and 
the decree will so provide. 



POSTAL TELEGRAPH CABLE CO. OF MONTANA r. NOLAN et al. 

(District Court, D. Montana. March 29, 1917.) 

No. 50. 

1. Courts <©=299 — Jusjsdiction— Fédéral Question. 

A case does not arise under the laws of the United States, so as to 
give the District Court jurisdlctlon, unless it is apparent from the com- 
plaint that it involves a substantlal dispute respecting the valldity, con- 
struction, or eflect of some fédéral law, upon the détermination of which 
the resuit dépends. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 841.] 

2. Courts €=s284 — Jurisdiction — Fedebal Question' — Previous Construc- 

tion. 

When the fédéral law Involved In a suit has been settled by the United 
States Suprême Court, It no longer furnishes a basis for a claim that the 
case arlses under the laws of the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 820-826, 831.] 

3. Courts <s=>285 — Jurisdiction — Fédéral Question — Use or Posr Roads bt 

Telegraph. 

A suit by Interstate telegraph Company to restrain a rallroad's co- 
tenants in the fee of the rlght of way from removing plalntiff's telegraph 
Unes, erected on the rlght of way wlth the rallroad's permission, la not 
controversy arising under Comp. St. 1916, § 10O72, provldlng that any 
telegraph company shall hâve the rlght to construct telegraph Unes along 
any military or post roads of the United States, which section has been 
construed by the United States Suprême Court as not applylng to the 
conduct of Individuals, who interfère with the telegraph Unes, and as not 
conferrlng the rlght to use post roads without consent of the owner there- 
of, and theiefore such suit Is not within the jurisdiction of the fédéral 
court, when ail the parties are citlzens of the same state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 827, 828.] 

4. Courts <©=328f> — Jurisdiction — Fédéral Question — Interstate Teleoraph 

Lines. 

The fact that the destruction of a telegraph Une, along a rlght of way 
in which défendants were cotenants, would interfère with Interstate com- 
merce, does not give the fédéral court jurisdiction of a suit between citl- 
zens of the same state to restrain such destruction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 830.] 

4S=>For other cases eee same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Equity. Suit by the Postal Telegraph Cable Company of Mon- 
tana against Joseph P. Nolan and others to enjoin défendants from 
destroying plaintiff's telegraph lines on a railroad right of way. On 
défendants' motion to dismiss. Motion granted. 

William Meyer, of Butte, Mont., for plaintiff. 
Nolan & Donovan, of Butte, Mont., for défendants. 

BOURQUIN, District Judge. This case by complaint and proof 
on an order to show cause is one wherein plaintiff seeks to enjoin de- 
fendants from continued destruction of the former's interstate tele- 
graph lines upon a railroad's right of way (an easement acquired by 
condemnation) wherein the railroad company and défendants appear 
to be cotenants in the fee, plaintiff having the railroad company's per- 
mit to place the former's wires on the latter's pôles on said right of 
way. Ail parties hereto are citizens of Montana. 

Plaintiff has complied with the fédéral Telegraphs on Post Roads 
Act (10 West's Comp. Stats. p. 12335), and claims the case is one aris- 
ing under the Constitution and laws of the United States. Défend- 
ants' only claim is that the railroad company's permit gives plaintiff 
no right to occupy said right of way that they, cotenants in the fee, 
are bound to respect, that the issue involves only the local law of co- 
tenancy and is not a case arising under the laws of the United States, 
and so move to dismiss the suit for want of jurisdiction. 

[1] This court has not jurisdiction unless the case arises "under 
the laws of the United States." A case does not so arise unless it is 
apparent from the complaint that it involves a substantial dispute 
respecting the validity, construction, or effect of some fédéral law, 
upon the détermination of which the resuit dépends. Hull v. Burr, 
234 U. S. 720, 34 Sup. Ct. 892, 58 L. Ed. 1557. 

[2] When the law involved has been settled by the Suprême Court, 
it no longer furnishes a basis for a claim that the case arises under the 
laws of the United States. Telegraph Co. v. Railway Co., 178 U. S. 
244, 20 Sup. Ct. 867, 44 L. Ed. 1052. 

[3] By reason of both thèse rules, it is believed the instant case 
does not arise "under the laws of the United States"; hence, no juris- 
diction. 

The fédéral act involved, so far as hère material, is for the purpose 
of preventing states and their instrumentalities, as cities, from prohib- 
iting telegraph companies doing business therein. It has nothing to 
do with the conduct of individuals, whether wrongdoers or otherwise, 
who hinder the companies' opérations. The act conf ers no right upon 
such companies to occupy post roads in invitum. 

The companies must secure leave from the owners of such roads, 
and their rights therein are not dépendent upon nor measured by the 
said act, but by the terms of the leave secured. Essex v. Telegraph 
Co-, 239 U. S. 317, 36 Sup. Ct. 102, 60 L. Ed. 301 ; Telegraph Co. v. 
Richmond, 224 U. S. 169, Z2 Sup. Ct. 449, 56 L. Ed. 710; Telegraph 
Co. v. Railway Co., supra. And .see Pomona v. Téléphone Co., 224 
U. S. 345, 32 Sup. Ct. 477, 56 L. Ed. 788. 
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If the companies secure leave to occupy state or clty post roads, 
any subséquent interférence by state or city may make a case aris- 
ing under the Constitution of the United States — the contract or due 
process clauses — and so within the jurisdiction of the fédéral courts. 
Illustrations are the first and last of the four cases last cited. 

The instant case in principle is like Telegraph Co. v. Railway Co., 
supra, which détermines that, not the construction or efïect of said 
act, but that of the leave to occupy, controls the resuit. 

[4] That Interstate commerce is involved, adds nothing to plain- 
tiff's rights. See Water Co. v. McCarter, 209 U. S. 357, 28 Sup. Ct. 
529, 52 L. Ed. 824, 14 Ann. Cas. 560. 

It may be that plaintiff, by the railroad company licensed to use 
the right of way as the latter uses it, involving no exclusion of de- 
fendants as cotenants, has rights entitled to protection. But not the 
fédéral law, but the local law alone, détermines the resuit. So is it, 
if défendants are not cotenants but only wrongdoers. Any remedy 
must be sought in the state courts. 

The motion to dismiss is granted. 



UNITED STATES v. SMITH et al. 
(District Court, M. D. Tennessee, N. E. D. January 29, 1917.) 

No. 51 

CosTS <g=>316 — Cbiminal Prosecutions — Judoment — "CosTS or the Cause." 
Though the term "costs of the prosecution" In Rev. St. § 974 (Comp. 
St. 1913, § 1615), provlding that, when judgment is rendered agalnst a 
défendant in a prosecution for any fine or forfeiture, he shall be sub- 
ject to the payment of costs, and that, on every conviction of any other 
offense not capital, the court may in Its discrétion award that the de- 
fendant shall pay the costs of the prosecution, may be broad enough to In- 
clude costs not incurred in the trial at whlch défendant was convicted, 
an awarding of such costs Is discretionary with the court, and a Judg- 
ment requiring défendant to pay the "costs of the cause" does not re- 
quire the payment of the costs of the preliminary e.xamination. 
[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 1143, 1144. 
For other définitions, see Words and Phrases, First and Second Séries, 
Costs.] 

W. W. Smith and others were convicted of illicit distilling, and 
sentenced to be imprisoned and to pay a fine and one-third of the costs 
of the cause. On motion by the United States to retax the costs. 
Motion denied. 

Lee Douglas, U. S. Atty., of Nashville, Tenn., for the motion. 

SANFORD, District Judge. The three défendants were, under 
Rev. Stat. § 1014 (Comp. St. 1913, § 1674), arrested and brought be- 
fore a United States Commissioner, on a complaint charging them with 
illicit distilling, an offense punishable under Rev. Stat. § 3281, as 
amended by the Act of Feb. 8, 1875, c. 36, § 16, 18 Stat. 307, 310 

^z^^iFoT other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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(Comp. St. 1913, § 6021), by both fine and imprisonment, and were 
bound over by the Commissioner to the court. And, having been 
subsequently indicted, tried and found guilty, judgment was rendered, 
at a former term of this court, that each be imprisoned in a county 
jail, and pay a fine and one-third of "the costs of the cause." An 
exécution having issued against the défendant Pitcock, upon a praecipe 
from the United States Attorney, and the costs against him taxed by 
the clerk, the United States has moved to retax thèse costs so as to 
include one-third of the costs of the preHminary proceeding before the 
Commissioner. 

Section 974, Rev. Stat. (Comp. St. 1913, § 1615), provides that when 
judgment is rendered against a défendant "in a prosecution for any 
fine or forfeiture" incurred under a fédéral statute, "he shall be sub- 
ject to the payment of costs," and that "on every conviction for any 
other offense not capital, the court may, in its discrétion, award that 
the défendant shall pay the costs of the prosecution." Under this 
section the word "costs" as used in référence to prosecutions for 
fines or forfeitures, means the "taxable costs of the trial before the 
court and petit jury in which défendants hâve been convicted." 
United States v. Wilson (C. C.) 193 Fed. 1007. That is, in efïect, in 
such cases the word "costs" means merely the taxable costs of the 
court cause. It is earnestly insisted, however, in behalf of the Gov- 
ernment, that "the costs of the prosecution," which under this section 
may be awarded against a défendant upon conviction for any other 
offense, not capital, that is, offenses punishable by imprisonment, is 
a broader term than the word "costs" as used in référence to prosecu- 
tions for fines or forfeitures merely, and hence includes other costs 
of the entire prosecution, such as those incurred in the preliminary 
proceedings before a Commissioner and grand jury, which may be 
taxed against a convicted défendant under this section, although not, 
strictly speaking, costs of the cause. While it may perhaps be that 
the term "costs of the prosecution" is broader than the word "costs," 
and may include costs of the prosecution which are not costs. of the 
cause itself, such as the fées of witnesses examined before the grand 
jury prior to the return of an indictment, this would not strengthen 
':he Government's position in the instant case, since the awarding of 
the entire "costs of the prosecution" is, under the statute, discretion- 
ary with the court, and in the instant case, under the judgment, which 
was rendered at a former term and has now passed beyond the con- 
trol of the court, it was not awarded that the défendants pay "the costs 
of the prosecution," but merely "the costs of the cause." Obviously 
the costs of the preHminary proceeding before the Commissioner are 
not part of the costs of the cause, within the définition of "costs" 
given in United States v. Wilson (C. C.) supra. The preliminary pro- 
ceedings before the Commissioner are, it is settled, not a part of the 
cause in the court itself. There is no "cause" in the court until an 
indictment or information is filed; the filing therein of the Commis- 
sioner's transcript not being the institution of a suit, but having as 
its object the giving of information to the District Attorney that the 
défendant has been held to bail or committed to await the action of 
the grand jury. United States v. Van Duzee, 140 U. S. 169, 174, 11 
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Sup. Ct. 758, 35 ly. Ed. 399; and see, by analogy, Virginia v. Paul, 
148 U. S. 107, 119, 13 Sup. Ct. 536, 37 L. Ed. 386, and Katz v. Manu- 
facturing Co. (C. C.) 150 Fed. 684, 685. And the papers sent up by the 
Commissioner constitute no part of the record in the court. United 
States V. King, 147 U. S. 676, 685, 13 Sup. Ct. 439, 2>7 L,. Ed. 328. It is 
entirely clear, therefore, that as the proceedings before the Commis- 
.sioner are no part of the "cause" in court, the costs incurred therein 
cannot properly be included in taxing costs under a judgment ren- 
dered against the défendants for "the costs of the cause" merely. 

It is therefore unnecessary to détermine whether, if the judgment in 
this cause had been rendered against the défendants for "the costs of 
the prosecution" instead of "the costs of the cause," the costs of the 
preliminary proceedings before the Commissioner would hâve been 
taxable against them under such judgment; that is to say, whether 
thé term "costs of the prosecution" as used in section 974 includes 
anything more than the costs of the cause; whether, if so, the pro- 
ceeding before the Commissioner is to be regarded, in the light oi the 
décisions in the Van Duzee and King Cases, supra, as part of the 
prosecution, though not part of the court cause ; and, finalîy, whether, 
in any event, the costs of such preliminary proceeding could be taxed 
against the défendants as part of the costs of the prosecution in view 
of the spécifie provision in section 1014 of the Revised Statutes that 
the preliminary proceedings before a Commissioner are to be "at the 
expense of the United States." 

Being, however, clearly of the opinion, for the reasons above stated, 
that the costs of the proceeding before the Commissioner are in no 
event taxable under the présent judgment for the "costs of the cause" 
merely, the Government's motion to retax must be denied; and an 
order will be entered accordingly. 



Ex parte BELL. 

(District Court, N. D. California, First Division. March 10, 1917.) 

No. 16168. 

Courts <S=»489(1) — P^dekal Ooukts — Jurisdiction — PIabbas Corpus. 

A résident of Nevada petitioned in the District Court of California for 
a writ of habeas corpus to secure the custody of a minor child, alleged 
to hâve been kldnapped by défendants, résidents of California, and 
brought into that state. Under the adoption proceedings had in Nevada, 
petltloner was entitled to the custody of the Infant. Held, that the féd- 
éral court Viras wlthout jurisdiction to entertain the habeas corpus pro- 
ceeding, notwithstandlng the dlversity of citizenship and the Nevada 
adoption proceedings. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1324.] 

In the matter of L,oletta Bell, minor. Pétition by Mrs. Sadie E. 
Bell for a writ of habeas corpus. On demurrer to tlie writ. Demurrer 
sustained. 

Howard K. James, of Oakland, Cal., for petitioner. 

Robinson, Gillis & Sizer, of Oakland, Cal., for respondent. 

(S==>For other cases see same lopic & KEY-NUMIiER in ail Key-Numbered Dieests & Indexe». 
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DOOLING, District Judge. Sadie E. Bell has petitioned this court 
for a writ of habeas corpus on behalf of Loletta Bell, a child of about 
six years of âge. The pétition shows that the petitioner and her hus- 
hand duly and regularly adopted the child in Nevada in July, 1911, in 
accordance with the laws of that state and with the consent of the 
mother; that the child was then but 18 days old; that petitioner and 
her husband had the care and custody of the child by virtue of the 
adoption proceedings until December 18, 1915, when the mother kid- 
napped her, and removed her f rom that state ; that the adoptive par- 
ents were unable to find her until quite recently, when they found her 
in this district in the custody of the mother; that petitioner is a rési- 
dent and citizen of the state of Nevada, and the mother a résident and 
citizen of this state. The petitioner seeks by this proceeding to hâve 
the custody of the child taken from the mother and transferred to her 
in accordance with the Nevada decree. 

An order to show cause was issued and served upon the mother, who 
has filed a demurrer to the pétition, by which the jurisdiction of the 
court is sharply questioned. Petitioner contends that the court has ju- 
risdiction, both because of the diverse citizenship of the parties and be- 
cause it is the duty of the court to "give full faith and crédit to the 
Nevada decree." Upon neither ground can the jurisdiction of the 
court be upheld. Petitioner cites no authority in support of her con- 
tention, and the principles supporting the contention of respOndent are 
fully set out in Re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, 34 L. Ed. 
1500, Clifford v. Williams (C. C.) 131 Fed. 100, and Hoadly v. Chase 
(C. C.) 126 Fed. 818. 

The court being without jurisdiction, the demurrer to the pétition 
will be sustained, and the proceeding dismissed. 



STEPHENS et al. v. OHIO STATE TELEPHONE OO, 

(District Court, N. D. Ohio. W. D. February 14, 1917.) 

No. 166. 

1. COTTRT.S <©=3316 — Jurisdiction— Collusion. 

Judlclal Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 (Comp. St. 
1913, § 1019), authorizing the disnilssal of a suit in the fédéral court if It 
should appear that it does not properly involve a dispute within the juris- 
diction of the court, or that parties hâve been coUuslvely made or joiiied 
for the purpose of giving the court jurisdiction, does not deprive the féd- 
éral court of jurisdiction over a suit by the subscribers of an Interstate 
téléphone eompany whose employés were on a strike, to eompel the Com- 
pany to furnlsh the service It had contracted to furnish, though the par- 
ties thereto were friendly antagonists, and the téléphone eompany was 
willing to bave the controversy submîtted to the fédéral court, since the 
collusion which deprives the court of jurisdiction Is not an agreement be- 
tween the parties that au existing dispute cognizable in the fédéral courts 
shall be brought there, but an agreement so to adjust the situation as to 
clothe the court with an apparent jurisdiction which it otherwise would 
not hâve. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 862.] . 

^=:9For other cases see same topic & KEY-NUMBER ia ail Key-Numbered ûigests & Indexes 
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2. Bquitt ©=48 — Adéquate Remedt at Law. 

Under Judiclal Code, § 267 (Comp. St. 1913, § 1244), provldlng that sutt» 
In eriuity shall not be maintained in the fédéral courts where a plaln, adé- 
quate, and complète remedy may be had at law, the fact that each one ot 
a large number of subserihers of an Interstate téléphone company niight 
hâve an adéquate remedy at law for the interruption of the service whieh> 
he contracted for does not prevent a suit by several subscribers, on behalf 
of ail, to compel a restoration of the sei'^'ice, since, whlle the several ac- 
tions at law were being trled, the suspension of service would continue, 
and might reach the proportions of a public calamity. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 156, 158.] 

3. Equity <S=48 — ^Adéquate Remedt at Law— JIandamus— Strike. 

Where a téléphone company's service was being interrupted during a 
striiie by aets of unlcnown indlvlduals, the remedy of subscribers by man- 
damus to com^iel a restoration of the service is not sufflciently speedy, 
and is inadéquate, since it cannot reach the wrongdoers whose acts caused 
the interruption of the service, and therefore such remedy does not pre- 
vent a suit in equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 156, 158.] 

t. Courts <S=>289 — .Turisdiction — Interstate Téléphone Company. 

Under Act June 18, 1910, c. 309, § 7, 36 Stat. 544 (Comp. St. 1913, §• 
8563), amending Interstate Commerce Act Feb. 4, 1887, c. 104, § 1, 24 
Stat. 379, so as to malie it apply to téléphone, telegraph, and cable com- 
panies engaged in sending messages from' one state, territory, or district 
to another or to a foreign country, which companies shall be common car- 
riers within the act, the fédéral courts hâve the same jurisdictlon relating 
to a téléphone company's duties as an Interstate agency that they hâve 
relating to railroads and other Interstate carriers. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 830.] 

5. CoTjRTs <S=289 — .Turisdiction — Contboversy Under Laws or United 

States— Interstate Téléphone Service. 

Under Interstate Commerce Act Feb. 4. 1887, c. 104. 24 Stat. 379, as 
amended In 1889 (Act March 2, 1889, c. 382, 25 Stat. 855) and 1910 (Act 
June 18, 1910, c. 309, 36 Stat. 544), Interstate téléphone companies are re- 
quired to f urnish reasonable faciUties for the transaction of their business, 
and that duty may be enforced by a proceeding in equity in the United 
States courts as a controversy arising under the laws of the United States. 

lEd. Note. — For other cases, see Courts, Cent. Dig. § 830.] 

6. Constitutional Law <S=370(1), 72 — Courts — .Jurisdiction — Législative 

OH Administrative Acts. 

A suit by the subscribers of an Interstate téléphone company, to require 
it to repalr its appliances and thereafter to keep them in a good state of 
repair and in condition for opération, is not beyond the jurisdiction of the 
court, as asking the court to undertaUe administrative or législative func- 
tious. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 129, 
132, 133, 137.] 

7. Injunction ©=101(3) — Strike — Unlawful Acts — "Lawful." 

Within Clayton Act Oct. 15, 1914, c. 323, § 20, 38 Stat. 738, provlding 
that no Injunction in any case between employer and employés shall pro- 
hibit any persons from terminatlng the relation of employment, or fronï 
recoinmending or persuading others by peaceful means so to do, or from 
attending at any place where they may lawfully be for the purpose or 
peacefully obtaining or commtinicatlng information, or from peacefully 
persuading any person to work or abstain from work, or from ceasing to 
patronize or employ any party, the test whether the act is lawful Is the 
question whether it would be lawful if no strike existed, and no action, 
having in it the élément of intimidation, coercion, or abuse, physical or 

Ê=3For otUer cases s.ee same lopic & KEY-NUMBBK In ail Key-Numberea DigesU & Indexes. 
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verbal, or of invasion of rights of prlvacy, nor any act or speech which 
a falr-minded man may reasonably Judge to be Intended to convey insuit, 
threat, or annoyance to another, or to work abuse upou him, Is lav?ful. 

[Ed. Note, — For other cases, see Injunction, Cent. Dlg. §§ 174, 175. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lawful.l 

8. Injunction <S=>101(2) — Stbike — Interférence with Public Utilities. 

Striking emiiloyés of a téléphone eompany, v^hich is a public utility 
whose flrst duty is to serve the public, cannot lawfully Interfère, under 
the Clayton Act, with the business of the eompany, if It can flnd people 
vrilling to work for it. slnce. If It can flnd laborers, It must employ them 
and fulflU its public duties. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 175.] 

9. CONSTITUTIONAL LaW <g=582 PERSONAL RiGHTB EXTENT. 

Indlvidual rights are and must be subordinated to the public good. 
[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 149.] 

10. Injunction ©=204 — Certainty — ^Picketing bt Strikers. 

An injunction issued in a suit by the subscribers of a téléphone eom- 
pany whose employés were on a strike, to compel the eompany to perform 
its contraets, which restrained ail persons fronï doing any act which may 
interfère in any respect with the performance of those duties, is, in view 
of the fact that the interests of the publie are paramount to the interests 
of the strikers or the employers, as deflnlte as it could be made and be 
effective, and compiles with Clayton Act, § 19, providing that, in any case 
between employers and employés, an injunction should specify in rea- 
sonable détail the thlngs enjolned, conceding that that section applled to 
such a suit. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 422, 423.] 

In Equity. Separate suits by A. C. Stephens and others and by the 
Home Telei^bone Company against the Ohio State Téléphone Com- 
pany, in which Bert Hoffman was allowed to intervene on behalf of 
Local 245, International Brotherhood of Electrical Workers, and its 
members. On motion by the intervener and other members of the 
union, attacking informations charging violation of the injunction is- 
sued by the court. Motions denied. 

Marshall & Fraser, of Toledo, Ohio, for complainants. 
h. T. Williams, of Toledo, Ohio, for défendant. 
J. A. Cline, of Cleveland, Ohio, for Local 245, International Brother- 
hood of Electrical Workers. 

H. W. Fraser, Sp. Atty., of Toledo, Ohio, for the United States. 

KILLITS, District Judge. December 12, 1916, A. C. Stephens and 
others, each claiming a cause of action similar in character and occa- 
sion to that ofïered by every other, and alleging that they were suing 
in a représentative capacity in behalf of numerous other persons sim- 
ilarly situated, filed a coraplaint in this court against the Ohio State 
Téléphone Company, a corporation organized under the laws of Ohio, 
and doing business in Toledo, of which city each of the complainants 
is a résident. 

The complaint asserts that the défendant is engaged in the business 
of transmission of messages to points within and without the state of 

®=9For other cases see same topic & KEIY-NUMBER JD ail Key-Numbered Dlgests & Index»! 
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Ohio over téléphone lines and cables of its own extending into neigh- 
boring states, and through its connections with other companies, and 
that each of the complainants, and each of the numerous persons in 
whose behalf also the complainants profess to act, are patrons of said 
téléphone company, with an interest as such in the maintenance of its 
facilities for Interstate communication by virtue of their several con- 
tracts with défendant, whereby complainants, severally, are entitled to 
enjoy local and long-distance téléphone facilities to points within and 
without the state of Ohio. 

It is further alleged that the défendant is obligated, by the terms of 
its charter and franchise for the use of the streets of Toledo, to fur- 
nish adéquate facilities for téléphonie communication to points in the 
city and within and without the state of Ohio to ail persons willing ta 
pay the fixed charges prescribed for such services by the company; 
that it bas over 20,000 téléphones connected in the city of Toledo with 
central exchanges by the usual and necessary wires and other construc- 
tions, and maintains a so-called "long-distance" exchange physically 
connected by wires and other instrumentalities to similar long-distance 
exchanges and central exchanges located in many cities, villages, and 
towns in the state of Ohio and in adjoining states, and that thereby 
the défendant company serves the community as an instrumentality of 
interstate commerce; that the défendant company has suffered and 
permitted its lines, cables, and other facilities to become so greatly out 
of repair that it is impossible for complainants to obtain and to hâve 
service for which they pay, and which défendant is obligated to fur- 
nish, and that it has become impossible for the patrons of the télé- 
phone company to hâve reasonably full use of the company 's lines; 
that at 25 or more places in the city, designated in the complaint, de- 
fendant's lines and cables hâve become eut and are permitted to re- 
main out of repair, to the end that over 2,500 patrons of the défend- 
ant company hâve been entirely deprived of téléphone service, includ- 
ing many of the prominent manufacturing and business establishments 
of the city, in-some of which the complainants are severally interested; 
that the working force of the défendant company, of operators, line- 
men, and repairmen, has been permitted by the company to become 
so depleted that it is unable to and f ails to keep its lines and facilities 
in reasonable repair, and that the situation présents a matter of grave 
concern to the prosperity and well-being of the city of Toledo and its 
inhabitants, including the several complainants, in that the legitimate 
business and commerce of the city to points within and without the 
state of Ohio are seriously and very largely interfered with, to the 
very great damage of community interests; that the complainants bave 
no adéquate remedy at law, and that the défendant indicates neither 
ability nor disposition to comply with the requirements of the several 
contracts alluded to, and with the obligation to maintain adéquate fa- 
cilities for intra and inter state communication. 

It is asked, theref ore, that the company be cited to answer the bill ; 
that a preliminary order be issued to the défendant, requiring the de- 
fendant to immediately repair and put its plants, lines, wires, and f acil- 
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îtîes in reasonable order and condition for opération, and te observe 
its duties and obligations as an interstate carrier and as a public utility 
under the several acts of Congress and its contracts; and that it be 
determined and decreed that the rights and interests of the public and 
of the complainants, representing the public, are paramount in ail re- 
spects to the private interests of the défendant, its officers, and em- 
ployés, and ail other persons whomsoever. 

A few days after the filing of this complaint, a Michigan corpora- 
tion, known as the Home Téléphone Company of Grass Lake, filed a 
complaint against the Ohio State Téléphone Company, alleging sub- 
stantially the same condition of affairs as in the former complaint, with 
additional circumstances, setting forth the Michigan corporation's par- 
tlcular interest in the maintenance of the facilities and obligations of 
the local company, because the latter is the médium by which the for- 
mer Company maintains its interstate long-distance communication with 
points in the state of Ohio, and that its business in Ohio was inter- 
rupted by the failure of défendant to maintain its lines in proper 
repair. 

Before any action was taken by the court thèse cases were Consoli- 
dated, and thereupon the court, after notice, found that "within the 
past three weeks the cables of défendant company hâve been eut, dam- 
aged, or destroyed" at the several points set forth in the complaint, 
and that this situation was the resuit of déprédations by divers per- 
sons unknown to the téléphone company; that thereby followed large, 
but unascertainable, losses of money and business to the complainants 
and others and the community, and an interruption of the free flow 
of interstate commerce; that the défendant company should immedi- 
ately proceed to the repairing of the several cables located at or about 
the places mentioned in the order, and should thereafter maintain and 
keep ail other cables, lines, wires, and appliances in good state of re- 
pair and in condition for opération. Then followed this provision : 

"It is further ordered, adjudged, and decreed that the défendant company, 
its officers, agents, servants, and employés, those In concert or participating 
with them, and ail persons whatsoever, and particularly ail persons having 
notice of this order, be and are hereby enjoined and restrained from interfer- 
Ing in any way, or in any manner, with the cables hereinbefore enumerated, 
or with the repair of said cables, or with workmen engagea in repairing said 
cables, or with employés of défendant company when in the company's service ; 
and ail said persons and parties are enjoined and restrained from dolng any 
acts or things which may interfère In any respect with the performance of 
the duties and obligations of the défendant company as a common carrier." 

The answer of the défendant company, filed some time after the 
entering of the preliminary order, admitted many of the allégations 
of the complaint, but, putting the complainants upon proof as to many 
others of important character, which need not be discussed hère, set up 
the fact by way of excuse that it was suiïering a strike on the part 
of its operators and linemen, and that it was having great difficulty 
in maintaining its working force, because its striking employés and 
their sympathizers were conspiring and combining to prevent the de- 
fendant from continuing in the opération of its téléphone system and 
from employing operators, linemen, cablemen, and other electrical 
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workers to repair the lines upon which déprédation had taken place, 
and f rom maintaining the facilities of the company in opération ; that 
their loyal employés were subjected to intimidation, abuse, and vio- 
lence ; and that its cables and lines were being destroyed and eut, as 
charged in the complaints, by the striking employés and their syrapa- 
thizers. 

Prior to the coming in of this answer, however, one Bert Hoffman, 
representing himself as a résident of the city of Toledo, applied for 
leave to intervene by answer and intervening pétition in behalf of him- 
self and the several members of Local 245 of the International Brother- 
hood of Electrical Workers, of which he was a member, and in behalf 
of said union. After a finding that he did in fact sue in behalf of the 
said union and its members, permission was granted, and his answer 
and intervening pétition allowed to be filed. In thèse admissions were 
made of substantially the facts set forth in the complaints, except that 
Hofïman denied that either he or any of the parties far whom he at- 
tempted to speak were guilty of the déprédations of the lines and fa- 
cilities of the défendant company. An attempt was made also in 
Hoffman's pleadings to raise the merits of the labor controversy be- 
tween the striking employés and the company, an issue which the 
court has not yet considered. Hoffman's pleadings in behalf of him- 
self and his f ellows assert their intention : 

"To do and perfOrm, singly and in concert with others, by peaceful and law- 
fui means, ail acts which he is able to perforui by peaceful and lawful means, 
to compel said company to re-employ its striking employés, and to establish 
fair wages and décent working conditions ; that until said company shall com- 
ply with said demands of its employés this petitioner will, in every peaceable 
and lawful manner possible, interfère with the business of said téléphone 
company." 

The order permitting Hoffman to file his intervening pétition and 
his answer in behalf of himself and his fellow members of the union, 
and of the union, contains a stipulation of his counsel, with the coun- 
sel of ail the other parties to the cause: 

"That the order heretofore entered in this suit upon December 14, 1916 (tbe 
temporary order above referred to), shall be and remain In full force and ef- 
fect as a preliminaiy injunctïon until the further order of this court, and 
that said order be observed and respected In ail things until the further order 
of this court." 

After the temporary restraining order had become a temporary man- 
datory injunction in the language above quoted, to which ail the par- 
ties consented, including the union men, as above stated, testimony was 
had before the court in several instances, pursuant to the last provi- 
sion of section 22 of the act of October 15, 1914, commonly known as 
the "Clayton Act," which testimony tended to suggest violations of 
the provisions thereof by various parties, including Hoft'man, the rep- 
résentative défendant himself. Attachments were issued, based upon 
this testimony, and subsequently informations were filed by direction 
of the court. The parties arrested thereon were admitted to bail in 
amounts of from $100 to $400, and the court has now before it the re- 
turn of the several respondents to the respective informations. As the 
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retums raise practically the same questions in each instance, for the 
purpose of this opinion we will consider only that of Gustav M. Bug- 
niazet, one of the vice présidents of the International Order of Electri- 
cal Workers, who had been in charge of the alleged strike among the 
employés of the défendant téléphone company. The points raised by 
this return, which we deem worthy of spécial considération at this 
time are : 

First, the jurisdiction of the court to entertain an action attempted 
to be brought by patrons holding contract relations with the Ohio State 
Téléphone Company under circumstances such as obtain hère is ques- 
tioned. 

Second, that the terms of the injunction are too broad and indefi- 
nite to be valid under the provisions of sections 19 and 20 of the so- 
called "Clayton Act," virhich, it is insisted, exclusively control the court 
in this case. 

Respecting the first contention, it is urged that jurisdiction is lack- 
ing because the suits are collusive, and because there is a lack of juris- 
diction, on the theory that légal remédies are présent, and because the 
court is asked to undertake administrative and législative functions. 

Respecting the second position taken by respondent, it is urged that 
the order attempted to restrain employés of the téléphone company 
and persons seeking employment therevi^ith from attending in places 
where they may lawfully be for the purpose of peacefully obtaining 
and communicating information, peacefully persuading persons to ab- 
stain and cease working for the téléphone company, and from doing 
acts which might lawfully be done in the absence of such dispute con- 
cerning terms and conditions of employment, contrary to the provi- 
sions of section 20 of the Clayton Act, and that the order did not de- 
scribe in such reasonable détail the act or the acts of the parties to be 
restrained, as provided by section 19 of the so-called "Clayton Act." 

[1] In argument it is urged with considérable insistence that the 
court has before it a case squarely within the provisions of sections 19 
and 20, and particularly the latter, of the act of October 15, 1914. 
There is no évidence of collusion betvveen the parties in this case ; that 
the original parties may be friendly antagonists is not, however, im- 
probable. Counsel's surmise may be correct, but something more than 
this is necessary to make their "collusion" reprehensible. The court 
will not concern itself with the fact, if it exists, that the parties to the 
cause hâve agreed to submit their alleged controversy to this court ; 
if there is nothing in substance to support the theory of collusion, oth- 
er than that, the fact is of no conséquence. Provided a real controver- 
sy betvveen the parties exists, and the same éléments of jurisdiction 
obtain as if the action were forced upon the défendant by the plaintiff, 
the court will not inquire into the reason why the parties to the cause 
entered into an agreement, if they did, to bring their action in this 
court in any form. Ashley v. Board of Sup'rs of Presque Isle County, 
83 Fed. 534, 27 C. C. A. 585 ; Lehigh Mining & Mfg. Co. v. Kelly, 
160 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 444; In re Metropoli- 
tan Railway Receivership, 208 U. S. 90, 110, 111, 28 Sup. Ct. 219, 
52 L. Ed. 403. It is when the collusive agreement extends to an 
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adjustraent of the situation, so as to apparently clothe the court with 
jurisdiction which it otherwise would not hâve, that it becomes ob- 
noxious, so that the real inquiry hère is the inquiry as to jurisdiction 
upon the facts alleged, and if it is found that the court is asked to con- 
sider a cause of action which exists as one within its jurisdiction, no 
rnatter what the parties thereto détermine to do with it, we are not in- 
terested to ask why they presented it to this court. Section Z7 of the 
Judicial Code is addressed to that forra of collusion which is entered 
into "for the purpose of creating a case cognizable" under the Code. 
The statute is not new ; it was the law under considération in the cases 
cited, and it is not understood to refer to an agreement to submit a 
real controversy over facts not of the making of the alleged colluding 
parties, but to the collusive establishment, for the purposes of a suit, 
of facts in controversy which otherwise would hâve had no existence. 
[2] Counsel first insist that the complaints présent no cause of équi- 
table cognizance, because the complainants hâve a complète and adé- 
quate remedy at law ; wheref ore, under f avor of section 267 of the Ju- 
dicial Code, this suit is not sustainable. It is suggested that each of the 
complainants might find relief through appeal to the Interstate Com- 
merce Comrnission, or through appeal to the Ohio State Utilities Board, 
or in an action for damages, or by an action in mandamus. Assuming, 
for the sake of arguing counsel s position, that any individual com- 
plainant might hâve a remedy at law through one of the methods sug- 
gested, still that mère fact does not suffice to make the situation hère 
unrecognizable in equity. It is a complète and adéquate remedy at 
law, only, which will oust équitable jurisdiction. The Suprême Court, 
in Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 
77, 43 L. Ed. 341, announced the rule as follows: 

"Tliis court bas repeatedly declared In afflrmance of the generally acceptée 
proposition that the remedy at law, In order to exclude a concurrent remedy 
ia equity, must be as complète, as practical, and as efficient to the ends of jus- 
tice and its prompt administration, as the remedy in equity. * * • Where 
irréparable injury is threatened, or the damage be of such a nature that it 
eannot be adequately compensa ted by an action at law, or is such as, from its 
contlnuance, to occasion a constantly recurring grlevance, the party Is not 
ousted of bis remedy by Injunctlon." 

The condition which complainants picture is one which affects not 
only each one of them individually, but which affects the entire public. 
It is obvious, assuming that the complaints state the truth, that an ex- 
tension of the damage done to the properties of the défendant Com- 
pany in any material degree beyond what is stated in the complaints 
would approximate a public calamity, if that state of afïairs does not 
already exist. While each individual complainant was carrying his 
complaint through the slow processes of any légal remedy, whichever 
one of those enumerated by counsel for respondent should be chosen, 
an intolérable public situation would remain and doubtless be enhanced 
in its calamitous features. 

[3] Assuming that any one of the complainants might be compen- 
sated for his damages in an action at law, while he was having those 
damages ascertained, following légal procédure, they would be continu- 
ing and increasing, not only as to him up to the day of trial, but as to 
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every contract holder of the company, for his contract would entitle 
him to service with every other contract holder. While the alternative 
rule in mandamus vvas running, if one should be granted, which would 
be, of course, only against the défendant company, there would be no 
restraint upon the continuing action of irresponsible people who were 
placing the company àt the mercy of an order in mandamus. No reme- 
dy at law would be possible, either, against probable, but then un- 
known, wrongdoers. Some of the remédies suggested involve of neces- 
sity a multiplicity of suits, which, when brought, would be effective 
only touching the particular actions, and would not reach recurring con- 
ditions, involving new causes of action. Even if there were remédies 
at law available to complainants, individually or collectively, or to the 
public, it is very plain that none was adéquate to meet this situation, 
for no remedy had in it that celerity and comprehensiveness of opéra- 
tion which mark an injunction order, and which such a situation as 
this required in order that there may be any adequacy at ail in the 
remedy. While the public, represented by complainants, was awaiting 
the necessarily slow processes of law, where would the public service 
hâve been? The futility of a resort to any suggested légal remedy to 
meet the situation alleged in the complaints is toc plain to need any 
further argument. 

[4] In 1910 (Act June 18, 1910, § 7) tlie Interstate Commerce Act of 
1887, and subsequently amended, was further amended to the effect 
that: 

"The provisions of this act shall apply to * • * telegrapli, téléphone and 
cable coinpanles (whether wire or wlreless) engaged in sendlng messages froni 
one state, territory, or district of the United States to any other state, terri- 
tory, or district of the United States, or to any forelgn country, who shall bt 
considered and Beld to be common carriers within the meaning and purpose of 
this act." 

It seems to be clear that the purpose of Congress in this enactment 
was to classify such corporations as the défendant hère, for ail pur- 
poses so far as the administration of the laws of the United States is 
concerned, with railroads and other transportation common carriers, 
for the laws pertaining to Interstate commerce, while generally provid- 
ing for matters of administration of the duties of instrumentalities of 
Interstate commerce towards the public, yet comprehensively bring 
them within the jurisdiction of the fédéral courts for ail purposes relat- 
ing especially to their duties as Interstate agencies. We cite this act, 
therefore, to the point that ail décisions touching the jurisdiction of 
the fédéral courts under the laws relating to interstate commerce are 
applicable to situations arising with référence to téléphone and tele- 
graph companies, and that we may assimilate controversies respecting 
interstate traffic by téléphone and telegraph with those which deal with 
transportation of goods and persons. 

[5] It probably would not be disputed, at least it is not subject to 
dispute, that the acts of Congress regulating interstate traffic are in- 
tended to, and do, so far as it is possible for mère enactments to ac- 
complish anything, secure to the public the effective performance of 
the duties imposed upon public utilities by virtue of their contracts and 



768 240 FEDERAL REPORTER 

those public engagements which resuit from their franchises. It was 
long ago held by the déclaration of the Suprême Court that telegraph 
lines, when extending from state to state, were instruments of com- 
merce under the protection of section 8 of article 1 of the Constitu- 
tion — the commerce provision — and that messages transmitted over 
such lines from one state to another constitute Interstate commerce. 
Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1, 
24 L. Ed. 708; Telegraph Co. v. Texas, 105 U. S. 460, 26 L. Ed. 1067; 
Western Union Telegraph Co. v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 
1126, 30 L. Ed. 1187. It lias also become the settled law by adjudica- 
tion, as well as in many states by statutory enactment, that for ail pur- 
poses respecting the rights of the public a téléphone company must be 
treated in the same manner as a telegraph company. The fédéral act 
of 1910, cited above, is effective also to that end. 

The several sections of the Interstate Commerce Act, as enacted in 
1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 379), and amended in 1889 
(Act Mardi 2, 1889, c. 382, 25 Stat. 855) and 1910 (Act June 18, 1910, 
c. 309, 36 Stat. 544), require téléphone companies to afford ail rea- 
sonable facilities for the transaction of business for which they are 
chartered and which they engage to carry on through their contracts, 
and subject them, as in case of other instrumentalities of Interstate 
traffic, to heavy penalties for failure to comply with thèse obligations. 
As we read the statutes, the same law and procédure are applicable 
to them which safeguard public and private interests in the opération 
of any other business engaging in interstate commerce, and we find the 
jurisdiction of the fédéral courts over analogous controversies'upheld 
by a long Une of décisions touching so great a variety of phases of der- 
eliction that we may saf ely say we hâve hère one belonging to the same 
category. We cite: Chicago, B. & Q. Ry. Co. v. Burlington, C. R. 
& N. Ry. Co. et al. (C. C.) 34 Fed. 481 ; Toledo, A. A. & N. M. Ry. Co. 
V. Pennsylvania Co. et al. (C. C.) 54 Fed. '730, 19 L. R. A. 387 ; Toledo, 
A. A. & N. M. Ry. Co. v. Pennsvlvania Co. et al. (C. C.) 54 Fed. 746, 
19 L. R. A. 395; Wabash R. Co. v. Hannahan et al. (C. C.) 121 Fed. 
563; Sunderland Bros, et al. v. Chicago, R. I. & P. Ry. Co. et al. 
(C. C.) 158 Fed. 877; Northern Pac. Ry. Co. et al. v. Pacific Coast 
Lumber Mfrs.' Ass'n et al., 165 Fed. 1, 91 C. C. A. 39; Cleveland, C, 
C. & St. L. Ry. Co. V. Hirsch, 204 Fed. 849, 123 C. C. A. 145 ; Alaska 
S. S. Co. V. International Longshoremen's Ass'n of Puget Sound et al. 
(D. C.) 236 Fed. 964; In re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 
41 L. Ed. 1110; Western Union Telegraph Co. v. James, 162 U. S. 
650, 16 Sup. Ct. 934, 40 L. Ed. 1105; Southern Railway Co. v. Tift, 
206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124, 11 Ann. Cas. 846; 
Maçon Grocery Co. v. Atlantic Coast Line Railroad Co., 215 U. S. 
501, 30 Sup. Ct. 184, 54 L. Ed. 300; Louisville & Nashville Railroad 
Co. V. F. W.Cook Brewing Co., 223 U. S. 70, 32 Sup. Ct. 189, 56 L. 
Ed. 355 ; United States v. Pennsylvania Railroad Co., decided Decem- 
ber 11, 1916, 37 Sup. Ct. 95. 

Extended comment upon thèse cases is unnecessary. Wemay note, 
however, that in the Tift Case, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. 
Ed. 1124, U Ann. Cas. 846, the court held that, alûiough an action 
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at law for damages to recover unreasonable rates existed, the fédéral 
court could entertain a bill in equity to restrain the enforcement of 
an unreasonable schedule of rates ; and in the case last cited (United 
States V. Pennsylvania Company) it was held that the Interstate Com- 
merce Act does not give the Interstate Commerce Commission power 
to direct a railroad company to provide reasonable facilities for serv- 
ice, that is, that the act does not give the Commission the power to 
enforce the provision that "it shall be the duty of every carrier 
* * * to provide and furnish such transportation upon reasonable 
requests therefor," but that such power is lodged only in the courts. 
See Pa. R. Co. v. U. S. (D. C.) 227 Fed. 911. So, also, in the Béer 
Case, 223 U. S. 70, 32 Sup. Ct. 189, 56 L. Ed. 355, it was held that 
the refusai of a common carrier to accept a certain class of freight did 
not give rise to an administrative controversy within the jurisdiction 
of the Interstate Commerce Commission, but created a question to be 
determined only by a court. The criterion is the présence of a contro- 
versy arising under the laws of the United States. We feel that we 
are entirely justified upon this current of authority in holding that we 
hâve such a controversy hère. 

[6] As the court is not asked to perform an administrative act, so 
we are unable to see with counsel that it is asked "to legislate and fix 
the quality of service required to be given by the défendant company, 
not only that the présent service is inadéquate, but as fixing the stand- 
ard of service which will be required of the company." We see no 
application to the instant situation of any of counsel's authorities on 
this subject. It seems to us that this is plain from a considération of 
the order issued, which follows the prayer of the complaint, and which 
reads in its material parts as follows : 

"The court flnds that within the past three weeks the cables of défendant 
company hâve been eut, damaged, or destroyed at the points herelnafter set 
forth, and that by reason thereof téléphones of défendant company, whieh are 
Instrumentalitles used and useful in Interstate commerce, hâve been rendered 
Inoperatlve and tJiat complalnants, belng directly Interested in certain of said 
cables aud téléphones, and appearing herein on behalf of ail persons interested, 
are entltled to hâve said cables immediately repaired and to hâve service there- 
on Immediately re-established. * * • It is therefore ordered, adjudged, and 
decreed that the défendant company shall immediately repair ail its cables 
located at or near the following i)laces : [Hère follows a description of points 
where repairs are imperatively iieeded as alleged in the complaint.] • » » 
It Is further ordered, adjudged, and decreed that the défendant company shall 
Immediately repair ail other cables, Unes, wires, appliances, and facilities of 
the défendant, and that it shall keep and naaintain ail said property in a good 
State of repair and in condition for opération." 

Other parts of the order are either injunctional or findings of facts. 
The order itself is sufficient answer to ail of counsel's argument. 
Such an order would be clearly within the power of a court in manda- 
mus proceedings, and if it could be issued at law, in a case of this 
kind where mandamus, by reason of procédure and because of con- 
tinuing conditions, is a cumbersome and inadéquate remedy, it could 
be granted by a court of chancery. 

It is contended that, although this suit was instituted by patrons of the 
company against the company only, it is squarely within section 20 of 
240 F.— 49 
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the Clayton Act, which enacts certain limitations upon the power of féd- 
éral courts "in any case between an employer and employés, or between 
employers and employés, * * * or between persons employed and 
persons seeking employment," involving a labor controversy. This con- 
tention will occupy hère none of the court's time. It is at présent of no 
conséquence to consider whether this section 20 should be construed 
to govern cases not witliin the exact terms of its limitations. If this 
portion of the act présents the novel features claimed for it, it may well 
be argued that it is therefore class législation, which, if valid ail, mtist 
be construed narrowly; but respondent's motion to the information 
against him may be disposed of to a better purpose if we assume, with 
his counsel, that the Clayton Act applies in every section to this con- 
troversy, it being understood, of course, that the court is not deciding 
the point, but joins with counsel in the assumption, because, if section 
20 of the act does not apply, respondent's case is hopeless. 

The fact that I^ocal 245 of the International Brotherhood of Elec- 
trical Workers was permitted to intervene through the représenta- 
tions of Hoffman must not be taken as indicative that the court fînds 
the case to be under section 20. The question still remains whether the 
issue that now appears between the complainants and the union is 
under the Clayton Act. Without extended comment, we hold that an 
"irréparable injury * * * to a property right, of the party mak- 
ing the application, for which * * * there is no adéquate remedy 
at law," is involved in this case, to prevent and abate which the action 
is brought. As clearly we must hold, also, that that is described "with 
particularity in the application." Argument to the contrary seems to 
us to be mère efifusive verbality. 

[7] The second paragraph of section 20 we quote in fuU as the im- 
portant one. It has sometimes been called "Labor's Bill of Rights." 
We may as well call it an "Employer's Bill of Rights," and also, when 
there is a labor controversy involving a public utility as hère, the "Pub- 
lic's Bill of Rights." The "rights" guaranteed by it to the employés, "in 
any case between employer and employés," are to be set up against 
and limited by the certain "rights" of the employer tlierein written. 
He has just as much right, under this section, that his employés shall 
not exceed the limits of their rights under it as they hâve to enjoy 
them. The rights of the employer begin where those of the employés 
stop. The granting of a "right" by statute always involves an obli- 
gation upon the f avored one not to exceed its limitations. The act 
says: 

"And no such restraining order or Injunctlon sball prohibit any person or 
persans, whether singly or in concert, from termlnatlng any relation of em- 
ployment, or from ceasing to perform any work. or labor, or from recom- 
mending, advislng, or persuadlng others by peaceful means so to do ; or 
from attending at any place where any such person or persons may law- 
ftiUv be, for the purpose of peaoefully obtalning or communleating informa- 
tion, or from peacefulVy persuadlng any person to work or to abstaln 
from working; or from ceasing to patronize or to employ any party 
to such dispute, or from recommending, advising, or persuadlng others by 
peaceful and lawful means so to do ; or from paying or glving to, or wltlihold- 
ing from, any person engaged in such dispute, any strike beneflts or other 
moueys or things of value; or from peaceably assembling in a lawful man- 
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ner, and for laicful purposes; or from doing any a et or thing which might 
lawfully be done In the absence of such dispute by any party tliereto ; nor 
shall any of the acts spedfled in this paragraph be considered or held to be 
violations of any law of tbe United States." 

It is well to note, and not to lose sight of, the fact that the words 
"lawfully," "peacefully," "lawful," "peaceful," dominate the thought 
of the second paragraph of the section in question; they control its 
meaning, as they control both the court and the parties to a labor con- 
troversy. The statute but enacts the position which courts hâve uni- 
versally taken; there is nothing new in it, for we hold that no case 
exists where a court has attempted jurisdiction to control lawful and 
peaceable action by injunction, although it may seem that sometimes 
judgment may hâve been fanlty as to what particular action was "un- 
lawful" or provocative of a disturbed peace. The challenge to the 
court is to define "peaceful picketing" within the limits of this section. 
This does not seem to be an occasion for an attempt at an académie 
formula, which, in any détail, would meet ail exigencies possible in 
labor controversies, if one could be drawn up. 

Each case présents its own peculiar questions. An act may be law- 
ful and peaceful, or just the opposite, according to its setting. It 
is easier, and far more practicable, therefore, to deal in prohibitions 
than in affirmations. Broad generalizations, however, are easily fram- 
ed, because, if we just keep in mind the prevalence in the statute of 
the qualifying idea of "peaceful" and "lawful" action, we cannot be 
misled. The best we hâve seen is one lately appearing in a newspaper 
devoted to labor interests. It is: 

"W/iat constitutes peaceful picketing may he ansioered by any fair-minded 
man, if this question is asked, 'Would this he lawful if no ttrllce existedT " 

We accept this as a very good test, and apply it to the concrète ques- 
tions of fact arising in this case, as propounded in the several informa- 
tions, with conclusions certain to come to every "fair-minded man." 
Suppose no strike were in progress — 

Would it be lawful for one or more men to use offensive, abusive, 
insulting, or threatening language to another or others — for one to call 
another a "rat," a "scab," a "thief," an "outcast," or by any other 
name commonly accepted as offensive, or degrading, or calculated to 
provoke the other to break the peace in resentment? 

Would it be lawful for one man, or more, to take station adjacent 
to the place of rest, lodging, or work of another, or others, and there, 
by gesture, language, or otherwise, convey to the other insuit or 
threat ? 

Would it be lawful for one or more men to force his or their talk 
upon the unwilling ear of another — to compel him to listen against his 
wiU? 

Would it be lawful for one man or more to persistently follow 
another to and from his work, to his home or lodging, and about the 
city, forcing upon him unwillingly their présence, without occasion oth- 
er than to unmistakably suggest to him their hostility unless he meets 
their views? 
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Wonld it be lawful for one to photograph another against hîs will, 
especially under circumstances which indicate unfriendliness to be the 
spirit, and a hostile use of the photograph to be the object? 

Would it be lawful to slink upon an unsuspecting man, inoffensively 
gazing into a shop window, and deal him a blow — to step from the 
hiding of an alley to trip a lady, and then to strike her escort as he 
stoops to her assistance? 

Thèse questions are formulated upon the testimony produced in 
open court, because of which attachments were issued under the law, 
resulting in the fihng of informations against which counsel for re- 
spondents has presented the motions we are considering. This court 
has heard other testimony upon which as yet no writs hâve issued. 
Upon the facts therein alleged, and upon alleged occurrences which 
hâve been the subject of comment in the pubUc press since the middle 
of November as part of local contemporaneous history, we may ask 
certain other questions, and thus touch upon ail the phases of disorder 
which hâve marked the city of Toledo in the time mentioned, and which 
there is apparent justification in assuming were incidents of the strike. 
If no strike were in progress — 

Would it be lawful to intercept a young girl on her way to work, 
and beat and scratch her and tear her clothing; to destroy the télé- 
phone connections with public hospitals, so as to leave them without 
means of communication; to destroy tire department lines, hazarding 
the safety of property; to so menace, threaten, and frighten the em- 
ployés of another as to make it necessary to convey them to and from 
their work in armored or protected cars ; to so act as to gather large 
crowds of bystanders and curiosity seekers about places of business, 
to the interruption thereof ; for a crowd of a dozen or more men to 
surround a vehicle, foUow it through the business streets of a city, 
shouting offensive names, stopping or interf ering with trafïîc ; to eut 
automobile tires ; to strew tacks in streets for the purpose of destroy- 
ing tires; to throw bricks and stones at automobiles; to assault and 
beat a boy engaged in deHvering water to a place of business; to as- 
sault persons entering one of the prominent hôtels of the city, or to 
f ollow such persons from their place of employment to said hôtel, call- 
ing them offensive names and causing crowds to gather? 

Of course, the court is not assuming that thèse things are established 
facts, or that the commission of any of them should be charged to any 
parties now before the court, although the public prints, without any 
déniai, ascribed some of thèse transactions to the activity of strikers 
on picket duty, who are parties to this cause. We are calling attention 
to them only because they are incidents not uncommon in labor con- 
troversies, and as such occurrences were not noticeable incidents of 
the city's history prior to November, 1916, except in cases of other 
strikes, and as it is not understood that the défendant company was 
having such expériences before that date, it is not unnatural to assume 
that they were induced, those that really occurred, in some manner by 
the labor controversy which caused this suit. Because such occur- 
rences are liable to be the resuit of passions inflamed by such con- 
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troversies, there is an insistent and undeniable demand that ail per- 
sons having part in a strike, who are trying to exercise their rights un- 
der the law to maintain a strike, should be persistent in their efforts 
to keep the controversy_ within lawful bounds and to guard that thèse 
inexcusable results do not f ollow ; otherwise, in the estimate of the 
public generally, they will be held to some considérable measure of re- 
sponsibility. 

"Any fair-minded man" will answer each of thèse questions above 
stated in the négative. It must be borne in mind that not every act is 
lawful against which no positive provision of law exists. Many acts 
are unlawful for which no affirmative penalty is enacted, or against 
which no redress at law is possible ; and some, while within the pro- 
hibitions of positive law may not offer a practicable occasion for re- 
dress at law, yet a court of equity may be asked to protect the in- 
tended sufferer from the annoyance and damage they may create, and 
such a court may enforce its prohibitions. No législation yet exists 
to the contrary, if législation depriving courts of such power is possi- 
ble. Some acts, lawful when but once performed, may become unlaw- 
ful when repeated for the purpose of annoyance or damage, and may 
be restrained when that purpose becomes plain. 

The right of free speech does not give any one the privilège to force 
his views upon others, to compel others to listen. The right of the oth- 
ers to listen or to décline to listen is as sacred as that of free speech. 
It is clear that, if one does not désire speech of another, he may as 
surély hâve his privacy therefrom as the privacy of his home. It is 
undeniable that the so-called right of peaceful persuasion may be law- 
fully exercised only upon those who are willing to listen to the per- 
suasive arguments. 

Again, every man has the right to the pursuit of his lawful business 
or employment undisturbed, and any act performed with intent to dis- 
turb the full and unrestrained exercise of his faculties and wishes in 
such employment is plainly unlawful. 

Again, he has the right of privacy and freedom from molestation of 
private persons, hostile or otherwise, at his home, at his lodging, at 
his place of work; he has the right to walk the streets without annoy- 
ance from the unwelcome attentions of others, so long as he is con- 
ducting himself in a lawful manner. 

Again, the right of one to the privacy of his own features, to the 
end that he may not be photographed without his consent, is manifest. 
It has been sustained by the courts in actions for damages. 

Again, the right of one man to work is as much entitled to respect 
as the right of another to cease work or to strike. 

Again, the right of an employer to engage whomsoever he chooses 
is as strong as the right of an employé to refuse to work. 

Again, the right of an employer to hâve access to and from his place 
of business, and his right to hâve the streets and public highways in 
front of his place of business kept cleà'r of crowds, bystanders, and 
curiosity seekers, is as strong as the right to picket, and no picketing 
which is conducted in a manner to attract and retain the présence of 
crowds can be said to be peaceful or within the law. 
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It is a safe and proper géneralization that any action having in it 
the élément of intimidation or coercion, or abuse, physical or verbal, 
or of invasion of rights of privacy, when not performed under sanc- 
tions of law by those lawfuUy empowered to enforce the law, is unlaw- 
ful ; every act, of speech, of gesture, or of cônduct, which "any f air- 
minded man" may reasonably judge to be intended to convey insuit, 
threat, or annoyancc to another, or to work assault or abuse upon 
him, is unlawful. Not a syllable of the Clayton Act, or of any other 
law, whether of législation of Congress or of the common law, sanc- 
tions any of the incidents we hâve referred to. They are to be con- 
demned as legally inexcusable — such must be the verdict of "any fair- 
minded man" — nothing can be said in justification. 

Thèse propositions are so elemental that, but for the confusion 
which exists in many minds that a labor controversy aflfects the com- 
monest rules of life, it would seem a waste of time to state them. The 
existence of a strike does not make that lawful which would otherwise 
be unlawful. Thèse personal rights to which we hâve alluded are, in 
each instance, precisely those which the striker himself would insist 
upon were conditions reversed. They are also so plain, and the an- 
swers to the questions involving them so certain, that one called upon 
to enforce the law, if he has but ordinary intelligence, will plainly fail 
to do his duty when in his présence a fellow citizen sufïers an invasion 
of his rights of this character. 

The things we hâve mentioned are so clearly unlawful that the f all- 
ure or refusai of public officiais to prevent their occurrence or to pun- 
ish their commission présents a plain and reprehensible évasion of of- 
ficiai duty. Any ofïicer of the law, a policeman, for example, ought 
to know that such acts are in violation of law, and of individual rights, 
subjecting their perpetrators to restraint and to punishment; he must 
know that a sworn duty devolves upon him to arrest the guilty party, 
and that such an arrest would be, in no respect, an invasion of any 
right arising from a strike or the right of peaceful picketing. Having 
a mind capable of understanding the question, "Would this be lawful 
if no strike existed?" he could hâve no difficulty in seeing his duty to 
prevent such occurrences. If the court may accept as reasonably ac- 
curate the testimony it has heard, and if we may accept as fairly reli- 
able the history of Toledo as it was detailed in the newspapers in the 
months of November and December, wherever the responsibility there- 
for may be placed, no "fair-minded man," in our judgment, can say 
that the plain rights of individuals and the right of the public to order 
were in ail possible cases observed and preserved to the degree which 
law and officiai obligation demanded. 

The labor organization, party to this case through the représentation 
of Hoffman, came hère voluntarily and was admitted upon its applica- 
tion and the statement of its counsel, in the présence of the officers of 
the organization, that the injunction then in force would be observed 
and respected until it should be modified or vacated by this court. In- 
deed, we hâve, as we hâve observed, exactly the injunction which the 
labor défendants in this court agreed should be issued. Yet it pleads 
that it intends to "interfère" by ail "lawful means" with the business 
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of the défendant Company. It should know, and act upon the knowl- 
edge, that the only "interférence" which the law permits is that inci- 
dental to a strict observance of the terms of section 20 of the Clayton 
Act. If it goes beyond the privilèges of action therein provided, it 
cornes within the court's restraining and punitive processes. Its only 
safe course, in pursuing its "interférence" methods, is to place intelli- 
gently and carefully, in word and conduct, the same emphasis which 
Congress employed on the expressions "lawful" and "lawfuUy," "peace- 
ful" and "peacefully," as used in the act. 

[8] T.he Ohio State Téléphone Company is a public utility. Its 
first duty is to serve the public. Its work meets a vital public necessity. 
The right of its striking employés to "interfère by lawful means" with 
its business does not mean a right to cripple performance by it of its 
duties to the public, if it can find people willing to work for it. If la- 
bor can be had, the company must employ, and the strikers must permit 
it to employ and use, labor to perform its public duties, and any one 
willing to work for it must be allovved by everybody entire freedom to 
do so. The public, having a great need for services of the character of- 
fered by this public utility, has an enforceable right to demand thèse 
conditions of both the company and of those associated in controversy 
with it. This court is empowered to say to the company that it must 
meet its public obligations. Coupled with that power of the court is 
the power and duty of laying its prohibitive and punishing hand upon 
any one whose willfully unlawful conduct tends to render abortive the 
exercise of that power. We can no more say to the company that it 
must yield to the demands of its striking employés than we can say to 
them that they must meet the company's exactions. The controversy 
must be carried on, on both sides, without substantial détriment to the 
company's public service. 

"Peaceful picketing" is exercisable only within thèse limitations; 
no "interférence" with the company's business is lawful which exceeds 
them. Whatever may be the effect of this provision of the Clayton Act 
now under considération upon controversies engaging corporations not 
public utilities and their employés, we cannot believe that Congress en- 
acted against the public welfare to sanction more than we hâve above 
indicated. 

[9] Two maxims, which hâve much the same meaning, are univer- 
sally treated as controiling ail législation and as limiting ail personal 
rights. They are "Salus populi est suprema lex," and "Salus reipubli- 
cœ suprema lex." Liberally translated, they mean that the public wel- 
fare is the first and suprême considération. They are the law of ali 
courts and ail countries. Individual rights universally are, and plainly 
must be, subordinated to the public good, and of this principle we kave 
many applications, of which the superior quality of the public's inter- 
est in the service of a public utility vitally conserving the public v.'cl- 
fare is one. Congress must be considered to hâve legislated in the light 
of this principle, which must be resorted to as one essential criterion of 
interprétation of the acts of ail législatures. 

[10] Holding, as we must, that the public interest in the company's 
public service is the first considération, that it is paramount to that in- 
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terest în the company's affairs held by the very small fraction of the 
public which would work for the company, and to that enjoyed by that 
other very small fraction whose members hope for a return from their 
investments, we are unable to agrée with respondent's counsel that the 
order is déficient, because it does not conform to the provision of sec- 
tion 19 of the Clayton Act that an injunction order should specify in 
"reasonable détail" the things enjoyed. That portion most vigorously 
attacked as too broad and indefinite is the provision restraining the 
doing of — 

"any acts or things whlch may Interfère in any respect with the performance 
of the duties and obligations of the défendant company as a common carrier." 

This provision is as definite as it is possible to make it. It is this 
paramount interest in the public which may not sufïer interférence as 
the resuit of the controversy, and it is impossible to set out every act or 
line of conduct which might work interférence. Labor controversies 
are not unexpected or unusual ; courts recognize that they are possible ; 
courts also notice tliat the existence of one produces some embarrass- 
ment to the ernployer affected in the management of his business. 
Whether that embarrassment arises to a state of "interférence," as that 
term means in cases of this sort, dépends upon how the controversy is 
conducted on either or both sides. A total cessation of the employer's 
business, even of that of a public utility, might not indicate an illégal 
interférence under some circumstances. A strike lawfully conducted is 
not an illégal interférence, although it might eflfect even a total paraly- 
sts of a public utility's activities, resulting in great public suffering an4 
loss. The right to abandon employment, by individuals singly or in 
association, is unquestioned, and the law maintains the right of such 
late employés, commonly known as strikers, to "peacefully" persuade 
others to abandon the same employment, or to refrain from engaging 
in. employment, and to that end "peaceful picketing" is permitted for 
purposes of observation and information and "peaceful persuasion." 
But no single act, to which we hâve alluded above, can be possibly 
considered to be a necessary, and hence an excusable, accompaniment 
of peaceful picketing. Such acts tend inevitably to that "interférence" 
which the law condemns. 

In a récent décision, Tri-City Central Trades Council v. American 

Steel Foundries, 238 Fed. 738, C. C. A. (October Session, 

1916, 7th Circuit Court of Appeals), which the public prints treated 
as one favorable to organized labor, this language occurs: 

"Plaintlffi's contention that a court may restrain lawful acts of strlklng em- 
ployés when committing and carrylng out the purpose of an unlawful con- 
spiracy to destroy the employer's business is supported by many authoritles 
(citlng [Sallors TJnlon of Pac. v. Hammond Lumber Co.] 156 Fed. 450 [85 C. 
C. A. 16] ; [In re Debs] 158 TJ. S. 564 [15 Sup. Ct. 900, 39 L. Ed. 1092] ; [Barnes 
& Co. y. Chicago Typographlcal Union No. 16]- 232 111. 424 [83 N. E, 940, 14 L. 
R. A. (N. S.) 1018, 13 Ann. Cas. 54] ; [Karges Fur. Co. v. Amalgamated Wood- 
workers Local Union No. 131] 165 Ind. 421 [75 N. E. 877, 2 L. R. A. (N. S.) 788, 
C Ann. Cas. 829]). * • • If the purposes of the undertaking complalned of 
were purely and slmply, or even primarily, interférence with the plaintift In 
the conduct of hls business as alleged, no act, however innocent in itself, di- 
rected to that end, can be sald to hâve a lawiul purpose for its doing." 
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We cite and quote this case, not because it présents a novel doctrine, 
but simply because it is the latest on the subject. It is a légal proposi- 
tion, too firmly settled to be disregarded, that two or more persons 
may not combine to employ activities, in which singly they might law- 
fully engage, with an intent that the effect of their joint action should 
be the injury of another, and there is absolutely nothing in any provi- 
sion of the Clayton Act, and we hâve in mind particularly sections 6 
and 20, that weakens the force of this principle. The case we cite is 
decided with référence to the Clayton Act. In this view, we suggest 
that the bald statement in the pleading of the labor organization refer- 
red to that its purpose is to "interfère" by lawful means with the busi- 
ness of this public utility cornes perilously near a confession that an 
unlawful conspiracy is in progress, and the only way that such a con- 
clusion can be avoided is a line of conduct during the further continu- 
ance of this strike which will secure the public against that interfér- 
ence with the business of this public utility which is the direct resuit 
of the unlawful acts of the character of those to which we hâve al- 
luded. Accompanying the strike bave been occasions of undoubtedly 
unlawful interférence. If convictions should follow the charges now 
before the court, involving members of Local 245 when on "picket" 
duty, the attitude of the union as a law-abiding organization woukl 
be prejudiced very unfortunately, especially when it is considered that 
it formally urges to this court its purpose to "interfère" with the com- 
pany's business. If its members will confine their strike activities with- 
in the limits of the Clayton Act, then whatever embarrassment ensues 
to the company will be no illégal interférence. 

The court's views as to what is and what is not peaceful picketing in 
the instant case are sustained by an unbroken current of authority. 
The early authorities are summed up in I.abatt on Master and Serv- 
ant, vol. 7, p. 8364. Our position is consistent with Judge Tayler's 
opinion in a local case. Pope Motor Car Co. v. Keegan (C. C.) 150- 
Fed. 148. We cite but two additional cases, already referred to in this 
opinion, because they are the latest cases and deal with conditions since 
the Clayton Act was passed, namely, Tri-City Central Trades Council v. 
American Steel Foundries, supra, and Alaska S. S. Co. v. International! 
Longshoremen's Ass'n of Puget Sound et al., supra. The concluding: 
paragraph of Judge Neterer's able opinion in the last case cited we re- 
gard as specially vvorthy of the attention of the labor défendants in 
this case. We quote 236 Fed. 972 : 

"While there Is no testimony that any of thèse acts were expressly authoi- 
5zed, there is no évidence that the acts were disapproved, or members discipliu' 
ed or expelled. The testimony does show that the défendants did hâve conOroii 
of the situation, and did not exercise their influence or power to correct the ir 
regiilarities or disavow tlie acts until the issuance of the temporary re.strain- 
ing order and service upon tlie défendants, when ail overt acts ceased, which, 
considered with what défendants did do, confiruis the conclusion that the acts 
were under the authority and wltliin the control of défendants. When persons 
or parties set in motion machinery for the purpose of shaping sentiment, they 
cannot take the benefits, without also belng burdened with re.sponslbilltie.s, 
Such parties thereby assume the burden of controlling such agency, if vi-ithin 
their iwwer ; and if, perchance, some persons unauthorized, acting with de- 
fendants, commit unauthorized acts, it is incumbent upon the défendants to 
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show such fact, and, If committed by members under the control of the as- 
sociation, to disavow such acts by causing such offending members to be 
discipllned or expelled." 

A history of this controversy shows that, immediately after the is- 
suing of the court's temporary restraining order, the most flagrant pub- 
lic manifestations of unlawful conduct ceased; that thereafter those 
things were donc which could be donc surreptitiously or with a smaller 
chance of détection, although one or more of the informations foUow 
attachments after testimony involving several members of the union, 
and consequently parties to the injunction, in what appears to hâve 
been an indécent public disorder, which was permitted by a local peace 
officer, who was présent, to proceed with no attempt at repression. 
■ The informations in question are ail lodged against members of the 
union. If the charges are sustained on trial, it would appear that they 
hâve violated the beneficent provisions of the act which their counsel 
claims gives them spécial considération. It would seem, therefore, 
that more time for the honor of the défendant local union might be 
profitably spent in getting at the facts, the truth of the charges, and 
less to technical objections which hâve nothing to do with the merits. 

If the court finds the several charges sustained by the testimony, if 
the acts, willfuUy performed, bear with reasonable certainty the con- 
struction that they were performed with coercive, intimidating, insult- 
ing, or annoying intent, that thereby the lawful business of the Com- 
pany may sufifer interférence, the court's duty is plain to say that the 
acts are not privileged by any law and are violative of the order in 
this case to which Hoflfman and his fellow members consented. In 
such case, some more tangible and distinct proof is indicated to be nec- 
essary that the union honors the law its counsel invokes than mère dis- 
claimer of responsibility. In such an event the unfortunate assertion 
in the pleadings that Hoflfman and his associâtes intend to "interfère" 
by means of what they call "peaceful" and "lawful" measures would 
create a demand for action more definite than even words of condemna- 
tion by Local 245 of its guilty men. Judge Neterer, in the opinion 
quoted, points out the way. The law that is called upon to protect 
Hoffman and his fellow members should be honored by it. The local 
and défendant union "set in motion machinery for the purpose of 
shaping sentiment" ; its responsibility is clear to control such agency 
within lawful bounds. 

We make thèse observations, not to convey an impression that any 
one under charge is guilty — no one ha s been tried, and we may hâve 
no opinion yet — but moved by a profound conviction that, because of 
the undeniable lawlessness which has accompanied the téléphone strike, 
and because of the condition of the record made so far in this case, an 
imperative demand exists now, for its own good, for affirmative action 
by Local 245 to range itself definitely on the side of law and order, if 
it would hâve that efficiency for social good of which organized labor 
is capable, and which alone justifies its existence, and if it would hâve 
and retain public respect. The local should protect its members against 
unjust charges; its duty to itself and its membership is just as plain to 
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set itself stemly against disorder. There is no légal excuse for disor- 
der in a strike ; somebody is always responsible in some degree to the 
law for disorder. 
The motions to the several informations should be denied. 



In re WEBSTER LOOSE I.EAF FILING CO. 
(District Court, D. New Jersey. December 29, 1916.) 

1. Chattel Moetqaoes <©=192 — Recording — Necessity — Statute— "Immé- 

diate." 

Under Comp. St. N. J. 1910, p. 403, providing that every chattel mort- 
gage not accompanied by an immédiate delivery and followed by an actual 
and continued cliange of possession shall be void as against the creditors 
of tlie mortgagor unless it be reeorded as directed in the succeeding sec- 
tion of the act, the word "immédiate" extends throughout the provision 
and applies to recording as well as to delivery, and requires possession and 
recording as soon as may be by reasonable dispatch under the circum- 
stances of the case. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 434- 
43T. 

For other définitions, see Words and Phrases, Fîrst and Second Séries, 
Immédiate.] 

2. CHATrEL MOBTGAGES ©=»192 RECORDING DELAT ExCUSE. 

The requirement of 1 Comp. St. N. J. 1910, p. 463, that a chattel mort- 
gage be reeorded immediately, is absolute, and delay reasonably explalned 
and satisfactory to the parties Is not a compUance therewith. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 434- 

437.] 

3. CnATTEL Mortgages <®=>192 — Recording — PAYitENT of Fées. 

Where the attorney of a chattel mortgagee transmitted it by mail to the 
reglster for recording accompanied by a statement that he veould promptly 
remit on learning the amount of the fee, and the mortgage was not reeord- 
ed untll the fee was remltted four days after Its exécution, the mortgage 
was not Immediately reeorded as requlred by l Comp. St. N. J. 1910, p. 
463, In View of 4 Comp. St. 1910, p. 4642, authoriztng the register to with- 
hold recording until the fées were prepaid. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. EUg. §§ 434- 
437.] 

4. Corporations <s=3313 — Dibectoks — Adverse Interest — Attorney foe Mort- 

gagee. 

An attorney for a direetor of a corporation who was also a director, 
having received shares necessary to qualify hlm from his client without 
paylng any considération therefor, and who, at a dlrectors' meeting pre- 
sented a proposai on behalf of his client to loan money to the corporation 
on security of a chattel mortgage and thereafter voted as director to ac- 
cept the proposition, was acting throughout in the interests of his client, 
whlch were adverse to the interests of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. I>lg. § 1387.] 

5. Corporations <©=5298(5) — Dieectobs' Meetings— "Quorum." 

Where the by-laws of a corporation did not flx the number requlred for 
a quorum, a majority of the dlrectors constltute a "quorum." 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1302-1312. 

E'or other définitions, see Words and Phrases, First and Second Séries, 
Quorum.] 

ÊsjFor otUer cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Inâexej 
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6. CoRPOBATioNS i®=5298(5) — DiRECTORS— Quorum — ^Adverse Intesest. 

Where one of the dlrectors of a corporation whose présence is necessarj 
to constitute a quorum or whose vote is necessary to constltute a majorlty 
of a quorum Is dlsquallfled by adverse Personal Interest, any action of the 
directors Is Invalid, and the fairness or unfairness of the transaction will 
not be consldered. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1302-1312.] 

7. Corporations <S=545(3) — Eights or Trustée— Invalid Mobtgage — Re- 

TUBN op Considération. 

The directors of a corporation, who hold a chattel mortgage on the cor- 
porate property whlch vcas Invalid because execntcd under authority voted 
by a dlrector who represented the mortgagee as well as the corporation, 
cannot thereby acquire property over Innocent creditors represented by 
the trustée In bankruptcy of the corporation, though the corporation itself 
could not disavow the mortgage without returning the considération. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2170.] 

8. Corporations i®=2&8(1) — Chattel Mobtgaqb — Authoritt to Exécute— 

Directors' Meeting. 

Two of the three directors of « corporation cannot authorize the exécu- 
tion of a chattel mortgage by an Informai agreement between themselves 
without a directors' meeting having been called or a resolution adopted. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1292, 1293, 
1314, 1317.] 

In Bankruptcy. In the matter of the Webster Loose Leaf Filing 
Company, bankrupt. On revievir of an order of the référée sustaining 
in part the validity of a chattel mortgage executed by the bankrupt cor- 
poration to one of its directors. Order reversed, and mortgage held 
invalid. 

Raymond, Mountain, Van Blarcom & Marsh, of Newark, N. J., for 
trustée. 

Randolph Perkins, of Jersey City, N. J., for Anita L. Pearson. 

DAVIS, District Judge. This cause is before this court on review 
of an order made by the référée in bankruptcy sustaining in part the 
validity of a chattel mortgage for $10,000 executed by the Webster 
Loose Leaf Filing Company, a corporation, on March 15, 1915, to 
Anita L. Pearson, one of the directors of said company. 

I find it unnecessary to consider ail of the errors assigned and ex- 
ceptions taken to the order. 

[ 1 ] The référée f ound that the mortgage was not recorded immedi- 
ately, in accordance vk^ith the requirements of the New Jersey statute 
which provides : 

"That every mortgage or conveyance Intended to operate as a mortgage of 
goods and chattels hereafter made, whlch shall not be accompanled by an im- 
médiate delivery, and followed by an aetual and contlnued change of posses- 
sion of the things mortgaged, shall be absolutely void as against the creditors 
of the mortgagor, and as against subséquent purcbasers and mortgagees In 
good faith, unless the mortgage, having annexed thereto an affidavit or affirma- 
tion made and subscribed by tlie holder of sald mortgage, his agent, or attor- 
ney, stating the considération of said mortgage and as nearly as possible the 
amount due and to grow due thereon, be recorded as directed in the succeeding 
section of this act." Complled Stat. of N. J. vol. 1, p. 463. 

â=s>For other cases see same topic & KEY-NUMBKR in ail Key-Numbered Digests & Indexe» 
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The force of the word "immédiate" extends throughout the sentence 
in the statute and applies to the word "recorded" as well as to "de- 
Hvery." Immédiate possession and immédiate recording mean as soon 
as may be by reasonable dispatch under the circumstances of the case. 
Roe V. Meding, 53 N. J. Eq. 350, 368, 30 Atl. 587, 33 Atl. 394; Dun- 
ham V. Cramer, 63 N. J. Eq. 151, 51 Atl. 1011; Hardcastle v. Stiles 
et al., 69 N. J. Law, 551, 55 Atl. 104; Brockhurst v. Cox, 71 N. J. 
Eq. 703, 64 Atl. 182; Gulden v. Lucas, 81 N. J. Eq. 106, 85 Atl. 902; 
Bollschweiler v. Packer House Hôtel Co., 83 N. J. Eq. 459, 91 Atl. 
1027. 

[2] The requirements of the statute are absolute, and delay reason- 
ably explained and satisfactory to the parties is net a compliance with 
the statute. Bollschweiler v. Packer House Hôtel Co., supra. 

[3] The mortgage in question was executed on March 15, 1915, 
by the bankrupt corporation to Anita L. Pearson, who was at that 
time confined to her home in New York by illness. The mortgage 
was delivered to her by Gérard Roberts, her attorney, between 4 and 
5 o'clock in the afternoon of the same day, at which time Mrs. Pear- 
son took the statutory affidavit to the mortgage. The f ollowing morn- 
ing, Roberts secured a certificate from the county clerk of New York 
county, N. Y., of authority of the commissioner before whom Mrs. 
Pearson took the affidavit. This certificate was attached to the mort- 
gage, which was sent by mail the morning of the 16th to the register 
of Hudson county, N. J., with a letter of which the following is a copy : 

"I send you herewith for record, chattel mortgage from Webster Loose Leaf 
Flling Company to Anita I* Pearson. If you wlll let me know what your 
fées are, I wlll promptly remit." 

Roberts received a postal on March 18th telling him that the record- 
ing fee was $2.75. He at once mailed check for that amount to the 
register, and the mortgage was recorded on the following morning, 
March 19, 1915, at 9:33 o'clock. This was net an immédiate recôrd- 
ing as soon as might hâve been by reasonable dispatch under the cir- 
cumstances of the case. A messenger might hâve reached the office 
of the register on the morning of March 16, 1915, after securing the 
said certificate, or the mortgage would probably hâve reached the of- 
fice by mail in the afternoon of that day, or at the latest the morning 
of the following day, and would hâve been immediately thereafter 
recorded, if it had been accompanied by a check to pay the recording 
fées. Mr. Roberts knew by his past expérience with this same office 
a month before, the testimony shows, that the register would not 
record the morgage until the fées for so doing were paid. The stat- 
ute provides that registers may demand payment of fées for recording 
before the work is actually done. 

"Tlie sftld surrogates and county clerks, and the said registers of deeds and 
mortgages, shall be personally liable to thelr respective counties for the pay- 
ment of ail such fées and costs as are mentloned in the first section of this 
net, and for thelr own protection it shall be lawful for them to exact the pay- 
ment of such fées and costs before flling any paper, entering and docketing 
any writ, order or judgment, recording any paper, mak^ng a copy or search, or 
I)erforming any other services in thelr said offices for which costs, fées or com- 
pensation is allowed." Cîomp. Stat vol. 4, p. 4642. 
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Deeds and mortgages sent to the county clerks or registers not ac- 
companied with the fées for recording are not properly lodged with 
them for that purpose. In the case of Dîckerson v. Bowers, 42 N. J. 
Eq. 295, 296, 11 Atl. 142, the court said: 

"I am not satisfled that the deeds were 'lodged' with the clerk for record 
within the true meaning of the act. * * * I do not discover by the act 
that the clerk can refuse to record untll the fées are paid." 

This case was decided before the passage of the act enabling the 
clerk to demand payment for his fées before deeds and mortgages are 
recorded: Since the passage of the act, it is ail the more true that 
deeds and mortgages are not properly lodged with registers for re- 
cording until the fe.es for so doing are paid. The mortgage therefore 
was not immediately recorded as required by the chattel mortgage 
act and is void as against the trustée, in so far as the creditors of the 
bankrupt company on March 19, 1915, are concerned. 

[4] But a more serious question arises regarding the validity of 
this mortgage: Did a quorum of the directors qualified to act accept 
on January 12, 1915, the proposition submitted on behalf of Anita 
L. Pearson, mortgagee, and pass the resolution authorizing the exécu- 
tion of the mortgage for $10,000 to her ? Some time prior to January 
12, 1915, Anita L. Pearson transferred, without considération, suffi- 
cient stock in the bankrupt company to Gérard Roberts to make him 
eligible for director in said company. At the annual meeting of the 
stockholders, January 12, 1915, Anita L. Pearson, Gérard Roberts, and 
Bradford Webster were elected directors of the bankrupt company, 
by the stockholders. Immediately after the close of the meeting of the 
stockholders on said day, a directors' meeting was held at which only 
Gérard Roberts and Bradford Webster, two of the three directors, 
were présent. At that meeting, a proposition was submitted on behalf 
of Anita L. Pearson, by Gérard Roberts, one of the three directors 
of the company, by the terms of which she agreed to loan the com- 
pany $10,000 on a chattel mortgage on certain property of the cor- 
poration. This proposition was accepted by Roberts and Webster, 
and the following resolution passed by them: 

"Resolved that the proper offlcers of this conipany be and they are hereby 
authorized and directed to exécute and dellver to Mrs. Pearson a chattel mort- 
gage eovering the property of the company now in existence or hereafter to be 
acqulred by the company of the sort named above, upon the exécution by Mrs. 
Pearson jointly with said company of notes to the amount of $10,000." 

While according to the minutes of the meeting Anita L. Pearson 
appears to hâve been présent, yet as a matter of fact it is admitted 
that she was not présent. 

It is alleged that at this time and in ail matters pertaining to the 
mortgage, so far as Anita L. Pearson is concerned, she was represent- 
ed by Gérard Roberts as attomey. In order to détermine the ques- 
tion of whether or not a quorum of directors qualified to act in accept- 
ing the proposition submitted on behalf of Mrs. Pearson and in pass- 
ing the resolution authorizing the exécution of the mortgage for $10,- 
000 was présent, it is necessary to détermine whether or not Gérard 
Roberts was acting as attomey for Mrs. Pearson and for and in be- 



IN RE WEBSTER LOOSE LEAF FILING 00. 783 

half of her interest. If he was, the légal effect of such action is the 
same as if Mrs. Pearson herself had voted instead of Roberts. 

It is admitted that Gérard Roberts was the attorney of Mrs. Pearson 
at this time. Mrs. Pearson was the administratrix of the estate of 
her husband, who had died some time in the year 1914. Mr. Roberts 
was the attorney of the husband of Mrs. Pearson during his lifetime, 
and also represented Mrs. Pearson as administratrix of the estate of 
her husband, which was in process of settlement. 

The corporation was financially embarrassed at this time, and Mrs. 
Pearson was interested in the corporation to the extent of about $20,- 
000, and, as I understand it, was the largest stockholder. In order to 
protect her interest in the corporation, she doubtless wanted the abil- 
ity and advice of her attorney in directing its affairs. He was not a 
stockholder, which was necessary in order to become a member of the 
board of directors. She, accordingly, transferred to him certain shares 
of stock, without considération, and at the annual meeting of the stock- 
holders, on the second Tuesday of January, 1915, Gérard Roberts was 
elected a director. At this meeting, Roberts held a proxy for Mrs. 
Pearson. At the meeting of the board of directors, immediately fol- 
lowing that of the stockholders, a proposition was submitted by Gérard 
Roberts, for and on behalf of Anita L. Pearson, by the terms of which 
she agreed to loan the company $10,000 upon a chattel mortgage upon 
its property named in the resolution subsequently passed. Roberts 
and Webster voted on the proposition, which had been submitted by 
Roberts, and passed the said resolution. The mortgage was prepared 
by Roberts. Mrs. Pearson accepted his judgment as to the legality 
of the transaction and validity of the mortgage. She employed no 
other attorney to examine the mortgage, or to investigate the transac- 
tion for her. After the mortgage had been executed by the bankrupt 
company, it was delivered to Roberts for Mrs. Pearson. He took the 
same to her, and, after the affidavit as to the considération for the 
mortgage had been taken by her, she delivered it to him to hâve re- 
corded for her. In f act, Roberts had possession of the mortgage from 
the time it was drawn until he delivered it to be recorded. After it 
was recorded, he delivered the mortgage to Mrs. Pearson. During 
the bankruptcy proceedings, when its validity was questioned, he got 
it again from her. In fact, Roberts negotiated the whole proposition, 
so far as Mrs. Pearson is concerned, of the mortgage transaction and 
attended to every détail of it so far as it concerned her. When it 
was discovered that the affairs of the company were involved, Mrs. 
Pearson asked Roberts to hâve an appraisal of the plant and the raw 
material made. When proceedings were instituted in the name of 
Mrs. Pearson against the bankrupt company by Randolph Perkins, it 
was Mr. Roberts who authorized the institution of proceedings and 
furnished the data therefor. Mr. Perkins at the time suit was begun 
had never seen Mrs. Pearson. On November 24, 1915, Mr. Roberts 
testified before the référée as follows: 

"Q. Did you represent îlprs. Pearson at the time the chattel mortgage was 
glven to her on the property of the Webster Loose Leaf Filmg Company? A. 
Yes. 

"Q. At what time was that? A. That was in Mareh, 1915. 



784 240 FEDERAL REPORTER 

"Q. And you were présent at the negotiatlons concernlng that? A, Tes. 
"Q. And famlUar with the entlre transaction? A. Yea." Page 2 of the tes- 
tlmony. 

On page 10 of the testimony, of the same date, Mr. Roberts further 
testified as foUows : 

"Q. The loan of $10,000 la represented by any other Instrument than the 
chattel nïortgage? A. A note — chattel mortgage glven as collatéral securlty 
for the note. 

"Q. Know the date of the note? A. Same date as the mortgage. 

"Q. Who Is it signed by? A. Both Mr. Webster and myself, as I remenir 
ber it. 

"Q. At that time, you were acting in the dual capacity of treasurer of the 
corporation and attomey for Mrs. Anita L. Pearson? A. Yes, that is right." 

It seems to me that the conclusion is irrésistible that at this time 
Gérard Roberts was acting as the attomey for Mrs. Pearson; that 
he was made a stockholder and director at her suggestion and through 
her influence; that he had no financial interest in the corporation aside 
f rom the salary which he drew as secretary and treasurer ; that his 
principal interest in the corporation was the interest of Mrs. Pearson ; 
and that, as her attorney, he had been made a stockholder and director 
for the sole purpose of protecting her interest. His acts, therefore, so 
far as this mortgage was concerned, were her acts, and the légal effect 
of his vote in passing the resolution, which authorized the exécution 
of the mortgage, is the same as if she herself had voted. 

[5] It required the vote of Roberts to pass the resolution in the 
directors' meeting of January 12, 1915. The by-laws contained no 
resolution fixing the number required for a quorum. In the absence 
of such régulation, a majority of the directors constitute a "quorum," 
and, when regularly assembled, may transact any business which the 
corporation has a right to transact under the provisions of its charter. 
Wells V. Rahway White Rubber Co., 19 N. J. Eq. 402; Holcombe v. 
Trenton White City Co., 80 N. J. Eq. 122, 132, 82 Atl. 618; Cook 
on Corporations (7th Ed.) 712; 10 Cyc. 776. 

The court in the case of the Metropolitan Téléphone Co. v. Domes- 
tic Telegraph Co., 44 N. J. Eq. 568, 573, 14 Atl. 907, 910, said: 

"When power is glven to be exerdsed by several, in the absence of a rule 
requiring the concurrence of a deflnite number, a majority of a quorum duly 
convened may act." 

The committee in the last-cited case, which held a meeting, was com- 
posed of four members, only three of which were présent. One of 
the members, Mr. Harrison, was a director or trustée in both com- 
panies. The court said: 

"He occupied a slmilar flduciary relation to each of the two companles. In 
performing his duty as a member of the committee of the Bell Company, he 
was required to use his judgment In flxing the terms of the contract with the 
Domestic Company, in -which he was interested. To sustaln his capacity to do 
this would be like permltting one to be judge in his own case. * » * But 
the point now under discussion relates solely to the power of Harrison to 
take part in settling the terms of a contract in which he was adversely inter- 
ested. In my judgment he was incnT)acitated so to do, and so no quorum of 
the committee was présent capable of acting." 
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[8] Ail of the directors constituting a quorum must be qualified to 
act. If one of the directors whose présence is necessary to constitute 
a quorum, or whose vote is necessary to constitute a majority of a 
quorum, is disqualified by reason of his personal interest, any act done 
by the body is invalid. 10 Cyc. p. 777 \ Cook on Corporations ■(7th 
Ed.) 713a; Van Hook v. Somerville Mfg. Co., 5 N. J. Eq. 159. The 
ruie rests upon the broad principle that it is the duty of each director 
in âcting for the corporation to do so in the best interest of the cor- 
poration. His duty to the corporation is first. It is a duty he cannot 
perform if his own interest is adverse to that of the corporation. So 
insidious are the promptings of self-interest, and so great is the danger 
that it will override duty, when brought into conflict vi^ith it, that sôund 
policy requires that such contract should not be enforced or regarded. 
He occupies the position of a judge passing upon his own case. The 
proposition in behalf of Mrs. Pearson was presented at the meeting 
on January 12, 1915, by Gérard Roberts, her attorney, who in turn 
voted upon the proposition submitted by himself. The court said in 
the case of Van Hook v. Somerville Mfg. Co., that an interested di- 
rector in such a transaction, voting a mortgage to him.self, must be re- 
garded as a stranger. 10 Cyc. 777 , 781 ; Cook on Corporations (7th 
Ed.) 713a; Van Hook v. Somerville Mfg. Co., 5 N. J. Eq. 159; Cory- 
ell V. Président and Managers of the New Hope Del. Bridge Co., 9 
N. J. Eq. 459; Stewart v. Lehigh Valley R. Co., 38 N. J. I.aw 505, 
522; Metropolitan Téléphone Co. v. Domestic Telegraph Co., 44 N. 
J. Eq. 568, 14 Atl. 907; Wall v. Utah Copper Co. et al., 70 N. J. 
Eq. 17, 25, 26, 62 Atl. 533; Curtin v. Salmon River, etc., Co., 130 
Cal. 345, 349, 350, 62 Pac. 552, 80 Am. St. Rep. 132 ; Fédéral Life 
Ins. Co. V. Griffin, 173 111. App. 5; Burton v. Lithic Mfg. Co., 73 
Or. 605, 144 Pac. 1149. 

So strictly is this principle adhered to that no question is allowed 
to be raised as to the fairness or unfairness of the contract so entered 
into. In such cases, the court will not pause to inquire whether a di- 
rector or trustée has acted fairly or unfairly; being interested in the 
subject-matter, he may not as a trustée or director deal with himself, 
and thus be subjected to the temptation to advance his own interests. 
Stewart v. Lehigh Valley R. Co., supra ; Shakespear v. Smith, 77 Cal. 
640, 20 Pac. 294, 11 Am. St. Rep. 327; Curtin v. Salmon River, etc., 
Co., 130 Cal. 345, 349, 350, 62 Pac. 552, 80 Am. St. Rep. 132. 

Mrs. Pearson was directly interested in the mortgage. Gérard Rob- 
erts testified on November 24, 1915, as follows: 

"It became apparent in the fall of 1914 that somethlng vvould hâve to be 
done if the company was going to continue in business. * • * It became 
apparent that, if anything wa.s going to be done, a substantial suui would bave 
to be raised in some way. Mrs. Pearson had a lieavy Intereist at that time, 
about $20,000. Mr. Webster didn't seem to be a person to take interest in the 
matter, and It became évident that if Mrs. Pearson wanted to save her nioney 
she would hâve to put some more in." 

The mortgagee had about $20,000 in the corporation, and, in order 

to save that and to advance her own interest, she entered into the 

agreement which resulted in the exécution of the mortgage to her. 

Mrs. Pearson concluded that if she "wanted to save her money she 
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would hâve to put some more in." This explains the $10,000 loan, 
Her attorney made the proposition for her. Her attorney voted on 
the resolution, and his vote was necessary to pass it. It was the inter- 
est of Mrs. Pearson that both he and she were trying to préserve. 

[7] The contest hère is not between the mortgagee and a corpora- 
tion over a contract which is ultra vires. If such were the case, be- 
fore the corporation could disavow the contract, it would hâve to re- 
place the money. This is a contest between the trustée in bankruptcy, 
who represents innocent creditors, some of whom had given crédit to 
the corporation before the exécution of the mortgage and some of 
them afterward, and a director who with her attorney dominated the 
corporation. It is, in fact, a contest between innocent third par- 
ties who were not acquainted with the financial condition of the cor- 
poration, and a director who knew the facts. It is a contest between 
persons who innocently gave crédit to the corporation, and a director 
who loaned the corporation $10,000 for the purpose of saving $20,000, 
which was in danger of being lost. It would be inéquitable to allow 
her, through her own vote or the vote of her attorney and représenta- 
tive in the board of directors, to acquire priority over innocent third 
parties. 

[8] There is a question as to whether or not the $10,000 mortgage, 
under considération, was ever authorized or was executed in pursu- 
ance of the resolution of January 12, 1915. A $7,500 mortgage was 
executed, which, however, was paid by part of the loan of $10,000 
for which the mortgage was subsequently given. The mortgage un- 
der considération does not correspond, as to the property it covers, 
with the terms of the resolution, and, if the mortgage were valid and 
based upon a légal resolution, it would hâve to be reformed so as to 
correspond with the resolution, provided it was executed in pursuance 
thereof. The resolution of January 12, 1915, states what spécifie 
property the mortgage is to cover, "the sort named above." The $10,- 
000 mortgage executed on March 15, 1915, and now under considéra- 
tion, covers, not only the property mentioned in the resolution, but 
also ail other property of the corporation; and it is stated by Mr. 
Roberts that this mortgage was the resuit of conférences and discus- 
sions which he and Mr. Webster, another director, had. He testified 
on February 28, 1916, as foUows :• 

"Mr. Perkins: 

"Q. Was there a meeting In February at -which action was taken by the 
board of directors on this mortgage (the mortgage in question) ? A. Just prior 
to the makiug of the appraisal. 

'•Q. What was the action? A. Simply to the effect, to make up for the de- 
flclency in the accounts recel vable and having antlclpated a deflciency in the 
machinery, that Mrs. Pearson could hâve a mortgage on ail the property of 
the corporation — everythlng they had. 

"Q. IIow much was the mortgage to be? A. $10,000. You understand the 
mortgage as It was executed on the lOth of February was only for $7,500, but 
it covered ail the property of the corporation. 

"Q. What was the action of the board of directors, If any, with respect 
to the after-acqulred property of the corporation? A. That was included In 
the mortgage. 

"Q. What was the action of the board of directors? A. The proposition as 
It was discussed in fact was — as it was dlscussed on the Ist of February. 
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"Q. What w;vs the action of the board ot directors witli référence to after- 
acquired property? A. It was agreed tliat Mrs. Pearson should hâve a mort- 
gage on ail the property of the corporation, which should be in fact a runiiing 
mortgage ; that is to say, that any time she saw fit to foreclose the mortgage, 
it should cover evei-ything the company then had, whether it was in posses- 
sion of the Company then or became iu possession of the company afterwards. 

"Référée: 

"Q. By what formai method, If any, did the board of directors agrée to that? 
A. There was not anything formai. 

"Q. By resolution? A. Discussions hetween Mr. Webster and myself at the 
tlnie. 

"Q. Not put In the ferra of a resolution? A. Either Mr. Webster proposed 
something— we had the discussions at that tlme about this proposed appraisal, 
and undoubtedly an appraisal would show that it was less. 

"Q. And this was an Informai agreement on the part of you and Mr. Web- 
ster, Is that right? A. I didn't consider it an informai agreement. There was 
}iot any motion. We didn't say, 'I move,' and, 'I second.' There was only two 
of us there, and we both agreed that that should be done. 

"Q. And that Is the only action that had been taken at a directors' meeting 
ap to the time of the maklng of the mortgage? A. Some action taken at tlie 
meeting of January 12th, at that meeting." 

There is no record whatever of any meeting- between January 12, 
1915, and the following Augnst. Mr. Roberts said it was discussed 
on February Ist by him and Mr. Webster, "that Mrs. Pearson could 
hâve a mortgage on ail the property of the corporation — everything 
they had." Mr. Webster, on the other hand, says that no meeting 
was held at that time, and their discussion was not différent f rom many 
others which they had from time to time as they met in the office of 
the corporation, or at Mr. Roberts' office. It appears therefore that 
this mortgage for $10,000 covering ail the property of the corporation 
was authorized, not at any meeting regularly and legally called of 
the directors, but was the resuit of a private agreement which Roberts 
and Webster made after discussing the matter from time to time as 
they met in the regular course of their business at the office of the 
corporation, or at the office of Roberts in New York, and Webster 
says this is exactly what happened. If this be true, the mortgage in 
question therefore was never legally authorized, and is therefore in- 
valid for that reason. 

If, however, that were not the case, and the mortgage was executed 
in pursuance of the authority contained in the resolution, of January 
12, 1915, it is void as a mortgage. Mrs. Pearson herself could not 
vote upon a proposition in which she was interested, if her vote was 
necessary to pass the resolution. If she could not vote, neither could 
her attorney, who represented her in the board. I am constrained 
therefore to hold that the mortgage in question is void and of no ef- 
fect. Mrs. Pearson will hâve to stand with gênerai creditors. An or- 
der will be entered in accordance with the conclusions herein reached. 
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In re WILLIAMS. 

. (District Court, N. D. Ohio, W. D. Febroary 14, 1917.) 

No. 257T. 

1. Bankruptct <®=>144^Receivers Appointed bt State Coubt— Duty as to 

AssETB— Rétention of Compensation. 

A recelver appointed by the state court to take possession of tbe property 
of one subsequently and witliin four months adjudicated a bankrupt, 
no allowance of fées having been made before bankruptcy, must, tbe banU- 
ruptcy having superseded the proceedings in the state court, pay over ail 
smns in his possession without déduction of his fées ; hls elaims standin;; 
on the same basis as those of an agent in possession of the bankrupt's 
property, who may be required to make payments by summary order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 237.] 

2. Bankruptcy <g=>4S4— Proceedings— Allowances—Attornet's Fées. 

While one reasonable attomey's fee for professional services actually 
rendered to petitioning creditors in case of involuntary bankruptcy is 
allowed as of right, attorneys vpho render services to a receiver appointed 
by the state court subséquent to bankruptcy hâve no legai claim for fées, 
though such services were a bcnefit to the estate ; the fées not belng al- 
lowed and paid before bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 895, 896.] 

S. Bankruptcy <S=3482(3) — Fées— Attorney's Fee. 

The amount of the fee to which the attorney for the petitioning cred- 
itors in Involuntary cases is entitled rests, in the absence of direct évi- 
dence as to the value of the services In the legai discrétion of the court, 
but not in unrestrained discrétion. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897.] 
4. Bankruptcy <S=>20(2) — Proceedings— State Court. 

Where, more than four months before the flling of the bankruptcy péti- 
tion, the state court acquires jurisdiction in reteivership of the bankrupt's 
estate, its juris;dictlon cannot be Interfered with by the bankruptcy court. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23.] 

In Bankruptcy. In the matter of the bankruptcy of Norman Wil- 
liams. On question certifiée! by référée. Question answered, and trus- 
tée in bankruptcy held entitled to receive ail funds in possession of 
the receiver in the state court at the time of the filing of the pétition 
in bankruptcy. 

A. B. Johnson, of Kenton, Ohio, for trustée. 
Eugène T. Lippincott, of Lima, Ohio, for bankrupt. 

KILLITS, District Judge. This case is certified by H. D. Grîndle, 
référée, for the décision of the court on the following question: 

"May the recelver appointed by a state court, and his attorney, be paid fées 
alloveed thera for thelr services by the state court, out of the funds In the 
possession of said receiver ; said allowance having been made after an ad- 
judication in bankruptcy and upon the filing of a report by said receiver in 
the state court?" 

The facts are as follovvs : On October 27, 1915, a receiver appoint- 
«d by the common pleas coui-t of Hardin county, Ohio, took possession 
of the property of Norman Williams and conducted the business until 

®::3For other cases sec same topic & KEY-NUMEER in ail Key-Numbei-ed Digests & Indexes 
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January 28, 1916, when pétitions and schedules were fîled in this court, 
at which time the receiver had in his possession, as the proceeds oi 
sales of certain assets of the bankrupt, the sum of $4,049.11. Febru- 
ary 5, 1916, after adjudication of bankruptcy, the state court allowed 
and ordered said receiver to pay certain expenses of said receivership, 
including an attorney's fee in the sum of $500, compensation to said 
receiver in the sum of $600, and other expenses and costs in the sum 
of $650. February 21, 1916, the receiver filed his final report in the 
common pleas court and paid to the clerk of courts of Hardin county, 
Ohio, further costs in the sum of $36.63. A trustée in bankruptcy 
was appointed February 12, 1916, and forthwrith demanded of the 
receiver ail moneys and property v^'hich had come into his hands be- 
longing to the estate. February 21st the receiver tendered $2,261.55, 
balance after paying costs and state court allowances, in full settlement, 
which the trustée refused to accept, claiming the entire amount on 
hand ($4,049.11) at the time the pétition in bankruptcy was filed. 

[1-3] In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. 
Ed. 405, it is held that, where the property of a bankrupt has come 
into the hands of a third party, before the filing of the pétition in 
bankruptcy, as the agent of the bankrupt, and to which he asserts no 
Personal adverse claim, summary proceedings lie to compel the sur- 
render of the property to the trustée in bankruptcy, and a mère re- 
fusai by the third party to deliver the property does not oblige the 
trustée to resort to a plenary suit, because such refusai does not in- 
dicate that the holding was adverse when the pétition in bankruptcy 
was filed. In Louisville Trust Company v. Comingor, 184 U. S. l9, 
22 Sup. Ct. 293, 46 ly. Ed. 413, being contemporaneous with that of the 
Mueller Case, it is held that, when the assignée for creditors has had 
his expenditures, fées, and commissions determined before bankruptcy 
of his assignor in the usual way by the state court appointing him, 
his claim for expenses thereupon paid, and his right to retain fées 
and commissions so allowed, are adverse, wherefore he is subject only 
to a plenary action, which the bankruptcy court entertains only by 
consent; the court citing Bardes in Hawarden Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175. 

The important différence in facts between the instant case and the 
case just referred to arises because hère Williams' assignée had his 
fées and expenses allowed him by the state court after bankruptcy 
had intervened. If, then, an assignée by opération of state insolvency 
laws occupies but the status of an agent of the insolvent, when ad- 
ministration in bankruptcy begins, the Comingor Case does not con- 
trol. This question has been decided for us by our own Circuit Court 
of Appeals, saying (Matter of Hays, 24 Am. Bankr. R. 691, 697, 698) : 

"In our opinion, upon the case presented on thig revlew, the District Court 
had jurisdiction to make the order couiplained of. The assignment by Hays 
to Stewart did not constltute the latter an assignée for value, but simply 
made him the agent of Hays for the distribution of the proceeds of the prop- 
erty among the latter's creditors. Belng such agent, his possession was that 
of the principal, and he therefore did not hold adversely to the bankrupt, or 
to the latter's trustée, by the mère fact that he held in his hands funds re- 
celved by him under the assignaient." 
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The opinion cites the Mueller Case and Bryan v. Bernheimei, 181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, and distinguishes the case 
from the Comingor Case, which the same court decided, to be affirnied 
by the Suprême Court. The question has been decided also in Matter 
of. Standard Fuller's Earth Company (D. C. Ala.) 186 Fed. 578, 26 Am. 
Bankr. R. 562, in language as follows : 

" • • • On August 18, 1910, the receiver was appointcd. On the 26th of 
November, 1910, the Standard Fuller's Earth Company was adjudlcated bank- 
rupt by thîs court on the pétition of credltors of the company. * • • It 
appears that the chaneery court at Mobile, on January 2.S, 1911, made an order 
allowing said McMillan & Grayson, solicitors for coraplainant in the cause in 
that court, a fee of $1,500, deelaring It to be a reasonable and proper allow- 
ance to them, and authorlzing and instrueting the receiver in the cause to pay 
the same and the costs of the cause remainlng unpaid after applying the 
funds in the hands of the reglster of the court deposited as security for the 
costs, the payment to be made out of any funds available for that purpose. It 
was further ordered by that court that the receiver and his bondsman, after 
the payment of thèse fées and the costs of the cause, be and are relieved and 
dismissed from ail further aecounting of his administration as such receiver. 
And the cause was ordered to be dropped from the trial docltet of that court. 
* * * I cannot agrée witlj the contention of petitloners that the fee allowed 
them by the chaneery court was a prlority claim, constituting a lien on the 
asscts of said banlirupt company. And I do not flnd that said court specifical- 
ly ordered the same to be pald out of the assets of the company. The order 
directed that such payment be made out of any funds available for that pur- 
pose. This order iran maile on the ZSd of January, 1911, ahout two months 
after the said corporation had been adjudioated a Imnkrupt, and when ail of 
Us assets had hy opération of law passed undcr the exclusive jurtsdietion and 
administration of the lankruptcy court. The state court proceedings had heen 
superseded by the proceedlng In bankruptcy, and its action in the premises, if 
its purpose was to flx a lien on said assets, was coram non judice." 

The law unquestionably permits the allowance of one reasonable 
attorney's fee for professional services actually rendered to the peti- 
tîoning creditors in involuntary cases. The attomey is entitled to this 
reasonable fee as a matter of right. The amount, of course, must be 
reasonable, and be determined upon the évidence of the service per- 
formed and of its value. And if there is an absence of direct évidence 
of its value, the court détermines it as a matter of discrétion ; that is, 
the amount to be allowed rests in légal judgment and judicial discré- 
tion, but not in unrestrained discrétion. See In re Curtis et al. (C. 
C. A. 7th Cir.) 4 Am. Bankr. R. 17, 100 Fed. 784, 41 C. C. A. 59; 
Smith V. Cooper (C. C. A. 5th Cir.) 9 Am. Bankr. R. 755, 120 Fed. 
230, 56 C. C. A. 578; In re Zier & Co. (C. C. A. 7th Cir.) 15 Am. 
Bankr. R. 646, 142 Fed. 102, 73 C. C. A. 326. In Re Standard Ful- 
ler's Earth Company, supra, the court states that such fee is provable 
and entitled to priority : 

"(1) When the services were rendered the petitloning creditors in involun- 
tary cases; (2) to the bankrupt in involuntary cases while performing the 
duties preseribed by the act; and (3) when the ser^-lces of an attorney are 
really necessary and required by a receiver or trustée in the performance 
of their duties In the càre and administration of the bankrupt estate. Such 
fées to be allowed as part of the expense of the care and préservation of the 
estate." 

In the Matter of Zier & Co., supra, the court held that the fact that 
attorneys were employed by a receiver appointed in a state court pro- 
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ceeding against a corporation and rendered useful professional serv- 
ices therein established no légal daim for allowance of fées out of the 
estate in bankruptcy of the défendant in the siate court proceeding, 
by way of lien upon the assets or otherwise, as they are not performed 
cil beha!£ of the bankrupt nor in the bankrupt administration. The 
court further says : 

"The bankruptcy jurlsdictlon, when properly invoked, supersedes the prlor 
proceedings in the state court for winding up the corporation, 'as to which the 
jurisdiction is not concurrent' (In re Watts and Sachs, 190 TJ. S. 1, 27 [23 
Sup. et. 718, 47 L. Ed. 933] 10 Am. B. K. 113), so that the raie upheld In 
Itandolph V. Scruggs, supra, in référence to a voluntary assignment for the 
benefit of creditors, Is equally applicable to this claim. Such olalm is allow- 
able oiily upon équitable considérations for services from which the estate in 
banlcruptcy has derived benefit, and to the extent only that they were béné- 
ficiai in fact." 

In the Matter of Rogers (D. C. Ga.) 8 Am. Bankr. R. 723, 116 
Fed. 435, the court observed that the fédéral court will décline to 
rccognize the authority of the state court to incumber assets of a 
bankrupt for the fées and expenses of its officers entered after the 
proceedings therein were suspended by the bankruptcy proceedings. 
The court said : 

"If the assets are delivered to the trustée by the receiver of the state court, 
(his court will consider auy application for compensation which may be made 
by oiticers o£ the state court, and, if allowable, will grant suitable compen- 
sation." 

In Wilbur v. Watson <D. C. R. I.) 7 Am. Bankr. R. 54, 111 Fed. 
493, it was held that assignées under a gênerai assignment, which was 
of itself an act of bankruptcy, and constructively fraudulent and in 
violation of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544), are not entitled to compensation from the estate for their serv- 
ices rendered prior to the filing of the pétition in bankruptcy against 
the assignor, and they cannot retain any sum as such compensation 
from the proceeds of property in their hands. Such proceedings in 
state courts hâve no more validity than bave proceedings in a state 
court when once a cause has been properly removed therefrom into 
a fédéral court. In re Curtis, 1 Am. Bankr. R. 440, 100 Fed. 784, 
41 C. C. A. 59; Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 
58, 27 L. Ed. 87. 

In Randolph v. Scruggs, 190 U. S. 533, 536, 540, 23 Sup. Ct. 710, 
47 L. Ed. 1165, 10 Am. Bankr. R. 1, a case taken to the Suprême 
Court on a certificate from the United States Circuit Court of Ap- 
peals for the Sixth Circuit, the material facts are as follows: An as- 
signée was appointed under the gênerai assignment law of Tennessee 
•on the 13th day of August, 1900. The assignée accepted the trust 
and entered into possession of the estate. The deed of assignment pro- 
vided that the assignée should pay reasonable counsel and attomeys' 
fées for preparing the deed and for advice and services to be furnished 
and rendered the assignée in the course of the administration of the 
trust. Within four months after this deed of assignment, the assignor, 
iipon a pétition of his creditors, was adjudicated a bankrupt, and the 
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deed was set aside as in contravention of the Bankruptcy Act. A 
trustée was chosen and took possession of the assets of the bankrupt. 
A daim was filed against the bankrupt estate for professional serv- 
ices rendered the bankrupt in preparing the deed of gênerai assign- 
ment and for services in advising and counseling the assignée, for légal 
services in défense of a suit in the state court wherein it was sought 
to hâve the corporation wound up as an insolvent corporation, and for 
services rendered in resisting the adjudication in bankruptcy. The 
référée found upon évidence, and certified, tbat the sei^vices had been 
rendered as claimed, and were reasonable and worth the amount claim- 
ed, but that they did not constitute expenses allowable as a préférence, 
and were not otherwise a lien. He allowed fées for services rendered 
the corporation in preparing the gênerai assignment, but disallowed the 
fées for the other services claimed. The District Judge sustained 
tbe référée so far as he held the claim to be nonpreferential, and ad - 
judged that noue of the items constituted a debt provable for any 
purpose against the bankrupt estate: 

"Upon thls state of facts this court [C. C. A. 6th Cir.] rJcsires the Instructloi; 
of the Suprême Court, that it niay properly décide the questions of law thur? 
Mrising: 

"(1) Is a clalm for professional services rendered to a banknipt corpora- 
tion in the préparation of a gênerai assignment, valid under the law of 
Tennessee, entitled to be pald as a preferential clalm out of tbe estate of the 
corporation in the liands of a trustée in bankruptcy, vvhen the corporation 
was adjudicated an Involuntary bankrupt wlthln four uionths after the maJiin^c 
of the assignment, and the assignment set aside as in contravention of the 
bankrupt law? 

"(2) Is a claim for professional advlce and légal services rendered such an 
assignée, prior to an adjudication of bankruptcy against the asalgnor, the ais- 
slgnment providing that the costs and expenses of admlnlstering the trust 
should be first pald, entitled to be proven as a preferential claim against thi; 
l>ankrupt estate? 

"(3) Is a claim against such an assignée for légal services rendered at hls 
employment In resisting an adjudication of involuntary bankruptcy against 
the assigner allowable as a preferential claim when the neeessary efîect of 
the adjudication would be to set aside the assignment under which the as- 
signée was actingî 

"(4) If not entitled to be allowed as preferential claims, may either of the 
items described in the foregoing questions be proven as unsecured debts of 
the bankrupt corporation?" 

Answering, the Suprême Court said that the assignment was not 
illégal. It was permitted by the law of the state, and cannot be taken 
to hâve been prohibited by the Bankruptcy Act absolutely in any event, 
whether proceedings were instituted or not. It had no gênerai fraud- 
ulent intent. It was voidable only in case bankruptcy proceedings 
should be begun. The court in the opinion says : 

"The more difficult question is how to deal wlth the services rendered to 
the voluntary assignée. The claim for them must be workcd out through the 
assignée, and cannot be put higher than hls claim for allowances, supposing 
that they had been paid. We may assume that there is no question of form 
l)efore us, and that whatever the appellants properly mlght hâve been paid Dy 
the assignée they may prove for now. ♦ * * But It has been held that the 
assignée, even of a corporation, cannot be allowed anything for his services 
before the fillng of the pétition in bankruptcy. See, e. g.. In re Peter Paul 
Book Co. [D. C.J 104 Fed. 786. So far as this opinion rests on constructlve 
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fraud we hâve indicated above that It does not command our assent. The 
case would be différent if the assignée were party to an actual fraud. » • * 
But the assignée is aeting lawfully In what he does before proceedings in 
bankruptcy are begun, and although it may be assumed that the avoldance 
of the assignment relates back to the date of the deed, still so fai as his serv- 
ices, or services procured by hlm, tend to the préservation or beneflt of the 
«State the mère fiction of relation Is not enough to forbld an allowance for 
them. * * * ïiiis is the doctrine of the state courts with référence to 
the opération of insolvent laws upon voluntary assignments and of the better 
considered décisions under the bankrupt lavrs [clting a number of cases]. If 
bénéficiai services are allowed for, they are to be regarded as déductions from 
the property which the assignée is required to surrender, and In that way they 
gain a préférence." Platt v. Archer, 13 Blatchf. 351, Fed. Cas. No. 11,214 ; In 
re Scholtz (D. C.) 106 Fed. 834, 5 Am. Bankr. R. 782 ; White v. Hill, 148 Mass. 
396, 19 N. B. 407 ; Clark v. Sawyer, 151 Mass. 64, 23 N. B. 726. 

But the court said: 

"We are not prepared to go further than to allow compensation for serv- 
ices which were bénéficiai to the estate. Beyond that point we must throw the 
risk of his conduct on the assignée, as he was chargeable with knowledge of 
what rnight liappen. It does not appear how far the services to the assignée 
were bénéficiai. Therefore the questions of the Circuit Court of Appeals 
cannot be answered in full. But the prlnclples as to which it desired instruc- 
tion may be stated sufflciently for the disposition of the case upon a subsé- 
quent finding of facts. None of the claims is entitled to préférence under 
the deed. The charge for the préparation of the assignment properly may he. 
proved as an unpreferred debt of the bankrupt. The services to the volun- 
tary assignée may be allowed so far as they benefited the state, and inasmuch 
as he would be allowed a lien on the property if he had paid the sum al- 
lowed, the appellants may stand in his shoes and may be preferred to that 
extent. No ground appears for allowlng the item for services In resisting an 
adjudication of bankruptcy. ♦ * * We ansvi'er the questions as foUows: 
(1) No. (2) Not under the deed, but, so far as the assignée would be allowed 
for payment of the claim, the claim may be preferred In the rlght of the as- 
signée. (3) Not on the facts appearing in the certiflcate. (4) The charge for 
the préparation of the deed may be proved as an unsecured claim." 

Commenting on this, the court in the Matter of Standard FuUer's 
Earth Company, supra, said: 

"I can perceive no différence in the application of the rule declared In 
Eandolph v. Scruggs, supra, and other authoritles, to the case of a gênerai 
assignment and to a proceedlng In a state court instituted by a stockholder in 
an insolvent corporation agalnst said corporation, praying an administration 
and winding up of said corporation, and obtalning the appointment of the 
treasurer and gênerai manager of the corporation as receiver In the cause. 
The bankruptcy jurisdiction, when properly tnvoked, supersedes the prlor 
proceedings in the state court for the winding up of said estate, as to which 
the jurisdiction is not concurrent. In re Zier & Co., Wilbur & Watson, and 
other authoritles, supra." 

And therefore, in final disposition of the case, this Georgia District 
Court said, in language in which we must concur: 

"My opinion is that the référée erred in decreeing that the compensation 
of the receiver In the state court ànd of his attorneys therein as fixed and 
allowed by the state court is a priorlty claim against the estate in bankruptcy, 
and the same is reversed, and the cause Is remanded to the référée, to dé- 
termine the amount of compensation that should be allowed the attorneys 
for professional services rendered in the bankruptcy proceedings, which is 
a priorlty claim to be paid out of the assets of said estate ; also to ascertain 
and détermine the expenses incurred by the receiver in the state court in the 
préservation and care of the assets of the estate turned over to the bankruptcy 
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court. Such expansés to Include reasonable compensation for légal ser-vlces 
required and actually rendered the receiver, and whlch were bénéficiai to the 
estate. The claim for such professional services is to be claimed and pre- 
ferred in the right of the receiver, and as part of his expansés in the préserva- 
tion and care of the estate." 

Loveless v. Southern Grocer Co., 20 Am. Bankr. R. 181, 159 Fed. 
415, 86 C. C. A. 395, seems from the syllabus to hold contrary to the 
cases just cited, but a careful considération of the opinion suggests 
that the décision is based on an entirely différent state of facts. 

[4] There can be no doubt that, if the state court acquires jurisdic- 
tion more than four months before the bankruptcy pétition is filed, its 
jurisdiction cannot be interfered with. 1 Loveland on Bankruptcy (4th 
Ed.) p. 142, and cases there cited. In the Matter of Watts & Sachs, 
190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, Mr. Justice Fuller said: 

"The opération of the bankruptcy laws of the United States cannot lie de- 
feated by insolvent commercial corporations applying to be wound up under 
state statutes. The Bankruptcy Law is paramount, and the jurisdiction of 
the fédéral courts in bankruptcy, when properly Invoked, In the administra- 
tion of the afCairs of insolvent persons and corporations, is essentially ex- 
clusive." 

The question of the référée as certified to this court is therefore an- 
swered in the négative. The receiver of the state court has not the 
authority to take from the assets in his possession at the time of the 
adjudication in bankruptcy the fées and expenses thereafter allowed 
by the state court and turn over the balance to the trustée, but should 
turn over to the trustée the property just as it was at the date of 
adjudication, without diminution. 

In view of the comity that exists between this court and the state 
court, the trustée should first request the receiver to turn over to him 
the moneys withheld, as aforesaid, at the same time giving him a copy 
of this opinion, in order that he may be advised as to this court's con- 
clusions on the question referred. If this request is refused by the 
receiver, then the trustée in this cause should make an appUcation to 
the appropriate state court, requesting that court, in considération of 
the comity existing between this court and the state courts, to direct 
its receiver to pay ail sums in his hands at the time of bankruptcy, in- 
cluding fées and expenses allowed by it as aforesaid to the trustée in 
this cause, attaching to such application a copy of this opinion. The 
trustée will then report to this court the reply of said state court and 
said receiver, together with a statement of his expenses incident to 
his apphcation to the state court that the same may be collected from 
the receiver if the judgment of this court so directs. 

The court in Mauran v. Carpet Lining Co., 23 R. I. 344, 50 Atl. 
387, 6 Am. Bankr. R. 734, upon a similar state of facts, reaches a con- 
clusion differing from that at which we hâve attained ; but, after care- 
ful considération of ail the cases, it is clear that the decided weight 
of authority, practically the unanimous holding of the fédéral bench, 
is in accordance with our décision. 

■ We are indebted to B. C. Miller, clerk of this court, and a member 
of the bar of this court, for the briefing in this matter. 
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In re NASHVILLE LAUNDRY CO. et al. 
(District Court, M. D. Tennessee, Nashville Division. January 29, 1917.) 

No. 4473. 

1. Pbincipal and Surett <g=>164 — Judgment — Execution — Levy — Effect. 

Shannon's Code Tenn. §§ 4756, 4757, providing that, in case judgment 
Is against a principal and surety, the property of the principal shall be 
flrst exhausted on exécution, is merely directory to the eollectlug officer, 
and does not affect the rights of the parties. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
456-465.] 

2. Bankeuptcy (@=309 — Partnkrship Obligations — "Peeson Peimabilt Lia- 

ble" — Rights of Ckeditobs. 

Two partners. In paymeut of property purchased by one of theœ indi- 
vldually for an object unconnected with the partnership business, executed 
notes to the seller; the partner making the purchase signing as principal 
and the other as surety, though the notes contained an absolute under- 
taking of each partner to pay the same. The partners were résidents of 
Tennessee, and the holder of the notes a résident of Kentueky. The uni- 
form Negotiable Instrument Acts of both states (Ky. St. 1009, § 3720b. 
subsec. 191 : Acts Tenn. 1S99, c. 94) deflne the "person primarily liable" 
on an instrument as one who by Its terms is absoUitely required to pay the 
same. On bankruptey of the partners, the holder of the notes desired to 
prove them against the partnership assets. Bankr. Act July 1, 189S, c. 
541, § 5f, 30 Stat. 547 (Comp. St. 1913, § 9589). déclares that the net pro- 
ceeds of the partnership property shall flrst be appropriated to the pay- 
ment of partnership debts, and the net proceeds of the individual esta te 
of each partner to the payment of hls Individual debts, while any remain- 
ing surplus in either fund shall be applied to the other. Beld that, as 
the provision was in accordance with the gênerai équitable rule and 
earlier laws. the holder of the notes could not prove them against the 
flnn assets, for they were obviously individual obligations of the partners, 
though as between the partners themselves the one signing as surety 
might, under Shannon's Code Tenn. §§ 4756, 4757, be entitled to hâve the 
property of the principal first exhausted. 

[Ed. Note. — ror other cases, see Bankruptey, Cent. Dlg. §§ 1201-1214. 

For other définitions, see Words and Phrases, First and Second Séries. 
Primarily Liable.] 

In Bankruptey. In the matter of the bankruptey of Léo D. Weg-e 
and J. H. IVIcPhail, copartners doing business as the Nashville Laun- 
dry Company. Exceptions by Lewis Tillman, trustée, to the claim of 
Frank Frei against the firm assets, were sustained, and claimant péti- 
tions to review the order. Order affirmed. 

Lewis Tillman, G. N. Tillman, and W. P. Cooper, ail of Nash- 
ville, Tenn., for trustée. 

IVIoreau P. Estes, of Nashville, Tenn., for Frank Frei. 

SANFORD, District Judge. Wege and McPhail, partners engaged 
in business at Nashville, Tennessee, under the firm name of the Nash- 
ville Laundry Co., were adjudged bankrupts in this proceeding, both 
as a firm and individually. The petitioner Frei, a résident of Glaseow, 
Kentueky, holding four notes signed by Wege an d McPhail individual- 

^=oFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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îy, after first filîng a proof of claim on thèse notes against the individu- 
a'i assets of Wege and McPhail, thereafter withdrew his claim against 
the individual estâtes and filed an amended proof of claim on thèse 
notes as against the partnership estate. The trustée excepted to this 
proof of daim as against the partnership estate. This exception was 
sustained by the référée, and an order entered by him adjudging, in 
substance, that thèse notes were merely the individual debts of Wege 
and McPhail, and entitled to share in their individual estâtes, but not 
having been incurred in thename or for the benefit of the partnership, 
that Frei was not entitled to share thereon pro rata with creditors 
of the partnership. Wege has filed a pétition to review this order. 

Thèse notes were executed at Nashville, Tennessee, as the purchase 
price of property purchased from Frei by Wege individually. The 
place of payment is not specified. The considération for thern was en- 
tirely foreign to the business of the partnership; and no benefit what- 
ever accrued to it therefrom. The name of the partnership does not 
appear on the notes. They recite on their face that Wege is the prin- 
cipal and McPhail surety, and are signed by them as principal and sure- 
ty, respectively. Each, however, contains an absolute undertaking on 
the part of both Wege and McPhail to pay both principal and interest 
of the notes, with reasonable attorneys' fées in the event of suit. 

The soie theory upon which Frei's claim is based is that thèse notes 
are as a joint debt of the partners entitled to share pro rata with part- 
nership creditors in the partnership assets. This theory is thus stated 
in the pétition to review : 

"Thèse notes or Instruments are joint and a Joint Jtidgment could hâve 
been obtained against both of tlie partners of the Nashville Laundry Company, 
to-wit, J. H. McPhail and Léo D. Wege, and being joint as to both partners, 
they are entitled to partlcipate în the joint assets of the two partners even 
though those joint assets consist of the property of the two partners in the 
Nashville Laundry Company. The banlcrlipt law did not change the law of 
partnership, as it was under the common law, and nnder the common law, a 
partnership was a nuUity in so far as belng a separate entity from the part- 
ners compo.slng It, and under'the common law a joint debt even though It arose 
for matters outside of the partnership business, was entitled to partlcipate 
equally with the flrm creditors In the division of the flrm assets, or other 
joint assets." 

After careful considération my conclusions are: 

[1,2] 1. Since both Wege and McPhail, signing on the face of the 
notes as joint makers, absolutely undertook to pay the same, it may 
well be that, as between themselves and Frei, the description of them 
in the notes and signatures as principal and surety, respectively, is to 
be treated as merely descriptio personae, and the notes regarded, as to 
Frei, as a joint debt for which both are primarily liable, under the 
gênerai provision of the Uniform Negotiable Instrument Law, then 
in force both in Tennessee and Kefltucky, defining the person "primar- 
ily" liable on an instrument as one "who by the terms of the instrument 
is absolutely required to pay the same." Acts Tenn. 1899, c. 94, pp. 
139, 140; Carroll's Kentucky Statutes (1909) § 3720b, subsec. 191, p. 
1515. And see Graham v. Shephard (Tenn.) 189 S. W. 867. And if 
both Wege and McPhail are primarily liable to Frei upon the notes, it 
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would appear that McPhail, although as between himself and Wege 
merely a surety or accommodation maker, would not be entitled to 
insist that a judgment rendered against himself and Wege jointly should 
be first satisfied by exhausting Wege's individual property, under sec- 
tions 3028 and 3029 of the Tennessee Code (Shan. §§ 4756, 4757) ; 
since the provisions of those sections apply by their terms only in favor 
of a surety "whose liability on the debt or contract is posterior to that 
of another." Furthermore thèse provisions are merely directory to 
the collecting ofïicer. Bryant v. Rudisell, A Heisk. (Tenn.) 656, 660. 

2. Even, however, if thèse notes are joint debts of Wege and Mc- 
Phail upon which both are primarily liable to Frei, so that he would 
be entitled to a joint judgment and satisfaction out of the individual 
estate of each, they are still merely joint individual debts of Wege 
and McPhail, having no connection with the partnership business, and 
are not in any sensé partnership debts. They are hence, in my opin- 
ion, not entitled to participate with partnership debts in the adminis- 
tration of the partnership assets in the bankruptcy proceedings. 

From 1841 down to the présent time, the several Bankruptcy Acts 
hâve so far recognized the doctrine of the separate entity of a firm as 
distinguished from its individual partners, as to specifically enforce 
in bankruptcy the équitable rule of distribution, generally recognized 
aliunde in the Fédéral courts, that the net proceeds of the partner- 
ship property are to be first appropriated lo the payment of partner- 
ship debts; the individual estâtes of the partners, to the payment of 
their individual debts ; and any surplus in either f und, to be applied 
to the other. Act Aug. 19, 1841, c. 9, § 14, 5 Stat. 448 ; In re Warren, 
2 Ware, 322, 29 Fed. Cas. 266, 269; Act March 2, 1867, c. 176, § 36, 14 
Stat. 534 (R. S. 5121) ; In re Nims, 16 Blatchf. 439, 18 Fed. Cas. 255, 
257. Act July 1, 1898, § 5; Francis v. McNeal, 228 U. S. 695, 700, 
33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915E, 706; In re Telfer 
(6th Cire.) 184 Fed. 224, 231, 106 C. C. A. 366; and Re Weisenberg 
(D. C.) 131 Fed. 517, 518. 

Section 5f of the présent Act of 1898 specifically provides that the 
"net proceeds of the partnership property .shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individ- 
ual estate of each partner to the payment of his individual debts," and 
that any remaining surplus in either fund shall then be applied to the 
other. In Francis v. McNeal, 228 U. S. at page 700, 33 Sup. Ct. 702, 
57 h. Ed. 1029, L. R. A. 1915E, 706, the court, after considering vari- 
ous provisions of the Act in référence to partnerships, said that un- 
doubtedly — 

"thèse clauses taken together recognize the firm as an entity for certain pur- 
poses, the most important of which, after ail, is the old rule as to the prior 
claim of partnership debts on partnership assets and that of Individual debts 
upon the individual estate." 

In construing thèse several Bankruptcy Acts giving partnership 
debts priority of payment out of partnership assets, it bas been held 
by the Fédéral courts, from the beginning, that joint debts of the in- 
dividual partners of a firm, not created in furtherance of the business 
of the firm or in its behalf or for a considération passing to it, are 
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merely the joint individual debts of the partners entitled to share in 
their individual assets, and are not partnership debts entitled to share 
as such in the distribution of the partnership property in bankruptcy 
proceedings. This was held, under the Act of 1841, in Re Warren, 29 
Fed. Cas. at page 269 ; under the Act of 1867, in Re Roddin, 6 Biss. 
277, 20 Fed. Cas. 1084 (principal and surety), Re Herrick, 7 N. B. R. 
341, 12 Fed. Cas. 41, and Re Nims (C. C.) 18 Fed. Cas. at page 257 
(Blatchford, Cire. Judge), 255 ; and under the act of 1898, in Re Wei- 
senberg (D. C.) 131 Fed. at page 520. No case appears to the contrary 
other than Re Nims (D. C.) 10 Ben. 53, 18 Fed. Cas. 254, which was re- 
versed by the Circuit Court in Re Nims, 18 Fed. Cas. Supra. 

To the same eflfect is Forsyth v. Woods, 11 Wall. 484, 486, 20 
L. Ed. 207. This was a suit brought by Woods, as assignée in bank- 
ruptcy of a firm, under the Act of 1867, to recover on ah account due 
from Forsyth to the firm. Forsyth pleaded, by way of counterclaim, 
that at the joint request of the individuals who composed the bank- 
lupt firm be had signed as surety the bond of one of the partners as ad- 
ministrator of an estate, upon their joint représentation that they in- 
tended to make the administration of this estate a matter of partner- 
ship, and that he would, in effect, become tlie surety of the firm and not 
merely the surety of the partner to whom the letters of administration 
were granted; and that in conséquence of the default of the adminis- 
trator he had been compelled to pay as surety a large sum of money, 
thereby creating in his favor, a claim against the partnership estate. 
The court, in determining whether the agreement of the individual 
partners, regarded as their joint individual agreement merely, not in- 
curred for the firm as such or in connection with its business, created 
a debt against the firm itself, said, in language directly applicable to 
the présent case: 

"If * • » such a joint request as Is pleaded • • • ralsed an Implled 
promise on the part of those who jolned In the request to relmburse the défend- 
ant, It Is, perhaps, stlU not clear that It was a partnership promise, creating a. 
debt of the partnership, and therefore entitled to priorlty In bankruptcy over 
private debts of the partners. • • • If a firm be composed of two persons, 
associated for the eonduct of a particular braneh of business, it can hardly be 
malntalned that the joint contract of the two partners, made in their Individu- 
al names, respectlng a matter that has no connection with the flrra business, 
créâtes a Uabillty of the firm as such. The partnership Is a distinct thing 
from the partners themselves, and It would seem that debts of the flrm are 
différent in character from other joint debts of the partners. If it is not so, 
the rule that sets apart the property. of a partnership exclusively, Jn the flrst 
instance, for the payment of its debts may be of little value. That rule 
présumes that a partnership debt was Ineurred for the benefit of thé partner- 
ship, and that its property consists, In whole or In part of what has been ob- 
talned from its creditors. The reason of the rule falls when a debt or Uabill- 
ty has not been Ineurred for the flrm as such, even though ail the persons who 
compose the firm may be parties to the contract." 

To the same eflfect, by necessary implication, are the other Fédéral 
cases arising under the Bankruptcy Acts of 1867 and 1898, which 
hold that an obligation executed by the members of a firm, in their 
names, may share as a partnership debt in the administration of the 
partnership assets in bankruptcy proceedings, upon extrinsic évidence 
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showing that the obligation, although executed in the names of the 
partners individually, was in fact intended as a partnership obliga- 
tion, incurred for its benefit in furtherance of the firm business and 
for a considération received by it. 'Davis v. Turner (4th Cire.) 120 
. Fed. 605, 610, 56 C. C. A. 669: Mock v. Stoddard (9th Circ.^ 177 
Fed. 611, 614, 101 C. C. A. 237, affirming In re Stoddard Lumber 
Co. (D. C.) 169 Fed. 190; Frederick v. Citizens' Bank (3d Cire.) 231 
Fed. 667, 671, 145 C. C. A. 553 ; and In re Thomas, 8 Biss. 139, 23 Fed. 
Cas. 923.^ Each of thèse décisions is based upon an express finding 
that the obligations in question, though on their face merely the joint 
debts of the individual partners, were in fact shown by the proof to 
hâve been intended as obligations of the firm, incurred in its behalf 
by the partners in either individual names, and hence in fact obliga- 
tions of the firm, and in each it is assumed, as the basis of the déci- 
sion, that if they had not been shown by the proof to hâve been in 
fact firm obligations and had been the mère joint debts of the indi- 
vidual partners, they would not hâve been entitled to participate ratably 
in the partnership assets. 

The established Fédéral rule is also directiy supported by Harvey 
Weston, Appellant, 12 Metc. (Mass.) 1, 2, in vi^hich two partners, hav- 
ing signed their individual names as sureties to a note, and thereaf ter 
assigned their joint and separate estâtes for the benefit of creditors 
under the insolvency lavi^s of the State, it was held that as the sure- 
ties had signed their individual names to the note, and there was no 
évidence that they meant to act in their partnership capacity, the 
légal resuit was that they bound themselves individually, and not 
as partners, and the note should hence be proven against their sep- 
arate estâtes. So, too, in Brownlee v. Lobenstein (Tenn. Ch. App.) 
42 S. W. 467, 470 (1897), it was held, in applying the established 
principle "that partnership assets are first liable to partnership debts," 
that an appeal bond executed by the two members of the firm, as 
principal and surety, respectively, to secure a decree rendered against 
one of them individually, was not a partnership debt. This opinion 
was affirmed orally by the Suprême Court of Tennessee, and is not, 
as I view it, necessarily in conflict with either the earlier or later cases 
of Anderson v. Norton, 15 Lea (Tenn.) 14, 54 Am. Rep. 400, Carver 
Gin Co. v. Bannon, 85 Tenn. 712, 4 S. W. 831, 4 Am. Rep. 803, and 
Bedford v. McDonald, 102 Tenn. 358, 364, 52 S. W. 157, holding 
that a mortgage executed by ail the members of a firm conveying prop- 
erty of the firm to secure the debt of one or ail the individual part- 
ners, créâtes a valid lien as against firm creditors. 

The English case of Hoare v. Oriental Bank, 2 App. Cas. 589, 
holding that under the bankruptcy law of England, as it existed in 

1 In Re Webb, 2 N. B. R. 614, 29 Fed. Cas. 493, Re Holbrook, 2 Lowell, 159, 
12 Fed. Cas. 317, 319, Strause v. Hoopor (D. C.) 105 Fed. 590, Re Jones (D. C.) 
116 Fed. 431, and perhaps other cases, the rîght of joint debts of the Individual 
partners to share In the partnership assets was at first denled, even when 
shown by the proof to hâve been Intended as flrm obligations, executed in the 
partnership business for a considération passing to the firm. This is not, 
however, the rule now established l)y the great vvelght of authority, as shown 
by the citations in the body of this opinion. 
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1841, a joint debt of the two members of a firm not connectée! with 
their partnership business, could be proven against the partnership 
estate pari passu with partnership creditors, on the suggested ground 
that before insolvency a judgment could hâve been recovered against 
the two partners jointly and exécution taken out thereon against the , 
partnership estate, is, in my opinion, clearly distinguishable, since, as 
pointed out by Judge Blatchford in Re Nims, 18 Fed. Cas. at page 
258, the bankruptcy law of England then contained no controUing 
statutory rule of administration as in our Bankruptcy Act, giving préf- 
érence to partnership debts in the administration of the partnership 
estate. 

For similar reasons, Moore Furniture Co. v. Prussing, 71 111. App. 
666, holding that joint debts of the individual partners are entitled 
to share with partnership debts in the équitable distribution of part- 
nership assets, Saunders v. Reilly, 105 N. Y. 12, 12 N. E. 170, 59 
Am. Rep. 472, Citizens' Bank v. Williams, 128 N. Y. 77, 28 N. E. 
ZZ, 26 Am. St. Rep. 454, and Laswell v. Bryan's Adm'r, 9 Ky. Law 
Rep. 149, holding that a judgment recovered against the individual 
members of the firm upon a joint obligation, not an indebtedness of 
the firm, under which exécution has been levied upon the firm prop- 
erty, will prevail against gênerai firm creditors not armed with process, 
and other cases upon which the petitioner relies, are likewise, in my 
opinion, not controlling. Without analyzing thèse cases in détail, it 
is sufficient to say that none of them involved a statutory rule of dis- 
tribution requiring that partnership debts be given priority in the 
distribution of partnership assets; that in none of them were the 
joint debts of the individual partners held to be partnership debts, but 
the right of creditors of the individual partners to reach the firm 
assets in satisfaction of their debts were worked out, in the main, upon 
the theory of the waiver of the right of the individual partners to 
hâve the partnership property applied to the payment of partnership 
debts in préférence to those of any individual partner. Clearly, how- 
ever, thèse cases are not controlling as authority in a case such as the 
présent, involving the application of a controlling statutory ryle of 
distribution giving priority in the distribution of partnership assets 
to partnership debts alone. 

I therefore conclude, that, both upon authority and principle, the 
notes in question are at most the joint debts of Wege and McPhail in- 
dividually, and not in any sensé "partnership debts," and that under 
the statutory rule of distribution prescribed by section 5 of the Bank- 
ruptcy Act, the petitioner is hence not entitled to share thereon with 
partnership creditors in the ratable distribution of partnership assets ; 
which, under the terms of the Act, are to be first applied in satisfaction 
of the partnership debts. 

I accordingly find no error in the order of the référée, and a decree 
will be entered confirming the same, but without préjudice to such 
right, if any, as the petitioner may hâve, through appropriate proceed- 
ings, to share, as a creditor of the individual partners, in the surplus, 
if any, of partnership assets which may remain after the i^ayment of 
the partnership debts. 



WILSON V. STDDEBAKEE COEP. OF AMEEICA SOI 

WILSON V. STUDEBAKER COEP. OF AMERICA. 

(District Court, E. D. Pennsylvania. April 3, 1817.) 

No. 4228. 

1. Sales ®=>416(1) — Actions foe Breach of Conteact— Evidence. 

In an action for breacli of a contract to sell and deliver autonroblles 
to plalntiff, a dealer, who resold the same, the défendant seller can take 
advantage of plalntiff's breach of a similar contract the prevlous year 
only by way of set-ofC, and hence évidence of such breach is Inadmissible 
to raise an Inference that, because défendant had forglven plalntiff's 
breach of contract, plalntiff should extend a like Indulgence to défendant; 
but évidence of the number of cars sold by plalntiff the prevlous year 
was admissible as bearing on the volume of business whlch he was able 
to command during the year of the breach. 

[Ed. Note. — For other cases, see Sales, Cent DIg. § 1171.] 

2. WlTNESSES iS=5236(l) — EXAMINAÏION— AeGUMBNTATIVB QUESTIONS. 

Wliere facts on whlch an argument y/a.» sought to be based had been 
developed, a question to a witness, wholly argumentative In character, and 
not directed to any question of fact, is properly excluded. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§ 817, 819, 824, 
826.1 

8. "Sales <g=405 — Contbacts of Sale— Consteuction. 

A contract for the sale of motor cars to a dealer, who disposed of them 
to the trade, provided that the contract mlght be annulled at any time. 
The défendant manufacturer, vi'ithout notifying the dealer of cancella- 
tion, defaulted in delivering cars. Held that, as the contract contained 
mutual obligations, and as business men cannot be deemed to "enter into 
an agreement which is of no effect, it m^ist be construed as valid, unless 
notice of cancellation should be given, and hence the dealer might re- 
cover thereon. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1147-1155.] 

4. Sales <g==>421 — Jury Question. 

In such ca.se, plaintiff, who sold out his business, also sold the rlght to 
sell defendant's make of automobiles. Défendant promoted the sale and 
consented, but suggested that the consent take the forni of a cancellation 
of the contract. The contract provided, not only for cancellation, but for 
termination. The cancellation was in writiug, and recited that it was 
made in pursuance and for the purpose of carrying out the understand- 
Ing reached by the parties. Held that, there being évidence that the un- 
derstanding of the parties was the contract should be assigned, it was 
proper for the trial court to submit to the jury what the référence relat- 
ed to, and the refusai of the court to flatly charge that the légal effect of 
the written instrument was to cancel the contract was not error. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1203.] 

6. Teial <g=»136(3) — Province of Court and Jury — Written Instrument. 
The construction of written instruments is for the court. 
[Ed. Note. — For other cases, see Trial, Cent. Dig. | 326.] 

At I^aw. Assumpsit by Orin S. Wilson against tlie Studebaker Cor- 
poration of America. There was a verdict for plaintiff. Sur motion 
of défendant for new trial. Rule discharged. 

J. B. Colahan, 3d, of Philadelphia, Pa., for plaintiff. 
Sheldon F. Potter and Sheldon Potter, both of Philadelphia, Pa., 
for défendant. 

@33For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
240 F.— 51 
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DICKINSON, District Judge. A summary of the reasons for a new 
trial now urged and the rulings of this court thereon may be helpful in 
the subséquent proceedings in the cause. 

[1] 1. The cause of action was the breach of a contract to sell and 
deUver automobiles. The jury found a contract and its breach in the 
failure or refusai of the défendant to deliver the automobiles agreed 
to be delivered. The parties had had a similar contract covering the 
transactions of the previous year. During that year the plaintiff ac- 
cepted and paid for a less number of automobiles than the number or- 
dered. There was nothing to indicate whether the défendant had ac- 
quiesced in this breach of the prior contract by plaintiff. No such 
breach was in issue by pleadings or otherwise. The défendant ofïered, 
and the trial judge excluded, évidence of this shortage. If the évi- 
dence had been admitted, it would hâve founded an argument advanc- 
ing the inference that, because the défendant had good-naturedly forgiv- 
en the breach of its contract, the plaintiff should extend a like indul- 
gence to the défendant for its breach of its contract, or it might hâve 
been used as the basis for the proposition that the parties had construed 
the contract to be not an absolute one of sale and purchase. 

The évidence was excluded on the ground that the breach of one con- 
tract by the plaintiff would be no légal justification for the breach of 
another contract by the défendant. The latter could avail itself of pri- 
or contracta as a défense only through the médium of what would be 
in substantial effect a set-off. The mère fact that the plaintiff had 
breached a former contract would not justify the inference, nor be any 
évidence, that the parties had, by a course of dealings or otherwise, de- 
fined for themselves the meaning of the subséquent contract, The 
ability of the plaintiff to find sales for the number of automobiles or- 
dered was to some extent in issue, and the volume of business he had 
been ablé to do the previous year did hâve some bearing upon the vol- 
ume of business which he was able to command for the following year. 
To this extent the inquiry was permitted, and the answer went in évi- 
dence. The inquiry excluded was confined to the point of whether the 
défendant had forgiven the breach of the prior contract. The com- 
plaint of the above ruling is embodied in the first reason for a new 
trial. 

[2] 2. The question referred to in the second reason foUowed a 
séries of questions through which défendant had sought to elicit the 
fact that the plaintiff had parted with his claim to the moneys in suit. 
The fact upon which the question was based had already been develop- 
ed to found any argument which might be based upon it. The question 
was wholly argumentative, in the sensé that it sought to elicit the an- 
swer of the witness to the argument presented. As it was not directed 
to any question of fact, we think it was properly excluded. 

3 and 4. Reasons 3 and 4 must be based upon an error. The ques- 
tion referred to in reason 3 was directed on re-examination to the tes- 
timony given by the witness on cross-examination as to the transactions 
of the previous year. The question was therefore allowed to the ex- 
tent to which it had permitted the défendant to go into the transactions 
of the previous year. It developed, however, from the answer, that 
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the wîtness was being interrogated, not as to the features of the pre- 
vious year's transactions, which had been gone into on cross-exaniina- 
tion, but to the feature which had been excluded. A motion was then 
made to strike ont, and this motion was allowed by the court, and not 
denied, as stated in reason 4. 

The remaining reasons, other than purely formai ones, relate to com- 
plaints of the charge, and will be considered together. They will be 
discussed in the order in which presented in the brief submitted. 

[3] The first proposition goes to the whole charge, in that the posi- 
tion taken is that binding instructions should hâve been given for the 
défendant. This in turn is based upon clause 25 of the contract. This 
clause in efïect was that the contract might be annulled at any time. 
The proposition is that because of this the contract was a nullity ab ini- 
tio, upon which no right of action could be found. Velie v. Kopmeier, 
194 Fed. 324, 114 C. C. A. 284, and other cases, are cited, The con- 
tracts of business men are assumed to bave a practical purpose. They 
are not to be assumed to be the absurdity of a contract which is agreed 
to be no contract. There was a substantial practical purpose which the 
arrangement between thèse parties was to serve. That purpose was to 
meet certain practical conditions. The practical conditions were that 
each of thèse parties were selfishly interested ; the one to sell as many 
automobiles as possible, and the other to manufacture and deliver ail it 
was able to do. It was not, however, known by the plaintiff how many 
cars it could find a market for, nor by the défendant how many cars it 
would be able to deliver to any particular locality. For the protection 
of each against the conséquences of an absolute undertaking, the pro- 
vision for cancellation was inserted. 

The contract, therefore, on the part of the défendant, in practical ef- 
fect meant this : So far as we now know, we will be able to deliver to 
you 300 automobiles whenever you are ready to take and pay for them ; 
the deliveries, however, to be made at the times mentioned in the ac- 
companying scliedule. It may, however, be that we will not be able to 
live up to this contract, and because of that uncertainty we reserve the 
right to cancel at any time. The plaintiff was in a like situation and 
reserved the like right. It is, of course, obvious that no court would 
attempt to enforce such a contract, so far as it was executory and re- 
lated to the future. Such an attempt would be futile, inasmuch as the 
party required to perform could abrogate the contract. If, however, 
this right was not exercised, and the contract remained in full force so 
far as it became an executed contract, it is difficult to explain why it 
should not be given full effect. 

The position of the plaintiff may be summed up in this : The contract 
to deliver was in force until annulled. It is conceded that the défend- 
ant had the right to annul it. The effect of such annulment would 
hâve been to hâve relieved the plaintiff of bis contractual obligations. 
Whatever the practical conséquences of the annulment might hâve been 
to the plaintiff, he would hâve had no légal grounds of complaint ; but 
the défendant could not leave the contract in force and refuse to comply 
with it. 

There is nothing in the cases cited inconsistent with this. The rule 
in the Velie Case, in which a somewhat similar contract was under con- 
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sideratîon, was that "so long as the contract remained executory it was 
not enforceable against défendant." Ail the facts of the cited case do 
not appear f rom the report. It does appear, however, that the case was 
ruled upon demurrer, and that the court viewed it as an action based 
upon breach of an executory contract. The contract bears date Sep- 
tember 23, 1909, and by its terms was in force until October 31, 1910. 
The agreement of the défendant was that it would order for shipment 
at least 50 automobiles before October 31, 1910. The contract was re- 
pudiated February 21, 1910. The action was for damages for the 
breach. Under the agreement the plaintifif was not bound to do any- 
thing. It is évident that this action was really one to enf orce the con- 
tract in the respect in which it was executory. The ruling that the 
plaintifif could not enforce an executory contract of the character of the 
contract in suit is one which could be easily vindicated, if such vindi- 
cation were called for. 

Oakland v. Indiana, 201 Fed. 499, 121 C. C. A. 319, was a some- 
what similar case in its facts, except that the litigants were reversed, 
and the dealer was there the plaintifï, and the manufacturer the de- 
fendant. The défendant there was under no obligation to deliver, un- 
less it had received and had accepted orders to deliver, and it had also 
reserved the right to cancel. Plaintifï had agreed to purchase 50 cars 
during the term of the contract, and as many more as it could handle 
and the défendant could supply. The agreement was dated Septem- 
ber 16, 1908, and expired on September 1, 1909. The case was to 
recover damages for the breach of the contract. The breach was the 
cancellation of the contract by the défendant on October 31st. At 
the trial the plaintifif limited its claims to the failuçe to deliver the 50 
automobiles, abandoning ail further claims for damages. There was 
a verdict and judgment in the court below for the plaintifï. This judg- 
ment was reversed, and the ruling of the appellate court supports three 
propositions: (1) That the right of cancellation made the contract, so 
far as executory, unenforceable. (2) That there was no contract, 
even to dehver the 50 cars, unless an order was first given therefor, 
and accepted. (3) That the contract for future supply and delivery 
of cars was unenforceable, because there was no agreement as to the 
kind or character or value of the cars to be delivcred. 

Ellis v. Dodge (D. C.) 237 Fed. 860, was also the case of dealer 
against manufacturer. This case was ruled upon a demurrer. The 
déclaration set forth a contract by which the défendant granted the 
plaintifï the right to sell its cars within a prescribed territory. There 
was a provision as to the priées to be paid by the plaintifï for the cars 
supplied to him by the défendant. There was a provision for cancel- 
lation, which operated as a cancellation of ail unfilled orders. The 
dealer agreed to accept and pay for such cars as should be shipped to 
him under the agreement, subject to his right to cancel; but there was 
no agreement on the part crf the manufacturer to deliver any cars. 
There was an averment of the failure and refusai of the défendant to 
supply cars, but no date of répudiation of the contract is given. It 
would appear that the contract was allowed to run its course without 
any act of the défendant, other than its failure to supply the cars 
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wliïch the plaintiff called upon it to supply. The demurrer to the 
statement was sustained. 

It is to be observed that the action there was upon the contract, and 
the cause of action the failure of the défendant to supply cars. The 
ruh'ng is therefore supported by the proposition that the défendant 
could not be held answerable for a failure to supply cars which it 
had not agreed to supply. The court, it is true, expressed itself to be 
of opinion that a contract which may be determined at the will of either 
party is no contract at ail, and therefore cannot be made the basis for 
an action of damages. This is voiced in the expression that "to agrée 
to do something, and reserve the right to cancel the agreement at will, 
is no agreement at ail." The court further stated its view that, even 
if there had been a contract to deliver, the reserved right to cancel 
^ would hâve made this undertaking no contract at ail. It is clear that 
thèse expressions are purely obiter and hâve a wholly argumentative 
purpose. If an agreement to deliver, subject to the right of cancel- 
lation, is a nullity ab initio, of course, the absence of the agreement 
would présent the a fortiori argument. 

The case' is authority for the proposition that where a défendant has 
not agreed to deliver he cannot be held answerable in damages for 
not having delivered, but it is not an authoritative ruling for the prop- 
osition that a défendant who has agreed to deliver need not comply 
with his contract because he had the right to end it at will. The ex- 
pressions quoted are not to be taken as the view of the court as to 
the law of the case now before us. They certainly do not carry any 
implication beyond the effect of the words used. It may be well said 
of a contract, as was said in the case under considération, that a con- 
tract to do a thing, coupled with the right of revocation at any time, 
would indeed seem to be no contract at ail. This is, however, an en- 
tirely différent thing from ruling that, where a party to a contract 
has defaulted, he may not be held answerable for his default, even 
although he had the right to hâve relieved himself of the obligation 
by a revocation. The retort would be invited that he had the right to 
thus relieve himself from his obligation, but if he wished to be re- 
lieved he should hâve exercised his right within the time given to him. 
in which to exercise it, and that he could not refuse to exercise it, and 
thus hold the other party to the contract as written, and yet receive 
ail the benefits of a revocation which he never made. 

Ail the court in Ellis v. Dodge said is what any one would say of 
such a contract, that a contract which could be called off is no contract 
at ail. This is true, but what is meant is this: Ail the party wha 
made this contract is required to do is to déclare it off'. This, of 
course, he will do, and because of this it is nothing. If, however, he 
does not call it off, but elects to keep it in force, it is difficult to under- 
stand why he should not be bound by it. Such a contract is the équiva- 
lent of this agreement: You may send me orders for delivery, and 
you may assume I agrée to fill them, unless I notify you to the con- 
trary. The other party has the right to act upon this assumption. The 
practical situation of parties affected by such a contract is illustrated 
by the facts of this case. The plaintiff expected, as he had the right 



806 240 FEDERAL REPORTER 

to expect, to get the automobiles he had ordered. On the strength of 
this he made contracts of sale which he could not meet. This was 
an injury, complaint of which is met by the answer: "We had the 
right to cancel our agreement at any time." The reply is obvious: 
"You should hâve either lived up to your contract or cancelled it." 
We are of the opinion that the contract hère to fill the orders given 
for automobiles was a binding contract as long as in force, and that 
the défendant is answerable for its breach, and that its termination is 
a défense to be proven, and is not to be presumed, and that proof of 
the power to end it is not- proof that it was ended. 

[4, 5] The final standing ground of the défendant présents the real 
défense to this action, if there be any. The plaintiflF sold out his busi- 
ness. Among the things he sold was the business of selling the de- 
fendant's make of automobiles. His right, whatever it was, to get a 
further supply, went with the business. The défendant was promot- 
ing the sale, and was conferred with about it, and was, indeed, an 
active party to it. The def endant's consent* to the sale was practically 
indispensable. It did consent, but suggested that the consent take 
the form of a cancellation of the contract. It was in effect agreed 
that the cancellation operate as an assignment of the contract. There 
was a provision in the contract both for its termination and its can- 
cellation. The distinction between the two things was preserved, and 
the effect of each upon the rights of the parties to the contract care- 
fully defined. The assignment, termination, or cancellation (whichever 
it was in fact) was in writing. Its construction was because of this 
for the court. It was, however, preceded by the statement that the 
writing had been made in pursuance of and for the purpose of carry- 
ing out the "understanding" reached by the parties. This might, it is 
true (as is argued by défendant), hâve had référence to the contract. 
On the other hand, it might hâve had référence to something else. The 
trial judge could not détermine this, and évidence was admitted to 
what it did refer. This, if credited, established the fact that the réf- 
érence was to the oral agreement reached with respect to the opération 
of the paper and that it was given solely for the purpose of effectuating 
the transfer of the business. 

The proper course would, therefore, seem to hâve been for the trial 
judge to hâve submitted to the jury to find to what the référence in 
the cancellation paper was, and to hâve instructed them that, if it 
had référence to the agreement reached at the conférence, it took 
efïect as an ending of aie contract for the future; if the référence 
was not to this, then the only thing to which it could refer was the 
contract itself (or rather the modification of it, eliminating the 10 
days' notice of cancellation), and that the paper then operated as a 
cancellation, affi.rming the seventh point of défendant. This was clear- 
ly the instruction meant to be given and as given. Reading simply 
the formai answers to the points, without the explanations given in 
the présence of the jury, this does not so clearly appear. The excep- 
tions taken by défendant do, however, show it clearly, because the 
only exception taken was to the refusai of the court to flatly charge 
that the légal effect of the paper signed was to cancel the agreement 
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and render it a nullity. This the court would not hâve been justified 
in doing in the face of the évidence of to what the paper referred. This 
position is consistent!}^ reflected in the reasons for a new trial and in 
the paper book submitted. The testimony sent the paper along with 
the testimony to the jury, and the court was n(.: bound to construe it 
as a paper unaffected by oral évidence. 

The rule for a new trial is discharged, and plaintifï has leave to en • 
ter judgnient on the verdict. 



In re PROGRESSIVE WALLPAPEE CORP. 

In re LOTBINIERE LUMBER CO. 

(District Court, N. D. New Tork. March 19, 1917.) 

1. Bankruptcy <S=326 — Claim — Set-Off. 

Claimant sold spruce pulp wood to the banUrupt, recelving notes in 
payment. Shipmciits iu excess of the amount called for by the contract 
were made, and, the bankrupt complaining that the payment of freight 
embarrassed it, the parties entered into an agreement, reclting that the 
bankrupt had an Interest in and a lien upon the wood to the extent of 
the freight payment, and that it should be entitled to use and appropri- 
ate such wood as fast as It inight be needed in the prosecutlon of its 
business and the running of its mlll, and should report the amount iisod 
each month, giving its notes in payment therefor at a flxed priée per 
cord. The bankrupt used nearly two-thirds of the wood before bank- 
ruptcy proceedings were instituted. Bankr. Act July 1, 1S98, c. 541, § 
68, 30 Stat. 565 (Comp. St. 1&13, § 9652), déclares that in ail cases of 
mutual debts or mutual crédits between the estate of the bankrupt and 
a ereditor the account shall be stated, and one debt shall be set off 
against the other, and that the balance only shall be allowed or paid. 
Held, that as the agreement between the parties recognlzed the obliga- 
tion of the claimant to pay the freight on the wood shipped in excess of 
the contract, the claira for freight pald by the bankrupt should be offset 
against the notes held by claimant and the lien of the bankrupt estate on 
such wood extinguished. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 514.] 

2. BANKRtrPTCY iS=328 — Peoceedings — Amendment of Claim. 

In such case, though the clalm as first filed stated there was no offset 
or countercIaJra thereto, the bankruptcy court, being empowered to allow 
amendments, may allow the claim to be amended so as to set up the claim 
of the bankrupt and aver that it should be offset against that of the 
claimant so as to discharge the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514.] 

In Bankruptcy. In the matter of the bankruptcy of the Progressive 
Wallpaper Corporation. Application by the Lotbiniere Lumber Com- 
pany for confirmation of the spécial master's report in bankruptcy, 
holding that the claim of the bankrupt estate against the Lotbiniere 
Lumber Company, secured by a lien on property of the company, 
might be set ofï against the claim of the company on notes of the bank- 
rupt, and extinguished. Report approved and findings adopted. 

See, also, 222 Fed. 87, 224 Fed. 143, and 230 Fed. 171. 

Ê=3For other cases see same topic & KEY-NUMBER In al] Key-Numbered Digests & Indexe» 
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Thls is an application for tlie confirmation, etc., of the spécial master's re- 
port in bankruptcy, holding that the claim of the banUrupt estate against 
Lotbiniere Lumber Company, which is secured by a lien on certain wood of 
that Company, growlng out of the payment of freight charges for the trans- 
portatlon of such wood, may be set ofC and thereby extingulshed, against the 
claim of the sald Lotbiniere Company on certain promissory notes of the 
bankrupt held by the Lotbiniere Company given for the purchase price of 
wood sold by the Lotbiniere Company to the sald Wallpaper Company, and 
which formed a part of the same mass of wood on which the lien exists, and 
that the Lotbiniere Company, after deducting the amount of the claim of the 
Wallpaper Company, may prove and hâve allowed its claim for the balance 
of such notes. The trustée in bankruptcy asserts that such asserted right of 
set-off does not exlst, and that he, representing the Wallpaper Company and 
its creditors, may assert its lien and coUect its claim in full, leaving the Lot- 
biniere Company to the receipt of its percentage in distribution. The Lotbini- 
ere Company also asks to amend Its claim by setting up as an offset or coun- 
terclaim to its sald claim the said demand of the bankrupt corporation. 

John H. Booth, of Plattsburgh, N. Y., for petitioner Lotbiniere Lum- 
ber Co. 

B. A. Pyrke, of Port Henry, N. Y., for trustée. 

RAY, District Judge (after stating the facts as above). [1] The 
said Lotbiniere Lumber Company holds six notes of the Progressive 
Wallpaper Corporation, now bankrupt, amounting, exclusive of inter- 
est, to the sum of $16,271.50 given for wood sold and delivered. Most 
of the wood was delivered under and pursuant to a written agreemeni 
made about August 7, 1913. The contract called for from 1,000 to 
1,500 cords of spruce pulp wood of specified lengths, and same was 
to be delivered f. o. b. on the cars at St. Georges Branch of Québec 
Central Railway. Payments were to be made by check or interest bear- 
ing notes on or before the 20th day of each month for ail wood deliv- 
ered the preceding month. Deliveries were made under the contract, 
and notes were given. In November and December, 1913, and January, 
1914, the Lotbiniere Company shipped wood to the Progressive Wall- 
paper Corporation considerably in excess of the total quantities called 
for by said contract or ordered, and same was unloaded on the grounds 
of said Vendée at Plattsburgh, N. Y., and that corporation paid the 
freight thereon. After a time the overshipments were observed, and 
the attention of the vendor was called to the fact, and that payment of 
freight on excess shipments was an embarrassment financially to the 
vendee. The vendee was told to unload the wood and pay the freight 
and it would be adjusted later. But for a subséquent written agree- 
ment what was said and done would hâve passed title to this wood, ail 
of it, to the Progressive Wallpaper Corporation. April 4, 1914, the 
parties met, and the f ollowing agreement was made : 

"Mémorandum of agreement, made this 4th day of April, 1914, between the 
Lotbiniere Lumber Company, of Lyster, Province of Québec, a corporation, 
party of the flrst part, and the Progressive Pulp & Paper Company, of Platts- 
burgh, Clinton county, New York, party of the second part;^ witnesseth: That 
the party of the first part Is the owner of flfteen hundred (1,500) cords of 
pulp wood piled upon the grounds and lands of the party of the second part at 
the party of the second part's mill at Plattsburgh, New York. That the said 
party of the second part has an interest in and lien upon said wood to the 
extent and amount of four ($4-00) dollars per cord, for freight and transpor- 
tation charges thereon. 
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"It is further agreed between thc parties hereto that tbe party of the second 
part shall and does bave the rigbt to use and approprlate sald wood as fast 
as it may be needed by the party of the second part in the prosecution of its. 
business and tbe runnlng of its said mill. That when and after the party of 
the second part shall commence the use and consumption of said wood, it shall 
report to the party of the flrst part at the end of each month the amount 
of wood so used and consumed and shall accompany each report wlth its 
promissorv note, payable to the party of the flrst part, at three months' 
tirae. for the amount of wood used and consumed during the month imme- 
diately pveeeding,"flgured at the rate of eight and fifty one-hundredths ($8.50) 
dollars per cord. 
"Witness our hands and seals the day and year flrst above written. 

"[Signed] The Lotbinlere I^umber Company, 
"Per W. H. Mitchell, Manager. 
"Progressive Pulp & Paper Company. 
"Per A. S. Derby, Treasurer." 

This agreement recognized the title of the Lotbiniere Company in 
this excess wood, the claim or demand of the Progressive Wallpaper 
Company (Progressive Pulp & Paper Company) thereon for freight 
and transportation charges paid by it to the extent of $4 per cord, 
(about $6,000), and a Hen thereon to that amount. It also gave the 
Progressive Corporation the right to take and use as much of this 
excess wood as it desired in its business, reporting the amount taken 
and sending its notes in payment at $8.50 per cord. At the time of 
the filing of the pétition in bankruptcy 629.07 cords of this wood re- 
mained. Under the agreement the title was in the Lotbiniere Com- 
pany, and the Progressive Wallpaper Corporation had its lien thereon 
under such agreement for $2,516.28, at $4 per cord. Thus the bank- 
rupt corporation owed the Lotbiniere Company $16,271.50, as stated, 
and the latter company owed it $2,516.28 as security for which it 
had, under such agreement, a lien on such wood remaining. The 
wood subject to this claim belonged to the Lotbiniere Company as 
stated. 

The Lotbiniere Company placed its notes in the hands of its attor- 
neys, Weeds, Conway, and Cotter, at Plattsburgh, N. Y., but the facts 
were not stated to them as to this claim of the Progressive Corporation, 
and that firm filed a claim in bankruptcy on the notes for $16,271.50, 
and stated in said claim there was no offset or counterclaim thereto. 

This proceeding seeks to amend the claim and set up the counter- 
claim of $2,516.28 and secure the set-off of that amount and hâve the 
claim on the notes allowed for the balance only. This is clearly just 
and proper if the $2,516.28 is properly a set-off under the bankruptcy 
law. The trustée claims it is not. Thèse claims are mutual and grow 
out of the same transaction or transactions under the same agreements 
between thèse parties. As the Progressive Wallpaper Corporation took 
and used wood of the excess shipments under the agreement of April 
4, 1914, at $8.50 per cord, and it gave its notes therefor, many of 
which are included in the proof of claim, the lien on such wood so 
taken and used was extinguished. The freight, after the excess ship- 
ments were discovered, was paid at the request of the Lotbiniere Com- 
pany under a promise of adjustment, which meant payment. Subse- 
quently there was a récognition and promise to pay the entire amount. 
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The dealings and claims were mutual. The account was a charge for 
wood sold and delivered on the one hand and crédit for notes given 
and paid and freight paid on excess shipments of wood on the other. 
Under the last agreement each company owed the other. The Bank- 
ruptcy Act provides (section 68) : 

"In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
off agalnst the other, and the balance only shall be allowed or paid." 

There can be no question that at the time the pétition in bankruptcy 
was filed against the Progressive Wallpaper Corporation it owed the 
Lotbiniere Company $16,271.50 on its notes, and that the Lotbiniere 
Company then owed the Progressive Corporation $2,516.28 for freight 
charges paid. Collier on Bankruptcy (9th Ed.) p. 976, says : 

"It seems that the rule wlth respect to set-offs Is the same even though the 
claim of the credltor agalnst the bankrupt is fully secured." 

In Steinhardt v. National Park Bank, 120 App. Div. 255, 105 N. Y. 
Supp. 23, it was held that, in an action by a trustée to recover moneys 
of the bankrupt on deposit with the banic at the time the pétition was 
filed, the bank was entitled to set ofF the amount of certain demand 
notes made by the bankrupt which it then held, but for which notes 
it held securities greater in value than the amount of the notes, and 
though by reason of their dépréciation 17 months thereafter, when 
sold, the securities did not realize enough to pay the notes. In that 
case the trustée în bankruptcy sued the bank which held security for 
its debt and sought to hâve the offset allowed, while hère the Lot- 
biniere Company présents its claim against the bankrupt estate, and 
seeks to hâve the secured claim of the bankrupt estate against it off- 
set and thereby discharged. I discover no reason why this should not 
be donc. It is urged by the trustée that the daim of the now bank- 
rupt corporation was purely in rem, that is, by enforcing its claim or 
lien on the wood, and that no suit for the amount of the freight paid, 
etc., could hâve been maintained against the Lotbiniere Lumber Com- 
pany even after the exécution of the second written agreement made 
to adjust the matter. I cannot concur in this view. The claim of the 
Progressive Corporation was recognized, as was the obligation of the 
Lotbiniere Company to pay it. It was compétent to show the whole 
transaction and the considération for the agreement of April 4, 1914. 
It appeared that the freight was paid for the benefit of the Lotbiniere 
Company, and the now bankrupt made its claim, which was duly rec- 
ognized. 

[2] I do not doubt the power of this court to open up the matter 
and allow the proposed amendment to the claim presented. If the 
claim of the Progressive Wallpaper Corporation was and is a proper 
offset, there was a mistake of fact in making and presenting the claim 
of the Lotbiniere Company in the form and containing the statement 
referred to, and equity and justice demand that the error be corrected. 
The power of this court to allow claims to be amended is well settled. 
It seems to me very clear that if this now bankrupt corporation be- 
fore its bankruptcy had sued the Lotbiniere Company to enforce its 
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claim, evidenced by tlie agreement to adjust, that is, repay the several 
sums paid for f reight on the wood and later by the mémorandum agree- 
ment, the défendant in such action could hâve offset the amount due 
it on the notes. See United States Trust Co. v. Western Contract Ce, 
81 Fed. 454, 468, 26 C. C. A. 472, 486, where Taft, C. J., said: 

"If B. is enforcing a lien against A.'s property, A. can remove the lien by 
paying to B. tlie amount secured by it. If so, why may lie not be permltted to 
cancel the lien by forgiving B. the debt B. owes him ; i. e., by setting it off? 
We are elearly of opinion that he may do so. Justice is thereby done, and 
oirculty of action is avoided." 

Now that bankruptcy has intervened, can it be said the Lotbiniere 
Company must accept its dividend on its entire demand and pay its 
indebtedness to the bankrupt in fuU? I can discover no justice in 
such a rule in such a case. See, also, 34 Cyc. 638, where it is said: 

"The insolvency of the party against whom the set-ofC is claimed is, as a 
broad gênerai rule, held to be such a spécial equity as will induce a court of 
equity to taise jurisdiction to allow the set-ofC." 

The report of the référée is approved and his fîndings adopted. 

There will be an order allowing the proposed amendment to the 
claim of the Lotbiniere Company, and the référée will offset the claim 
of the bankrupt corporation and allow the amended claim for the bal- 
ance only. 

The trustée will pay the spécial master $20 for his services as such 
from the assets of the estate, and the order will so provide. 



ROYAL EXCH. ASSURANCE OF LONDON v. THEOWER. • 

(District Court, N. D. Georgia. March 12, 1917.) 
No. 1319. 

1. Insurance ©=566-5(3) — Fire Insurance — Sufficiency of Evidence — 

Knowledge of Increased Hazard. 

In a suit between a fire Insurance company and the owner of an insured 
warehouse, évidence held not to show that the insured had knowledge that 
his lessee had installed machinery in the building which increased the 
hazard. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1711-1716.] 

2. Insurance <S=>316 — Fire Insurance— Increasinq Hazard — "Conteol." 

Within a provision forfeiting a fire Insurance policy if the hazard be 
increased by any means within the control or knowledge of the insured, 
"control" involves some knowledge of the hazardous use of the building, 
and the policy is not avoided by aots of a tenant increasing the hazard 
which are not within the owner's knowledge. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 744-747. 

For other définitions, see Words and Phrases, Pîrst and Second Séries, 
Control.] 

3. Insurance <S=3l46(3)— Construction of Policy — Avoidinq Fobfeituee. 

Insurance contracts sUould be construed, if possible, so as to avoid for- 
feiture. 
[Ed. Note. — For other cases, see Insurance, Cent. Dig. | 295.] 

(£:^For other cases see Rame topic & KT3Y-\XjMriER in ail Key-Nvimbered Digosts & Indexe» 
•For opinion on motion for rehearlng, see 240 Fed. 1021. 
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1 Insueance iS=»492 — Fibe Insurance— Inckeased Hazaed— Set-Off or Pre- 

MlUil. 

Where the hazard under a fîre Insurance policy was Inereased by acts 
of a tenant wlthout the knowledge of insured, so as not to avold the pol- 
icy, the clalm of insured on the policy should be reduced by the amount 
of additional premiums required for a policy covering the inereased 
hazard. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 1262-1265.] 

In Equity. Suit by the Royal Exchange Assurance of London 
against Marvin L. Thrower. Decree entered allowing défendant his 
claim for set-off against the mortgage held by complainanL 

King & Spalding, of Atlanta, Ga., for plaintiff. 

Wimbish & Ellis, of Atlanta, Ga., for défendant. 

Tn'EWMAN, District Judge. This case arises in this way: On the 
15th day of June, 1908, Marvin L. Thrower took a policy of insur- 
ance on a certain property described as "a one-story frame, composi- 
tion roof, building and additions thereto attached, occupied for ware- 
house and storage purposes, situated on Irwin street, Samson street, 
and the Southern Railroad, in Atlanta, Georgia," for $5,000. Attached 
to the policy was the standard mortgage clause, which provided that : 

"I.oss or damage, if any, under this policy, shall be payable to Mrs. Caroline 
Hertzfeld, as mortgagee, as her interest may appear." 

In this mortgage clause was a provision that: 

"Whenever this contpany shall pay the mortgagee any sum for loss or dam- 
age under this policy, and shall claim that, as to the mortgagor or owner, no 
liability therefor exists, this company shall, to the extent of such payment, be 
tliereupon legally subrogated to ail the rights of the party to whom such pay- 
ment shall be m'ade, under ail securitles held as collatéral to the mortgage debt, 
or may, at its option, pay to the mortgagee the whole principal due or to grow 
due under the nïortgage, with interest, and shall thereupon receive a full as- 
signment and transfer of the mortgage and ail of such other securitles ; but no 
subrogation shall Impair the right of the mortgagee to recover the full amount 
of her claim." 

On the 12th day of June, 1909, the building covered by the policy 
was destroyed by fire and was a total loss. The insurer claims that 
the policy was void as to Thrower, the mortgagor, and the company 
paid to the mortgagee, Mrs. Hertzfeld, the amount of the mortgage, 
having the note and loan deed transferred to it, and instituted the 
proceeding hère to foreclose the mortgage. The défendant, Throw- 
er, set up in his answer, by way of défense, that the payment of the 
mortgage did not amount to a purchase of the note, but was a pay- 
ment for his benefit under the policy of Insurance issued to him, and 
that he is entitled to hâve the amount due him under the policy offset 
against the amount of the note. The contention of the company is 
that the policy has been rendered void by the insured by an increase of 
the hazard. 

The question really presented hère for détermination, and the ques- 
tion about which évidence had been offered, and on which the case 
was argued and submitted, is whether there was a liability by the com- 

@z=>For other cases seo same topic à KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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panv on this policy issued by it to Thrower, or whether, by ^ncreas- 
ing the hazard, there had been a forfaiture of ail rights under the pol- 
icy, and there is no right of recovery, and bas not been since the al- 
leged increased hazard leading to the forfeiture. 

The évidence shows that the property was insured as a building 
occupied for warehouse and storage purposes, and it was leased to 
the A. A. Smith Cotton Products Company, under a lease for 12 
months, entered into on September 14, 1908. It is an established fact 
in the case, and not disputed, that the building was entirely destroyed 
by fire; it being a considérable conflagration, which originated over 
a block away, and involved, it seems, a lumber yard near the prop- 
erty in question hère, and extended through that property to this build- 
ing. The business carried on in the defendant's property, which was 
insured hère, had nothing to do with the conflagration. The décision 
hère cornes under the provision in the insurance policy which provides 
that: 

"This entire policy, unlesa otherwlse provlded by agreement Indorsed here- 
«n or added liereto, sliall be void * * * if the hazard be increased by any 
means within the eontrol or knowledge of the Insured." 

It is claimed, on behalf of the insurance company, that this provi- 
sion was violated by allowing this building to be occupied by the Cotton 
Products Company and by the business carried on by it therein, prior 
to and up to the date of the fire, not, as bas been stated, that this in 
any way brought about the fire and the loss, but that there was a 
forfeiture of the policy, and the same became void, several months 
prior to the fire, by reason of the increase of the hazard. 

[1] It is probably true from the évidence that the hazard was in- 
creased by the use to which this building was put by the Cotton Prod- 
ucts Company. It seems that there was some machinery in it, and 
that cotton was what is called "reconditioned." While it is unneces- 
sary to détermine it hère, in the view I take of this case, it may be 
fairly assumed, for the purpose of determining the question involved, 
that the hazard was increased, and if Thrower, the insured, had been 
responsible himself for this increased hazard, the policy would bave 
been forfeited and rendered void at the time the building was devoted 
to the use indicated. The policy provides, however, that it shall be 
void if the hazard be increased "by any means within the eontrol or 
knowledge of the insured." So that the question made hère by coun- 
sel, and which clearly arises under the évidence, is whether Thrower 
had knowledge or eontrol of the use to which this building was being 
put by the tenant. 

M. L. Thrower, in his testimony before the court, made certain an- 
swers to questions put to him as follows: 

"Q. The lease took effect on the 22d day of September, 1908, dld It not? A. 
Yes, sir. Q. Did you lease it to anybody else after that, before the fire? A. 
No, sir. Q. Did you make any repairs or do any work on that building after 
you nïade this lease? A. None that I recall. Q. Didn't you put in an eleva- 
tor? A. No; I think that was done about the time we leased it. Q. Wasn't it 
4one at that time, In fact? A. I think so; there was one stipulation of the 
lease, when they leased it, they were to hâve an elevator. Q. What was the 
■elevator put there for? A. To handle the goods, I guess. Q. Was there any 
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spécifie reason given or asslgned why the elevator should be put there? A. 
None that I know of. Q. What? A. Only for ordlnary purposes; he had to 
hâve it to run hls business. Q. Do you recall any reason wtiy tlie elevator 
sliould be put tliere? A. Not especially. Q. Do you reniemlaer about any rea- 
son having been assigned for putting tlie elevator there? A. No, sir; I do not. 
Q. You do not — dld you hâve — 

"The Court: An elevator to take the stufC (rom down In the stone part up 
on the other floor? 

"The Witness: ïes, sir. 

"Q. Were there any other tenants in this building between thls time and 
the time of the flre? A. No; not that I Itnow of. Q. Who dld you deal with 
in regard to this property for the lease? A. I talked to Mr. Smith and Mr. 
Speer, who were then partners in It. Q. Who? A. Mr. Smith and Mr. Speer. 
Q. What building Is your office in? A. Grant Building. Q. What building is 
the office of the Srnlth Cotton Products Company in? A. The same building. 
Q. What business do they conduct? A. Tliey had a cotton business and ferti- 
lizer business. Q. What klnd of a cotton business? A. Why, 1 never investi- 
gated that. Q. It says 'cotton products'; what do they mean by that? A. 
The handling of cotton. Q. What do they mean by 'cotton products?' A. I 
don't knovr, sir; I never savy their business; I never was out there in the build- 
ing; I don't know what they were doing out there at ail. Q. I am talking 
about what knowledge you had of the business they condueted — the character 
of the business they were conducting? A. I never investigated anything about 
Mr. Smith's business. Q. You knew he was in the cotton products business? 
A. I supposed he was by the lease." 

He was again asked the further questions: 

"Q. Did you know how they were using It at any time? A. No, sir; I dldn't 
know there was a pièce of machiuery in there." 

He was asked, then, this question, and made this answer: 

"Q. Did you tell Mr. Brooks in that conversation, or in any conversation at 
any time, that you knew what they were using that building for, and the rea- 
son you did not tell the company was because you were afraid they would 
raise the rates on it? A. No, sir; I did not." 

The âbove is the testimony, substantially, of Thrower on" the sub- 
ject of his knowledge as to the use to which this building was being 
put. It is positive, and is only questioned on account of the fact that 
he ought to hâve known, must hâve known, should hâve known, and 
some importance seems to be attached to the fact that Thrower and the 
tenant had their ofifices in the same office building in Atlanta. I think 
it must clearly be determined, from ail the évidence taken together, 
that Thrower had no knowledge as to the particular use to which this 
building was being put by the tenant. 

[2] It is urged hère that he had control of the building. The lan- 
guage hère is "any means Avithin the control or knowledge of the in- 
sured." To control the matter it would seem to be necessary that 
Thrower should hâve had some knowledge of what was being done 
in this building. It does not seem to me that an owner càn be held 
to the duty of controlling that of which he does not know. 

[3] The rule of law is everywhere, and especially recognized by 
the Suprême Court of Georgia, that insurance contracts should be 
construed in such way, if possible, as to avoid forfeiture. In Clay 
v. Phœnix Insurance Co., 97 Ga. 44, 25 S. E. 417, the rule is stated 
in this way in the first headnote: 
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"Without sacriflcing the substantlal limitations Imposed upon the llabillty 
of an Instirer by the contract between the parties, stipulations and conditions 
In polieies of insurance, like those In ail other contracts, are to hâve a rea- 
sonable intendment, and are to be so construed, if possible, as to avold forfel- 
tures and to advance the bénéficiai purposes intended to be accomplished." 

In Massachusetts Benefit Life Association v. Robinson, 104 Ga. 256, 
30 S. E. 918, 42 L. R. A. 261, the second headnote states: 

"If a pollcy of Insurance Is capable of being construed in two ways, that 
Inteipretation must be placed upon It whlch is most favorable to the insured." 

The well-recognized rule of law in this state, and everywhere else, 
is that, if possible, forfaitures should be avoided. If it is held that 
there is no liability in this case by the insurance company to the in- 
sured, it must be upon the ground that the forfeiture resulted from 
the use to which this building was put, notwithstanding that use had 
nothing to do with causing the fire and the loss, and, if possible, that 
resuit should be avoided. So, in my opinion, the duty to control in- 
volved, reasonably and fairly, some knowledge of the hazardous use 
of the building ; otherwise the forfeiture would be worked simply be- 
cause Thrower was the owner of the building, and the people who 
caused the hazard were his tenants. The language of the policy would 
be given no effect, that the forfeiture should resuit from the increased 
hazard by means within the "control or knowledge" of the insured. 

There is abundant authority for holding that, where there was lan- 
guage like this in the policy, the owner is net responsible for increase 
of the hazard by a tenant without the knowledge of the landlord. 
Beach on Insurance, vol. 2, § 712, discussing this question, says: 

"The Suprême Court of Nebraska approved the followlng instructions In this 
branch of the case in the triai court, to wit: 'If you find from the évidence that 
an addition was placed on said building after the insurance vpas taken, but 
that the same was placed there without the knowledge or consent or by the 
authority of the [assuredl, and was built by the tenant without the consent, 
authority, or knowledge of the [assured], and that the (ire dld not originale In 
eald addition, or in the building to whlch it was attached, then the building 
of such addition would not prevent the assured from recovering In this action.' 
The Suprême Court added, with référence to whether the acts of the tenant 
bound the assured: 'We believe the rule to be this: That when a tenant, with- 
out the knowledge or consent of the assured, erects an addition to the house 
covered by the policy, it does not void the policy unless it contalns a stipula- 
tion to the effect that an increase of the risk by a tenant will render It null 
and void.' " 

In a note a long list of cases are cited as supporting the text ; one 
of thèse cases being Merrill v. Insurance Co. of North America (C. C.) 
23 Fed. 245. In that case, which was by Judge Nelson, in the United 
States Circuit Court for the District of Minnesota, the headnote em- 
bodying what was decided on that subject is as follows : 

"Where a fire insurance policy provides that any change Increasing the 
hazard, either within the premises or adjacent thereto, within the control of 
or known to the assured, and not reported to the company and agreed to by 
indorsem'ent thereon, will render the pollcy null and void, to defeat a recovery 
in action for loss, the company must afflrmatlvely prove that changes made by 
a tenant, which increased the hazard, were made by the consent of the owner 
or his agent." 
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In 3 Joyce on Insurance, §■ 2222, this is said: 

"When, however, the policy was condltioned to be vold In case ol any 
changes wlthin the 'control or knowledge' of the Insured, it was held that acts 
of tenants In violation of the conditions of the policy, and of which the Insured 
had no knowledge, would not defeat a recovery on the policy." 

It is this language, "within the control or knowledge of the insured," 
that differentiates policies like this from many policies as to which 
it has been held that the act of the tenant is the act of the landlord. 
In the second volume of Briefs on the Law of Insurance, by Cooley 
(page 1639), on the question hère, this is said: 

"The condition, whether spécifie or gênerai, sometimes provides that the 
change must be one within the control or knowledge of the insured in order to 
forfeit the policy. Where this Is the condition, the policy will not, of course, 
be forfeited, unless the change in use Is within the knowledge or control of the 
insured." 

In North British Mercantile Ins. Co., etc., v. Union Stockyards Co., 
120 Ky. 465, 87 S. W. 285, on this question the opinion of the court 

says: 

"In the policy being consldered the stipulation Is not in any sensé a war- 
ranty; on the other hand, it admits, at least by Implication, that extrahazard- 
ous use nïay be made of the insured building without the policy being affected, 
for it is provided that the policy will be voided only in the event the 'hazard 
be Inoreased by means within the control or knowledge of the assured.' If 
the assured was Ignorant of it, although it was a matter which he might hâve 
controlled, had he known of it, the policy is not afCected ; or, although he knew 
of it, yet if it was a thing beyond his control, neither is it affected. Such 
seems to us to be the reasonable construction of the language as setting forth 
the intention of the parties." 

The particular expression important hère being, if the assured 
was ignorant of it, although it was a matter which he might hâve con- 
trolled had he known of it, the policy is not affected. 

In East Texas Pire Ins. Co. v. Kempner (1886) 12 Tex. Civ. App. 
533, 541, 34 S. W. 393, 396, it was held as follows: 

"It is insisted that the policy is void because the risk was increased. The 
policy provides that it shall be vold if the risk be increased by any change in 
the occupation of the building or premises, or by the érection of occupation 
of adjacent buildings, or by any means whatever within the knowledge of the 
assured. The évidence shows that Kempner, the assured, dld not bave any 
knowledge of the change in occupancy, or of any use or act that would Inerease 
the risk. His want of knowledge of the use of the gasoline stove, in our opin- 
ion, by the terms of the policy, settled this question against the appellant." 

Other authorities might be cited to the same effect, but the above 
are believed to be enough for présent purposes. There are other au- 
thorities, undoubtedly, which take différent views in différent ways of 
the question involved hère; but I am satisfied that the great weight 
of authority is in line with the cases cited and quoted from above, 
and that Mr. Thrower is entitled to hâve this policy recognized as 
valid and binding as against the insurance company, under the facts 
shown hère, on the ground, particularly, that he had no knowledge of 
the extra hazard, if there was such extra hazard, connected with the 
use to which the building was put. 
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The right to hâve this policy enforced is really interposed as a dé- 
fensive plea to the foreclosure proceeding, but the question, after ail, 
is as to the validity of the policy, and whether it was forf eited or not, 
as has been stated. The resuit of the foregoing is that the défend- 
ant, Thrower, is entitled to a decree allowing his daim under the In- 
surance policy for the entire amount of the loss sustained set ofï 
against the claim of the insurance company under the mortgage. 

[4] I think, however, that there should be deducted from the claim 
on the policy the amount of additional premiums which would hâve 
been required at the rate named in the évidence for the business that 
was actually carried on there. What this would be counsel can readily 
ascertain, and the respective amounts due on the insurance policy and 
the mortgage adjusted. 



JOYCE V. BULGER, Supervising Inspecter, et al. 

(District Court, W, D. Washington, N. D. July 14, 1916.) 

No. 94. 

1. Shipping ig=»16— LacENSiNG OF Steamboat Officeks— Appeal from Action 

OF BOAED OF INSPECTOKS. 

The right of appeal to the supervising inspecter from the décision of a 
board of local steam'boat inspectors refusing to grant a license, or sus- 
pending or revoliing a license, given to "any person deeming himself 
wronged by such refusai, suspension, or revocation," by Rev. St. § 4451^ 
(Oomp. St. 1913, § 8214), is given only to an interested party, and an a]> 
peal by a stranger to the proceeding is a nullity, and confers no jurisdie- 
tion on the supervising inspecter. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ .30-44.] 

2. Shipping <S=»14 — License op Officers of Steam Vessels— Révocation or 

Suspension. 

A license granted to an oflieer of a steam vessel can be revolied by the 
board of local inspectors only on the grounds stated in Rev. St. § 4450 
(Comp. St. 1913, § 8212), and after notice and hearing as therein provided. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 28, 29.] 

In Equity. Suit by George E. Joyce against John K. Bulger, as 
Supervising Inspector, First District, and Bion B. Whitney and Harry 
C. Lord, as Local Inspectors at Seattle, Wash., in the Steamboat In- 
spection Service, Department of Commerce, of the United States. De- 
cree for complainant. 

BalHnger, Battle, Hulbert & Shorts, of Seattle, Wash., for plaintifï. 
Clay Allen, U. S. Atty., of Seattle, Wash., for défendants. 

NETERER, District Judge. The bill in equity allèges: That the 
plaintiff is a citizen of the United States and a résident of Seattle ; that 
the défendant Bulger is the acting supervising inspector of the First 
district steamboat inspection service, Department of Commerce of 
the United States, located at San Fi'ancisco, and the défendants Lord 
and Whitney are local inspectors for Seattle in said steamboat inspec- 
tion service. That February 19, 1916, in pursuance of law and rules 

<^i»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
240 F.— 52 
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and régulations plaintiff was granted by the local inspectors a license 
as "third mate of océan steam vessels." That on the 7th of March, 
1916, one P. Mullen filed with the board of local inspectors, in Seattle, 
a notice of appeal to the supervising inspecter from such action of 
the local inspectors. That on the 22d of June, 1916, the supervising 
inspector notified the local inspectors of Seattle, Wash., to cancel such 
license, and the local inspectors had requested plaintiff to présent his 
license for cancellation pursuant to such order. Plaintiff allèges that 
the local inspectors are threatening, and unless enjoined and restrained 
will cancel such license, and that he will be unable to secure any em- 
ployment for which he is fit, and will suffer irréparable loss and dam- 
age before the matter can be heard on notice, and will be damaged 
in the sum of $3,500. A show-cause order was issued to the local 
board to appear before the court and show why it should not be re- 
strained from revoking this license. 

Section 4440 of the Revised Statutes (Comp. St. 1913, § 8202) pro- 
\ides that, when any person applies for authority to be employed as 
chief, second or third mate of océan or coastwise steam vessels, the 
inspectors shall require satisfactory évidence of the knowledge, ex- 
périence, and skill of the applicant, and, if satisfied of his qualifications 
and good character, they shall grant him a license authorizing him to 
perform such duties for the term of five years upon the waters upon 
which he is found qualified to act, "but such license shall he suspended 
nr revoked upon satisfactory proof of bad conduct, intemperate habits, 
miskillfulness, or want of knowledge of the duties of his station, or 
the willful violation of any of the provisions of this title." (Italics 
ours.) 

It is the duty of the local board of inspectors to investigate ail acts 
of incompetency or misconduct committed by any licensed ofificer, and 
after reasonable notice in writing given to the delinquent of the time 
and place of such investigation witnesses may be examined under oath 
touching the performance of duties of such licensed officer, and if the 
board shall be satisfied that such officer is incompétent, or has been 
guilty of misbehavior, négligence, or unskillf ulness, or has endangered 
life, they shall immediately suspend or revoke his license. Section 
4450, Rev. Stat. (Comp. St. 1913, § 8212). Whenever the local in- 
spectors refuse to grant a license, or suspend or revoke a license, any 
person deeming himself wronged by such refusai, suspension, or revo- 
cation may, within 30 days thereafter, on application to the supervis- 
ing inspector of the district, hâve his case examined anew by such 
supervising inspector, and such supervising inspector may revoke, 
change, or modify the décision of such local board. Section 4452, Rev. 
Stat. (Comp. St. 1913, § 8214). 

[1,2] I think it is apparent that the right of appeal is given only 
to an interested party, that a stranger to the proceeding has no stand- 
ing, and that MuUen's appeal is a nullity, and the action of the super- 
vising inspector, therefore, without jurisdiction, and his act can hâve 
no légal effect, and the threatened act of the local inspectors to re- 
voke such license without notice and hearing (section 4450, supra), is 
arbitrary, and not authorized by law. I think tlie board should be 
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enjoined from enforcing the order of the supervising inspecter, and 
that, if the plaintiff is incompétent or guilty of misconduct, or amen- 
able under the law, he should be proceeded against as prcwided by 
the laws atid gênerai rules and régulations, and given an opportunity 
to be heard before being deprived of a right which has been accorded 
him by the local board. 



FREDENBERG et al. v. WHITNET et al. 

(District Court, W. D. Washington, N. D. January 10, 1917.) 

No. 113. 

1. Shippinq <g=16 — P^NAXTiES — BoAED OF Steamboat Inspectobs — Review 

OF FiNDINGS. 

The courts are wlthout authority to review flndlngs of steamboat in- 
spectors by vvrit of certiorarl. 

[Ed. Note.— Eor other cases, see Shipping, Cent. Dig. §§ 3(M4.] 

2. EQUITT <@==>46 JURISDICTTON "ADEQUATE REMEDT AT LAW." 

To defeat the jurlsdiction of equity on the ground of an "adéquate rem- 
edy at law," the remedy at law must be as complète, practical, and efficient 
to the ends of justice and Its prompt administration as a remedy In equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 159- 
163. 

For other définitions, see Words and Phrases, First and Second Séries, 
Adéquate Remedy.] 

3. Shipping <S=16 — Penalties— Equitable Jueisdiction— Adéquate Rem- 

edy AT Law. 

Equity has jurlsdiction of a suit by an officer of a steam vessel to set 
aside an alleged Illégal order suspending hls license, and to enjoin the en- 
forcement of fines aggregating $13,000 assessed against him for actlng 
after such suspension, on the ground that his right to make a défense to 
any proceedlng against him to enforce such penalties, which may or may 
not be instituted at the option of the govemment, does not afCord him an 
adéquate rem'edy at law. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 30-44.] 

4. Equity <®=546— Jueisdiction — Adéquate Remedy at Law. 

A légal remedy, to be adéquate, and to exclude the jurisdiction of eq- 
uity, must be a remedy which the party hlmself controls and can assert 
at the moment. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §| 151, 152, 157, 159- 
163.] 

5. Shipping <S=14 — Revocation or Officer's License— Authority. 

The provisions of IXev. St. §§ 4440, 4450 (Comp. St. 1913, §§ 8202, 8212), 
authorizing the su.spension or révocation of the license of a licensed officer 
of a steam vessel by the local board of inspectors for bad conduct, viola- 
tion of rules, etc., are clearly pénal, and must be strictly construed. The 
board is vvithout authority to su.spend or revoke a license, except for a 
cause plalnly stated in the statute and after a hearing on written notice 
to the officer, advising him of the charge against him' and glving him an 
opportunity to be heard thereon. 

[Ed. Note, — For other cases, see Shipping, Cent. Dig, §§ 28, 29.] 

In Equity. Suit by John H. Fredenberg and the Kingston Trans- 
portation Company against Bion B. Whitney and Henry C. Lord, as 

"""' , __ » 

<g3»For other cases see same txïpic & KEY-NUMBER In ail Key-Numbered Digests & Indexer 
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Local Inspectors at Seattle, Wash., in the Steamboat Inspection Serv- 
ice, Department of Commerce of the United States, and John K. Bul- 
ger, Supervising Inspecter for the First District, and Roscoe M. Drum- 
heller,. Collector of Customs, District No. 30, United States Customs 
Service. On motion to dismiss bill. Denied. 

Peterson & MacBride, of Seattle, Wash., for petitioners. 
Clay Allen, U. S. Dist. Atty., and Winter S. Martin, Asst. U. S. 
Dist. Atty., both of Seattle, Wash., for défendants. 

NETERER, District Judge. The bill in equity allèges: That the 
petitioner Fredenberg is a citizen of the United States, and the King- 
ston Transportation Company a corporation of the state of Washing- 
ton, having paid its annual license fee as required by statute; that 
Fredenberg is mate and pilot of steam vessels under government li- 
cense No. 54040-2-3. That défendants Whitney and Lord are local 
inspectors in the United States steamboat inspection service, with head- 
quarters at Seattle. That défendant Bulger is the supervising inspect- 
er of the First district of said service. That Drumheller is the col- 
lector of customs for district No. 30, United States Customs Depart- 
ment, under the Treasury Department of the service. That on June 
23, 1916, Fredenberg was navigating the steamer Bremerton from 
Seattle en route to Bremerton, and about 4 o'clock p. m. the steamer 
Flyer, also en route from Seattle to Bremerton, struck the Bremerton 
in the stern. That no damage was donc to either vessel, but that pe- 
titioner reported the matter in writing to the local inspectors, Whitney 
and Lord. That on the 15th of August, 1916, charges were made by the 
local inspectors against petitioner as f oUows, omitting caption : 

"You, as a licensed ofRcer of steara vessels, are hereby oharged with viola- 
tion of article 25, rule IX, page 10, of the Pilot Rules for certain inland watera 
of the Atlantic and Paclflc Coasts and of the coast of the Gulf of Mexico, In 
connection with the collision between the steamer Kltsap and the steamer 
Flyer on June 23, 1916, wliich article spécifies that 'in narrow channels every 
steam vessel shall, when it Is safe and practlcable, keep to that side of the 
fairway or mid-channel whlch lies on the starboard slde of such vessel.' ïou 
are directed to appear at this office on Thursday, August 17, 1916, at 10 a. m., 
to make answer to sald charge. You may be represented by counsel if you so 
désire." 

That on September Ist, following, the défendants Whitney and Lord, 
acting as local inspectors, rendered a décision wherein it was held that 
the charge against petitioner Fredenberg was sustained, and pursuant 
to sections 3 and 4 of the Pilot Rules for certain inland waters, ap- 
proved June 7, 1897, and which read as f ollows : 

"Sec. 3. That every pilot, engineer, mate or itfaster of any steam vessel, and 
every master or mate of any barge or canal boat, who neglects or refuses to 
observe the provisions of the preceding section, shall be liable to a penalty of 
flfty dollars, and for ail damages sustained by any passenger in hls person or 
baggage by such neglect or refusai : Provlded, that nothing hereln shall relieve 
any vessel, owner or corporation from any liablllty incurred by reason of such 
neglect or refusai. 

"Sec. 4. That every vessel that shall be navlgated wlthout complylng with 
the provisions of this act shall be liable to a penalty of two hundred dollars, 
one-half to go to the informer/, for which sum the vessel so navigated shall be 
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liable and may be seized and proceeded against by action in any District Court 
of the United States tiavlng jurisdiction of tlxe offense" 

— a fine of $50 was imposed against Fredenberg and $200 against the 
vessel; and on the 18th of September foUowing the défendant Drum- 
heller, as collecter of customs, made demand upon the petitioner for 
the payment of such penalty, and on the same day made demand upon 
the claimants of the vessel for the sum of $200. It is further alleged 
that, in addition to the penalty placed against the petitioners, the de- 
fendants Whitney and Lord attempted to suspend the license of Fred- 
enberg, and made an order purporting to efifect such suspension ; that 
thereupon Fredenberg appealed from the décision of the local inspec- 
tors to Supervising Inspector Bulger, and on September 28, 1916, the 
défendant Bulger, as supervising inspector, aiïirmed the décision of the 
local inspectors. It is then alleged : That the acts of the local inspect- 
ors and of the supervising inspector in suspending the license was con- 
trary to law and without jurisdiction and void. That following such 
suspension, and pending the appeal, the petitioner continued to act as 
mate and pilot on the steamer Bremerton, and the following letter was 
addressed to Fredenberg by the défendant Drumheller, dated October 
27, 1916, omitting caption : 

"Referring to office letter of the IStli ultimo, relating to i)enalty incurred by 
you, for acting as nïate and pilot, on the American steamer Bremerton, while 
without authority of license to act in that cnpacity, owing to suspension of 
your license, thls office has been instructed by the Secretary of Commerce to 
impose a penalty of one hundred dollars, under section 4438, Revised Statutes, 
for each voyage made by you in the capacity of mate and pilot since Septem- 
ber 2. 1916. You are therefore requested to pay to this office immedlately, the 
sum of thirteen thousand dollars, it having been shown that the vessel "made 
one hundred and thirty trips with you acting as mate and pilot without au- 
thority of license to so act. » • « " 

That a penalty in a like sum was on the same day assessed against 
the steamer Bremerton, and a like demand made for the payment of this 
sum. The prayer is that the order of suspension against Fredenberg 
be declared null and void, and that the défendants, and each of them, 
be permanently enjoined from enforcing the order of suspension, or 
enforcing any penalties for the violation thereof in any sum whatso- 
ever. 

The défendants hâve moved to dismiss the bill — 
"upon the ground that the facts as stated Iherein do not coustitute a cause of 
action for équitable relief, and for the further reason that the plaintiffs hâve 
an adéquate remedy at law by wrlt of certiorari, or by defending and settiiig 
forth the facts upon which they pray for relief in this cause, in their answer. 
in the event that proceedings be taken by the collecter to recover the penalties, 
and for the reason that there is a misjoinder of parties défendant." 

[1] The ground of the motion that there is an adéquate remedy at 
law by writ of certiorari, I think, has been practically abandoned, and, 
if not abandoned, I think that Williams v. Potter, 210 Fed. 318, af- 
firmed 223 Fed. 423, 139 C. C. A. 17, disposes of the contention. The 
Circuit Court of Appeals (223 Fed. at page 424, 139 C. C. A. at page 
18) said: 

"The courts hâve no authority to revlew the flndings of the steamboat in- 
spectors by appeal or writ of error. The most they can do is to see that the 
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Inspectors act wlthin thelr jurisdiction, and that the Constitution and statu- 
tory rigbts of citizens are net Impalred." 

[2, 3] The contention that there is a misjoinder of parties does not 
appear. The contention that there is an adéquate remedy at law by 
défense to a suit to recover the penalty, I think, must Ukevvise fail. 
In order to be adéquate, the remedy at law must be as complète, as 
practical, and as efficient to the ends of justice and its prompt admin- 
istration as a remedy in equity. Walla Walla v. Walla Walla Water 
Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341. The Suprême Court 
of the United States, in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 
441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, held that 
a suit by stockholders against the corporation to enjoin the directors 
and officers from complying with the provisions of a state statute, al- 
leged to be unconstitutional, was properly brought within the equity 
rule of the court. This was a case where the Minnesota rate law was 
in question. It was contended that there was an adéquate remedy at 
law, for that the officers could make défense when they were arrested 
and brought to the bar of the court. The court held that it would not 
be equal protection to an individual to allow him to come into court and 
make his défense upon condition that, if he fails, the penalty would 
subject him to imprisonment, or to extravagant and unreasonable loss. 
The law, under such circumstances, would impose such conditions as 
would work abandonment of individual rights, and such a gross hard- 
ship as would deny a speedy and adéquate remedy at law, especially 
when penalties are so eriormous as to deter a person from asserting 
a constitutional right and jeopardizing his liberty, or resulting in great 
loss of property. In Barber v. Barber, 21 How. 591, 16 L. Ed. 226, and 
Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82, the Su- 
prême Court has held, in effect, that the remedy, to be adéquate, must, 
to the chancellor, in exercising sound discrétion, appear to be as plain,- 
practical, efficient, and speedy as the remedy in equity, in order to dé- 
chue jurisdiction; and that the légal remedy, both in respect of the 
iînal relief and the motive of attaining it, must be as efficient in law as 
in equity, was held by the same court, in Kilbourn v. Sunderland, 130 
U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005, and unless it appears that the 
légal remedy is neither obscure or doubtf ul as to its adequacy or com- 
pleteness, the chancellor should not décline to extend the équitable arm 
of the court. 

[4] The légal remedy, if any, which could be asserted when formai 
action is entered to recover the penalty, is a remedy which rests solely 
in the will of the government. No action has been instituted. De- 
mand has been made. When action will be instituted, and opportunity 
to make légal défense afforded, rests solely with the discrétion of the 
public officiais. "Adéquate remedy at law," in Wheeler v. Bedford, 54 
Conn. 244, 7 Atl. 22, is said to be a remedy vested in the complainant, 
to which he may at ail times resort at his own option, fully and f reely, 
without let or hindrance ; and in Bank v. Stone (C. C.) 88 Fed. 383, at 
page 397, the court said : 

"It would seem clear that a court of equity wlU not withhold rt'lief from a 
suitor merely because he may bave an adéquate remedy at law if bis adversary 
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chooses to glve It to hiiri. A remedy at law cannot be adéquate, if Its adequacy 
dépends upon the will of the opposlng party." 

The Suprême Court of the state of Washington, in Ritterhoff v. 
Puget Sound Bank, 37 Wash. 76, at page 81, 79 Pac. 601, at page 602 
(107 Am. St. Rep. 791). in an action brought to cancel a note held by 
the bank, which plaintifïs claimed was forged, in taking équitable 
cognizance, said: 

"Respondents' crédit may be contlnuously affected, or Injured, by reason of 
the existence of thls clalm, for appellant, at Its élection, may continue to hold 
the note and assert a clalm thereon for an Indefinite perlod, and then com- 
mence an action at law for its enforcement immediately prior to such time as 
the note would be barred by the statute of limitations." 

In the instant case the petitioners, having assessed against them, 
respectively, $13,000, hâve their crédit destroyed to that extent. They 
are powerless to hâve their rights adjudicated in a court of law until 
the défendants seek to coUect the penalty in a court of law. This 
may be postponed indefinitely. The statute of limitations, perhaps, 
never would run against the government, and hence the petitioners 
would be remediless, unless through the equity side of the court. In 
thèse days of industrial expansion, parties should hâve a right to hâve 
any issue which involves their financial status speedily adjusted, and 
this right should not be permitted to rest upon the discrétion of the 
other party, and a légal remedy, to be adéquate, must be a remedy 
which the party himself controls and can assert at the moment. When 
there is a doubt in the mind of the chancellor as to the adequacy of 
the remedy, that doubt should be resclved in favor of the petitioners. 
Simpkins, Equity Suit, p. 25; Rumbarger v. Yokum (C. C.) 174 
Fed. 55. 

[ 5 ] The court having concluded to entertain the pétition, it must be 
determined whether it states any grounds for relief. It is contended 
that, an appeal having been prosecuted, the opération of the order of 
suspension was suspended by the appeal until the appeal was disposed 
of, and that otherwise the right of appeal would be inoperative, be- 
cause in many cases the penalty would hâve been suffered by the time 
the appeal was heard by the supervising inspector; and it is further 
contended that the license could not be suspended, as the charge made 
against the petitioner did not provide for suspension of license as a 
penalty for violation. It is conceded that petitioner was charged only 
for violation of article 25, rule IX, for the violation of which sus- 
pension of license is not a penalty. It is contended, however, by the 
défendants, that the inspectors had authority to suspend the license 
by virtue of section 4439, Rev. Stat. (Comp. St. 1913, 8201), which 
reads : 

"Such license shall be suspended or revoked upon satisfactory proof of bad 
oonduct, inteniperate habits, incapacity, Inattention to bis dutles, or the will- 
ful violation of any provision of this tltle applicable to him" 

— and that : 

"Section 4450 [section 8212] is enlarged by the Pilot Rules, and In any event 
misconduct of any kind, v?hether it grows ont of the violation of a pilot rule 
or whether It would be classed as négligence or misconduct, broadly speaking, 
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withoiit regard to any statute, cornes cleariy wlthln the tenna of section 44ûO 
and gives the local board jurlsdlction to revoke or suspend a license." 

It is observed, however, that this section provides that the accused 
must hâve reasonable notice in writing of the time and place of such 
investigation, and notice implies advice of charge to be investigated. 

The rules of practice promulgated by the Department of Commerce 
for the steamboat inspection service (May 13, 1916, Ed., page 125) fur- 
ther emphasizes this fact. The first paragraph provides : 

"1. Suspension and Revocation of lAcense. The Inspector shall, wheu 
charges hâve been duly flled against a Ucensed offlcer of a vessel, furnish the 
accused with a copy thereof, setting forth speciflcally their character and the 
section of the statutes or the rules of the board that hâve beeu violated." 

The law in issue is cleariy pénal, and under ail of the authorities, 
must be strictly construed. Libéral construction, as suggested by the 
défendants, cannot prevail in such a proceeding. Nor can the penalty 
be invoked and the provisions enforced unless the penalty is plainly 
imposed by the statute. Tiffany v. Bank, 18 Wall. 409, 21 L. Ed. 862. 
Nor can a party be subjected to a penalty for the violation of a re- 
quirement upon v^'hich he has not been afforded opportunity to an- 
swer. If it vvas sought to suspend the license of the petitioner, he 
should hâve been notified of the charge made and afforded an oppor- 
tunity to défend. This court, in Joyce v. Bulger et al., 240 Fed. 817, 
said : 

"Section 4440 of the Revlsed Statutes [Comp. St. 1913, § 8202] provides that 
when any person applies for authority to be employed as chief, second or third 
mate of océan or coastwise steam vessels, the Inspectors shall require satls- 
factory évidence of the linowledge, expérience, and skill of tlie applicant, aud. 
if satisfled of his qualifications and good character, they shall srant him' a li- 
cense authorlzing him to perform such duties for the terni of five years upon 
the vfaters upon which he is found qualifled to act. 'hut such license shall be 
suspended or revoked upon satisfactory proof of boA conduct, intemperate hab- 
its, unslcillfiilness, or want of knmcledpe of the duties of his station, or the 
tmllful violation of any of the provisions of this title.' It is the duty of the 
local board of inspectors to Investlgate ail acts of incompetency or misconduct 
eommitted by any licensed officer, and after reasonable notice in writing given 
to the délinquant of the time and place of such investigation, witnesses may be 
exam'ined under oath touching the performance of duties of such licensed of- 
ficer, and if the board shall be satisfled that such offlcer is incompétent, or has 
been guilty of mlsbehavlor, négligence, or unskillfulness, or has endangered 
life, they shall immediately suspend or revoke his license. Section 4450, Rev. 
Stat. [Comp. St. 1913, § 8212]." 

That the "rules of procédure are valid, and authority lodged in the 
department to make them, and as such hâve the force and effect of 
law, has been frequently recognized. United States v. Grimaud, 220 
U. S. 506, 31 Sup. Ct. 480. 55 L. Ed. 563; Cosmos Exploration Co. 
v. Gray Eagle Co., 112 Fed. 4,50 C.C. A. 79,_ 61 L. R. A. 230. The 
license was suspended arbitrarily, without notice, and the assessment 
of the penalty of $26,000 is therefore not warranted. 

What has been said disposes of the motion to dismiss, and no opin- 
ion is expressed as to the elïeçt of the appeal upon the order suspend - 
ing the petitioner's license. 

The motion is denied. 
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NORRIS et al. v. MONTEZUMA VALLEY IRR. DIST. et aL 

(District Ckjurt, D. Colorado. December 2, 1916.) 

No. 6532. 

Waters and Wateb Courses <S=>231 — Irrigation Districts— Power of As- 
SEssMENT — District Bonds. 

Irrigation Aet May 3, 190.5 (Sess. Laws Colo. 1905, p. 246), providing 
for the organizatlon of Irrigation districts, has for its object the authori- 
zation of local Improvements, to be paid for by spécial assessments on 
the lands to be beneflted, on the basis of the acre unit. It provides that 
lands which will not be beneflted by the improvement shall be excluded 
from the district, and that those Included shall be subject to an annual 
assessment for the payment of the district bonds and interest, and that 
for the purpose of such assessment they shall be valued at the same rate 
per acre, and In case of a shortage of water it shall be prorated on the 
acre basis; that the fund produced by the assessments shall be kept 
separate from ail other funds. Held, that land subject to assessment un- 
der such act ean be required to bear only its proportionate share of the 
cost of the improvement ; that when an assessment has been levied by a 
county board on the lands of a district to pay the annual interest on the 
district bonds, and sufficient in amount, the board has no power to re- 
assess lands which hâve paid the assessment to make up a deflciency 
caused by the failure of other lands to pay. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. § 320.] 

At Law. Action by Mark Norris and others against the Monte- 
zuma Valley Irrigation District and others. Pétition by plaintiffs for 
mandamus to enforce judgment. Denied. 

Hayt. Dawson & Wright, of Denver, Colo., and Mark Norris, of 
Grand Rapids, Mich., for plaintiiïs. 

Ritter & Buchanan, of Durango, Colo., W. F. Mowry, of Cortez, 
Colo., and S. W. Carpenter, of Mancos, Colo., for défendants. 

LEWIS, District Judge. The petitioners obtained a judgment in 
this court on January 19th last fo'r the sum of $5,415.10 on interest 
coupons detached from irrigation district bonds issued by the respond- 
ent District, and now apply for writ of mandamus to compel a levy 
to be made for its payment. There is an answer resisting the issuance 
of the writ on the grounds set up. 

The Montezuma Valley Irrigation District was organized under the 
act approved May 3, 1905 (1905 Session L,aws, p. 246), and its powers 
and purposes are set forth in that act. 

On May Ist, 1907, it issued its negotiable bonds in dénominations 
of $500.00 each, to the amount of $795,000, and thereafter on Decem- 
ber Ist, 1910, a second issue of the same dénomination to the amount 
of $10,000, both issues bearing interest at the rate of six per cent, per 
annum, represented by semi-annual coupons attached, payable June 
Ist, and December Ist each year. The interest coupons on which the 
judgment was obtained fell due on December Ist, 1914. Substantially 
ail of the interest prior to that date had been paid and the coupons 

4S=;>For other cas«s see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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taken up. It thus appears that the annual interest on the total bonded 
indebtedness of $805,000, amounted to $48,300. 

The Board of County Commissioners of Montezuma County is au- 
thorized and directed under the act to make annual levies to meet the 
interest payments, and in the latter part of 1913, as the act required, 
they made the levy to pay the interest falling due in 1914. The levy 
would hâve produced when fully discharged $43,848.88. It was an- 
ticipated on représentation to the commissioners by the district board 
that the balance required over and above the levy to meet the interest 
for that year would be made up out of about $12,000, that was ex- 
pected to come in f rom other sources provided for in the act, and that 
amount did actually come in, so that the levy with the additional fund 
f rom other sources exceeded in amount the interest falling due in 1914, 
but the levy was not ail paid off. The shortage on account of failure of 
différent land owners to pay was about $20,000. Interest coupons ma- 
turing that year are still outstanding to the amount of about $15,000, of 
which $225 is of the second issue and the remainder of the first issue. 
There is now about $1,400 in the treasury applicable to their payment. 

It thus appears that the levy to meet the interest for 1914 was amply 
sufficient for that purpose if ail pajrments required under it had been 
made. 

The bonds were in form negotiable and on their face stated the title 
of the act (supra) under which they were issued and the date of its 
approval, as the statute required. To now compel another levy for the 
payment of the 1914 interest is to require lands that hâve already dis- 
charged the 1913 levy to make up the deficiency caused by a failure 
to realize the amount assessed against other lands in the district ; and 
this the respondents insist cannot lawfuUy be done. They say that 
when one levy ample in amount bas been made to meet the accruing 
interest and every step taken authorized by the law to enforce its pay- 
ment, the power given under the act is exhausted, that the act is one 
for local improvements, that it only authorizes assessments in pro- 
portion to the benefits received, that no power is given to the respond- 
ent Board of County Commissioners or any other officer either ex- 
pressly or by implication to levy a gênerai tax on the property in the 
district, that by necessary implication from the terms of the act such 
power is withheld, that the tracts which bave discharged the levy for 
the 1914 interest hâve met their whole obligation, and that to now 
re-assess them for the purpose of making up the deficiency caused by 
the failure to discharge the levy on other tracts would violate the 
plain purpose and requirement of the act and would take, without due 
process of law and without compensation, the property of the owners 
of the tracts that hâve paid. 

The one and only purpose of the act is to provide for making a 
local improvement, the cost of which is to be assessed by the acre unit 
against the lands to be thereby benefited. Ail lands not benefited are 
expressly excluded from bearing any of the burden, the third section 
requiring their exclusion by the board. The first section exempts ail 
ditches theretofore constructed and not owned by the district and lands 
watered thereby. The second section authorizes only résident free- 
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holders to take part in the formation of the district. By the fourth 
section no one who is not a qualified elector and a résident freeholder 
■can at any time vote on any question concerning the establishment and 
management of the district. Section 17 reads: 

"Said bonds, and the Interest thereon, shall be paid by revenue derlved 
from an annual assessment upon the real property of the district, and the 
real property of the district shall be and remain Uable to be assessed for 
such payments as herein provlded." 

Section 19 provides: 

"AU lands within the district for the purposes of taxation under thls act 
shall be valued by the assessor at the same rate per acre : Provlded, that in 
no case shall any land be taxed for irrigation purposes under thls act, whicn 
from any natural cause cannot be irrigated, or is incapable of cultlvatlon," 

and also excludes from assessment the improvements on the lands to 
be assessed. By section 20 the taxes levied under the act are denom- 
inated "spécial taxes," and by section 21 the funds collected from the 
assessments to pay bonds and interest must be kept separate from ail 
other funds and from each other. If water is insufficient for ail, it 
must be pro rated (section 29), and by the foUowing sections other 
lands that may be thereafter included shall bear their pro rata share of 
the entire burden, 

Without more, the terms of the act are strongly conducive to sup- 
port respondents' contention; but I do not regard that question as 
open for discussion. It is agreed that the Colorado act is substantially 
a copy of the California act, adopted in 1887 (St. 1887, p. 29) and 
commonly known as the Wright Act, and when Colorado adopted the 
législation of that state she accepted and adopted the construction 
theretofore placed on the act by the courts of that state. 

Prior to May, 1905, the Suprême Court of California in Turlock Ir- 
rigation District v. WiUiams, 76 Cal. 360, 18 Pac. 379, had the Wright 
Act under considération in a proceeding by the district against its 
secretary in which it was sought to compel him to sign the district 
bonds authorized by the act. It was said, among other things, that 
the act provlded for local improvements, and that it came under the 
rule that charges for such improvements are to be apportioned in 
some just and reasonable mode according to the benefits received, cit- 
ing Hagar v. Réclamation District, 111 U. S. 705, 4 Sup. Ct. 663, 28 
L. Ed. 569. 

Again, in San Diego v. Irrigation District, 108 Cal. 189, 41 Pac. 
291, 35 L. R. A. 33, that court had occasion to consider the act. The 
City of San Diego contended that the three thousand acres which it 
owned within the district were not subject to assessment under the 
Wright Act ; that by the Constitution of the state the lands were ex- 
pressly exempt from taxation. The décision was rendered in 1895, 
and in response to the contention the court said : 

"But the assessment to satisfy which the lands In question were sold is not 
a tax, within the meanlng of said provision of the Constitution. * * • 
The district, when formed, is a local organizatlon, to secure a local benefit, 
to be derived from the irrigation of lands from the same source of water 
supply, and by the same System of works. It is, therefore, a charge upon 
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lands benefited, or capable of being beneflted, by a single local work or irn- 
provement, and from which the state, or the public at large, dérives no di- 
rect beneflt, but only that reflex beneflt which ail local Improvements confer. 
In Taylor v. Palmer, 31 Cal. 241, 255, the court defined the tenu 'assessment,' 
as distlnguished from 'taxation,' thus : 'It is not a power to tax ail the prop- 
erty within the corporation for gênerai purposes, but the power to tax spé- 
cifie property for a spécifie purpose. It is not a power to tax property gen- 
erally, founded upon the benefits supposed to be derived from the organiza- 
tlon of a governnient for the protection of llfe, liberty, and property, but a 
power to tax spécifie property founded upon the benefits supposed to be de- 
rived by the property Itself from the expenditure of the tax in its Immédiate 
vicinity.' " 

Other western states hâve passed acts quite similar to the Wright 
Act and their courts hâve reached the same conclusion in this respect. 

See Board v. Peterson, 4 Wash. 147, 29 Pac. 995 ; Lundberg v. 
Irrigation District, 40 Utah, 83, 119 Pac. 1039; Irrigation District v. 
Bradley, 8 Idaho, 310, 68 Pac. 295, 101 Am. St. Rep. 201; Board v. 
ColHns, 46 Neb. 411, 64 N. W. 1086; and the Suprême Court of 
Colorado in Thomas v. Patterson, 159 Pac. 34, apparently adopts the 
construction given the Wright Act in this respect in its référence to 
Jewell v. City of Superior, 135 Fed. 19, 67 C. C. A. 623. 

When a controversy involving a construction of the Wright Act 
reached the Suprême Court (Irrigation District v. Bradley, 164 U. S. 
112, 176, 17 Sup. Ct. 56, 41 L. Ed. 369), that court, of course, accepted 
the construction given the Wright Act by the Suprême Court of Cal- 
ifomia, and accepting that construction it decided the case in ac- 
cordance with the rules applicable to assessments for local benefits. 
That this was the conclusion is further demonstrated by French v. 
Barber Asphalt Paving Co., 181 U. S. 340, 21 Sup. Ct. 625, 45 h. 
Ed. 879, Houck v. Little River District. 239 U. S. 262, 36 Sup. Ct. 
58, 60 L. Ed. 266, and St. Louis Land Co. v. Kansas City, 241 U. S. 
430, 36 Sup. Ct. 647, 60 L. Ed. 1072. 

In view of the foregoing I am of the opinion that the annual levies 
required by the Colorado act are not to be regarded in the light of 
levies for gênerai taxes, and must be considered as assessments to pay 
for local improvements, and that the total burden thus placed upon 
each acre must be reasonably proportionate to the benefits received. 
The owners cannot be taxed disproportionately to each other. Realty 
Co. V. Granité Co., 240 U. S. 55, 59, 36 Sup. Ct. 254, 255, 400, 60 L. 
Ed. 523. Such assessments are only sustainable when the benefits re- 
ceived by the property assessed are proportionate to the burden placed 
upon it. m. C. Railroad v. Decatur, 147 U. S. 190, 199, 13 Sup. Ct. 
293, 37 E. Ed. 132; Hagar v. Réclamation District, supra; City v. 
Knowles, 17 Colo. 204-212, 30 Pac. 1041, 17 L. R. A. 135; City v. 
Robinson, 12 Colo. 593, 599, 21. Pac. 899; City v. Kennedy, 33 Colo. 
80, 80 Pac. 122, 467; Cooley's Constitutional Limitations (5th Ed.) 617. 

That act gives the county assessor and the Board of County Com- 
missioners the power and imposes on them the duty to make the an- 
nual assessment and levy (sections 17, 18, 19, 20) only on the lands 
to be benefited ; it provides that the bonds and interest shall be paid 
by revenue derived from an annual assessment upon the real property 
of the district which shall remain liable to be assessed for such pay- 
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ments as therein provided ; and the assessments and levy are restricted 
to the property to be benefited, each acre subject to irrigation and 
cultivation being in the judgment of the Législature equally benefited 
by the improvement. The power thus given and the manner of its 
exercise is spécifie and excludes any imphcation of any other or greater 
power. The method provided by the act for the payment of the bonds 
and interest is exclusive, and the court cannot require the board to 
départ from the method prescribed for it in the act. Stryker v. Board, 
77 Fed. 567, 574, 23 C. C. A. 286. 

The proposition that the passing of the coupons to judgment has 
not enlarged the rights of the petitioners to obtain payment, is not seri- 
ously controverted. 

There is no dispute hère betvi^een holders of interest coupons over 
the fund now on hand and in the treasury as in Thomas v. Patterson, 
159 Pac. 34, though there are outstanding coupons due at the same 
time those that passed to judgment were due. There, as hère, the as- 
sessrnent and levy was not made separately to pay the interest on the 
first and second issues, but one levy only was made to cover both. 
Under that case it was held that each coupon was entitled to only its' 
proportionate share of the money in the treasury. It may be doubted 
whether that holding can be said to be a construction of the state 
statute. However, I feel that a good purpose is served in keeping 
the procédure uniform in state and fédéral court in the same juris- 
diction, and will follow the practise adopted in that holding. 

The testimony adduced is, I think, sufficient to enable counsel to 
agrée on the proportionate amount that should be paid on the judg- 
ment, and time will be given until the 27th inst. for that purpose. If 
they are unable to agrée the court will then fix the amount and the 
writ will issue against the county treasurer for the amount named. 

The writ prayed for against the Board of County Commissioners 
and the County Treasurer to make assesssment and levy will, for the 
reasons above stated, be denied. An order to that eflfect may be en- 
tered. 
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THE IMBERHORNB. 

(District Court, S. D. Alabama, S. D. February 13, 1917.) 

No. 1640. 

1 Seamen ®=324 — Wages — ^Pabt Patmbnt at Intbemediate Pobts — Fobeign 
Vessels. 

Seamen's Act March 4, 1915, c. 153, § 4, 38 Stat 1165, amending Rev. 
St. § 4530, and providlng for part paynïeEt of seamen's wages at Inter- 
mediate ports, by Its terms applies to seamen on forelgn vessels whlle In 
ports o£ the United States, and, when Invoked, must be enforced by the 
courts. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 123-128.] 

:>. Seamen <S=>23 — Suit to Rbcoveb Part Wages— Construction or Statute. 

Dingley Act June 26, 1884, c. 121, § 10, 23 Stat. 55 (Comp. St. 1913, § 
8323), as amended by Seamen's Act March 4, 1915, c. 153, § 11, 38 Stat. 
1168, makes it unlawful to pay any wages to a seanian In advance of their 
baving been earned, and provides that "the payment of auch advance 
wages • • • shall in no case except as herein provided absolve the 
vessel or the master or the owner thereof from the fuU payment of wages 
after the same shall hâve been actually earned, and shall be no défense to 
a llbel suit or action for the recovery of such wages." It further provides 
that "thls section shall apply as well to forelgn vessels while in waters of 
the United States as to vessels of the United States." Held that, in a 
suit by seamen to recover one-half the wages earned on arrivai In a port 
of the United States, under Rev. St. § 4530, as amended by section 4 cl' 
said Seamen's Act, the court cannot deduct from the wages earned the 
amount of advances made to them when they shlpped, although they are 
allens, serving on a foreign vessel, and the advances were made in a foi-- 
eign country, where they were not unlawful. 

[Ed. 'Note.— For other cases, see Seamen, Cent. Ddg. §§ 118-122.] 

In Admiralty. Suit by John Koskiner and others against the Rus- 
sian ship Imberhorne. Decree for libelants. 

Rickarby & Austill, of Mobile, Ala., for libelants. 
Harry T. Pegues, of Mobile, Ala., for claimant. 

ERVIN, District Judge. This is a libel filed by varions seamen 
employed on the Russian ship Imberhorne, in which they claim under 
the provisions of section 4530 of the Revised Statutes, as amended 
by what is commonly called the "Seamen's Act," one-half of the wages 
that had been earned by said seamen up to the time the Imberhorne 
arrived at Mobile. The seamen were shipped at Grenock, Scotland, 
on or about December 1, 1916, and so had served about 55 days at 
the time when they reached Mobile. The proof shows that they then 
demanded of the master one-half of the wages that had been earned 
by them, and that the payment was refused by him, because he claims 
that he paid to each of thèse seamen one month's pay in advance, which, 
taken together with the subséquent payments made by the master to 
such seamen, amounts to more than one-half the total wages earned 
by such seamen up to the time of their demand on the captain. 

The libelant contends that, under the provisions of section 10 (a) and 

^=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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10 (e) of the Seamen's Act, the déduction of advanced wages is pro- 
hibited. The master contends that the seamen hâve deserted, and un- 
der the provisions of section 4596 of the Revised Statutes, as amended 
by said Seamen's Act, that they hâve forfeited their wages. 

The master and mate hâve been examined on behalf of the vessel, 
and the seamen hâve also been examined on their own behalf. Both 
the master and mate claim that the seamen hâve deserted, and that 
such désertion has been entered on the log of the ship. The seamen 
claim that they did not désert, but that they demanded one-half of 
the pay, which they claim they are entitled to, and that they hâve been 
ordered ashore by the master, and that they came ashore as a resuit 
of such order. The master dénies ordering them ashore. 

Upon a careful considération of the évidence of the master, I am 
convinced that, while he has entered upon the log book the fact of the 
absence of the seamen for more than 24 hours, still he does not con- 
sider that thèse seamen hâve deserted ; but he still considers that they 
bave a right to return and continue under their original employaient 
with the vessel. I find, therefore, that there has been no désertion on 
the part of thèse seamen. 

There is another question presented in this case by the Russian 
consul, wherein he files a protest against this court's assuming jurisdic- 
tion of this question, because the terms of the treaty between Rus- 
sia and the United States gives to the Russian consul exclusive right 
to hear such questions as this. I find, however, that the provisions of 
this treaty bave been abrogated, and the terms of this act are in force 
as well against this vessel as against vessels of the United States. The 
Ixion (D. C.) 237 Fed. 142. 

[1] The Suprême Court, in the case of Patterson v. Bark Eudora, 
190 U. S. 169, 23 Sup. Ct. 821, 47 I^. Ed. 1002, say: 

"Yet when a forelgn merchant vessel cornes Into our ports, like a foreign 
citizen coming into our territory, it subjeets itself to the jurisdiction of this 
country. * * * It follows from thèse décisions that It is within the power 
of Congress to prescribe the pénal provisions of section 10, and no one vcithin 
the jurisdiction of the Dnited States can escape liability for a violation of 
those provisions on the plea that he Is a foreign citizen or an officer of a for- 
eign merchant vessel. It also follovrs that It is a duty of the courts of the 
United States to give full force and effect to such provisions. It is not pre- 
tended that this governnient can control the action of foreign tribunals. In 
any case presented to them) they V7ill be guided by their ovyn views of the law 
and its scope and effect, but the courts of the TJnlted States are bound to ac- 
cept this législation and enforce It whenever Its provisions are violated. 
* * * And this législation, as plainly as words can make It, Imposes thèse 
conditions upon the shipment of sallors In our harbors, and déclares that they 
are applicable to foreign as well as to domestic vessels. Congress has thus 
preseribed Conditions whlch attend the entrance of foreign vessels into our 
ports, and those conditions the courts are not at liberty to dispense with." 

It is true hère the court was passing upon a shipment of seamen 
made v^fithin this country, but the language used certainly carries with 
it the idea that, regardless of whether the shipment may bave been 
made hère or elsewhere, when the vessel comes hère it feecomes ira- 
mediately subject to our làws on this question. This must be neces- 
sarily true, because the same court (190 U. S. on page 173, 23 Sup. 
Ct. on page 822, 47 L. Ed. 1002) says : 
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"When, as hère, the statute déclares In plaln words Its Intent In référer tv» 
to a prepayment of seamen's wages, and foUows that déclaration wlth a fur- 
ther statement that the rule thus announeed shall apply to forelgn vessel» as 
well as to vessels of the United States, it would do violence to language to 
say that It was not applicable to a forelgn vessel." 

That court follows this statement by holding that thîs enactment is 
not invalid because invasivé of the liberty of contract guaranteed by 
our Constitution. 

[2] This brings us to the main question in the case. In the case of 
The State of Maine (D. C.) 22 Fed. 733, Judge Brown, in construing 
the Dingley Bill (Act June 26, 1884, c. 121, 23 Stat. 53), holds that, 
where advances were made to the seamen in a foreign jurisdiction in 
ordef to induce them to sign, such advance is not included under the 
prohibitory clause of the act, and hence such advance on wages should 
be deducted from the one-half of the wages earned by the seamen. 
His opinion is strongly and clearly written,. and I agrée in the main 
with what he there says in holding that the penalties declared by this 
act cannot be imposed upon the master or the vessel for acts donc in 
a foreign jurisdiction. 

The Dingley Bill was amended by what is commonly called the "Sea- 
men's Act," but the provisions of the Dingley Bill as to forbidding ad- 
vances on seamen's wages do not seem to be changed by the amend- 
ment. The question in my mind is one that does not seem to hâve been 
considered by Judge Brown, and is whether the provisions of section 
10 of the Dingley Act, as amended by the Sejimen's Act, does not lay 
down a rule which a judge in this country is bound to foUow in pass- 
ing upon how one-half of the wages of a seaman is to be calculated. 
In other words, that even though the penalties declared by the act can- 
not be applied to or enforced against the vessel, still when we come 
to figure the one-half of the seaman's wages that hâve been earned, 
we are directed by the terms of the act to exclude any advances which 
may hâve been made by the ship to the seaman, whether made in a 
foreign jurisdiction or not, and we must follow this rule in calculating 
the wages of the seaman when a libel is filed in the admiralty courts 
of this country. 

The act, in amending section 4530, says: 

"Every seaman on a vessel of the United States shall be entitled to recelve 
on demand from the master of the vessel to which he belongs one-half part of 
the wages which he shall ho/ve then earned at every port where such vessel, 
after the voyage has been commenced, shall load or deliver cargo before the 
voyage is ended and ail stipulations in the contract to the contrary shall be 
void." 

Section 10 (a) of the Dingley Act, as amended, provides: 

"That It shall be, and is hereby, made unlawful in any case to pay any sea- 
man wages in advance of the time when he has actually earned the same, or 
to pay such advance wages, or to make any order, or note, or other évidence of 
indebtedness therefor to any other person, or to pay any person, for the shlp- 
ment of seamten when payment is deducted or to be deducted from a seaman's 
wages. • * • The payment of such advance wages or allotment shall in 
no case except as hereln provided absolve the vessel or the master or the owner 
thereof from the full payment of wages after the same shall hâve been actu 
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ally earned, and shall be no défense to a Ubel suit or action for the recovery 
of such wages." (Itallcs mine.) 

Section 10 (e), as amended, reads : 

"That this section sliall apply as well to foreign vessels while In waters of 
the United States, as to vessels of the United States." 

In considering the question of whether or not the advance on the 
wages which has been made in a foreign jurisdiction should be ex- 
cluded, I am strucit in the first place with the statement contained in 
section 10 (a) : 

"Ttie payment of such advance wages or allotment shall in no case except as 
herein provided absolve the veasel or the m'aster or the owner thereof from 
fuU payment of wages after the saine shall hâve been actually earned, and 
shall be no défense to a lihel suit or action for the recovery of such wages." 

Now, in the first place, hère is a direct instruction to the court to 
reject the advance on the trial of this question, and the language seems 
to me to necessarily exclude the advance, because it says "in no case" 
is the advance to be allowed. 

We are necessarily bound to concède that the act is to hâve some 
force, even though the shipping of the seaman and the advance on 
his wages was made in a foreign port, because the provision requiring 
the payment of the one-half of the wages earned by the seaman is be- 
fore the court for enforcement, and this provision is to be enforced, • 
notwithstanding the fact that the seaman was shipped in a foreign ju- 
risdiction. If, then, some part of this act is applicable on this state 
of facts, then the question is how far the provisions of the act shall 
be applied. What provisions of the act are applicable, and what pro- 
visions are inapplicable, on this state of the facts? If we should say 
that, because the seamen wefe shipped in a foreign jurisdiction, none 
of the provisions of the act are applicable, we should hâve an entirely 
différent question, because we would be controlled, not by the provi- 
sions of the act, but by the gênerai maritime law ; but the moment we 
concède that the seaman, under the provisions of this act, is entitled 
to the payment of one-half of the wages he may hâve earned, then it 
seems to me that we must also concède that the other provision of the 
act which rejects the advance on the wages must also be in force, no 
matter where such advances may hâve been made, and to my mind the 
provisions of section 10 (a) lay down the law which this court is 
bound to follow. 

Again, it will be noticed that the advance to the seaman on his wages 
before the same hâve been earned is declared by the act to be unlaw- 
ful. Certainly it cannot be contemplated that the courts of this coun- 
try would enforce an agreement or transaction which Congress has 
declared to be unlawful hère, even though such agreement or trans- 
action was not unlawful where the same transpired. Such agreement 
or transaction would still be unlawful hère. 2 Chitty on Contracts, 
972 (llth American Edition). 

In my opinion, when a libel is filed in the United States by a sea- 
man seeking to recover one-half of the wages earned by him, and it 
240 F.— 53 
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is shown that there has been paid to such seaman in a foreign port an 
advance on his wages, this court is bound by the provisions above 
quoted to reject the advance in ascertaining the one-half of the sea- 
man's wages which may now be due him. 

Tending to further support the construction which I hâve given 
to this act, it occurs to me, are the provisions of section 16 of the 
Seamen's Act, which provides : 

"That In the Judgnaent of Congress articles In treatles and conventions of the 
United States, in so far as they provide, » » * and any other treaty pro- 
vision in conflict vi'ith the provisions of this act, ought to be tenninated, and 
to this end the Président be, and he is hereby, requested and dii'ected, vi^Ithin 
ninety days af ter the passage of this act, to give notice to the several govem- 
ments, respectively, that so much as herelnbefore described of ail such treatles 
and conventions between the United States and foreign govermnents will ter- 
niinate on the expiration of such periods after notices hâve been given as may 
be required in such treatles and conventions." 

Certainly, unless Congress intended thèse provisions to be applica- 
ble in the United States, it would not require the Président to take 
steps to abrogate any treaty provisions which were in conflict with 
the provisions of the act. 

I am, l;herefore, of the opinion that the libelants are entitled to re- 
cover, and a decree will be entered accordingly : 

A. Waltonen, the sum of $ 29.02 

Artur Alto, the sum of 27.84 

John Oison, the sum of 24.68 

John Koskiner, the sum of 22.44 

Adolf M«l, the sum of , 33.48 

Total $137.46 

— for which said amounts a decree will be entered against the said 
ship Imberhome. 
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In re FAIRBURN OIL & FERTILIZEK CO. 

(District Court, N. D. Georgia. March 27, 1917.) 

No. 5366. 

1. Bankrtjptct <©=>164 — Préférences — What Constittjtï!. 

Where an Insolvent corporation, , which was subsequently adjudleated 
a bankrupt, made deposlts In a bank to wliicli It was Indebted on notes 
Just a few days before bankruptcy, It being understood that the amount 
of the deposlt was to be appUed on notes, such deposit Is preferentlal, the 
bank before applylng it on the notes receiving checks from the corpora- 
tion, for in such case, as the purpose of the deposit was to discharge the 
notes, the bank could not, as in ordlnary cases, set off the amount there- 
of against Indebtedness due it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. { 267.] 

2. Corporations <S=»545(6) — Préférences to Officebs. 

Where notes of an insolvent corporation were Indorsed by persons who 
were either dlrectors of the creditor bank or of the bankrupt company, 
and in some Instances both were satisfied pro tanto by the application ot 
deposlts ma.de by the Insolvent company only a few days before bank- 
ruptcy, such payments cannot be upheld on the ground that a bank bas 
the rlght to apply a balance to a customer's crédit against his Indebted- 
ness ; Park's Ann. Clv. Code Ga. § 2222, declaring that dlrectors primarily 
represent the corporation, and when it becomes Insolvent they are bound 
to manage the remainlng assets for the beneflt of credltors, and cannot 
use thelr power to obtain a préférence or advantage to themselves. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2172.] 

In Bankruptcy. In the matter of the bankruptcy of the Fairburn Oil 
& Fertilizer Company. On intervention by the Fairburn Banking 
Company. Report of référée striking the claim of the intervener from 
the files, but allowing it to retain a preferential payment, on payment 
of the différence between the dividends it would hâve received and the 
payment, confirmed. 

J. H. Longino, of Fairburn, Ga., for claimant. 

J. S. James and J. R. Bedgood, both of Atlanta, Ga., for trustée. 

NEWMAN, District Judge. The report of the référée on this 
branch of the Fairburn Oil & Fertilizer Company litigation is as fol- 
lows: 

"In the above-stated matter the Fairburn Banking Company filed three cer- 
tain proofs of claim against said Oil & Fertilizer Company, amounting in 
the aggregate to $18,935.09. The trustée filed objections to sald proofs, and 
prays an order disallowlng the same on the ground that within four months 
of the 20th of June, 1916, when the Involuntary pétition to hâve said Oil & 
Fertilizer Company ad.iudged bankrupt was filed, the sald Banking Company 
had been pald by sald 011 & Fertilizer Company $5,174. On said pétition said 
Oil & Fertilizer Company was adjudged bankrupt July 10, 1916, and that at 
the time of sald payment the Oil & Fertilizer Company was insolvent, and 
that the said Banking Company knew said OU Company was insolvent, and 
also knew that said payment would work a préférence for sald Banking 
Company. I flnd from the évidence that said OU Company at the time ot 

®=3For other cases see same toplc tt KEiT-NUMBER In ail Key-NumberecI Plg^sts & Indexei 
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sald payment was Insolvent, and that the sald Banking Company knew of 
sald insolvency, and that said payment would work a préférence In its favor. 

"The Banking Company Insists that the law gave It the right to crédit said 
sums of money on the indebtedness of said Oil Company, and that it had 
notifled said 011 Company that the bank would not allow the 011 Company 
to draw ont sald money. After sald notice it appears that the Oil Company 
drew its checks, one for $1.335.56, dated May 24, 1916, one for $3,575, dated 
June 16, 1916, and one for $263.50, dated June 17, 1916, on said Banking Com- 
pany, and the amount thereof was credited on notes due sald Bajiklng Com- 
pany. I flnd that when sald Banking Company falled to crédit sald deposlt 
ou the notes due and held by It on sald 011 Company, and wrlte off sald do- 
iX^osit without the consent of the OU Company, but took checks from sald Oil 
Company and applied same as crédit upon sald notes, that the law construes 
that as a voluntary payment on the part of the OU Company, and therefore 
had the effect to take the transaction from under said prlnclple of law allow- 
Ing the Banking Company to crédit said deposlt upon said notes and wrlte 
the deposlt off without the aid or consent of the said Oil & Fertllizer Com- 
pany. I flnd said payments contrary to law, belng wlthin four montha from 
the fillng of sald Involuntary pétition, and sald OU & Fertillzer Company 
being insolvent, and the Banking Company knowlng that it would work a 
préférence. 

"It Is therefore ordered that sald proof be dlsallowed and strlcken from 
the files, unless sald Banking Company shall, wlthin 10 days, pay Into the 
haiids of the trustée the sum of $5,174, the amount pald sald Banking Com- 
pany by said checks. In the event said Banking Company pays to sald trustée 
said sum of money, to wit, $5,174, then sald Banking Company shall hâve the 
right and privilège to Increase the sum of its claim by the exact sum, to wlt. 
$5,174, so refunded as aforesald, or to prove an addltional claim for sald 
sum of $5,174. 

"Ordered, further, that said Banking Company hâve 10 days from thls 
date In wMch to pétition for revlew. 

"Dated January 9, 1917." 

On January 12, 1917, the référée amended his report as follows: 

"The foregolng order and judgment is so far modified and amended as to 
allow the Falrburn Banking Company to hold sald sum of $5,174 and ae- 
count for same as dlvldends are pald. Sald Banking Company is hereby re- 
Quired to pay to the trustée only the différence between sald $5,174 and the 
amount of the dlvldends to be pald said Banking Company out of the amount 
of sald bankrupt estate." 

[1] The definite question in the case is whether or not the Banking 
Company should be allowed to retain the $5,174 as an offset and crédit 
upon its claim against the bankrupt company, on the ground that the 
money deposited in its bank was so situated as that it should hâve been 
allovi^ed as a set-off prior to the bankruptcy. It appears from the re- 
ï^ort of the référée and by the évidence that the amount named was 
drawn from the bank by checks and credited on notes of the bankrupt 
company, indorsed by certain individuals. The checks were drawn as 
follows: $1,335.56, May 24, 1916; $3,575, Jime 16, 1916; and June 
17, 1916, $263.50. 

While I do not know that the statement of the référée that this was 
paid by voluntary checks would, of itself, be sufficient to justify the 
recovery of the amount named as a préférence, by the trustée, under 
the décision in Studley v. Boylston National Bank, 229 U. S. 523, 33 
Sup. Ct. 806, 57 h. Ed. 1313, still I am satisfied that, under the facts 
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o£ this case, the manner in which this money was accumulated in the 
bank, and the way in wiiich it was paid over to it by the officers of the 
bankrupt company, such payment constituted a préférence. In the 
case of Studley v. Boylston National Bank, supra, it is true that the 
money was taken by the bank without reasonable cause to beHeve that 
a préférence would resuit ; still it was very clearly held that the pay- 
ment by checks would not, of itself, be sufficient to prevent the right of 
set-off given to banks as against bankrupts by section 68 of the Bank- 
rupt Act (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1913, ,§ 
9652]). Yet ail of the additional facts hère satisfy me that it was clear- 
ly a préférence created by money received by the bank from the bank- 
rupt Company when the officers of the bank had every reason to know 
that a préférence would resuit ; that is, that the Banking Company 
would get more on its gênerai claim against the bankrupt than other 
creditors of the same class. 

In the case of American Bank & Trust Co. v. Coppard, 227 Fed. 597, 
142 C. C. A. 229, the décision was by the Circuit Court of Appeals for 
this circuit, and is important hère for that reason. While the set-off 
was allowed in that case, part of the language of the court, in the déci- 
sion, is as follows : 

"The question presented is of great iraportnnee to the business of banldng. 
upon whleh the prosperity of the country so largely dépends. It Is tnie that 
if an insolvent, within four months antécédent to bankmptcy, should make 
deposits or glve checks to a bank to enable it to seeiire a préférence, the 
transaction would be Inîmical to the bankruptey law, and would be he1d 
void as a préférence. But when an insolvent customer makes a deposit with 
his bank, In good falth and in the usual course of business, at any time with- 
in four months before the pétition in bankmptcy Is flled against him, the bank 
Is allowed to crédit the amount on notes of the bankrupt held by it." 

Now, in the testimony in this case it seems perfectly clear from the 
évidence that thèse deposits were made for the purpose of being credit- 
ed on the bank's debt and going to pay the bank's debt in that way. 
The testimony of Mr. Green, the cashier of the bank, before the référée 
in this case, is to this effect : 

"Q. Ton reeall when that money was brought there to deposit that it wa.'' 
the Intention at the tiine to use it for this payment? A. Which money is 
that? Q. When the money was brought by the officers of the Falrburn 011 
Company, it was brought there with the Intention, at the time, of applylng 
it, at the time, on this indebtedness? A. Thelr account, as I remember it, 
was fairly active at that time, you know; they were colleeting varions sums 
from people who owed them at that time. Of course. I understood ail they 
had would be applled to their indebtedness. Q. You reeall this was a 
separate fund, with the intention It wonld be paid on this indebtedness? A. 
I thought ail the amount they had would be applled to thelr indebtedness. 
Q. In other words, ail the deposits they were making was intended to be ap- 
plled on this Indebtedness? A. Tes, sir." 

This and much other testimony along the same lire shows very clear- 
ly that the money was not, in the language of the Circuit Court of Ap- 
peals, deposited "in the usual course of business," but was put in the 
bank with the understanding that it would be applied to the debts of 
the bank. As the great bulk of the payments on the debts to the bank 
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was just a few days before the bankruptcy, and as it is perfectly clear 
that the officers of the bank knew that the Fairburn Oil & FertiUzer 
Company was in a failing condition, this money cannot be treated as an 
ordinary deposit in bank against which a set-off would be allowed. The 
décisions which allow such set-oflf, notwithstanding the fact that checks 
were given to pay it to the bank out of the bankrupt's account, do not 
contemplate a state of facts such as appears to hâve existed hère ; 
that is, that the bank officers, apprehending trouble from the customer, 
were getting ail the money they could into the bank to apply to their 
own debt, as seems to be true hère. 

[2] In addition to this, the debts paid ofï were notes indorsed by 
persons who were directors either of the bank or of the bankrupt Com- 
pany, or in some instances of both, and who were, apparently, person- 
ally interested in thus being relieved of their individual liabilities, and 
who were parties to the transactions resulting in the payments to the 
bank. Park's Code of Georgia, § 2222. 

I am compelled to hold that the action of the référée in this matter 
should be approved and confirmed. 



TOMPKINS V. ST. HEGIS PAPER CO. 

(District Court, N. D. New York. Aprll 2, 1917.) 

). Appeal and Erbob <©=1207(3) — Review — Allowance of Costs. 

After afflrnïance of a decree on appeal, tlie trial court cannot take ac- 
tion on tlie allowance of costs by the appellate court. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4698.] 

2. Costs <gï=»25e(l) — ^Allowances — Record. 

Where a record is inade unnecessarily long and complex by a party, 
he may not recover the cost thereof, if suecessful. 

[ÏM. Note. — For other cases, see Costs, Cent Dlg. § 968.] 

3. CosTs <g=>256(l) — Allowances. 

In a suit for the infringement of a patent, défendant, who was suecess- 
ful below and also on appeal, took 29 long dépositions from 29 wltnesses, 
and its record on appeal amounted to 450 pages. The original decree al- 
lowed costs to défendant, as dld the decree on appeal. Held that, where 
complainant did not, before the prlnting of the record, apply to dispense 
with the printing thereof on account of bis pecuniary embarrassnients, 
he cannot, there being no contention that défendant vexatiously included 
unnecessary m'atters in the record, then secure a réduction of the taxable 
costs; défendant as a matter of right being allowed costa for such items. 

[Ed. Note. — For other cases, see Costs, Cent. Dlg. § 968.] 

In Equity. Suit by John D. Tompkins against the St. Régis Paper 
Company. A decree for défendant was affirmed on appeal, and com- 
plainant pétitions for réduction of the costs taxed by the clerk in fa- 
vor of the défendant. Pétition denied. 

See, also, 226 Fed. 744; 236 Fed. 221, — C. C. A. . 

Edwin J. Prindle, of New York City, for complainant. 

Fish, Richardson & Neave, of New York City, for défendant. 

©=3For othpr cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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RAY, District Judge. From the décision of the District Court, dis- 
missing tlie bill of complaint herein, with costs, an appeal was taken 
to the Circuit Court of Appeals, where tfie décision of this court was 
affirmed, with costs, and tlie costs of such appeal were duly taxed in 
that court. With that taxation and bill of costs this court has nothing 
to do, except to make the judgment of that court the judgment of the 
District Court, and that has been donc. On the final hearing in this 
court prior to the appeal there was no suggestion that unnecessary 
testimony h ad been taken or unnecessary expense incurred, or that de- 
fendant was not entitled to full costs. The défendant has presented to 
the clerk for taxation a bill of costs and disbursements in this court, 
amounting to $1,329.54, from which the clerk struck out $370.17, leav- 
ing the taxed bill $959.37. He either largely reduced or struck out en- 
tirely many items or charges. 

[ 1 ] The application to this court for a f urther réduction of this bill 
of costs is based on the following allégations : That the patent in suit 
describes a simple process of treating wood fibers and similar materi- 
als to make paper stock. The process consists merely in the employ- 
ment of an upwardly directed current of the treating Hquid in a con- 
tainer containing the material to be treated. The patent contains but 
a single short claim, setting forth in simple language the steps of the 
process. In presenting its défense the défendant took 29 lengthy dép- 
ositions from 29 witnesses. Defendant's record amounts to 450 pages, 
and the witnesses' and attorney's and examiner's fées and charges for 
printing the record amount to a sum out of ail proportion to the simple 
character of the invention. Many of such dépositions relate to process- 
es used by différent companies, not involved in the suit, and the dates 
of use of same are subséquent to the date of the patent sued upon. 
The pétition also calls attention to the alleged fact that, of the 14 pat- 
ents set up in tlie answer of défendant, only one was relied upon by 
this court in deciding the case, and that in its opinion this court only 
referred to the déposition of Mr. Little. The limited means of the 
plaintiff, and the fact that défendant is one of the largest paper manu- 
facturers in the United States, are also referred to and urged. 

The charge in defendant's bill of costs for printing defendant's rec- 
ord was $311.60, and this the clerk reduced by striking out $94.08, 
leaving $217.52. The charge for reproducing defendant's exhibits, 
$116.69, was disallowed and struck out, as was the charge for a copy 
of the opinion in the court below. The charge for printing defend- 
ant's brief in the court below was allowed at $258.20. The clerk disal- 
lowed ail witnesses' fées for attendance and travel not proved to hâve 
been actually paid. The bill of costs claimed and included charges for 
four copies of dépositions, but the clerk allowed for one copy only. 

[2, 3] In the Northern district it is the rule and practice, and for 25 
years or more has been, to print the record and briefs and tax the cost 
thereof, unless such printing is dispensed with by the order or direction 
of the court. This is frequently donc on application. In this case no 
such application was made, nor was there any suggestion to that ef- 
fect. The défendant foUowed the rule and practice, and the record and 
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feriefs were actually printed. The clerk of this court has had more than 
30 years' expérience in taxing costs in such cases, and he has struck 
out ail items not allowable, ot, when not struck out, the item has been 
reduced to the proper taxable amount. 

In view of the alleged pecuniary situation of the plaintifï, this court 
regrets that application was not made to dispense with the printing 
ref erred to ; but, the expense having been actually incurred by the de- 
fendant in obeying the rule and practice of this court, I do not see how 
it can now be disallowed, unless it be that this court may now, af ter ap- 
peal from its décision that the bill of complaint be dismissed, "with 
costs," and the affirmance of that décision by the Circuit Court of Ap- 

peals (236 Fed. 221, C. C. A. ), change its décision in regard to 

costs, and give only partial costs, based on the alleged pecuniary em- 
barrassment of the complainant, and not on any partial success of de- 
fendant in its contentions. It was not made to appear to the clerk, 
and has not been made to appear to the court, that witnesses were 
called or dépositions taken or printed for the purpose of vexatiously 
or unnecessarily swelling or increasing costs. The fact that the court 
below and the Circuit Court of Appeals do not appear, from the réf- 
érences in the opinions handed down, to hâve considered ail the déposi- 
tions and ail the testimony, does not establish that such dépositions were 
immaterial, or not considered by such court. It is presumed, I think, 
that the court consults, examines, and considers the entire record ; 
but it is under no duty, so far as I am advised, to refer to ail déposi- 
tions or the testimony of ail witnesses in its opinion. In fact, a décision 
înay be rendered, and often is, without opinion or spécifie findings. I 
cannôt find évidence of any action on the part of the défendant which 
was intended to resuit in, or which did resuit in, either unreasonable or 
vexatious increase of costs. 

The claim of the patent in suit reads as follows : 

"The hereln described art of treating flbrous and other kindred materiala 
for thelr conversion into paper stock, which consists in effiecting the suspen- 
sion of such materlals in a constantly rising current of the treating liquid, 
and while thus suspended subjecting the material to the heating, cleansing, 
or Chemical action of the suspending liquid." 

The spécifications are lengthy and somewhat complex, and were nec- 
essarily considered. The whole prior art was necessarily presented on 
the question of the validity of the patent in view of such prior art, and 
on the question of the true interprétation of such patent in the présence 
of such prior art. What the courts décide on a given state of facts is 
generally simple enough after the décision is rendered, but what they 
will décide on the évidence presented is quite another question, as is the 
question what testimony will be considered and regarded relevant by 
them. When a record is made unnecessarily lengthy and prolix by a 
party, he may not recover the costs thereof, even if successful. If 
such fact is made to appear and the responsibility can be fixed, the par- 
ty responsible must or should bear the burden. It is not the final re- 
suit of the litigation, however, that détermines what was material and 
what immaterial for présentation to the court, in order to protect the 
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rights of the parties and enable the court to arrive at a just conclusion. 
The case must be considered from the viewpoint of the parties at the 
time the testimony and dépositions were taken. The record disclosefe 
no suggestion at the time that défendant was unnecessarily proUx or 
vexations in procuring and offering unnecessary testimony. 

As the court below, before the appeal, dismissed the bill and award- 
ed costs to be taxed, and that décision was affirmed by the Circuit 
Court of Appeals, which awarded full costs in that court, and I fail to 
find that there is évidence that the défendant is chargeable with con- 
duct intended or calculated to unnecessarily increase costs or disburse- 
ments, and the clerk has stricken out ail improper or nontaxable items, 
the pétition for a réduction of costs as taxed by the clerk is denied. 
So ordered. 



PYRENE MFG. CJO. v. CASTI^B. 

(District C!ourt, El D. Pennsylvania. March 29, 1917.) 

Xo. 4552. 

DlSMISRAL AND NoNSUIT <S=5l9(2) DiSCONTINUANCE— RlGlIT TO DlSCONTIJÎUl. 

lu an action in the fédéral District Court of Pennsylvania based on di- 
versity of citizenship and tlie sum in controversy, défendant filed a couu- 
terclaim under plea of set-ott', the sum of which was less than $3,000. 
Thereupon plaintiff discontinued the action, instituting another in the- 
State court, while défendant moved for rôle to strike oft' the discontinua nce. 
Held that despite the Practice Act (Act Jlay 14, 191.'5 [P. L. p. 483]), plain- 
tiff's discontlnuance will be stricken off, for, though the court would retain 
jurisdiction of the action for the purpose of disposing of defendant's eoun- 
terelaini, nevertheless if an amount in controversy was less than $3,000. 
and the court would not hâve .iurisdiction had suit been brouglit for thfr 
same, sucli proceeding was open to attack on the ground of want of juris- 
diction, and plaintiff by successive discontinuances m'ight préjudice de- 
fendant. 

[Ed. Note.— For other cases, see Dismissal and Nonsuit, Cent. Dig. §§; 
.34, 35.] 

At Law. Action by the Pyrene Manufacturing Company against 
James M. Castle. Sur rule to strike off plaintiff's discontinuance. 
Rule made absolute. 

J. Gowen Roper and Robert S. Bright, both of Philadelphia, Pa., for 
plaintiff. 

Thomas Stokes, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The questions involved in the dis- 
position to be made of this rule are presented by this outline statement 
of the facts and are embraced in the following propositions : 

The plaintiff, a citizen of Delaware, brought its action against the de- 
fendant, a citizen of Pennsylvania. The jurisdiction of this court is 
dépendent upon diverse citizenship and the sum in controversy. 

iÊ=>For other cases see samo topic t KEY-NUMBER In ail Key-Numbered Digests & Indexes. 
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One of the défenses interposée to the suit is a counterclaim under a 
plea pf set-oflf. A certificate is asked in defendant's favor for less than 
$3,000. The plaintiff discontinued its action and brought another in the 
State court for the same cause of action. The défendant then made the 
présent motion to strike off this discontinuance. The propositions re- 
ferred to are thèse: 

(1) The Ralston (Pennsylvania Practice) Act préserves to défendants 
ali the rights (so far as affects the présent ruie) which they before had 
and confers an additional right. This additional right is to assert any 
counterclaim that the défendant may hâve pleaded and to hâve the ac- 
tion proceed to hâve the counterclaim determined notwithstanding a 
discontinuance of plaintiff's suit. Thereafter the action proceeds as 
if it had originally been brought by the défendant as plaintifï against 
the plaintiff as défendant on a statement of claim setting forth the 
counterclaim as the original cause of action. 

(2) Before the Ralston Act, and unaffected by its provisions, no ac- 
tion, in the theory of the law, could be discontinued without leave of 
court. In practice, however, actions were discontinued at the will of 
the plaintiff; the leave of the court being assumed. The right to the 
grant of actual leave could be challenged by a rule to strike off. The 
rule was tlien heard as an application for leave, and leave was granted 
or withheld as the facts warranted. 

(3) Leave was granted unless the effect of the discontinuance was to 
deprive the défendant of a substantial right. Mère loss of the oppor- 
tunity to hâve the counterclaim adjudicated in the action brought was 
not, before the Ralston Act, the deprivation of any right of the de- 
fendant. Subjection to numerous and vexatious suits for the same 
(iause of action, or forcing the défendant into a distant or foreign juris- 
diction, would justify withholding leave to discontinue an action once 
brought. The soundness of the first proposition is denied by the plain- 
tiff, and it is, on the contrary, asserted that the effect of the Ralston 
Act is to recognize an absolute right in the plaintiff to discontinue sub- 
ject to the newly conferred right of the défendant to pursue his coun- 
terclaim if he so desires. 

The remaining propositions are conceded, but it is denied that, in- 
dependently of the Ralston Act, the discontinuance of the action affects 
adversely any right of the défendant. 

Without formulating the reasons leading to the conclusion reached, 
we content ourselves with its statement. The Ralston Act does not, in 
this respect, affect the former practice further than to confer the ad- 
ditional right given to défendants who hâve made counterclaims. Upon 
the other point there are two observations to be made. One is that the 
plaintiff asks to discontinue the présent action in order to bring anoth- 
er. The discontinuîmce of successive actions would, if there were 
many of them, at some time justify the inference that they were vexa- 
tious in motive and purpose. Such an inference would not be justified 
by a single instance. The vexatious conséquences of one instance 
would, however, differ only in degree from that of many. The other 
observation is that this court has jurisdiction to adjudicate the rights 
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of the défendant to his counterclaim in the action as brought. If an 
action had been brouglit in this court for this counterclaim, the sum of 
which was less tlian $3,000, the suit must hâve been dismissed for want 
of jurisdiction. If therefore after the discontinuance of the action by 
the présent plaintiff the counterclaim is to proceed as if it were the 
subject of an original action in itself with the original action considered 
as never having been brought, this court would be without jurisdiction 
to entertain the suit to recover the counterclaim. This would deprive 
tlie défendant of the benefit of the provisions of the state statute. In 
theory, the défendant is bound to know the légal effect of the statute, 
and if this court, having once had the jurisdiction of the case, would re- 
tain it for the purpose of adjudicating the counterclaim, the défendant 
in légal intendment would not be harmed, but he would nevertheless be 
subjected to the practical disadvantage of being compelled to shoulder 
the burden of maintaining a disputed jurisdiction and of being a party 
to two actions when the one action as brought would dispose of the 
whole controversy. We think thèse considérations bring him within 
the doctrine of the cases holding that causes may not be discontinued 
to the préjudice of the défendant. McCredy v. Fey, 7 Watts (Pa.) 496; 
Consolidated Bank v. McManus, 217 Pa. 190, 66 Atl. 250; Schuylkill 
Bank v. Macalester, 6 Watts & S. (Pa.) 147; La Touche v. Rowland, 
12 Wkly. Notes Cas. (Pa.) 384; Payne v. Grant, 7 Wkly. Notes Cas. 
(Pa.) 406 ; Mechanics Bank v. Fisher, 1 Rawle (Pa.) 341. 
The rule is made absolute. 



844 240 FEDBKAL REPORTEE 



THE BOOKAWAY. 
THE BICHABD F. YOUNG. 

(District Court, E. D. Virginia. February 16, 1917.) 

Collision <g=»102 — Steam Vessels in Haebob — Nkgugent Navigation— 
Mutual Faults. 

A ferryboat, passing out of lier slip In Norfoll£ harbor, and a tug, wMch 
had just passed the end of the slip, but baclied to avoid a crossing vessel, 
and came into collision wlth the ferryboat, botb held in fault and liable 
for Injury to a passenger on the ferryboat; the tug being In fault for not 
keeping a proper lookout and falling to give a bacliing signal, and the fer- 
ryboat for failure to exercise proper care in observing the movements of 
other vessels, including those of the tug, in time to bave avoided the col- 
lision. 

In Admiralty. Suit by Bannie Barnes against the Ferries Company, 
owner of the ferryboat Rockaway, and the steam tug Richard F. 
Young. Decree for libelant against both respondents. 

D. Lawrence Groner, of Norfolk, Va., for libelant. 

Hicks, Morris, Garnett & Tunstall, of Norfolk, Va., for Ferries Ce. 

Hughes & Vandeventer, of Norfolk, Va., for The Richard F. Young. 

WADDILL, District Judge. The libelant, a passenger on the Rock- 
away, a ferry steamer plying between the cities of Norfolk and Ports- 
mouth. Va., on the 21st of March, 1916, paid her fare, and took pas- 
sage at Norfolk, for Portsmouth, taking a seat in the forward end of 
the cabin, a short distance abaft the stem of the ship. As the Rocka- 
way left her slip, and had passed some 50 feet in the stream, she came 
in collision with the steam tug Richard F. Young, which was apparent- 
ly in backing motion at the time. The side of the ferryboat was crush- 
ed in, and the libelant seriously hurt, and for the damage sustaincd by 
her she filed her libel against both vessels jointly. 

The right of the libelant to recover is undisputed, she sustained 
the injury without any fault on her part, and as a resuit of a collision 
between the steamer, on which she was a passenger, and the tug, which 
by the exercise of proper care and caution on the part of the respec- 
tive vessels should hâve been averted. In any event, the collision can- 
not be said to hâve been inévitable, such as would disentitle the hbelant 
to recover. 

The most difficult question for détermination is whether the loss 
:should rest solely upon one or upon both vessels, and the conclusion of 
the court, taking into account ail the facts in the case and the peculiar 
-circumstances under which the collision occurred, is that both vessels 
were in fault, and therefore the damages should be divided between 
them. The colhsion occurred in broad daylight, in good weather, 
with nothing to obstruct the view of the Rockaway's master from his 
pilot house, and ought to hâve been averted, had either vessel been 
exercising the degree of care imposed upon it, navigating in a crowded 
harbor. It is true that the master of the Rockaway, shortly before the 
collision, observed the Young pass across the end of his slip, headed 
down stream, and he supposed that his course was clear. He thereupon 

.^=5Î"or other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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looked upstream, and, observing nothing there, or ahead in his course, 
rang his vessel ahead, and paid no further attention to the Young. At 
virtually this moment, however, it seems that a naval launch was in the 
act of crossing the bow of the Young from inshore, and another launch 
was coming a short distance out from the opposite direction, heading 
for the naval slip, which adjoined the ferry slip, also crossing her 
course. In this condition, the tug immediately reversed, and put its en- 
gines full speed astern. This maneuver of the tug was proper in this 
emergency, though it is not clear whether it gave proper reversing 
signais or not ; and while the vessel was moving backwards she came 
into contact with the ferryboat as above indicated. 

The court's conclusion is that the tug was in fault in failing to 
hâve a proper lookout, and in not giving signais indicating she 
would go astern, and that the ferryboat was in fault in that she failed 
to exercise the degree of care and caution rcquired of her in observing 
conditions down as well as up the river, after the tug had passed down 
the river as above indicated. Had she done this, she might hâve delay- 
ed making her departure from the slip at ail, or hâve taken earlier pré- 
cautions to check her course upon discovering the embarrassments to 
the tug's navigation. 

The failure of the tug to give backing signais, under the circum- 
stances, should not excuse the ferryboat from fault, since it is admitted 
that the ferryboat observed the tug backing, and should and would 
hâve observed the embarrassments incident to its navigation earlier, and 
probably in time to hâve averted the accident, had she exercised the de- 
gree of care and caution required under the circumstances. 

The usual dififîculty arises in fixing the amount of damages in this 
case; but the court thinks, taking into account the âge of the libelant, 
the sufïering she endured, and the probable duration of the injury 
which she sustained, together with the loss to her business, which she 
is unable to attend to, that an allowance of $1,700 should be made, with 
costs ; and a decree will be entered to that eiïect when presented. 



In re DENNY. 

CDistrlet Court, S. D. New York. March 19, 1917.) 

Aliens ©=68 — Natuealization — Declabation of Intention— Name of For- 
mer SOVEREIGN— MiSTAKE. 

The requlrement of Naturalization Act June 29, 1906, c. 3592, § 4, 34 
Stat. 596 (Comp. St 1913, § 4352), that the preliminary déclaration of In- 
tention shall State, among other things, the name of the former sovereign, 
alleglanee to whom the applieant Is to abjure, Is not Jnrlsdlctlonal; and 
where an alien, who had been naturalized In another country, named by 
mlstake In his déclaration the sovereign of his birth. he can be admitted 
on abjurlng allegiance to the sovereign of his naturalization. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145.] 

Application by Benjamin Denny for naturalization. Applieant ad- 
mitted to citizenship. 

iS=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Inileien 
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The applicant, being born in Russia, lived in Natal, South Africa, 
and was naturalized as a subject of George V, king of Great Britain, on 
his own pétition. His déclaration of citizenship and his pétition each 
asserted his intention to abjure his allegiance to the emperor of Russia. 
Upon final hearing upon his pétition it transpired that this allégation in 
each document is erroneous, and that he must abjure allegiance to King 
George to be admitted, which he is willing to do, if allowed. There is 
no reason to suspect that the errer was intentional, and no conceivable 
reason to assume that it was. 

LEARNED HAND, District Judge (after stating the facts as 
above). I am sorry that I cannot agrée with In re Lewkowicz (D. C.) 
169 Fed. 927, In re Lange (D. C.) 197 Fed. 769, and In re Friedl (D. 
C.) 202 Fed. 302 ; but as none of thèse are authoritative, and as I en- 
tertain a quite positive belief, it seems to me that the applicant is en- 
titled to its benefit, especially as only in this way can the matter be 
authoritatively determined for future guidance in this circuit. It is, 
however, proper for me to give some reasons. 

The question is whether, when in his déclaration and pétition an ap- 
plicant has honestly mistaken the name of the sovereign whose allegi- 
ance he means to abjure, he may, upon final hearing, abjure the prop- 
er sovereign, and, if necessary, correct the déclaration and pétition. 
At the outset I may observe that, unless there be some particular juris- 
dictional reason, every reasonable motive should allow the relief, which 
would be allowed at the présent day in every other form of légal pro- 
ceeding, so far as I know. No one wants gratuitously to impose upon 
naturalization proceedings that technical spirit which easily follows a 
literal appHcation of so detailed a statute, and which results in vexa- 
tious disappointment, and in needless irritation, to a defenseless class 
of persons necessarily left to the guidance of officiais, except in so far 
as the courts may mitigate the rigors of their interprétation. The dé- 
cisions in question hâve, therefore, ail depended upon the supposed 
jurisdictional nature of the requirement. 

The section controlling the case is section 4, which provides the pre- 
liminaries upon which the citizen may apply for admission. The first 
formalty is the "déclaration of intention" to become a citizen and to re- 
nounce his allegiance "to any foreign prince, potentate, state, or sov- 
ereignty, and particularly, by name, to the prince, potentate, state, or 
sovereignty of which the alien may be at the time a citizen or subject." 
This must be at least two years before his admission, and must be f ol- 
lowed by a pétition, three months before his admission, which must re- 
peat the earlier expression of his intention in the same words. Under 
our notions of national fealty, accepted in part by other nations, a 
subject may voluntarily and with the consent of his new sovereign 
change his allegiance. His own consent is to be manifested by his oath 
of abjuration and his oath of allegiance. Hence the critical fact for 
the change in allegiance is the oath ; that is the définitive act by which 
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the change takes place, and perhaps even an innocent mistake in that is 
fatal. At least tiiat question may be reserved. However, the appli- 
cant's prier déclarations, either in the "déclaration of intention" or in 
the "pétition," are both mère preliminaries, designed to assure the new 
sovereign of the persistency of the applicant's purpose, and perhaps in 
a measure as well to identify him by his existing allegiance. 

What part of thèse prescribed preliminary formalities shall be taken 
as jurisdictional, and what, as regulative, is entirely a fluid matter, 
depending upon the importance ascribed to anyone of them by the 
court. It is possible to treat literal compliance with every particular 
provision as an absolute condition sine qua non of any hearing, but such 
a. meticulous temper does not suit a court. There is, indeed, no différ- 
ence in the formai expression of the statute regarding any one of them 
which can serve as a distinction. No one, I suppose, would insist that 
a mistake in "déclaration of intention" as to the âge, occupation, Per- 
sonal description, place of birth, date of arrivai, name of vessel, and 
présent place of résidence in the United States would be beyond cor- 
rection. No one would insist that a mistake as to similar particulars 
in the pétition was fatal to the pétition ; yet there is not a particle of 
warrant in the statute for assuming that thèse particulars go less to the 
jurisdiction that the one in question. Obviously, unless the rule is that 
every statement is vital to the whole, the court must détermine from 
their character, which statements Congress intended to be crucial, and 
this must dépend upon the substantive significance of the statement it- 
self . The identity of the applicant certainly is in part determined by his 
former allegiance ; but that is not conclusive, as appears from the allu- 
sion already made to the other identifying particulars. The only vitally 
necessary allégation in this connection is his explicit purpose to assume 
his new allegiance and to abjure his former sovereign, whatever he 
may suppose it to be. It would be an extrême of scholastic technical- 
ity to suggest that, where an applicant bas twice asserted his intention 
to become a citizen of the United States and to renounce his fealty to 
the sovereign of whom he was then the subject, any doubt could be 
cast upon that intention because he had by mistake named the wrong 
sovereign. Yet just that is, as it seems to me, the necessary implica- 
tion of the existing rule. With déférence I cannot see any necessity 
arising from the statute for the supposed jurisdictional requirement, or 
any administrative convenience. I am not disposed, in the absence of 
both, to construe the statute so as to make pitfalls for applicants out 
of mère formalities. 

The applicant will be admitted. 



848 240 FEDERAL REPORTER 

In re I* POPKIN & CO., Inc. 
(District Court, S. D. New York. October, 1918.) 

1. Baî^ktiuptct <S=3ll6 — Claims— Adverse Claims. 

Where a sheriff lias made a levy, and Is lu possession of property of 
an alleged bankrupt, he Is, untll adjudication, to be deemed an adverse 
claimant, and cannot be compelled, on motion, to dellver to a recelver 
possession of such property. 

2. Banketjptct <ê=>116 — Claims — Adveesk Olaims. 

After adjudication In bankruptcy, a sheriff, who levled on property 
prior to bankruptcy, must, on motion, dellver possession to the receiver 
or trustée, on paynaent of bis lavsfful fées. 

In Bankruptcy. In the matter of the bankruptcy of L. Popkin & 
Co., Incorporated. On motion to compel sheriflf to deliver possession 
of Personal property. Motion denied. 

George W. Olvany, of New York City, for sheriff. 
Max Miller, of New York City, for receiver. 

MAYER, District Judge. [1] This is a motion to compel th© 
sheriff to deliver certain property to the receiver herein. The facts, 
briefly stated, are that the sheriff bas made a levy and is in possession 
of the property of the alleged bankrupt under an exécution on a state 
court judgment. The levy was made prior to the iiling of the péti- 
tion in bankruptcy and the appointment of the receiver in bankruptcy. 
As yet there has not been an adjudication in bankruptcy. It is well 
settled that prior to adjudication the sheriff under thèse circumstances 
is regarded as an adverse claimant, and cannot be compelled to deliver 
the possession of the property on which he has levied. Matter of 
André (C. C. A., 2d Cir.) 13 Am. Bankr. Rep. 132, 135 Fed. 736, 68 
C. C. A. 374. See, also, In re W. J. Schmidt & Co. (C. C. A., 2d Cir.) 
21 Am. Bankr. Rep. 593, 165 Fed. 1006, 91 C. C. A. 665. 

[2] After adjudication the sheriff must deliver the property to the 
receiver or trustée in bankruptcy upon the payment to him of his 
lawful fées and poundage. Laws 1890, c. 523, § 17, subd. 2, as amend- 
ed by Laws 1892, c. 418; In re W. J. Schmidt & Co. (C. C. A., 2d 
Cir.) 21 Am. Bankr. Rep. 593, 165 Fed. 1006, 91 C. C. A. 665. I bave 
conferred with Mr. Olvany, counsel to the sheriff, with a view of 
having him co-operate with receivers, where the sheriff is in posses- 
sion under a levy and there is no adjudication. Every effort should 
be made to keep the expense down as much as possible, and Mr. Ol- 
vany has been helpful to the court, and has stated that he will be very 
glad to co-operate in that regard. 

It will be advisable for receivers to confer at once with the sheriff 
or his counsel, when tliey find a situation similar to that hère presented. 

Ê::^For otber cases see same toplc & KBY-NUMBJÏiR in ail Key-Numbered Dlgests & Indexe! 
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In re INDEPENDENT PUB. CO. et al. 

INDEPENDENT PUB. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1917.) 

No. 2740. 

1. CONTBMPT (3=6 — ACTS COMMriTED IN PRESENCE OF CotJRT — PEDEBAI, STAT- 

UTS. 

Under the provision of Judiclal Code, § 268 (Act March 3, 1911, c. 231. 
36 Stat 1163 [Comp. St. 1913, § 1245]), that the power of the fédéral 
courts to punlsh eontempts "shall not be construed to extend to any cases 
except the mlsbehavior of auy person In thelr présence or so near thereto 
as to obstruct the administration of justice," the physlcal nearness to 
the place where the court Is in session of the aetual commission of the 
act charged as a contempt Is not important, but, as in the law of con- 
structlve présence In crimlnal cases, the mlsbehavior is commltted where 
It takes effect. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 6, 9, 10, 13.1 

2. Contempt <S=9 — Acts Constituting — Newspapee Publications. 

The public press Is not Immune from the provisions of such statute 
authorizing punishment for eontempts, but the freedom of the press 
guaranteed by the Constitution Is subordlnate to the independence of the 
judlciary and a newspaper article tending to Interfère wlth the orderly 
procédure of the courts or to obstruct the administration of justice in 
accordance wlth légal standards is a contempt v^hich Is committed wher- 
ever the newspaper is intended to and does In fact drculate. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18.] 

3. Contempt "^=3 — Acrs Constituting — Newspapee Publication. 

Kespondents, the publisher and managing edltor of a newspaper, pub- 
Ilshed in a clty where a fédéral court was In session, and circulated ex- 
terslvely in the city and throughout the state, permltted to be published 
therein an article containlng statements relatlng to the défendant in a 
crimlnal case then on trial, such as that he was a paroled convict from 
the penltentiarj' of anothor state, was said to bave committed other 
crimes described and other statements, not based on any évidence In the 
case nor admissible therein, but whlch were extremely prejudicial to the 
défendant. The article was read by some of the jurors in the case, and 
made It necessary to discharge the jury and continue the case. Ecld, 
that the court was within its power in imposlng a fine for contempt on 
the publisher of the paper and also on the managing editor, although 
he dld not personally see the article before its publication, on tne 
ground that he falled in his duty to exercise proper edltorial supervision. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 4.] 

4. Contempt i®=66(1)— Procbedings for Punishment — Review on Error. 

The décision of the trial tribunal on the facts In a proceeding for con- 
tempt is not reviewable on a writ of error. 
[Ed. Note. — For other cases, see Contempt, Cent. Dig. { 214.] 

5. Contempt <S=372 — Punishment op Ceiminal Contempt — Discrétion in 

FixiNG Fine. 

It is within the discrétion of the court, In Imposing a fine for a criml- 
nal contempt which made it necessary to discharge the jury and grant a 
continuance In a criminal case then on trial, to take into considération tbe 
increased costs thus incurred by the government. 

[Ed. Note.— For other cases, see Contempt, Cent Dig. §§ 249-256, 273.] 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
240 F.— 54 
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In Error to the District Court of the United States for the District 
of Montana ; Geo. M. Bourquin, Judge. 

Proceeding for criminal contempt against the Independent Publish- 
ing Company and Will A. Campbell. From the judgment respondents 
bring error. Affirmed. 

For opinion below, see 228 Fed. 787. 

Information charging the Independent Publishing Company and Will A. 
Campbell, its managing éditer, with misbehavior in obstructing the adminis- 
tration of justice in publishing matter concernlng and prejudiclal to the de- 
fendant then on trial. From a judgment holding respondents to be guilty of 
contempt of court, as alleged in the information, and imposing a fine there- 
for, respondents bring this writ of error. 

During a spécial term of the United States District Court for the District 
of Montana, held in the city of Helena, la November, 1915, an information 
under oath was flled in the court by the IJnited States District Attomey 
for the District of Montana, from which it appeared that on November 26, 
1915, there came on for trial the issue jolned upon an indictment then pend- 
Ing In that court against one William T. Poe, charging the défendant with 
having wrongfully, unlawfuUy, and felonlously devised an artifice or seheme 
to defraud certain parties named, and, in furtherance of said seheme, had 
used the United States mails by placing, or causing to be placed, in the post 
office of the United States at Harlem, Mont., a letter, contrary to the statute 
in such case made and provided. A jury was impaneled to try the case, 
and, when the time for the adjoumment of the court for the day had arrlved, 
the cause was still pending, undetermlned. The court thereupon duly admon- 
Ished the jury as to its conduct during the adjoumment, and adjourned the 
court and the trial of the cause until 10 o'clock in the forenoon of the foUow- 
Ing day; the jury separatlng and going to their respective places of abode 
in the city of Helena. 

There was at that tlme publlshed in the city of Helena a dally newspaper, 
named The Helena Independent, published by the Independent Publishing 
Company, a corporation, with Will A, Campbell as its manager and editor. 
This paper was the only mornlng newspaper published In Helena, and it 
had a large circulation in that place and elsewhere. On the mornlng fol- 
io wing the adjoumment of the court mentioned above, the Independent con- 
talned the folio wing article, to wit: 

" 'Slick' Mr. Poe Is Now on Trial. 

"Former Auditor of North Dakota City, Ex-Convlct, 
"Chargea with Fraud. 

•"Was Sentenced to 32 Tears for Embezzlement in North Dakota and Gets in 
Trouble Shortly After He Is Paroled from Prison. 

"W. T. Poe, former dty auditor of WlUiston, North Dakota, ex-convlct, 
homesteader and alleged forger, was placed on trial in the fédéral court 
yesterday to answer an indictment charging him with uslng the mails to de- 
fraud. The govemment got under headway with Its présentation of the évi- 
dence against the défendant yesterday aftemoon and the case is expected to 
go to the jury some time today. 

"Poe Is chargea with uslng the United States mails to defraud B. C. Carney 
and Company of WlUiston, North Dakota. It Is aJleged in thè Indictment 
that Poe, under the alias of J. C. Cross, secured a loan from Carney and Com- 
pany of $300, giving a mortgage on the farm of Alf Larson. Poe, it is al- 
leged, forged the name of Larson to the checks sent him by the Carney 
Company. 

"Juggled City Funds. 

"Poe was city auditor of WlUiston, North Dakota, for nearly four years. A 
llttle more than twr» years ago he was caught in a number of forgerles and 
■embezzlements, u la oald, and was sentenced to an aggregate of 32 years in 
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the penltentiary of North Dakota. His sentences would hâve tieen In part 
concurrent and would hâve given him a total of 12 years In prison. One 
embezzlement of which Poe was convicted was the ralslng of a Ç1.50 check to 
$1,500. North Dakota officiais who are hère to testlfy for the govemment 
say that Poe destroyed many of the records of his office before his peculations 
were uncovered. 

"After Poe had been in the North Dakota penitentlary for two years he 
was given a parole after his wife had worked incessantly In his behalf. His 
wlfe had previously corne to Montana and taken up a homestead and he was 
allowed to leave North Dakota under his condltional pardon on condition 
that he was to corne to the Montana homestead and live a quiet llfe with his 
wife. 

"Other AUeged Wrongs. 

"Other alleged shady acts on the part of Poe are now under investigation 
in the eastem part of the state, say the officiais. It Is also stated that Poe, 
who Is a young man, cornes of good people In North Oarolina, but escaped 
prosecution in his native state on his promise to leave North Carolina and 
remain away for good. 

"In the présent trial Poe is being defended by Attorney W. W. Patterson. 
United States Attorney B. K. Wheeler and Deputy Attorney Homer G. Murphy 
are prosecuting the case. 

"The jurors are John Pearson, H. M. Ogden, F. H. Dean, George "W. Hart. 
W. S. Marshall, Frank A. Fellows, John Dorfler, E. L. Fiske, W. H. Ogle, V. L. 
Hagman, R. G. Dixon and W. D. Nield." 

The information chargea that this article was not based upon the facts 
introdueed in évidence on the trial of the case, but was written and pub- 
lished for the purpose of giving to the public generally, and to ail persons who 
should read sairt newspaper and the said article, certain facts relating to the 
past life of the défendant, and to Inform the Jury, and the members thereof 
who might read the newspaper and the article, of certain facts concerning the 
défendant whleh were highly prejudlcial to his eharaeter and réputation, and 
would, wlien read by the Jury, or any members thereof, tend to bias and préj- 
udice them agalnst the défendant and prevent the .1ury, and the memberi? 
thereof who had read the article, from giving the défendant a falr and im- 
partial trial, for the reason that It brought to their attention certain facts 
concerning the life of the défendant which were not materlal to the issues of 
the cause and could not be proven on the trial of the cause against the de- 
fendant unless on the trial of the cause he had taken the witness stand In his 
own behalf, or placed his good eharaeter in issue. 

When the court convened on the following day pursuant to the adjoumment, 
It appeared to the court that certain members of the jury had read the 
article so written and published, and by reason thereof had been informed and 
advised of the alleged facts so published about the défendant and bis life and 
réputation, and it further appeared to the court that the défendant, by reason 
of the facts stated, could not hâve a fair and impartial trial by the jury ; and, 
by reason thereof, the court, upon the request and consent of the défendant, 
was compelled to discharge the jury from a further considération of the 
cause, continue the trial thereof, and remand«the défendant to the custody of 
the Tlnlted States marshal until the case could thereafter be trled. 

The court thereupon clted the Independent Publishlng Company and Wlll 
A. Campbell, Its manager and editor, to show cause why they should not be 
punished îor contempt for publishlng said article, which said article, it was 
charged, was calculated to excite préjudice against the said défendant and 
prevent him from havlng a fair and impartial trial, thus obstructing and 
interfering with the due administration of Justice In the said court and the 
cause on trial. In response to this citation, the Independent Publishlng Com- 
pany and Will A. Campbell appeared and flled their answer to the information 
and citation, in which the ownership and management of the Independent 
newspaper and the publication of the article in question, as charged in the 
information, was admitted. It was admitted that Campbell was charged with 
the editorial supervision of the paper, and alleged that he esercised reason- 
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able care In the sélection and employment of editors and reporters. It was also 
admltted that the article was net based on facts admitted In évidence at the 
trial. It was alleged that Campbell, as éditer and manager, exerdsed reason- 
able care In excludlng from the paper articles reflecting upon the courts or 
In any manner tending to interfère with the administration of justice. The 
answer recited the circumstances connected with the publication of the 
article, and It was alleged that it was prepared by W. H. Perklns, one of 
the reporters of the paper, and p,u7>Ushed vnthout editorial supervision; that 
Perkins received the data for the article from a rellable source, and that he 
wrote and published the article in good faith, wlthout Intending to interfère 
with the administration of justice. It was also alleged that neither Campbell, 
nor any ofBcer of the corporation, had any knowledge of the contents of the 
article untU after publication. It was not denied that the publication of the 
article was an obstruction of and an Interférence with the due administration 
of justice, as chargea In the information. 

The matter was thereupon submltted to the court upon the Information and 
answer, no évidence being introduced at the hearing, and thereupon the 
court recited the facts as stated In a wrltten opinion (In re Independent Pub. 
Co. [D. C] 228 Fed. 787), and found as a fact that the article In question 
was calculated to Influence the jury and judge and prevent a fair and Im- 
partial trial, that the article was calculated to obstruct the due administra- 
tion of justice, and that the misbehavior of the respondents was so near to 
the court as to obstruct the due administration of justice therein. 

E. C. Day and Walsh, Nolan & Scallon, ail of Helena, Mont., for 
plaintiffs in errer. 

Burton K. Wheeler, U. S. Atty., of Butte, Mont, Homer G. Murphy, 
of Helena, Mont., and Frank Woody, Asst. U. S. Attys., of Butte, 
Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It was 
admitted by the plaintiffs in error in their answer to the information 
charging them with contempt that the article in question was not based 
upon the évidence introduced upon the trial of the case; and it was 
not denied that the publication contained facts relating to the past life 
of the défendant, highly prejudicial to him, and when read by the jury 
tended to bias and préjudice them against the défendant and prevent 
them from giving him a fair and impartial trial ; and it is not denied 
that the publication obstructed the progress of the cause on trial, and 
compelled the court to discharge the jury impaneled to try the case, re- 
sulting, as the court found as a fact, in the infliction of pecuniary dam- 
ages to the government, in costs uselessly incurred, amounting to 
$617.95. 

[1] 1. The contention of the plaintififs in error is that the publication 
is not within the scope of the statute. vSection 268 of the Judicial Code 
(section 725, R. S.; Act of March 2, 1831) provides: 

"The sald courts shall hâve power • • * to punish • • • con- 
tempts of their authority : Provided, that such power • » • shall not 
be construed to extend to any cases except the misbehavior of any persoh 
In their présence, or so near thereto as to otistruct the administration of jus- 
tice. • * • " Comp. St. 1913, § 1245. 

This statute had its origin in the act of March 2, 1S31 (4 Stat. 487, c 
99, § 1), from which it differs only slightly in language, not in sub- 
stance. The original Judiciary Act of September 24, 1789 (1 Stat. 83, 
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c. 20, § 17), provided that the "courts of the United States shall hâve 
power * * * to punish by fine or imprisonment, at the discrétion 
of said courts, ail contempts of authority in any cause or hearing be- 
fore the same." 

The interesting and able argument of counsel for plaintiffs in error 
traces the history of this statute through the impeachment proceed- 
ings of Judge Peck in 1830, and subséquent cases, to the conclusion that 
it does not apply to newspaper publications under any circumstances. 
The case of Ex parte Poulson (1835) Fed. Cas. No. 11,350, does un- 
doubtedly support that view. The court was there dealing with a pub- 
lication very similar in character to the publication in this case. Re- 
ferring to the limitation provided in the act of March 2, 1831, Mr. 
Justice Baldwin said: 

"The court is dlsarmed In relation to the press; it can nelther protect it- 
self, or its suitors; libels may be published upon elther without stint; the 
mertts of a cause dependlng for trial or judgment may be dlscussed at pleas- 
ure; anything may be said to Jurors through the press, the raost willful mis- 
representations made of judieial proceedings, and any improper mode of in- 
fluencing the décisions of causes by out of door influence practieed with im- 
punity." 

Re fer ring to the circumstances under which the statute was enacted, 
the court said: 

"It was enacted shortly after the acquittai of Judge Peck, of Missouri, on 
an impeachment preferred against him for issuing an attachment agalnst a 
member of the bar for making a publication in relation to a suit which had 
been decided by that judge. On the trial the law of eontempt was elaborately 
examined by the learned managers of the House of Représentatives and the 
counsel for the judge. It was not controverted that ail courts had power to 
attach any person who should make a publication concerning a cause during 
its pendency, and ail admitted its illegality when donc while the cause was 
actually on trial. It had too often been exerclsed to entertain the slightest 
doubt that the courts had power, both by the common law and the express 
terms of Judlciary Act, § 17 (1 Stat. 83), as declared by the Suprême Court, to 
protect their suitors by the process of attachment." 

An examination of the proceedings in Congress against Judge Peck 
shows that the court correctly interpreted the character of the prose- 
cution. The impeachment charges were pressed largely because of the 
fact that the publication containing the article criticizing the court was 
made after the judge had delivered his opinion, finished the case, ad- 
journed the court and had descended from the bench ; and for that rea- 
son it was contended that the publication was not in eontempt of the 
authority of the court "in any cause or hearing before the same." Mr. 
Buchanan, then a member of the House, afterwards Président of the 
United States, favored the impeachment of Judge Peck, and was one 
of the managers on behalf of the House in the proceedings. In the 
House and before the Senate, Mr. Buchanan was careful to explain 
that the publication held by Judge Peck to be a eontempt of court was 
made after Judge Peck's judieial functions in the particular case had 
ceased, and that ail the authorities, both in England and America, held 
that such publications were not eontempt of court. But notwithstand- 
ing this feature of the case was clearly presented, Judge Peck was ac- 
quitted on January 31, 1831 ; the vote in the Senate being 21 for, and 
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22 against conviction. It is said that the acquittai resulted from a be- 
lief on the part of the senators that Judge Peck acted in good faith in 
exercising jurisdiction and in holding the publication in question a con- 
tempt. Constructive Contempt, by Thomas, page 171. Then followed 
a report of a bill from the judiciary committee of the House by Mr. 
Buchanan, its chairman, entitled "An act declaratory of the law con- 
cerning contempts of court," which passed both houses without debate 
and became the act of March 2, 1831. A fair and reasonable construc- 
tion of this declaratory statute in the light of thèse proceedings is that 
Congress intended to so limit the power of the court to punish for 
contempt that the summary authority exercised by Judge Peck, in a 
case where the judicial authority had ceased, would thereafter be pro- 
hibited; but it was not intended to disarm the courts to such an ex- 
tent that in a pending case tliey would not be able to protect themselves, 
the jurors in attendance, or suitors, from the misbehavior of others that 
would obstruct the administration of justice. 

This we find to be the construction generally placed upon the statute 
by the fédéral courts and by state courts where slmilar statutes hâve 
been construed. It was held by the Suprême Court of the United 
States in Ex parte Robinson, 86 U. S. (19 Wall.) 505, 510, 22 L. Ed. 
205, that the act of March 2, 1831, limited the power of the circuit and 
district courts to inflict summary punishment to certain specified cases, 
among others (following the words of the statute), "where there has 
been misbehavior of a person in the présence of the courts, or so near 
thereto as to ohstrttct the administratîon of justice." It is true the 
court says, further: 

"As thus seen, the power of thèse courts In the punlshments of contempts 
can only he exercised to insure order and décorum in their présence, to secure 
faithfulness on the part of thelr officers In thelr officiai transactions, and to 
enforce obédience to their lawful orders, Judgments, and processes." 

But the question we are now considering was not before the court. 
Robinson sought to be relieved from an order of the district court in 
Arkansas, disbarring him for an alleged contempt in its présence. The 
Suprême Court held that the district court in this particular case had 
no authority to enter a summary order of disbarment as a punishment 
for contempt; that before a judgment disbarring an attorney is ren- 
dered, he should hâve notice of the grounds of complaint against him 
and ample opportunity of explanation and défense. This opportunity 
Robinson had not had, and the contempt proceedings were accordingly 
reversed. The opinion in this case was written by Mr. Justice Field, 
and it is clear that the gênerai expression concerning "order and déco- 
rum in their présence" was not intended as a construction that the stat- 
ute was so limited, and the words, "so near thereto as to obstruct the 
administration of justice," were to be ignored. 

In Sharon v. Hill (C. C.) 24 Fed. 726, Mr. Justice Field, sitting with 
Judge Sawyer, had under considération the conduct of the défendant, 
Sarah Althea Hill, in that case, who drew a pistol and threatened the 
life of counsel during the examination of a witness before the examiner 
in chancery. The matter being reported to the court by the examiner, 
Judge Sawyer, speaking for the court, said : 
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"It Is unquestlonably a contempt. It is a contempt corùmltted before an 
offlcer lawfully taklng testlmony in this case, the proceeding being a part of 
the trial of the case, In tlie chamtiers of the judge adjoining the courtroom; 
the examiner being an adjunct of the court— a part of the court Itself. This 
act reported Is undoubtedly as distinctly and clearly a contempt of court as 
though committed in the présence of the Judge, in the courtroom, while In 
the act of trying a case, either with or without a jury. This point is well 
discussed by Judge Hammond, of the District of Tennessee, in U. S. y. 
Anonymous, a case of much milder type of contempt [G. C] 21 Fed. 701." 

Referring to the case hère cited with approval, we find that Judge 
Hammond says ([C. C] 21 Fed. 761): 

"The courts will flnd that the Législature has not taken away any valuabld 
power, when thèse statutes are properly understood. • • ♦ The mère 
place of the occurrence may not be an absolute test of that question, nnd it 
may dépend on the character of the paxticular conduct in other respects be- 
sldes the place where it happens. * * • Wherever the conduct * • * 
ceases to be gênerai In its eflfect, and Invades the domain of the court to be- 
come spécifie in ita injury, by Intlmldating, or attempting to intimidate, 
with threats or otherwise, the court or its offieers * * * while in the dis- 
charge of their dutles as such. If it be construetive because of the place whero 
it happens, because of the direct injury it does in obstructing the workings 
of the organizatlon for the administration of Justice in that particular case, 
the power to punish it has. not yet been taken away by an.v statute, however 
broad its terms may apparently be." 

But a summary judgment of contempt was not ciuered against the 
défendant in Sharon v. Hill, supra, the court waiving that proceeding 
and calling the attention of the United States Attomey to the defend- 
ant's conduct as a breach of certain statutes of the United States men- 
tioned in the opinion of the court. No action was, however, taken by 
the United States Attorney, possibly for the reason that orderly beha- 
vior by the défendant was expected without such harsh proceedings. 
The expectation was not realized. The case as it progressed was at- 
tended by the conduct of another in her interest of the most contemptu- 
ous and flagrant character, and finally resulted in the killing of Judge 
Terry by the deputy United States marshal at Lathrop, Cal, on the 
14th day of August, 1889; the deputy marshal having been detailed by 
the Department of Justice to guard Mr. Justice Field from assault by 
parties to the action. See Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 
17, 32 L. Ed. 405; In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. 
Ed. 55. 

In the case of Savin, Petitioner (1889) 131 U. S. 267, 9 Sup. Ct. 699, 
33 L. Ed. 150, the petitioner had been adjudged guilty of contempt of 
court in attempting to deter a witness in the District Court from testi- 
fying in a case pending therein, and to obstruct or impede the due ad- 
ministration of justice therein. The misbehavior consisted in the pe- 
titioner approaching a witness for the United States and endeavoring 
to deter him from testifying on behalf of the government and after- 
wards offering the witness money not to testify against the défendant 
in the action. Neither of thèse acts was in the actual présence of the 
court, and neither disturbed the court in its orderly décorum or pro- 
ceedings. The first act of the petitioner was charged to bave occurred 
in a room adjoining the courtroom, and the second in the hallway of 
the court building. The Suprême Court held that the conduct of the 
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petitioner in both acts was misbehavior in the présence of the court, 
for which he was sentenced to be punished for contempt. 

In the case of Cuddy, Petitioner (1889) 131 U. S. 280, 9 Sup. Ct. 
703, 33 L. Ed. 154, the petitioner had been adjudged guilty of contempt 
of court in approaching a trial juror, prior to his being drawn in a par- 
ticular case, with a view of improperly influencing the juror in the event 
he should be sworn as a juror in the case. The différence between the 
Savin Case, cited above, and this case was that the misbehavior con- 
stituting the contempt in the Savin Case occurred in the court building 
and while the court was in session, whereas the misbehavior charged in 
this case did not occur in the court building nor, so far as the record 
disclosed, while the court was in session. The petitioner contended 
that under no view of the facts could his misbehavior be deemed to 
hâve occurred in the présence of the court or so near thereto as to ob- 
struct the administration of justice. The Suprême Court held that the 
record disclosed a case of contempt, and, not showing it was beyond 
the jurisdiction of the court, it would be presumed that the évidence 
made a case within such jurisdiction, to be punished as and for a con- 
tempt. 

Mr. Justice Field was a member of the Suprême Court in both of 
thèse cases, from which, and from the case of Sharon v. Hill, supra, we 
draw the conclusion that in the Robinson Case he did not intend to con- 
strue the statute as limiting the power of the court to punish for con- 
tempt to be exercised only for the purpose of insuring order and décor- 
um in its présence. 

In McCaully v. United States (1905) 25 App. D. C. 404, the charge 
was an attempt corruptly to influence a juryman in a pending case be- 
fore the Suprême Court of the District of Columbia two days before 
the case was called for trial. It appeared that the appellant had called 
twice at the juryman's résidence without seeing him. Thereupon the 
juryman called at the appellant's place of business, where the appel- 
lant stated to him that there was a man in trouble whom the railroad 
Company was trying to down. The juryman refused to talk, as he was 
on the jury panel, and thereupon he left. The Court of Appeals state* 
that the contention of the appellant was that the ofifense, if proven, was 
not a case of contempt, as it was not committed in the présence of 
the court or so near thereto as to obstruct the administration of jus- 
tice, but at a distance from the court, the appellant's place of business 
being a half a mile or more away ; that, the place of solicitation of the 
juryman being far removed from the courthouse, the statute expressly 
removed the act from the cognizance of the court as an act of con- 
tempt, and simply left it to be punished by the court as an ordinary 
criminal offense under another provision of the statute. The Court of 
Appeals held that: 

"The question Is not one of geography or topography, or propinqulty or re- 
moteness, but one of direct influence upon the administration of justice. The 
administration of justice is equally obstructed wherever the act Is done ; and 
the place of the solicitation Is absolutely of no conséquence whatever. 
Whether the act was done in the courthouse, or a mile or 100 miles away, the 
resuit is precisely the same; the disturbance to the court is preclsely the 
same. The act in its nature is not one dépendent upon location for its great- 
er or less influence on the administration of justice. • ♦ • But the bribery 
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of a juror or the intimidation of a witness pollutes the fountains of justice 
at their source, and reacli at once to the very seat and slirine of the adminis- 
tration of justice, whatever be the place where the formai act is done. Un- 
der such elreumstances the court Is wherever the juror or the witness is; 
and there is no question of loeality In the case. ♦ • * Every juror is 
part of the court wherever he is. TJnder our common law the jury is as much 
a part of what may be deslgnated as the machinery of the administration of 
justice as is the judge, and a corrupt attempt to influence the jury, or any 
individual member of It, is an offense differing only in degree from a siml- 
lar attempt to corrupt the judge. Judge and jury are component parts of the 
court. An attempt upon the integrity of the jury, or upon the Integrlty of 
any individual juror, is a direct attack upon the court ; and the court is en- 
titled to protect itself from ail such attacks by the methods which the common 
law has established for the purpose, namely, by the way of summary proceed- 
ings for contempt of court." 

Pétition to the Suprême Court of the United States for a writ of 
certiorari was denied in this case. 198 U. S. 586, 25 Sup. Ct. 803, 49 
L. Ed. 1174. 

The case of Kirk v. United States (1911) 192 Fed. 273, 277, 112 C. 
C. A. 531, 535, in this court, was also a case where jurors in attendance 
upon the trial court had been approached in the interest of one who had 
been indicted for a violation of the statutes of the United States and 
whose trial had been set for a future day. The attempt was to influ- 
ence the jurors in favor of the accused, with the promise that they 
would be paid money if they should be in favor of the accused. The 
place where one of thèse jurors was approached was distant about nine 
blocks from the United States court building. Thèse facts being prov- 
ed, the trial court found the plaintiff in error guilty of contempt of 
court. It was contended on his behalf in this court that the acts charg- 
ed were not committed "in the présence of the court, or so near thereto 
as to obstruct the administration of justice" within the meaning of the 
statute. Judge Gilbert, speaking for the court and replying to this 
contention, said: 

"It is obvious that any willful attempt improperly to influence jurors in 
the impartial discharge of their dutles in a pendlng case, whether by attempts 
to bribe or otherwise, no matter where it is committed, is sufliciently near 
to the présence of the court to tend to obstruct the administration of justice. 
It is not to be supposed that in enacting the statute Congress intended to 
deprlve the fédéral courts of the power to deal summarily with persons who 
are attempting to corrupt jurors who hâve been called to décide pendlng 
cases, for without that power the courts would be practically helpless in the 
présence of an organized scheme, such as is shown by the évidence in this 
case, for the purpose of interfering with the administration of justice. There 
is every reason why the court should hâve the power to deal with such at- 
tempts at their very inception, so as to prevent the evil, and should not be 
conflned to the remedy by indictment to punish such acts after the evil has 
been accomplished." 

Like the law of constructive présence in criminal cases, the misbe- 
havior is committed where it takes effect. 

"The well-establlshed theory of the law is that, where one puts in force 
an agency for the commission of crime, he, in légal contemplation, accompanies 
the same to the point where it become effectuai. • * • So, if a man in 
the State of South Carolina criminally Ares a bail into the state of Georgia, 
the law regards him as accompanying the bail, and as belng represented by 
it up to the point where it strikes." Simpson v. State, 92 Ga. 41, 17 S. K 
984, 22 L. R. A. 248, 44 Am. St. Rep. 75. 
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See, aiso, State v. Hall, 114 N. C. 909, 19 S. E. 602, 28 L. R. A. 59, 
41 Am. St. Rep. 822; The Salton Sea Cases, 172 Fed. 792, 814, 97 C. 
C. A. 214. 

We do not think we need cite further authorities in support of this 
doctrine. It is the law of this circuit, established as appears upon full 
and careful considération of ail the cases, and should be foUowed, not 
only as binding authofity, but upon sound reasoning and in the interest 
of an efficient administration of equal and exact justice. 

[2] 2. We retum now to the question before the court: Is the pub- 
lic press immune to the provisions of the statute under considération? 
It is not made so by the language of the statute. Is it so by judicîal 
construction ? 

In the case of In re Daniels (C. C. 1904) 131 Fed. 95, the petitioner, 
Josephus Daniels, was found guilty of contempt of court for the pub- 
lication in his paper of an article criticizing the court for its action in 
the appointment of a receiver for a railroad company. The proceed- 
ings in the District Court for the appointment of the receiver had ter- 
minated, and the publication in no sensé obstructed the administration 
of justice. Upon habeas corpus in the Circuit Court, that court, re- 
f erring to the proceedings, said : 

"The record does not sbow that the alleged mlsbehavior of the petitioner 
was in the présence of the court, or so oear thereto as to obstruct the ad- 
ministration of justice; nor is there anytbing to show that the alleged mls- 
behavior of petitioner Interfered with the court, or that It tended in the 
slightest degree to dlsturb the orderly proceedings of the court." 

The publication was manifestly not within the statute. But the court 
said, further, upon this subject: 

"The inhérent power of the court to punish for contempt is based upon the 
theory that it is essential that the court should possess ample autbority to 
seeure the free and nnobstructed exercise of its functions in the enforcement 
of the law. Therefore it is only such acte as tend to interfère with the orderly 
proceedings of the court or with the due administration of justice that can be 
properly punished as a contempt of court" 

The court said, further: 

"There may be Instances where the publication of edltorlala or other matter 
in newspapers would bring the author within the limitations of the statute. 
For instance, if a newspaper éditer should publish an article concernlng a 
trial whlch was being consldered by a .1ury, and should send a copy of the 
paper contalning such article to the Jury, or a member thereof, durlng the 
progress of the trial, for the purpose of influenclng them in thelr délibéra- 
tions, it would présent a question whether such conduct would not be mlsbe- 
havior In the présence of the court, or so near thereto as to obstruct the ad- 
ministration of Justice." 

In the récent case of United States v. Toledo Newspaper Co. (D. C. 
1915) 220 Fed. 458, a newspaper owned by the défendant company, and 
the managing editor of the paper, were cliarged with criminal contempt 
for the publication of certain articles in the paper calculated and in- 
tended to influence the court in its considération of a pending case by 
giving the impression that a décision contrary to the wishes of the pa- 
per would not only be very unpopular in the community, but would be 
likely to be met with active opposition. The articles also gave encour- 
agement to popular résistance to any order the court might make fol- 



IN EE INDEPENDE3NT PUB. CO, 859 

lowing such unpopular décision. In passing iipon the question of con- 
tempt, the judge rendered a lengthy opinion, in which the facts of the 
case are recited and the law upon the subject elaborately reviewed by 
the citation of numerous cases in both the fédéral and state courts. The 
court found both the newspaper company and the managing editor guil- 
ty of contempt, and imposed a separate fine upon each. 

Among the cases cited by the court in support of its judgment is 
that of Myers v. State, in the Suprême Court of Ohio in 1889 (46 Ohio 
St. 473, 491, 22 N. E. 43, 44, 15 Am. St. Rep. 638). A judgment of 
contempt had been entered in that case against the plaintiff in error in 
the court of common pleas of Franklin county (Columbus) for causing 
to be published in a daily newspaper in Cincinnati an article reflecting 
upon the judge of the court in which a case was then pending against 
the plaintiff in error. The article referred to this pending case, and it 
is stated that the newspaper had an extensive circulation throughout the 
state, including the county of Franklin, and was freely circulated, sold, 
and read about the courthouse and in the courtroom, ail of which was 
known to the plaintiff in error at the time of the writing and publish- 
ing. The article was, in fact, read on the day of its publication bj 
many persons in the courtroom and was much talked about within tht 
bar of the court and within the présence and hearing of the court. 
The statute (section 5639, Rev. St. Ohio) provided that: 

"A court, or judge at chambers, may punish, summarily, a person gullty of 
misbehavior In the présence of or so near the court or judge as to obstruct the 
administration of justice." 

This is almost the identical language of the fédéral statute. The 
first question considered by the Suprême Court was whether the mis- 
behavior of the plaintiff in error was in the présence of the court. Up- 
on that question, the court said : 

"Indeed, It was wrltten In the clty of Cincinnati, though dated at Columbus. 
But the publication was in the courtroom, as well as elsewhere. It was in- 
tended to hâve effect, and did hâve effect, in the courthouse at Columbus, and 
the writer was just as much responsible for that effect as though he had, in 
the courtroom Itself, and while the trial was progressing, circulated and 
read aloud the article, or uttered the libelous words verbally. The acts were 
thus donc, if not in the very présence of the court, at least so near thereto as 
to obstruct its business. • * * The statute clearly authorizes, as did the 
common law, courts to punish summarily, as contempts, acts calculated to 
obstruct their business. They could not be maintalned wlthout such power, 
nor could lltigants obtain a falr considération of their causes in a court 
where the jury or judge should be subject, during the trial, to influences in 
respect to the case upon trial, calculated to Impair their capacity to act 
Impartlally between the parties." 

In Patterson v. Colorado, 205 U. S. 454, 463, 27 Sup. Ct. 556, 558 
[51 Iv. Ed. 879, 10 Ann. Cas. 689] this case is cited by the Suprême 
Court of the United States as an authority in support of the doctrine, 
that: 

"When a case Is flnished, courts are subject to the same crlticlsm as 
other people, but the propriety and necesslty of preventing Interférence with 
the course of justice by prématuré statement, argument, or intimidation hard- 
ly can be denied." 
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The Suprême Court also cites to the same effect the case of Tele- 
gram Newspaper Co. v. Commonweaith, 172 Mass. 294, 52 N. E. 445, 
44 ly. R. A. 159, 70 Am. St. Rep. 280, where the trial court had ad- 
judged two nevvspapers published in Worcester, Mass., in contempt 
for publishing articles dealing with and discussing the proceedings in 
a trial before the court upon the pétition of one Loring against the 
town of Holden for the taking of land of the petitioner for the aboli- 
tion of a grade crossing. The articles in the two papers which the 
court found were calculated to obstruct the course of justice in said 
court were substantially in the same language. In one of the articles 
it was stated that: 

"The town offered Loring .Ç80 at the time of the taking, but he demanded 
.$250, and, not gettlng it, went to law." 

The Suprême Court of Massachusetts, sustaining the judgment of 
contempt for this publication, said: 

"The facts stated, even If they were true, were not admissible in évi- 
dence at the trial, • • • and, so far as appears, they were no part of 
the proceedings at the trial, and, if they were brought to the knowledge of 
the jurors before they rendered thelr verdict, were calculated to influence 
them upon the amount of the damages to be glven by tlieir verdict. The 
newspapers were published and circulated In Worcester, and it was not im- 
probable at the time of publication that the articles would be read by some 
of the jurors before the trial of the pétition was flnished. * • * The in- 
tention of the publisher of a newspaper is that it should be bought and read 
by persons within the place where It circulâtes. Cases * • * should be 
determined on évidence presented in court. It is an inévitable perversion of 
the proper administration of justice to attempt to influence the judge or jury 
in the détermination of a cause pending before them by statements outside 
of the courtroom, and not in the présence of the parties, whlch may be false, 
and even if they are true are in law not admissible in évidence." 

In Rex V. Davies, 1 K. B. (1906) Z2, the question was whether the 
King's Bench Division of the High Court of Justice had power to 
punish by attachment contempts of inferior courts. That question is 
not involved in this case. But the contempt charged was the publica- 
tion by a newspaper of articles reflecting upon the character and anté- 
cédents of an accused person whose case was pending before the in- 
ferior court. The publication was very similar in character to the one 
in the présent case. It was admitted, on behalf of the editor of the 
paper, who was cited to show cause why he should not be punished 
for contempt, that nothing could be said in his défense or in palliation 
of the act of publishing such articles concerning a person under re- 
mand upon a charge which might lead to a committal. The défense 
was wholly confined to denying the jurisdiction of the King's Bench. 
In determining this issue, that court referred to the publication of 
such articles as tending to poison the stream of justice and calculated 
to deprive the court of the power of doing that which is the end for 
which it exists, namely, to administer justice duly, impartially, and 
with référence solely to the facts judicially brought before it. The 
court in pursuing this thought found it necessary to ask itself this 
question : 

"What, then, is the prlnclple whlch Is the root of and underlles the cases 
In whlch persons hâve been punished for attacks upon courts and interférences 
with the due exécution of their ordersî" 
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The court answered that: 

The principle "will be found to be, not the purpose of protecting elther the 
court as a whole or the individual judges of the court froni a répétition of 
them, but of protecting the publie, and especlally those who, either voluntarily 
or by compulsion, are subject to its jurlsdietion, froui the mlschief they will 
incur if the authority of the tribunal be undermined or impalred." 

In support of this principle, the court refers to the judgment pré- 
parée! by Wihnot, C. J., in Rex v. Almon (1765) Wilmot's Opinions, 
pp. 255, 256, a considérable part of which judgment, the court says, 
was "devoted to showing that the real offense is the wrong done to 
the public by weakening the authority and influence of a tribunal 
which exists for their good alone. * * * fhe several parts of 
the System [judicial], he adds, 'act in combination together to attain 
the only end and object of ail laws, the safety and security of the 
people.' " The court examined the articles complained of, and found 
that they contained a number of statements respecting the person 
charged of a character likely to seriously préjudice her case, to create a 
feeling against her, and to affect the minds of persons who might take 
part in her trial. It was the opinion of the court that such a case 
demanded a severe punishment, and accordingly the editor was or- 
dered to pay a fine of ilOO and the costs of the proceedings. 

3. We corne now to the fundamental question in this case, which 
was also the fundamental question in the case of Patterson v. Colo- 
rado, 205 U. S. 454, 462, 27 Sup. Ct. 556, 51 h. Ed. 879, 10 Ann. Cas. 
689. In that case the constitutional guaranty of the freedom of the 
press was invoked on behalf of a newspaper as against contempt pro- 
ceedings. The contempt alleged was the publication of certain articles 
and a cartoon, which, it was charged, reflected upon the motives and 
conduct of the Suprême Court of Colorado in cases still pending, and 
were intended to embarrass the court in the impartial administration 
of justice. The court had ordered judgment fining the plaintiff in 
error for contempt. It was contended by the plaintiff in error in 
the Suprême Court of the United States that the law of contempt, as 
construed by the Suprême Court of Colorado, abridged the freedom 
of the press, as guaranteed in the First Amendment to the Constitu- 
tion of the United States. The court, by Mr. Justice Holmes, an- 
swered this contention by saying that : 

"The main purpose of such constitutional provisions [the First and Four- 
teenth Amendments] is 'to prevent ail such previous restrainta upon publica- 
tions as had been praeticed by otber governments,' and they do not prevent the 
subséquent punishment of such as raay be deemed contrary to the public 
welfare. • • * The prellminary freedom extends as well to the false as 
to the true; the subséquent punishment may extend as well to the true as 
to the false. This was the law of criminal libel apart from statute in most 
cases, if not in ail." 

The court continues : 

"The rule appllcd to criminal libels applles yet more clearly to contempts. 
A publication likely to reach the eyes of a jury, declaring a witness in a 
pending cause a perjurer, would be none the less a contempt that it was 
true. It would tend to obstruct the administration of justice, because even a 
correct conclusion is not to be reached or helped in that way, If our System 
of trials is to bt, maintained. The theory of our System is that the conclusions 
to be reached in a case will be Induced only by évidence and argument in open 
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court, and not by any outslde influence, whether of private talk or public 
priut." 

It thus clearly appears that the press is not exempt from the pro- 
visions of the statute under considération. Liberty of the press is 
subordinate to the independence of the judiciary, and it is not ex- 
pédient that any class in the community should be privileged to inter- 
fère with the rights of litigants or to embarrass or obstruct the ad- 
ministration of justice. 6 R. C. L,. 510, § 22. 

[3, 4] 4. It is next contended by the plaintiff in error that as the 
managing editor had no knowledge of the contents of the article or 
the intention of the reporter, Perkins, to cause the same to be pub- 
lished in the paper, it was error to hold him guilty of contempt of 
court. The spécifie charge was that the publication of the article was 
not based upon the facts adduced on the trial, but upon facts relating 
to the past life of the défendant; that they were highly prejudicial 
to his character and réputation ; were inadmissible in évidence ; pre- 
vented him from having a fair and impartial trial ; and obstructed the 
administration of justice. The reply to this charge was that Camp- 
bell was charged with the editorial supervision of the paper ; that 
he exercised reasonable care in the sélection and employment of editors 
and reporters; and that it was his duty to exercise reasonable care 
that articles reilecting upon the court or in any manner tending to in- 
terfère with the administration of justice were excluded from the 
columns of the paper. It was not charged in the information or in 
the citation that the article reûected upon the court, and it was not 
alleged in the reply that it was the duty of the managing editor to ex- 
clude from the paper the contemptuous matter that was published and 
which did interfère vdth the administration of justice; but it was 
admitted that the article was printed without any editorial supervision. 
It was therefore clearly open to the court to find that the managing 
editor did not perform his duty in supervising the publication, and 
was négligent in permitting the article to be published; and, as the 
court found that the accusation in the information was true, we are 
of opinion that the alleged error is not one for our considération. "On 
such a writ [writ of error] only matters of law are considered. The 
décision of the trial tribunal, court or jury, deciding the facts, is con- 
clusive as to them." Bessette v. W. B. Conkey Co., 194 U. S. 324, 338, 
24 Sup. Ct. 665, 671 [48 h. Ed. 997]. 

[5] 5. It is further contended that the contempt, if any, was a 
criminal one, and not civil ; and that the costs which were incurred 
in the continuance of the criminal case should not hâve been consid- 
ered in the judgment. The judgment is that: 

"The Independent Publlshlng Company, a corporation, and the sald Will A. 
Campbell, should be flned in the sum of $617.95, together with the costs of 
thls proceedlng." 

The court had a broad discrétion in considering the circumstances 
entering into the measure of punishment. The costs in the continued 
case were merely used as an élément in measuring the fine imposed 
by the court, and did not change the case from a criminal to a civil 
one. The fine was plainly imposed to vindicate the authority of the 
court, and, as such, was fixed at an amount within its discrétion. 

The judgment" of the District Court is affirmed. 
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ENRIGHT V. HECKSCHER. 
(Circuit Court of Appeals, Second Circuit February 27, 191T.) 

No. 143. 

1. COTIBTS <®=276 JUEISDICTION OF FEDERAL COUUT — RESIDENCE OF DEFEND- 

ANT — Waiver OF Objections. 

Tlie objection that défendant does not réside in tbe district in which 
the suit was brouglit is one whlch may be waived by défendant, and is 
waived by bis gênerai appearance and by procuring extensions of time 
to plead, witb the agreement tliat tbe issue sbould be of a day certain. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 815.] 

2. Bankeuptcy ©=250(1) — Assessment Aqainst Stockholdees — Conclusive- 

NESS — Mattebs Concluded. 

An order of tbe bankruptcy court, directing that an assessment be levied 
agalnst stockholders who had not been paid the full value of thelr shares, 
Is conclusive as to the necesslty of the assessment and as to the rate, 
but is not conclusive, in an action against the stoekholder, that the stock 
was not fuU-paid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 235, 350.] 

3. Corporations ®=3269(3) — Issuance of Stock — Valuation of Peopebtt — 

Feaud — Evidence. 

In an action by a trustée to coUect the balance due on stock issued by 
the corporation to a dlrector in exchange for mlning leases, after it had 
agreed to sell -the stock to others as fuU-paid at half its par value, évi- 
dence held to warrant the jury in findlng fraud on the part of the directors 
in valuing the licenses, so that the stock was not fuU-paid, under Corpora- 
tion Act (P. Li. N. J. 1896, p. 293) § 49, permittlng stock to be Issued 
only for money or property, and provldlng that the valuation of the prop- 
erty by the directors shall be conclusive, in the absence of fraud. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 887, 888. 
1154-1159, 2277.] 

4. Corporations <S=»99(2) — Issuance of Stock — Valuation of Property — 

State Statute. 

Under Corporation Act N. J. § 49, authorizing a corporation to Issue 
stock for property which shall be fuU-pald, and that, in the absence of 
actual fraud, the judgment of the directors as to the value of the prop- 
erty shall be conclusive, stock can be orlglnally issued for property pur- 
chased only to the amount of what Is honestly deemed by the directors 
to be the value of the property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 445.] 

5. Corporations <S=>99(2) — Issuance of Stock — Fraud — Valuation of Prop- 

erty — Bffect. 

A contract for the issuance of fuU-paid corporate stock in exchange for 
property fraudulently overvalued by the directors, contrary to Corpora- 
tion Act N. J. § 49, Is void, not merely voidable, and no proceedings are 
necessary to procure an adjudication of Its nuUlty. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 445.] 

e. Corporations ig==>298(5) — Directors — Interest — Quorum. 

A dlrector, whose Interest in a matter disqualifies him from votlng 

upon a resolution relating thereto, cannot be counted for the purpose of 

ascertalnlng whether a quorum is présent when the vote is taken, since 

a dlrector so disquallfled loses, pro hac vice, bis character as a dlrector. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1302-1312.) 

^=9For other cases see same toplc & KEY-NUMBEB in ail Key-Numbered Qlgests & Indexes 
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7. . coepobattons <ë=>2islx) — stockh0ldee3 — llabilitt — acceptancb o» 
Stock. 

One who accepts stock Issued to hlm by a corporation at less than par Is 
liable to a receiver for the beneflt of creditors, though the resolution 
authorizlng the issuance was void, because no quorum was présent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ M3, 946, 
957-959, 979.] 

8. COEPOEATIONS <g=»298(5) — Reï'eesentation bt Dikectoes — Interested Di- 

EECTOE. 

A resolution adopted by the directors of a corporation, fixlng the value 
of property for whlch stock was issued was a nullity, where no quorum 
was présent, because one of the directors counted In the quorum was ad- 
versely interested in the Issuance of the stock. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1302-1312.] 

9. Coepoeations i©=>99(2) — Issuance of Stock — Valxjation of Peopeett — 

Statute. 

Corporation Act N. J. § 49, providing that the Judgment of the directors 
of a corporation as to the value of property for whlch stock is Issued 
shall be concluslve, in the absence of fraud, contemplâtes an actual ap- 
pralsement of the property by the board of directors, where stock Is to be 
issued for the property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 445.] 

10. Coepoeations <g=>232(3) — Issuance of Stock — Fictitious Value of Peop- 
eett — Cbedit fob Beal Valde. 

A stockholder, to whom stock was Issued as full-paid for property fraud- 
ulently overvalued by the directors, is entitled to crédit for the fair 
value of the property, in an action by the corporation's trustée in bank- 
ruptey to enforce his llability on the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 884.] 

11. Coepoeations <®=232(3) — IssuANcaœ of Stock — Eetubn to Teeasubt — 

Subséquent Sale. 

Where stock, whlch had been issued to a dlrector as full-paid in ex- 
change for mlnlng leases, which were fraudulently overvalued, was re- 
tumed by the director to the corporation as treasury stock, it dld not 
thereby become full-paid, and a purchaser at less than par value, who had 
knowledge of the faets, is liable for the balance due on the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. g 884.] 

12. Coepoeations <S=5230 — Issuance of Stock — Tbeasuet Stock. 

Where corporate stock has been lawfuUy issued as full-paid stock, 
and then retumed to the corporation as treasury stock, the corporation 
may sell It at any prlce It can obtain, and the purchaser is not liable 
for the par value of the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 877.] 

13. Coepoeations <@=>244(5, 7) — Issuance of Stock — ^Liabilitt of Puechas- 
EB — Notice. 

Where stock Is issued as full-paid on part payment only, a transférée 
with notice Is liable on the stock to the same extent as the transferror, 
but in the hands of a purchaser without notice the stock Is regarded as 
full-paid. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 967, 972, 
973.] 

14. Coepoeations <S=>244(5) — Issuance of Stock — Enowledoe ht Stock- 

HOLDEB — AGENCT. 

Where two directors of a corporation agreed each to take one-half of a 
new issue of the corporate stock at less than par value, and the ofCer to 
the corporation to purchase the stock was made in the name of one of 
them, but the eamest money was advajiced by both, and the broker'» 

4|=3For otb«r cases sea same tapie & KEY-NUMBER in aU Key-Numliered Digeats & Indexes 
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commission on the sale shared by both, the subscrlbing dlrector was the 
agent of the other, se that the former's knowledge of the facts which 
prevented the stock from belng fuU-paid was chargeable to the latter. 
[Ed. Note. — For other cases, ses Corporations, Cent. Dlg. § 967.] 

15. Corporations i®=»247 — Liabilitt of Stockholder — Release bt Corpo- 
ration. 

A stockholder's llablUty for the balance of the par value of stock Is- 
sued as full-pald cannot be released by the dlrectors over the objection ol 
one stockholder, or as against the credltors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 983-997.] 

16. Corpokation.s ©=99(3) — Issuance of Stock — Mabket Pricb — Stattjte. 

The rule that a going corporation, whose stock bas a market value, 
may sell subséquent stock issues, made for the purpose of paylng Its 
debts or obtainlng new capital, at the market value of the outstandlng 
stock, does not apply to a New Jersey corporation, since it Is contrary to 
the statute of that state ; Corporation Act (P. L. N. J. 1896, p. 284) § 21, 
providing that, where the whole capital of a, corporation shall not hâve 
been paid in, and the capital paid shall be insufficient to satisfy its debts 
and obligations, each stockholder shall be bound to pay on eaeh share 
held by him the amount of such share as flxed by the charter of the cor- 
poration, or such proportion of that sum as shall be required to satisfy 
the debts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 446.] 

17. Corporations <S=>232(1) — Liabiuty of Stockholbers — ^Intebest. 

Where a stockholder receives stock from a corporation as full-pald, for 
which he gave less than par, he is llable for interest, as damages for the 
rétention of the money, on the balance of the par value of the stock from 
the time payment for the stock is due. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 879, 880, 
987.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John M. Enright, as trustée in bankruptcy of the New- 
foundland Syndicate, a corporation, against August Heckscher. Judg- 
ment for plaintifï for part only of the amount sued for, and both par- 
ties bring error. Affirmed. 

This cause cornes hère on cross-writs of error to the United States 
District Court for the Southern District of New York on a judg- 
ment for $105,979.35. The plaintiflf is a citizen of the state of New 
Jersey. The défendant is a citizen of the state of New York, and 
résides in the Southern district of New York. The Newfoundland 
Syndicate is a corporation incorporated in 1904 under the laws of the 
state of New Jersey. It will be hereinaf ter ref erred to as the Syndicate. 
The objects for which the Syndicate was formed were, inter alia, to 
purchase, acquire, or lease mines or minerai lands of every kind, na- 
ture, and description, to work, prospect, explore, and develop mines 
and minerai lands, and to engage in and operate in mining of ail kinds. 

Nelson S. Spencer and Elbridge 1,. Adams, both of New York City, 
for plaintifï. 

Parks, McKinstry & Taft, of New York City (Justice Sheffield, of 
New York City, of counsel), for défendant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

®=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indezei 
240 F.— 55 
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ROGERS, Circuit Judge (after stating the facts as above). This 
action is brought by the trustée in bankruptcy of the Syndicate to re- 
cover $250,000 upon an assessment made by the bankruptcy court 
upon unpaid stock of the bankrupt held by the défendant, and which 
it is claimed was acquired by him with knowledge that it was not full- 
paid. 

On December 29, 1911, the trustée in bartkruptcy of the Syndicate 
instituted proceedings in the bankruptcy court of the district of New 
Jersey, to assess any stock of the bankrupt corporation which had been 
issued for less than its par value. An order to show cause why the 
trustée should not be directéd to levy such an assessment was served 
upon the défendant by mail. He appeared specially and objected to 
the jurisdiction of the court. The référée considered the objection 
well taken and dismissed the pétition, but bis action was reversed in 
the District Court. In re Newfoundland Syndicate (D. C.) 196 Fed. 
443 (1912). Thereupon the défendant appealed, and the United States 
Circuit Court of Appeals for the Third Circuit affirmed the court 
below. 201 Fed. 917, 120 C. C. A. 255 (1913). The référée was di- 
rectéd to détermine whether an assessment was necessary and if found 
to be necessary to détermine the rate thereof, and to levy the same 
upon whatever stock may appear prima facie to be subject to assess- 
ment. 

Thereupon the référée in bankruptcy in the district of New Jersey 
on April 12, 1915, determined that the debts of the bankrupt amount- 
ed to $1,096,027.89 and the assets (not counting liabilities on unpaid 
stock) amounted to $2,500, and that it was necessary to assess the un- 
paid stock, and directéd as foUows: 

"That an assessment be and the same hereby Is made and levied upon 5,000 
shares of the capital stock of the Newfoundland Syndicate issued to J. M. 
Ceballos & Co., on the 8th of Noveïnber, 1905, and upon 5,000 shares of the 
capital stock of the Newfoundland Issued to August Heckscher on the 9th of 
November, 1905, at the rate of 50 per cent, of the par value thereof, of $100 a 
share, together with Interest thereon from November 1905." 

The trustée made a call upon Heckscher for the payment of the 
assessment of $250,000, with interest from November 8, 1905, and, 
the same not having been paid, brought this action to recover the 
amount of the assessment. 

It appears that the Syndicate was originally organized with an au- 
thorized capital stock of $300,000. By an amendment of its charter, 
in July, 1905, this was increased to $2,000,000. At some time in Oçto- 
ber, 1905, it found itself in need of additional capital. An attempt 
was made to interest the banking firm of J. M. Ceballos & Co. in the 
matter, and interviews with its officers were had. On October 26, 
1905, Ceballos & Co. sent to the Syndicate a letter which reads as fol- 
lows: 

"Oonfirmlng our several Interviews with the officers of your company, we 
hereby ratify our agreement to take over $1,000,000 of the fuU-paid and non- 
assessable capital stock of your company, to provide for which an inerease of 
f;i,000,000 in the capital stock is to be duly authorlzed by the stockholders, 
that is to say, from $2,000,000, its présent amount, to $3,000,000, and to pay 
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for sald $1,000,000 stock the sum of $500,000, we In addition to recelve a 
banker's commission of $100,000 stock of tlie Newfoundland Syndicate." 

The same day this letter was written the directors of the Syndicate 
met, and the letter was read and its terms accepted. It was voted to 
call the necessary meeting of the board of directors and the stock- 
holders to authorize the increase of the capital stock as proposed. 
The meeting was held at the office of the company in Jersey City on 
November 2, 1905, and the necessary vote was had. A certificate 
amending the certificate of incorporation and increasing the stock f rom 
$2,000,000 to $3,000,000 was executed and filed at Trenton, in the 
office of the secretary of state of New Jersey. The increase in the 
capital stock having been authorized, the directors voted to issue it, 
and also to purchase certain minerai licenses and locations from George 
P. Mumford, one of their number, which they valued at $1,000,000 
and which they agreed to pay for in the new stock, which was to 
be issued to Mumford as full-paid and nonassessable. This having 
been agreed upon, Mumford offered to turn back the stock into the 
treasury and, his offer having been accepted, this was done. There- 
upon the directors sold the $1,000,000 of stock to Ceballos & Co., as 
full-paid and nonassessable stock, for $500,000; and Ceballos & Co. 
at once turned over to défendant Heckscher one-half of the stock for 
$250,000, and the claim is that, as Heckscher only paid $250,000 for 
stock of the par value of $500,000, he is liable to the trustée in bank- 
ruptcy of the Syndicate for the balance of $250,000 due on the stock. 
The case was submitted to a jury, which returned a verdict in favor 
of the trustée for the sum of $105,000. A new trial was denied and 
judgment has been entered for the plaintiff. Both parties hâve taken 
out writs of error to review the proceedings. 

[1] The défendant has raised the objection that the action has been 
brought in the wrong district. The complaint allèges that défendant 
résides in the Southern district of New York. On June 17, 1915, 
the défendant by his attorneys entered a gênerai appearance and ob- 
tained a gênerai extension of time to plead, on a condition inserted 
in a written stipulation that the date of issue was to be as of June 24, 
1915. On September 13, 1915, an order was issued to show cause why 
the défendant should not hâve leave to withdraw the gênerai notice 
of appearance and substitute a spécial appearance for the purpose of 
moving to set aside the service of the summons and complaint, on 
the ground that the défendant is not a résident of the Southern district 
of New York and that the action is not brought in tlie district of which 
either the plaintiff or défendant is a résident; the latter claiming to 
be a résident of the Eastern district of New York. On September 
16, 1915, the District Judge denied the motion to set aside the serv- 
ice, and his action in this respect has been assigned for error. The 
right to be sued in a spécial district is a personal privilège, which may 
be waived, and is waived by a gênerai appearance and by procuring 
extensions of time to plead, with the agreement that the issue should 
be of a day certain. It is very évident that the plaintiff consented 
thereby to accept the jurisdiction of the District Court for the South- 
ern District of New York. See In re Moore, 209 U. S. 490, 28 Sup. 
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Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; Interior Construction & 
Improvement Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 h. Ed. 
401. We may add, however, that it is not clear to us that défendant 
was sued in the wrong district, as it appears that he has maintained 
a résidence for the past ten years at 576 Fifth avenue, New York 
City, and that the Syndicate's stock ledger so gives his résidence, and 
that notices of assessment bave been sent to him there. 

[2] The action of the bankruptcy court is conclusive, so far as the 
necessity of an assessment against any unpaid stock that may exist 
is concerned, and also as to âte rate of the assessment. In this case 
the amount of stock assessed, if the whole amount of the assessment 
were to be collected, would not be sufficient to pay in full the unse- 
cured creditors of the Syndicate. Beyond thèse facts the défendant 
was not concluded by the action of the bankruptcy court. He was 
entitled, in the action brought by the trustée in bankruptcy to collect 
this assessment, to show that the stock upon which he has been as- 
sessed was not assessable because it was fully paid up when he ac- 
quired it, or if it were not that that fact was not known to him when 
he purchased it, or any other défense which he may hâve upon the 
merits. 

The Corporation Act of New Jersey (Revision of 1896) applicable 
to the transactions now under considération, provides in section 21 
that where the whole capital stock has not been paid in and the capital 
paid shall be insufficient to satisfy its debts and obligations, each stock- 
holder shall be bound to pay on each share held by him the sum nec- 
cessary to complète the amount of such share as fixed by the charter 
of the corporation or such proportion of that sum as shall be required 
to satisfy such debt or obligation. 

It is also provided in section 48 that nothing but money shall be 
considered as payment of any part of the capital stock of any corpo- 
ration organized under the act except in the case of the purchase of 
property. 

And section 49 of the act reads as follows: 

"Any corporation formed under this act may purchase mines, manufac- 
tories or other property necessary for Its business, or the stock of any Com- 
pany or companles ownlng, mlning, manufacturing or produclng materlals, or 
other property necessary for Its business,' and Issue stock to the amount of the 
value thereof in payment therefor, and the stock so Issued shall be full- 
paid stock and not Uable to any further call, nelther shall the holder thereof 
be llable for any further payment under any of the provisions of this act; 
and In the absence of actual fraud In the transaction, the judgment of the 
directors as to the value of the property purchased shall be conclusive; and 
In ail statements and reports of the corporation to be publlshed or filed this 
stock shall not be stated or reported as being Issued for cash paid to the 
corporation, but shall be reported in this respect according to the fact." P. 
L. 1S96, p. 293. 

It is said that the stock now held by Heckscher was fuU-paid and 
nonassessable at the time it was delivered to Ceballos & Co., and 
through that firm to défendant, because of the prior sale of the stock 
to Mumford for his mining licenses, valued, as we hâve seen, by the 
directors at $1,000,000. It is necessary, therefore, to consider that 
transaction more in détail. It appears that on the same day that the 
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increase of the capital stock was authorized the board of directors met, 
with five directors out of nine présent. A by-law of the company re- 
quired a majority of the whole board to be présent to constitute a 
quorum to transact business. One of the five directors présent was 
George D. Mumford. At this meeting a resolution was introduced to 
purchase from Mumford the minerai licenses and locations and to give 
him therefor $1,000,000, to be paid to him in fuU-paid and nonassess- 
able stock of the company — 10,000 shares, of the par value of $100 
each. Thèse licenses gave to Mumford the right to the minerais in 
the locations specified for one year, with the privilège of obtaining a 
lease for 99 years. They were obtained at various times between April 
14, 1905, and September 22, 1905. The right expired at the end of 
the year. He paid for them at the rate of $10 a location, which is 
a fixed fee for which any one can get a license. There were 88 li- 
censes, for which he paid $880. At the time he gave his testimony 
he was not sure whether he had not been reimbursed by the Syndicate 
for his expenditures in procuring them, and would not swear that 
he had not been paid for ail of them. The books, however, showed 
that on September 25, 1905, he was paid $941.75 for disbursements, 
and he was unable to state what the disbursements were for. 

While the resolution as to the purchase of the licenses was under 
considération, Mumford retired from the room in which the directors 
were meeting and did not participate in the action taken. It was 
adopted, therefore, at a meeting at which a quorum was not présent. 
A resolution was also adopted at the same time and by the same vote, 
adjudging that the licenses and locations were of the par value of 
$1,000,000. This action having been taken and made known to Mum- 
ford, he immediately assigned the licenses and locations to the Syn- 
dicate, and ofïered to return the stock into the treasury of the Syndi- 
cate, to be sold by it for the purpose of raising additional working 
capital. Thereupon it was voted, no quorum being présent, to accept 
Mumford's offer. The évident purpose of this proceeding was to 
make the stock full-paid and nonassessable. The fact that no quorum 
was présent when the stock was issued to Mumford does not in itself 
invalidate the transaction, as will more fully appear hereafter. But 
the question remains whether the transaction with Mumford was 
invalid, in so far as it was agreed that the licenses were worth $1,- 
000,000 and that the stock should be regarded as full-paid and non- 
assessable. 

[3] The Corporation Act of New Jersey only permits stock to be 
issued to the value of the property purchased. The District Judge 
submitted it as a question of fact for the jury whether the directors 
overvalued the licenses and issued stock to Mumford in excess of the 
true value of the property received; and the jury were informed that 
under the New Jersey statute the judgment of the directors as to 
the value of the property purchased was conclusive, in the absence of 
actual fraud. The verdict of the jury establishes the fact that the 
stock was issued in excess of the value of the licenses, and it also es- 
tablishes the actual fraud. There was eyidence to justify the verdict. 
In fact, we do not see how the jury could bave reached a différent 
conclusion. It is incredible that the licenses were worth' $1,000,000, 
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for it is incredible that Mumford would hâve given this stock back to 
the Company, and so lost the licenses and the stock in addition, if the 
licenses had been worth $1,000,000. He would hâve been giving the 
Company $1,500,000, for he knew that Ceballos & Co. had offered in 
writing to buy the stock from the Syndicate for $500,000 and that the 
offer had been accepted. The offer was to take the $1,000,000 of stock, 
"fuU-paid and nonassessable," for $500,000. Mumford knew that on 
the day the offer was made the directors had voted to accept it. He 
knew that on the next day Ceballos & Co. turned over a check for 
$50,000 to the Syndicate, to be applied on account of the purchase 
price of the stock, and it was so applied. He knew that the resolution 
accepting Ceballos & Co.'s offer was never rescinded, and the $50,000 
received in part payment was at no time returned. As the stock was 
already sold to Ceballos & Co. and in part paid for, it certainly was 
a most unusual proceeding for the directors to sell the same stock on 
November 6, 1905, to Mumford in payment for the licenses, and then 
for Mumford at the same meeting to offer to return the stock gratu- 
itously into the treasury of the company; and then, the offer having 
been at once accepted % resolution of the directors and with no men- 
tion of thanks for Mumford's altruistic conduct, it was immediately 
voted that the officers of the Syndicate "be and are hereby authorized 
to deliver to Messrs. J. N. Ceballos & Co. the 10,000 shares of stock 
of this company so held in its treasury, under and pursuant to the 
terms of the agreement heretofore entered into between this company 
and Messrs. J. N. Ceballos & Co., dated October 26, 1905" ; and on 
November 8, 1905, "pursuant to the terms of the agreement" of 
October 26, 1905, the stock was delivered to Ceballos & Co. as "full- 
paid and nonassessable." The whole purpose of the transaction with 
Mumford clearly was to make the stock "full-paid and nonassessable," 
so as to meet the conditions of the offer to give $500,000 for $1,000,000 
of stock, which was to be "full-paid and nonassessable." It is im- 
possible to believe that the directors were acting in good faith when 
they sold to Mumford stock which they had already sold and fully 
expected to deliver to Ceballos & Co., and which they subsequently 
did deliver. 

There is no necessity for inferences, for Mumford's own testiraony 
makes the matter perfectly clear. He testified that he knew at the 
time of the negotiations with Ceballos & Co. which led that firm to 
make its offer, and that he was uncertain whether he had not himself 
initiated the negotiations. He admitted that he discussed the matter 
with Mr. Ceballos and with Mr. Fiske, a member of the firm of Ceballos 
& Co. prior to the offer of Ceballos & Co. to take the stock. He is a 
lawyer, and was a director and member of the executive committee 
of the Syndicate, and its légal adviser at the time. He testified that 
it was necessary to increase the capital stock, and that the whoie mat- 
ter of how the thing was to be accomplished "so as to comply with 
the law" was left to him as counsel of the Syndicate. He says he dis- 
cussed with the président of the company the fact that he was will- 
ing to turn over the licenses that were in his name as a basis for the 
issuance of the $1,000,000 of stock, and that he informed the presi- 
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dent that in view of the situation that he would be willing, after he 
got the stock, to turn it back into the treasury of the company "in 
order that it [the Syndicate] could turn it over to Ceballos & Co. for 
$500,000." He also testified that it was agreed that the stock would 
be immediately turned back by him to the treasury. AU this was agreed 
upon before the increase of the stock was voted. 

It is évident that the sole purpose of the transaction with Mum- 
ford was to make the stock fuU-paid and nonassessable. 

[4] The courts of New Jersey hold that under the laws of that 
State stock can be originally issued for property purchased only to the 
amount of what is honestly deemed by the directors the value of the 
property. See Donald v. American Smelting Co., 62 N. J. Eq. 729, 4S 
Atl. 771, 1116; Volney v. Nixon, 68 N. J. Eq. 605, 60 Atl. 189. In 
the first of Jhese cases Mr. Justice Dixon said : 

"Their [directors'] honest judgment, il reaehed without due examination 
into the éléments of value, or if based In part upon an estiœate ol matters 
whielj really are not property, » » • may lead to a violation of this 
statutory rule as surely as would corrupt motive." 

And see Holcombe v. Trenton White City Co., 80 N. J. Eq. 122, 
144, 82 Atl. 618 (1912). 

It does not appear in this record that the directors made any ex- 
amination into the value of thèse licenses. In Honeyman v. Haughey 
(N. J. Ch.) 66 Atl. 582 (1906), stock was issued as fully paid stock to 
stockholders in exchange for a patent upon which a valuation of $1,- 
000,000 was placed. The stock was then turned back to the treasury. 
The vice chancellor in commenting on the transaction remarked that : 

"If a proceeding of this kind can be sanctioned by the court, it would he a 
very simple matter for ail stockholders to avoid payment for capital stock 
issued to them," 

The remark appears as applicable to the case now before us as it 
was to the case in which it was made. In that case the vice chancellor 
had no difficulty in arriving at the conclusion that the transaction was 
fraudulent and that it was a perfectly clear case of overissue of stock 
for property at a gross overvaluation. 

In Easton National Bank v. American Brick & Tile Co., 70 N. J. 
Eq. 722, 730, 64 Atl. 1095 (1906), an attempt was made to show that 
the stock was issued in exchange for certain patent rights and pro- 
cesses, and that the directors after careful considération had deter- 
mined that the patents were worth at least the sum of $802,400, and 
that the directors authorized the issue of 8,024 shares in payment 
therefor, together with a cash payment of $20,000. In regard to this 
transaction the New Jersey Court of Errors and Appeals, unanimously 
affirming the opinion of the vice chancellor in the court below, said: 

"We also agrée with the view of the vice chancellor that, if we were to 
accept the claim of the appellants that the directors did détermine to issue 
ail the stock in question for the patents, It would resuit that the proceeding 
must be considered a mère device on the part of the directors to évade the let- 
ter and spirit of the Corporation Act, to accomplish which the patents were 
intentionally overvalued." 
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And in the same case the Court of Errors and Appeals, referring 
to the New Jersey Corporation Act, déclares that: 

"The whole splrit and policy of the act are so clearly opposed to any ar- 
rangement by wMch corporate stock shall be Issued wlthout receipt by the 
Company of an équivalent in value to its par that any agreement to thls efEcct 
must be deemed vold as contrary to the policy of the lave. If any doubt has 
existed upon this question, It must be taken as settled by the décision of this 
ceurt in Volney v. Nixon, 68 N. J. Eq. 605 [60 Atl. 189], 70 N. J. Elq. 740, 64 
Atl. 920, 8 L. R. A. (N. S.) 271, 10 Ann. Cas. 84." 

[5] Moreover, under the New Jersey décisions, if the contract con- 
travenes the Corporation Act, it is not voidable, but void, and no pro- 
ceedings are necessary to procure an adjudication of its nullity. Eas- 
ton National Bank v. American Brick & Tile Co., supra; Holcombe 
V. Trenton White City Co., supra. It therefore follows that the agree- 
ment that the stock purchased by Mumford should be regarded as f uU- 
paid was void, and affords no obstacle to the relief asked in this suit. 

The theory upon which the case was submitted was that, in case the 
jury found that the value of the licenses was less than $1,000,000, they 
should place a value upon them as of the time when the Syndicate took 
them over, and that the différence between such value and $1,000,000 
would represent the extent to which the $1,000,000 stock issue was 
unpaid when it was turned back into the treasury; that one-half of 
that différence would be the amount Heckscher would hâve to pay for 
the one-half of the 10,000 shares he took, and that on that amount 
he should be credited with $250,000 in cash, which it was conceded he 
had paid, and that on the balance he should pay interest from Novem- 
ber 8, 1905, that being the date when he acquired his stock. 

In his charge to the jury the learned District Judge, in referring 
to the action of the directors in taking over the licenses for $1,000,000 
of stock, inf ormed them that : 

"It seems from the minutes that there were flve directors présent, but that 
Mr. Mumford vpas interested in thls transaction, and left the room or retlred 
while the directors were conslderlng this proposition, and took action upon 
thls proposition, and was not présent when It was acted upon. Of course, it 
would constltute a quorum If he was there, even though he had not voted ; 
but if be left the room, so as to leave only 4 directors présent, and 9 were re- 
quired, it seems equally clear that there would hâve been no directors' meet- 
ing at the time this action was taken, and therefore there would bave been 
no flnding by the directors, as required by section 49 of the Corporations Law, 
that the value of the property transferred was equal to the value of the stock 
Issued." 

[6] A director, whose interest in a matter disqualifies him from 
voting upon a resolution concerning it, cannot, according to the better 
opinion, be counted for the purpose of ascertaining whether a quorum 
is présent when the vote is taken. A director so disqualified by per~ 
sonal interest loses, pro hac vice, his character as a director, and so 
cannot be counted. That is the law of New Jersey. Metropolitan 
Téléphone & Telegraph Co. v. Domestic Telegraph & Téléphone Co., 
43 N. J. Eq. 626, 14 Atl. 908; Id., 44 N. J. Eq. 568, 14 Atl. 907. And 
it is supported by the weight of authority in other jurisdictions as well. 
Bassett v. Fairchild, 132 Cal. 637, 64 Pac. 1082, 52 L. R. A. 611; 
Curtin v. Salmon River Hydraulic Gold Mining & Ditch Co., 130 Cal. 
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345, 62 Pac. 552, 80 Am. St. Rep. 132; Smith v. Los Angeles Im- 
migration, etv:., Ass'n, 78 Cal. 289, 20 Pac. 677, 12 Am. St. Rep. 53 ; 
Hill V. Rich Hill Coal Mining Co., 119 Mo. 9, 24 S. W. 223; Star 
Mills V. Bailey, 140 Ky. 194, 130 S. W. 1077, 140 Am. St. Rep. 370; 
7 R. C. L. 446. But see Gumaer v. Cripple Creek Tunnel, etc., Co., 40 
Colo. 1, 90 Pac. 81, 122 Am. St. Rep. 1024, 13 Ann. Cas. 781 ; Buell 
V. Buckingham, 16 lowa, 284, 85 Am. Dec. 516. 

[7] So far as the issue of the stock to Mumford and the subséquent 
issue of it to Ceballos & Co. is concerned, it is not important whether 
a quorum was présent or not. The stock was issued, and Mumford 
accepted it, and so did Ceballos & Co. The acceptance of stock ren- 
ders the holders liable to a receiver for the benefit of creditors. That 
is the law of New Jersey as it is of other jurisdictions. Holcombe v. 
Trenton White City Co., supra. And in See v. Heppenheimer, 69 
N. J. Eq. 36, 77, 61 Atl. 843 (1905), it is declared that one who re- 
ceives stock as full-paid without paying for it, occupies the position of 
a subscriber to stock who has not paid his subscription. 

[8] But the resolution finding that the licenses were worth $1,000,- 
000 was a nuUity, as there was no quorum présent when it was adopted. 
The charge of the District Judge on that matter was correct. 

[9] The New Jersey statute contemplâtes that, where stock is is- 
sued for property, an actual appraisement of the property should be- 
made by the board of directors. Holcombe v. Trenton White City 
Co., supra. In this case no such appraisement was ever made. 

[10] But the charge that there might be credited on the stock the 
value of the minerai licenses at the time the stock was purchased by 
Mumford is correct; for, while the agreement that the stock should 
be regarded as full-paid was a nuUity, yet the holders are entitled to 
hâve the fair value of the licenses credited on the stock. In Holcombe 
V. Trenton White City Co., supra, the vice chancelier held that though 
an issue of corporate stock for property purchased and at a grossly 
excessive valuation is a nuUity, the stockholders are nevertheless en- 
titled to hâve credited to the payment of stock the just and fair value 
of the property conve3'ed to and services rendered for the company 
and for which stock was issued. See, also, See v. Heppenheimer, 
supra ; Easton National Bank v. American Brick & Tile Co.^ supra. 
This we understand to be the rule generally. Pell's Case, 1,. R. 8 
Eq. 222. 

[11] This brings us to inquire what the effect was of turning this 
stock back into the treasnry of the Syndicate. Did it make the stock 
full-paid and nonassessable, so that it could be sold to Ceballos & Co. 
for what it would bring in the market? When Mumford acquired this 
stock for the licenses, if the property transferred for the stock was 
not worth the nominal value of the stock then Mumford under the 
New Jersey décisions was liable to the corporation for the différence 
between the value of the property and the nominal value of the stock. 
In his hands it was not full-paid and nonassessable ; and if then he 
had sold the stock to Ceballos & Co., who took with full knowledge 
of the transaction, there can be no doubt that Ceballos & Co. would 
themselves hâve become liable to pay the balance due on the stock.K 
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And if the transaction between Mumford and the Syndicate had not 
occurred, and Ceballos & Co. had bought directly from the Syndicate 
and paid 50 cents on the dollar for the stock, there can be no doubt 
under the New Jersey act that Ceballos & Co. would hâve been liable to 
make good the différence between the par value and the amount they 
paid. 

It is claimed, however, that because Mumford turned back the stock 
into the treasury of the company it became converted thereby into 
"treasury stock," and as such could be sold "as fuU-paid and non- 
assessable" to Ceballos & Co. or anybody else for whatever it would 
bring, even though the purchaser knew ail the facts connected with 
the original sale to Mumford. If that be true, then we are obliged to 
hold that a transaction which on its face was a sham and intended as 
an évasion of the statute was effective, and enabled the corporation 
to sell its stock for less than par, in direct violation of the Corporation 
Law under which it was organized and derived its powers. We do 
not believe that such is the law, or that courts can permit a corpo- 
ration thus to collude with one of its directors to évade and circum- 
vent the positive prohibition of the statute. 

[12] When stock is issued by a corporation for property, a part of 
it is sometimes returned to the corporation as treasury stock, to be 
disposed of for the purpose of selling it to raise money to carry on 
its opérations. Stock so turned in is known as treasury stock, and the 
cases hold that a corporation may sell such stock at the best price 
that can be obtained for it and the purchasers are not liable beyond 
the agreed price even to creditors. That this is the law we concède, 
and no citation of authorities is necessary. But this principle assumes 
that the stock has once been legally issued as full-paid stock. If 
the stock has never been legally issued as full-paid stock, the principle 
can hâve no application. A dishonest and fraudulent sale of the 
stock, made for the very purpose of defeating the statute violating the 
positive prohibitions of it, is a nuUity. If the Syndicate had issued this 
stock to Mumford as a gratuity, and he had subsequently returned it 
into the treasury, would any one contend that it could be sold as 
treasury stock for less than par? We can see no différence between 
such a case and the case at bar. If such a transaction can be upheld 
the prohibition of the statute seems to us to be of no account. In Cook 
on Corporations, vol. 1, § 46, p. 196, that writer, in speaking of treas- 
ury stock, says: 

"Such stock having once been legally Issued as fuU-pald stock, and then do- 
nated back Into the corporate treasury, can be legally sold for cash at less 
than par." 

With that proposition we hâve no quarrel. What we hold is that, 
where such stock has been illegally issued as full-paid stock and then 
donated back into the corporate treasury it cannot under the New 
Jersey Corporation Act be legally sold for less than par. The rule 
is correctly stated in Marshall on Corporations, page 561 : 

"It is too clear to admit of question that, when stock has been once issuea 
and fuUy paid for, there is nothing to prevent the stockholders from retuming 
the whole or part thereof to the corporation, or to a trustée for its use, to be 
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dlsposed of for Its benefit, and in such a case the corporation or trustée may 
dispose of the stock at less than its par value without violatlng statutory 
or eonstitutioiial provisions regulating the issue of stock, and without render- 
ing purchasers thereof liable to creditors beyond the prioe whieh they agrée 
to pay. This exception to the gênerai doctrine does not apply, however, where 
the transaction under whieh the corporation reacqulres the shares is not in 
good faith, but a mère device on the part of the stockholders to avoid payment 
In full. Stockholders cannot escape liabillty to creditors by subscribing for 
stock, and then surrendering It to the corporation before payment therefor, 
and afterwards taking the same from the corporation, controUed by them, at a 
reduced value." 

[13] This makes it necessary to inquire whether Heckscher acquir- 
ed this stock with full knowledge of the circumstances under whieh it 
was issued ; for the law is clearly established that where stock is is- 
sued as fuU-paid on payment of a part only, and the person to whom 
it is issued transfers the same to a purchaser with notice, the trans- 
férée stands in the transferror's shoes, and will be liable on the stock 
to the same extent as the transferror. But, if the transfer is to a 
purchaser without notice, no such liability attaches, and the stock is 
regarded as full-paid. The judge charged the jury on this subject as 
f ollows : 

"So, if the stock were not fully paid according to the laws of New Jersey, it 
would make no différence, as I see it, whether Mr. Hecksher, when he bought 
the shares, had knowledge of that fact or not, and for this reason: Probably, 
if he bought it on the stock market or from a purchaser other than the Com- 
pany itself, the rule mlght be différent, if he also purchased In good faith and 
for value, without notice that the company had not received full value for 
the stock ; in that event he raight hâve been a bona fide transférée, and could 
not he subjected, under the New Jersey law, for the unpaid stock subscrlption, 
if there was any. In this case, however, it is without dispute that he bought 
this stock either from Ceballos & Co. directly or jointly with Ceballos & Co., 
vvho purchased the stock from the company. In either case he knew the 
stock was being purchased from the company, and that the company had only 
received 50 cents on the dollar from thè par value of the stock, when he made 
the purehase, and therefore, as I see it, he would not be a purchaser In the 
open market in the ordinary course of business, and under such circumstances 
as that he would be charged with knowlng that the company did not get full 
value, if that was a fact, since he was only paying to it, or knew that Ceballos 
was only paying to it, 50 cents on the dollar. Instead of the 100 cents on the 
dollar. If it was not fully pald up under those circumstances, he would be- 
eome responslble ; and If he dld not actually know it to be a fact, it would 
not exonerate him from liability." 

This part of the charge was duly excepted to. The plaintifT's expert 
on the law of New Jersey testified as follows : 

"I thlnk, where there is a transfer of shares whieh hâve not been fully paid 
for, that the transférée is liable for the balance of bis shares, unless he can 
show that he bas acquired those shares in the ordinary course of business, for 
full value, and without notice of the fact that there was an unpaid amount, or 
illegality about the issue of the shares." 

[14] The circumstances of Heckscher's purehase of this stock are 
as follows : Heckscher and Fiske were members of the board of di- 
rectors of the Syndieate, and aware of the fact that the company 
needed to increase its capital, and proposed to do so to the amount 
of $1,000,000. Fiske conferred with Heckscher as to the advisability 
of their purchasing the stock it was proposed to issue, and Fiske told 
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him that hîs finn of Ceballos & Co. would supply half the money 
needed to purchase it if he (Heckscher) would furnish the other half, 
the stock to be bought for 50 cents on the dollar. Heckscher testified 
that he agreed to furnish half the money. He also testified that on 
October 26, 1905, 1 1 days bef ore the company was authorized to issue 
the stock, he sent Ceballos & Co. his check for $25,000 for bis half 
of a payment on account of the stock, and on that day Ceballos & Co. 
sent to the Syndicate the letter, which appears in an earlier part of 
this opinion, making an oflfer for the stock. On the same day the 
directors met and accepted the ofifer contained in the above letter. And 
on October 27, 1905, Ceballos & Co. sent their check for $50,000 to 
the Syndicate, to be applied on the purchase, and the Syndicate ac- 
knowledged the receipt of the check to Ceballos & Co., in which it 
stated : 

"It Is understood that thls payment Is to be applied on account of purchase 
of $500,000 to be pald by you for $1,000,000 of Syndicate stock under the terms 
of your ofler of October 26, 1905, accepted by the board of directors upon 
that date." 

Then at the meeting on November 2, 1915, after the deal with Mum- 
ford already stated had been consummated, the stock, having a par 
value of $1,000,000, was authorized to be issued to Ceballos & Co. for 
$500,000. The certificates were issued to Ceballos & Co. on November 
8, 1905, and one-half of the certificates were at once surrendered to 
Heckscher. It is évident that Ceballos & Co. were acting for them- 
selves and Heckscher in making this purchase. And in law Heckscher, 
if he did not otherwise hâve knowledge of the facts, would be charged 
with notice of the facts known to Ceballos & Co., his agent in the trans- 
action, that they were purchasing from the company $1,000,000 of 
stock for $500,000. 

There is another circumstance in this connection which also shows 
what the relation was between Heckscher and Ceballos & Co. in the 
purchase of this stock. The offer to the Syndicate was not simply to 
pay $500,000 for $1,000,000 in stock, but the purchasers were in ad- 
dition to receive a banker's commission of $100,000 of the original 
stock. This was turned over to Ceballos & Co. and the latter trans- 
ferred one-half of it to défendant Heckscher. This $100,000 of stock 
would not hâve been divided with Heckscher, unless the purchase of 
the new stock had been a joint transaction. This stock was obtained 
by the Syndicate from the stockholders by a voluntary contribution of 
5 per cent, of their respective stockholdings on the basis of the cap- 
àtalization of $2,000,000. If Ceballos & Co. had bought the new stock 
for 50 cents on the dollar, and then sold it to Heckscher as full-paid 
stock for what they paid for it, then Heckscher would not bave been 
liable, unless he had notice of what Ceballos & Co. paid for it; and 
whether he had notice would hâve been for the jury. But that is not 
this case. We think the charge of the judge on this part of the case 
was, under the circumstances, correct. If Heckscher knew, at the 
time of his purchase of the stock, of the previous issue of the stock to 
Mumford for the licenses, he must be held to hâve had knowledge 
of the law that that transaction did not make the stock fuU paid and 
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nonassessable. And if he did not know that any such transaction had 
occurred he knew that he was paying $250,000 through Ceballos & 
Co. to the Syndicate for $500,000 of its stock. So that in either event 
he would be answerable to the trustée of the Syndicate in this action, 
unless he is relieved on some other ground. But Heckscher testified 
that at the time he bought this stock he did not know that it had ever 
been transferred to Mumford. 

In something less than a year after the issue of the new stock 
Heckscher evidently learned that the issuance of the stock as fuU- 
paid when he had only paid 50 cents on the dollar for it was liable to 
involve him in trouble. He proposed to give back one-half of the is- 
sue and asked Ceballos & Co. to do the same. On September 1, 1906, 
he addressed a letter to Ceballos & Co. in which he inclosed the cer- 
tificates for 5,000 shares and said : 

"I hâve learned quite recently that the issue of this stock was made under a 
inlstake, which in my judgment makes it proper that a rescission of the trans- 
action be demanded. You will therefore be kind enough to turn over thèse cer- 
tificates to the Syndicate, and to deliver to me, in exchange therefor, either the 
cash, $250,000, paid hy me with interest, or else certificates for 2,500 shares 
of stock, for which the Syndicate has received cash at par. 

"Very truly yours, August Heckscher." 

On the same day Ceballos & Co. wrote a letter to the Syndicate in- 
closing their certificates for 5,000 shares and Heckscher's certificates 
for 5,000 shares, and asked for either the retum of $500,000 they paid 
for the 10,000 shares issued to them, or the cancellation of the stock 
and the issue of half the number of shares. The letter stated that : 

"In vlew of the mlstake on your part, It does not seem to us rlght or proper 
that the shares of stock issued should longer remain outstanding." 

When on the stand, Heckscher was asked what the mistake was to 
which he referred in his letter to Ceballos & Co., and he answered that 
he could not tell, that the letter was written by counsel whom he had 
requested to look into the affairs of the Syndicate. And Mr. Fiske 
of the firm of Ceballos & Co. when on the stand was asked the same 
question and he also replied that he did not know, but that he had 
been requested by Heckscher to write the letter sent by Ceballos & Co. 
and he did it; that Heckscher said he (Heckscher) was asked to hâve 
that letter written by him (Fiske) on advice of counsel, and he did. 
He did not compose it, but was given the form and sent it. 

[15] It is évident that Heckscher and Ceballos & Co. both desired 
to escape from liability to pay the $500,000 due on the $1,000,000 of 
stock which they had received for $500,000. The Syndicate was will- 
ing to release them by issuing 5,000 shares, in place of the 10,000 
shares they originally delivered to them. But neither a board of di- 
rectors nor the stockholders themselves can accept a surrender of 
shares and a release of a shareholder from liability thereon, when to 
do so would préjudice the rights of creditors. It could not be done 
if a single stockholder objected. Cartwright v. Dickinson, 88 Tenu. 
476, 12 S. W. 1030, 7 L. R. A. 706, 17 Am. St.-Rep. 910; Wills v. 
Nehalem Coal Co., 52 Or. 70, 96 Pac. 528 ; Shelby County R. Co. v. 
Crow, 137 Mo. App. 461, 119 S. W. 435. If ail the stockholders 
agreed, it could not avail, if debts had been incurred which there were 
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no means to pay, except eut of the capital stock which was released. 
For as against creditors capital stock and the liability attaching to it 
cannot be squandered or surrendered. Upton v. Tribilcock, 91 U. S. 
45, 23 L. Ed. 203 ; Webster v. Upton, 91 U. S. 65, 23 L. Ed. 384 ; 
Potts V. Wallace, 146 U. S._ 689, 13 Sup. Ct. 196, 36 L. Ed. 1135. 
And where a stockholder claims, as against a creditor or a trustée in 
bankruptcy, that lie surrendered his stock, or the number of his shares 
was reduced at a time when and under circumstances which permit- 
ted it to be done, it would be incumbent on him to show that the time 
and circumstances were such that it could lawfully be done. Payne 
V. Bullard, 23 Miss. 88, 55 Am. Dec. 74. The défendant has shown 
nothing of the kind in this case. 

[16] The stock herein involved was issued by a going concern by 
way of increase of capital, and it was issued at the value the original 
stock was selling on the market. So that we are confronted with 
the question whether stock so issued and sold makes the purchaser 
subject to creditors for the différence between the amount paid for 
the stock and its par value. A distinguished writer on the Law of 
Corporations states the law as follows: 

"Rules of law forblddlng the Issue of shares for less than thelr par value, 
whether they be the resuit of judldal décisions or be laid down by the Légis- 
lature, hâve no application to the reissue of shares which, havlng been once 
legally issued, hâve by forfelture, gift, or in any other légal mode reverted to 
the Company; but such shares may be legally reissued or sold for whatever 
can be obtained for them. Accordlng to some strong American authorities, 
the same thing is true of shares Issued by way of increase of capital by a 
going concern. Indeed, accordlng to hlgh authority, wherever a corporation 
has carried on business with its original authorlzed capital not f uUy sub- 
scribed, so that the shares bave acquired a ratlng in the market, the unsub- 
scribed shares of the original authorlzed capital may be Issued for whatever 
they would bring in the market, even though less than par, and if the shares 
hâve no market value they may be issued gratultously." 1 Machen on Corpo- 
rations, § 779. 

And in Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L- 
Ed. 227 (1891) the Suprême Court said: 

"ïhe liability of a subscriber for the par value of Increased stock taken by 
him may dépend somewhat upon the circumstances under which, and the pur- 
poses for which, such increase was made. It it be merely for the purpose of 
adding to the original capital stock of the corporation, and enabling It to do a 
larger and. more profitable business, such subscriber would stand praetically 
upon the same basis as a subscriber to the original capital. But we think 
that an active corporation may, for the purpose of paying its debts, and 
obtaining money for the suecessful prosecution of its business, issue its 
stock and dispose of it for the best price that can be obtained. Stein v. 
Howard, 65 Cal. 616 [4 Pac. 662]. As the company in thls case found it im- 
possible to negotlate its bonds at par without the stock, and as the stock 
was Issued for the purpose of cnhandng the value of the bonds, and was 
taken by the subscrlbers to the bonoa at a price fairly representlng the value 
of both stock and bonds, we think the transaction should be sustalned, and 
that the défendants cannot be called upon to respond • • • to the original 
stock of the company." 

The question in the case involved a statute of Kentucky which 
provided as follows: 

"Nothing herein shall exempt the stockholders of any corporation from In- 
dlvidual liability to the amount of the uupaid Installments on the stock 



BNRIGHT V. HECK8CHBB 879 

owned by them, or transferred by them, for the purpose of defrauding credi- 
tors; and an exécution against the Company may, to that extent, be levled 
upon the private propeity of sueh Individual." BuUitt & Feland's General 
Statutes of Kentucky 1883, | 14, p. 549. 

In Clark v, Bever, 139 U. S. 96, 11 Sup. Ct. 468, 35 L. Ed. 88, 
(1890) the court had before it a statute of the state of lowa which 
declared that: 

"Nothing herein contained exempts the stockholders of any corporation from 
Individual liability to the amount of the unpaid Installments ou the stock 
owned by them." Révision 1860, § 1172. 

And the court said : 

"The local statute undoubtedly proceeds upon the ground that unpaid in- 
stallments of stock subscrlbed constitute — no other rule being preseribed by 
législative enactment — a trust fund for the benefit of creditors. But it does 
not déclare that a corporation Is wjthout power, under any circumstances what- 
ever, to dispose of its stock at less than par, or that stock purportlng to be fuU 
paid shall, in ail cases, and wlthout référence to the circumstances under 
which it was acqulred, be deemed unpaid to the extent that the amount glven 
for it by the owner, whether in money or in property, was less than its face 
value. On the contrary, the statute itself imposes no express restriction upon 
the disposition by a corporation of its stock except such as is Imposed upon 
indivlduals, and prescrlbes no rule in respect to the liablUty of a stockholder 
to creditors except that, when corporate property cannot be found to pay a 
Judgment creditor, hls private property may be seized under the exécution to 
the extent of any unpaid Installments on the stock owned by him. Whether 
any such indebtedness really exista upon the part of a particular stockholder, 
and whether he in law or in fact owes any sum on the stock held by him, was 
left by the statutes to be determlned in each case, upon its own circumstances, 
and in accordance with the principles of gênerai law touchlng the rlghts and 
iiabllities of creditors and stockholders. If the Législature had Intended that 
the acquisition of stock at less than its face value should be conclusive évi- 
dence in every case that the stock, as between creditors and stockholders, is 
'unpaid,' it would hâve been easy to so déclare, as bas been done In some of 
the States. If such a rule be demanded by considérations of public pollcy, 
the remedy is with the législative department of the government creating the 
corporation. A rule so expllcit and unbending could be enforced wlthout in- 
justice to any one, for ail would bave notice from the statute of the will of 
the Législature. It Is not for the courts by mère interprétation of a statute, 
not justlfied by Its language, to accomplish objects that are within the exclu- 
sive province of législation." 

This makes it necessary to consider whether the Newr Jersey Cor- 
poration Act, under which the stock herein involved was issued, is 
similar to the Kentucky and lowa statutes, or whether the New Jersey 
act is so explicit that it cannot be said of it that it leaves the question 
whether any indebtedness exists upon the part of the stockholders to 
be determined upon its own circumstances. The New Jersey act reads 
as follows: 

"Where the whole capital of a corporation shall not hâve been paid in, 
and the capital paid shall be insufliclent to satisty its debts and obligations, 
each stockholder shall be bound to pay on each share held by him the sum 
necessary to complète the amount of such shaxe, as fixed by the charter of the 
corporation, or such proportion of that sum as shall be required to satisfy 
such debt and obligation." P. L. 1896, p. 284, § 21. 

We therefore hold that the doctrine of Handley v. Stutz and of 
Clark V. Bever cannot be invoked to protect Heckscher from paying 
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to the trustée of the bankrupt corporation tlie amount unpaid on liis 
stock. 

At the tria] the plaintiff put on the stand an attomey and counselor 
at law practicing in New Jersey and asked him whether so much of 
the décision of Handley v. Stutz as held that under certain circum- 
stances the stock of a corporation might be sold for less than its par 
value found any support in the décisions of New Jersey. He re- 
plied that in his judgment certain of them which he mentioned — See 
V. Heppenheimer, Easton National Bank v. American Brick & Tile 
Co., Hebberd v. Southwestern Land & Cattle Co., 55 N. J. Eq. 18, 36 
Atl. 122, and Holcombe v. Trenton White City Co. — were inconsistent 
with that case and had practically determined it otherwise. He tes- 
tified, too, that the case of Hebberd v. Southwestern Land & Cattle 
Co., supra, decided exactly the same point in a différent way. He also 
stated that under the law of New Jersey, where there is a transfer 
of shares which hâve not been fully paid for, that the transférée is 
liable for the balance on his shares, unless he can show that he has 
acquired those shares in the ordinary course of business for full value 
and without notice of the fact that there was an unpaid amount or 
illegality about the issue of the shares. 

The défendant also called a counselor at law of New Jersey, and 
asked him whether the courts of New Jersey had passed on this doc- 
trine of Handley v. Stutz, and he replied that the doctrine had never 
been definitely passed upon by the courts of that state. We hâve ex- 
amined the cases cited by the plaintiff's expert. They are cases re- 
lating to the issue of original stock, and do not raise the question di- 
rectly involved in Handley v. Stutz. It is a délicate and not always 
satisfactory task for the courts of another jurisdiction to déclare the 
law of a State. But the courts of New Jersey do not seem to hâve 
expressly decided whether the doctrine of Handley v. Stutz is or is 
not applicable to the Corporation Act of that state. We do not rest 
our décision upon the testimony of the experts but upon what seems 
to us to be the meaning of the législative act. 

[17] This brings us to consider the question of interest. The trial 
judge instructed the jury that, if they determined that there was over- 
valuation, the trustée would be entitled to recover interest on the 
amount remaining unpaid from the time Heckscher received the stock, 
"because from that time he would bave been entitled to draw divi- 
dends, if any had been earned and declared." This would make in- 
terest begin to run from November 8, 1905. The gênerai rule seems 
to be that interest runs on an unpaid stock subscription, not from the 
time a stockholder receives his stocks and is entitled to draw divi- 
dends, but from the time payment for the stock is due. Whefe there 
is no express promise to pay interest it is recoverable upon the theory 
that it is damages for the rétention of money due and unpaid. The 
time when interest begins to run in a case of this kind is settled for 
us by the rule adopted in New Jersey. In See v. Heppenheimer, supra, 
interest was allowed from the time the stock was acquired. The 
District Judge did that and there is no error. 

Judgment affirmed. 
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TITDS et al. v. UNITED STATES SMiELTING, REPINING & MINING 
EXPLORATION CO. et al. 

(Circuit Court of Appeals, Second Circuit March 13, 1917.) 

No. 175. 

1. COKPOEATIONS <S=>574 USUBT lS=>18 — CONTEACTS— LOANS. 

A majority of the bondholders of a corporation, vvhose assets consisted 
of the capital stock of m'ining companies, deposlted their bonds with a 
committee to be used in carrylng out any reorganlzatlon plan they mlght 
approve. Tlie committee entered Into a contract wltà défendant mlning 
corporation, by wMeh the latter agreed to advanee money for reorganiza- 
tion purposes and to expend net exceeding $200,000 in exploration of the 
mlning property. Défendant, which was to be the judge of the roanner 
and extent of the appropriation, was to be secured by a pledge of ail the 
the property of the corporation being reorganized, which the committee 
agreed to buy In at foreclosure sale. The bondholders, who were not 
notified of the contract with défendant, approved a plan submitted to 
them authorlzing the committee to organize a new corporation and to 
create prior liens, not to exceed $300,000, for any purpose which the com- 
mittee in its uncontrolled discrétion should deenf wise or necessary for 
the protection or development of the property. Défendant was not en- 
gagea in the business of lending money, and refused to make a loan to 
the committee for exploration purposes, but consented to make explora- 
tions on condition that it should reçoive a percentage of the stock in the 
Company to be formed, and also agreed to discharge certain liens on tJie 
property. Held, that the contract with défendant, though it provided 
for issuance to défendant of stock to a par value greatly in excess of the 
advances, was not usurious, there being no loan on whleh any were pri- 
nïarily llable, défendant being entitled to look to the property alone for 
relmbursement, and hence, though the contrac-t was invalid, defendant's 
lien cannot be attacked on the ground of usury. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2297-2303 ; 
Usury, Cent. Dlg. §§ 31-34, 3&-38, 40.] 

2. Corporations <®=5574 — Reorganization— Lien. 

In such case, défendant cannot be denied a lien for expenditures made 
in satisfying the claims of counsel, who conducted litigatlon on behalf 
of the corporation ; such counsel fées being declared by the court in re- 
ceivership proceedlngs to be an underlying lien on the corporate prop- 
erty. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2297-2303.] 

3. Corporations ©=574: — Leens— Right to. 

In such case, as the reorganization committee had the right to obligate 
Itself for the expendlture of necessary sums to protect and develop the 
property, défendant, having done exploration work pursuant to the con- 
tract with the committee, is entitled to a lien, and cannot be restricted to 
the rights of an occupant who, under a nïistaken claim of title, makes Im- 
provements in good faith, in which case he is entitled only to the enhanced 
value of the laud occasioned by the improvements. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2297-2S03.J 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit by Edward H. Titus and others, as executors, and others, 
against the United States Smelting, Refining & Mining Exploration 
Company and others. From the decree (231 Fed. 205), complainants 
appeal. Affirmed. 

<g3:5For other cases see same topic & KEY-NUMBER In ail Key-Numbpreâ Digests & Indexes 
240 F.— 56 
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The United States Smelting, Refining & Mining Exploration Com- 
pany is a corporation organized and existing under the laws of' the 
State of Maine and had an office for the transaction of business in the 
Southern district of New York. It is hereinafter referred to as the 
Exploration Company. The Alaska-Ebner Gold Mines Company is 
a holding company organized in 1906 under the laws of the state of 
Maine. It is hereinafter referred to as the Alaska Company. 

Otto C. Wierum, Jr., Thomas Mills Day, and Fredric W. Frost, 
ail of New York City, for appellants. 

Wing & Russell, of New York City (Philip Russell, of New York 
City, of counsel), for appellees. 

Before COXE. ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is an appeal from a decree direct- 
ing a sale of certain shares of stock to satisfy a lien of the défendants, 
previously fixed by an interlocutory decree at the sum of $438,926.98. 
The complainants are bondholders of the Alaska Company who had 
deposited their bonds under a reorganization agreement. 

The suit is ancillary to a suit brought in the District Court for the 
Southern District of New York, in which the Guaranty Trust Com- 
pany of New York and Edward M. F. Miller, as trustées, are com- 
plainants, and Alaska-Ebner Gold Mines Company and others are de- 
fendants. It is brought to enforce the complainants' équitable claims 
to certain personal property, shares of stock, and to remove incum- 
brances or liens upon the title asserted by défendants thereto. It seeks 
to set aside certain contracts and ta compel défendant to surrender 
certain shares of stock, which the défendant claims to hâve a lien on, 
to a receiver to be appointed for the benefit of the complainants, and 
for certain other relief which will be hereafter stated. The case can- 
not be understood without a pretty full statement of the facts. 

The Alaska Company passed into the hands of receivers appointed 
on April 4, 1912, on a creditors' bill in equity in the United States Dis- 
trict Court for the Southern District of New York, and on June 29, 
1912, an ancillary receiver in Alaska was appointed. A bondholders' 
protective and reorganization committee was formed, with one E. R. 
Chapman as chairman. This committee is hereinafter referred to as 
the committee. The position of the bondholders was not secure un- 
der the mortgage, because the property mortgaged, to wit, Ebner stock, 
was to a large extent in the hands of prior lienors. Those liens are 
referred to as the underlying liens, and cover approximately 68 per 
cent, of the Ebner stock. 

The committee needed money to take up the underlying liens and 
engineers to explore and develop the Ebner property. If that prop- 
erty was a mine, or could be made a mine, then there was value in the 
stock, which was the bondholders' security. If it were not a mine, or 
w long as it was undeveloped, their bonds were without value. This 
committee held a large number of the securities of the Alaska Compa- 
ny, and on December 19, 1912, they issued what is known as "Circular 
No. 1" to the bondholders of that company. The circular stated the 
assets and liabilities of tlie Alaska Company and its negotiations with 
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défendant, with a view of interesting it in the properties of the Compa- 
ny, and that the défendant under certain conditions would become in- 
terested in the development of the property. The circular said : 

"If the ore deposits are found to warrant it, they will provide the capital 
necessary to develop the mine and install the necessary stamp mllls and other 
fa.cilities for a large opération. The estimated amouat required for this 
latter purpose is from $2,000,000 to $2,500,000." 

It concluded with certain recommen dations, which included the 
formulation of a plan of reorganization, to be prepared by the commit- 
tee, and it requested a deposit of bonds with the Hudson Trust Com- 
pany of New York City, subject to the order of the committee, with 
authority to the committee to use the same in connection with any plan 
of reorganization the committee might décide on, and also to use the 
same in any foreclosure proceeding that might be commenced, and in 
connection with such proceedings to use the same in purchasing at fore- 
closure sale — 

"it being intended that the committee is to hâve the right and authority to 
use bonds deposited in every way as if they were the owners of the same, 
accounting to deposltors In par of bonds of a reorganized company, or of a 
new Company in case of foreclosure for the face yalue and accrued interest on 
the bonds deposited," 

The committee on September 11, 1913, formulated a plan and en- 
tered into an agreement with the bondholders as parties of the sec- 
ond part and the Hudson Trust Company as depository party of the 
third part. This agreement, among other things, authorized tiie com- 
mittee — 

"to bid for and purchase at private sale or at judicial or other sales the 
whole or any part of the property and franchise of the company, to use any 
or ail of the bonds deposited hereunder or held by the committee In payment 
of ail or any part of the purchase price of the property so acquired, to hold 
the property purchased either in their name or Sn the name of any individual 
or corporation chosen by them for the purposes thereof, and at, before, or 
after any sale, to arrange and agrée for the resale of any portion of tho 
properties which it may décide to sell rather than to retain, to pledge or 
hypothecate ail or any part of the securities deposited hereunder or which 
may come into the hands of the committee to carry ont the said plan or any 
modification thereof or any plan adopted in substitution therefor, and to bor- 
row money thereon for any purpose the committee may deem necessary, in- 
cluding the committee's expenses." 

It also provided : 

"The committee may create such liens upon any or ail of the property se 
acquired by it as may be necessary in the discrétion of the committee to carry 
out tlie plan and this agreement, or any part thereof, or to protect or develop 
the said property or any part thereof, or for any purpose the committee may 
deem wise or necessary." 

And the plan in its concluding paragraph provided as f ollows : 

"Moneys and securities coming into the hands of the committee may be used 
by it in its discrétion to purchase debts of or claims against the company, for 
the payment of expenses of the court and committee, or for ,such other pur- 
chases as the said committee in its uncontrolled discrétion may détermine." 
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And in the concluding clause of the fourth paragraph of the agree- 
ment the committee was authorized — 

•'to pledge or hypothecate ail or any part of the securities deposited liereun- 
der, or which may come into the hands of the committee to carry out the said 
plan or any modification thereof." 

The agreement also provided that the committee might — 

'"eitlier personally or through any agent or court process or proceedlng, by 
means of a recelver or receivers, or otherwlse, take possession of the property 
and affaira of the company and manage and deal therewith as fuUy as either 
sald company or the représentatives of any securities deposited wlth or which 
may come into the hands of the committee mlght or could do In such other 
manner as In the premises may be permissible or proper. The committee may 
undertalîe the management of any corporation, and the property thereof, whose 
stoclî Is owned or controUed by the company, or Is covered by the mortgage 
securlng the deposited bonds, or in any way cornes Into the possession or 
control of the committee, and may recelve, dispose of, and vote upon the 
shares of stock or other securities of any such corporation." 

It also provided as follows: 

"The committee may purchase ail or any part of the property of the com- 
pany at any private or public sale or sales, or at any sales held under or as 
the resuit of any judicial proceedings, and shall hâve full poveer and authority 
to flx the price to be paid or bid therefor, and in payment thereof may use 
«nd apply ail or any part of the deposited securities, or any securities which 
may come into its hands, or any securities Issued or to be issued by any cor- 
poration or corporations organized by or under the direction of the committee, 
or any moneys In the hands of the committee from whatsoever source derived." 

It further provided: 

"The committee may pay, settle, compromise, or purchase any debts of the 
company whenever and to the extent that it shall deem wise in carrying out 
said plan or this agreement, and for that purpose may use and apply any 
securities or moneys in its hands or under its control, from whatsoever source 
derived." 

On March 21, 1908, the Alaska Company had authorized $2,500,- 
000 par value of its first mortgage 7 per cent, convertible gold bonds, 
the principal of whieh bonds became due in December, 1912, and was 
unpaid. Of thèse bonds there bave been certifiied by the trustée $1,- 
615,000 par value. Approximately $766,000 par value of the bonds 
were sold and the_ proceeds turned into the treasury of the company, 
and about $622,000 par value of the bonds were out as collatéral se- 
curity in varying rations for moneys advanced. 

The security and value of the bonds depended chiefly upon the value 
of tlie Ebner Gold Mining Company's property in Alaska, which value 
was unknown and could not be determined, except by exploration and 
development work estimated to require two years of time and $200,- 
000 of money, and if value should be proven it could not be extracted, 
except by an expenditure of additional money for plant equipment and 
working capital estimated at upwards of $2,000,000. The holders of 
the bonds were unable or unwilling to contribute, ratably or otherwise, 
sufHcient money to prove the said property, or to develop the same if 
proved, or to create any value in the security of their bonds. 

In this condition of afïairs the committee on June 30, 1913, entered 
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iiito a contract with the Exploration Company by which it was agreed 
that tlie Exploration Company should enter upon the property of the 
Ebner Company, and do thereon certain exploration work and expend 
large sums of money in the uncontrolled discrétion of the Explora- 
tion Company. The latter was to receive from the committee either 
the obligations of the committee or of subsidiary companies of the 
Alaska Company covering the advances made or to be made by the 
Exploration Company. The latter was to receive not only the full 
amount of its advances with interest in cash, but twice the amount of 
such advances with interest in bonds. In addition to such cash and 
bonds it was to receive stock of the new company to the amount of 
$5,500,000 par value, being ail the stock of the proposed new com- 
pany not required for the conversion of bonds. 

On December 30, 1913, the committee and the Exploration Company 
entered into a supplemental contract. It recited that the committee 
had been unable to procure the acceptance and approval of its plan and 
agreement by 90 per cent, of the $1,505,000 par value of the bonds 
outstanding as called for in the original contract, but had secured such 
acceptance and approval by $840,500 par value of the bonds. It there- 
fore amended the original contract in certain particulars and ratified 
and confirmed it as so modified. A clause was added which reads as 
foUows : 

"The Exploration Company agrées that upon the foreclosure sale referred 
to in article 2 of the original agreement, if the committee shall be the suecess- 
tul bidder at such sale, the Exploration Company will make available to the 
committee for turning in as part of the purchase price so to be pald by the 
committee for the property at foreclosure sale ail of the Exploration Com- 
pany's clalms for advances to the extent and in the amount to which and at 
which the same shall hâve been allowed by the court as a preferred claim 
payable out of the proceeds of sale before any distribution is made to bond- 
holders, provided that such turning in shall not change or préjudice or in 
any manner whatsoever affect the respective rights and obligations of the 
Exploration Company and of the committee under articles 5 and 8 of the origi- 
nal contract, the intent hereof being that the Exploration Company's preferred 
claim for such advances may be used as between the Exploration Company 
and the committee in lieu of cash payment of the purchase priée at the fore- 
closure sale." 

To secure the payment of the bonds the Alaska Company had ex- 
ecuted a raortgage or deed of trust bearing date of December 5, 1907, 
in favor of the Guaranty Trust Company of New York City and 
one Edward M. F. Miller, as trustées, whereby it transferred to the 
trustées the property therein described as security for the payment of 
the bonds. The property covered by this mortgage included certain 
mining properties together with 100,000 shares of the stock of the 
Ebner Gold Mining Company, hereinafter called the Ebner' Company, 
which stock had a par value of $5 per share and 1,000 shares of the 
stock of the Humboldt Mining Company, hereinafter called the Hum- 
boldt Company, which had a par value of $100 a share. The prop- 
erty of the Ebner Company and of the Humboldt Company was owned 
by the Alaska Company and consisted of certain mining lands and 
claims, in the territory of Alaska, believed to be of very great value. 
The Humboldt Company was a New Jersey corporation. Of the 100,- 
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000 shares of the stock of the Ebner Company, 31,920 shares were 
in the possession of the Guaranty Trust Company and 68,080 shares 
were snbject to h'ens in favor of the committee. 

The Alaska Company defaulted in the performance of its covenants 
under the mortgage and there was due and payable to the trustées the 
sum of $1,716,065.50. A decree of foreclosure and sale was entered 
on March 23, 1914. A spécial master was authorized to sell at public 
auction the property subject to the lien of the mortg^age; and it was 
provided in the decree that accepted bidders should be entitled to turn 
in and apply in making payment of the purchase money bonds and 
coupons issued under the mortgage, and liens upon the stock of the 
Ebner Company and liens upon the property of the Alaska Company, 
and 10 per cent, of the purchase priée was to be paid in cash. 

The committee, acting under the plan and agreement of September, 
1913, purchased the property at the foreclosure sale. The plan con- 
tained the following: 

"The mortgage securlng thèse bonds Is belng foreelosed, and It Is the plan 
of your committee to purchase ail or the greater portion of the property cover- 
ed by said mortgage at foreclosure sale, provided a compétitive cash bld 
sufflcient to pay off the bonds is not reeelved. If such property is pur- 
chased by the committee, It Is proposed to organize a new company and to vest 
in It the ownership and control of ail the property of the company whicli 
your committee may acquire at foreclosure sale or otherwise, free and clear 
except for a prior lien of not exceeding $300,000 to be created by the committee 
and eoverlng such cash as may hâve been expended to acquire underlying liens 
and for exploration work." 

And on April 22, 1914, the spécial master sold at public auction the 
property embraced in the mortgage. It was purchased by the com- 
mittee for the sum of $225,000, that being the highest bid submitted. 
The sale was closed on May 21, 1914. The spécial master received 
in cash $43,879.93 and liens to the amount of $170,072.70 were turned 
in to him and which he was authorized to receive under the decree 
of foreclosure. The committee was enabled to make this purchase 
because of an agreement made with the défendant whereby the latter 
turned over to it the underlying liens and the 68,000-odd shares of 
Ebner stock which secured those liens, and which the committee then 
turned in on account of the purchase price. The défendant aiso paid 
to the master for account of the committee the cash required to make 
up the balance of its bid. The entire amount of cash and liens in the 
purchase were fumished by the défendant. The committee forthwith 
turned back to défendant the shares of the Ebner Company's stock 
and the shares of the Humboldt Company's stock by way of security 
and at the same time gave its note to défendant in the sum of $230,- 
706.32, with interest at 6 per cent, per annura. The note was to ma- 
ture on November 20, 1914. 

The note for $230,706.32 not having been paid at maturity the Ex- 
ploration Company sold on April 7, 1915, the securities turned over to 
it by the committee. The sale was made, not only to satisfy that note, 
but other obligations which the Exploration Company claimed to be 
owing to it from the committee, and which it was asserted amounted 
to $408,921.13. 
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This suit was begun in April, 1915, the complainants asking the fol- 
lowing relief : 

•That said agreement of June 30, 1913, and supplemental agreement of 
December 30, 1913, be adjudged usurious and void and canceled. That the 
Exploration Company be decreed to surrender the 100,000 shares of stock of the 
Ebner Company and 1,000 shares of stock of the Humboldt Compajiy to a 
receiver to be appolnted by the court for the beneflt of the complainants and 
such other depositing bondholders as make themselves parties to this suit. 
That the Exploration Company, its offlcers, agents, servants, and attorneys, be 
forever enjoined from selling or offering to sell, assigning, transferring, in- 
cumbering, or otherwise disposing of the 100,000 shares of stock of the Ebner 
Company and 1,000 shares of stock of the Humboldt Company receired by It 
from the other défendants as pretended security for the obligations of sald 
alleged contracts of June 30, 1913, and December 30, 1913, or for any ad- 
vances made thereunder. That pending the suit a receiver or reeeivers be ap- 
pointed, with the usual powers and dutles of reeeivers in like cases, of said 
shares of stock. That complainants may hâve their costs of this suit and 
such other and further relief In the premises as the nature of the case may 
k-oquire." 

On January 24, 1916, the IMstrict Court filed a carefully prepared 
<3pinion the main features of which are as follows : (1) It adjudged 
the contracts of June 30, 1913, and of 'December 30, 1913, void. (2) 
It adjudged the title of the stocks in controversy to be the property 
■of the committee in their représentative capacity, subject to the lien 
of the Exploration Company. (3) It adjudged that the stocks are 
subject to a valid existing lien of $170,072.70. (4) It provided for 
the ascertainment by the court or a master of the additional amount 
due, for which amount the Exploration Company vriM hâve a lien on 
the stocks. (5) It restrained the Exploration Company from selling 
or in any manner disposing of or pledging the stocks in question, 
until the further order of the court, and required that they be 
placed in the custody of the court. (6) It provided for a lien to such 
further amount as the Exploration Company may expend subject to 
to the order of the court, to protect the physical property while the 
provisions of the decree are being carried out. (7) It dismissed the 
complaint against the individual défendants, because no relief has 
been asked of them and no proof adduced in this suit warranting a 
decree against them. The individual members of the committee had 
been joined with the Exploration Company as parties défendant to 
this suit. (8) It proved for the further détails indicated in its opinion. 

On March 6, 1916, an interlocutory decree was entered in this suit 
adjudging that the contract of June 30, 1913, between the commit- 
tee and the Alaska Company and the supplemental contract of De- 
cember 30, 1913, were void and of no efïect. The decree also ad- 
judged that the foreclosure sale by défendant of 100,000 shares of 
the stock of the Ebner Company and of the 1,000 shares of the stock 
of the Humboldt Company on April 7, 1915, and the purchase of such 
shares by the défendant at such sale were without warrant, or au- 
thority in law, and that the défendant did not thereby acquire any 
lawful title thereto, but the title remained in the committee in trust 
for the benefit of the complainants, subject, however, to certain liens. 

The court held the sale invalid for the reason that the Exploration 
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Company sold the collatéral to satisf y debts it alleged to be due f rom 
the committee in the sum of $408,921.13, whereas it only had a right 
to sell for $213,952.63; everything beyond that sum being in the 
opinion of the court an unliquidated demand. The note for $230,- 
952.63 was only valid to the extent of $213,952.63, that being the 
amount of the liens, $170,072.70, and the cash, $43,879.93, turned in 
by the Exploration Company to the crédit of the committee upon 
the latter's purchase at the time of the foreclosure of the Guaranty 
Trust Company's mortgage. The court held that the Exploration 
Company was without power to sell the collatéral to satisfy a debt 
greater than at the time of the sale had been actually fixed and was 
then actually due. The différence between the $408,921.13 claimed 
and $213,952.63 covered by the note represented an unliquidated debt, 
to satisfy which the right to sell the collatéral did not exist. 

It was also adjudged that the aforesaid shares of stock are subject 
to a valid subsisting lien in favor of the défendant for the sum of 
$213,952.63 with interest from May 21, 1914, to April 7, 1915, and 
a valid subsisting additional lien on the said shares for such further 
sum of money as should be established to the satisfaction of the court 
to hâve been expended by défendant in addition to the aforesaid sum 
of $213,952.63 for expenses of exploration, protection, and develop- 
ment of the properties of the Ebner Company, including its water 
rights and its expenditures at the request and for the account of the 
committee in connection with foreclosure and receivership proceed- 
ings in the jurisdiction of the Southern district of New York and in 
the jurisdiction of Alaska down to the date of the entry of the decree. 

It was also adjudged that the défendant deposit with the clerk of 
the District Court the shares of stock involved, which were to be held 
subject to the further order of the court. It was also ordered that 
if, on or before May 15, 1916, the complainants had not paid to the 
défendant the full amount then due, they might apply for an exten- 
sion for a period not longer than June 30, 1916, and the défendant 
might at any time thereafter, on five days' notice to the complainants 
or their attorneys, apply for leave to sell the stock at public auction 
to satisfy its lien or liens, debt or debts. 

Certain others matters were provided for in that decree which 
need not hère be referred to, as they are not involved in this appeal. 

On June 13, 1916, another interlocutory decree was entered, which 
adjudged that the amount of the defendant's lien which the shares of 
stock were subject to amounted to the sum of $438,926.98, with in- 
terest thereon from March 6, 1916. It also adjudged that if the 
shares should be sold to satisfy the lien, as provided in the former 
decree, they should be sold subject to a further lien in favor of the 
défendant for the amount which should hereafter be determined by 
the court to be due for expenses incurred by the défendant with the 
approval of the court after the entry of the decree of March 6, 1913, 
in protecting and preserving the properties of the Ebner Company, 
which expenses were not to exceed $4,000 per month. 

On August 4, 1916, the complainants not having paid to the défend- 
ant the amount they were directed to pay under the prior decree» 
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another decree was entered directing the spécial master to sell the 
shares of stock herein involved on October 18, 1916, at public auc- 
tion, and determining' the conditions of sale. From this order the 
complainants hâve appealed to this court, and also brought up for re- 
view so much of the decree of March 6, 1916, as refused to adjudge 
that the contracts of June 30 and December 30, 1913, are void for 
usury, and as adjudged that the défendant is entitled to a lien. 

[ 1 ] This makes it necessary to détermine whether there was a loan ; 
for, if the real transaction was a loan, it would be the imperative duty 
of this court to déclare the agreement void as providing for a usurious 
return for its money. Counsel for the complainants say in their brief 
in this court: 

"Wlth ail respect for the leamed court below and for our opponents, to 
hold that there are net hère ail the éléments of a loan is a légal absurdity." 

In Nichols v. Fearson, 7 Pet. 103, 8 L. Ed. 623 (1833), the Suprême 
Court declared that there were two cardinal rules in the doctrine of 
usury. The lirst of thèse is one with which we are now concerned: 

"The flrst is that to constltute usury there must be a loan in contempla- 
tion by the parties." 

And in order to constitute a loan there must be a thing loaned, a 
lender, and a borrower. A loan involves the delivery of a thing loan- 
ed by one party, who lends, to another party, who borrows, under an 
agreement to return the thing so delivered, or its équivalent. The 
thing loaned may be with or without reward, as the parties may agrée ; 
but in ail events the thing loaned, or its équivalent, is to be returned. 

The record does not disclose any such agreement in this case. The 
Exploration Company did two things: (I) It purchased certain claims 
against the Alaska Company to keep the property together. (2) It 
undertook through its engineering corps to explore certain mining 
properties at its own expense. Neither of thèse things involved a 
loan. There was no borrowing and no lending. 

There was a distinct refusai on the part of the Exploration Com- 
pany to make a loan. The committee in the first instance sought a 
loan from the Exploration Company, which was refused. The rep- 
résentative of the Exploration Company testified that the chairman 
of the committee came to him and said that they wanted to borrow 
money to take up the liens and préserve the equity in the property 
for the bondholders. He also said that the bondholders' committee 
needed to hâve an exploration of the physical property in Alaska, to 
find out whether or not there was a mine there, that they had no 
available means with which to prosecute the investigation, and that 
they would like to borrow from the Exploration Company enough 
money to find that thing out. The reply to this application was as 
f ollows : 

"I told hlm that was not an attractive lay out ; that the Smelting Company 
or the Exploration Company was not lending money; what he was talking 
about was a banking proposition; that the Exploration Company did know 
the property, the Ebner property, in Alaska by report, and had a notion that 
it might be a gold mine ; and that it would be entlrely wlUing to spend up to a 
couple of hundred thousand dollars to flnd out whether or not there was a 
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gold mine there, provided he could flnd anybody in existence anywhere witb 
whom we mlght contract, sb that, if the exploration developed value, we might 
be assured of getting tlie property on such terms as we might arrange. 
* * * Chapman sald what he wanted was to borrow the estimated cost 
prlce of this exploration work for the Chapman committee, and go ahead and 
do the work, and when they got through, if they found value there, they would 
ofifer it to the Exploration Company, or to the Smelting Company, on some 
falr terms, and then it would be arrangea. I told him that would be abso- 
lutely unsatisfactory ; that the resuit of that would be that for a mère loan 
and repayment of it our money would develop perhaps a very great value 
in the equity of the property, whlch we had no hold on, and whlch the bond- 
holders would take and run off wlth for thelr own beneflt, and we would get 
nothing, exeept on terms dletated by them ; but that, if he would tle up the 
disposition of the final equity in that property, so that we could hâve It on 
terms that we were willing to set down right there and dicker with hlm on, 
we would like to go ahead, and would put up the money for the exploration, 
and we would make that and other necessary dlsbursements, and when we got 
through. If we found value, we would organlze a new company on the basis 
that we might then agrée wlth him on. I told hlm that the only trade we 
would consider would be that. If our exploration developed value worth golng 
on wlth, we should get ail of our dlsbursements baek, everything we had spent 
on the property, and we should get also the entire property, lock, stock, and 
barrel, giving a good bond for a bad bond to the old Ebner bondholders. 
That was rather grumblingly eonceded after a while. * • * i préparer! 
the contract, whlch later was signed as the contract of June 30th, and sent 
it over to Mr. Chapman." 

It is impossible to read the contract thèse parties entered into and 
spell eut of it a loan. The Exploration Company had no intention of 
loaning money. The money now said to hâve been loaned was not turn- 
ed over to the committee, but was expended by the Exploration Com- 
pany itself, and in its own interest, and not for the bondholders. The 
money expended was at the hazard of the undertaking ; there being no 
liability on the part of any one to reimburse the Exploration Company 
for the money expended by it. If the property is sufficient to satisfy 
the Exploration Company's lien for principal and interest, well and 
good; and, if it is not, no one is primarily liable for repayment. 

[2] We come now to the second question which this appeal présents, 
that relating to the liens. The complainants insist that the défendant 
should be required to restore to them the shares of stock in both the 
Ebner and the Humboldt companies, free from any lien or claim what- 
ever. The committee had authority under the plan and agreement of 
September, 1913, to create such liens as in its discrétion it thought nec- 
essary to carry out "the plan and this agreement," and "to protect or 
develop" the property, or any part thereof. The provisions giving it 
authority to create the liens hâve been set forth in an earlier portion 
of this opinion. In the face of thèse provisions we are at a loss to 
understand how it can be seriously claimed that the committee was 
without power to create the liens. That it had the power to create 
them, and that it rightly exercised that power, is évident. It was au- 
thorized to procure the purchase of the underlying liens. 

The committee was also authorized to usé or expend moneys "in op- 
erating, completing, improving, or otherwise, the plant of the company, 
or making the business thereof effective prior" to the proposed reor- 
ganization. It had authority to contract for the expenditure of such 
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sums as might be necessary and proper to explore, protect, or develop 
the pioperty. Expenditures incurred to détermine the présence or non- 
presence of ore in paying quantities in a given mining area is neces- 
sary and proper work and within the express authority conferred upon 
the committee. And in doing this it had authority to give a lien for 
the expenses thus incurred. 

The defendant's statement of its expenditures as originally presented 
amounted to $537,931.65. But the court disallowed $99,004.67 and al- 
lowed $438,926.98. The amount thus allowed is made up as f ollows : 
{1) Liens owned by the Exploration Company on May 21, 1914, when 
the foreclosure sale was consummated and the property turned over to 
the Chapman committee, and the liens were turned over as part pay- 
ment of the purchase price to the amount of $170,072.70, together with 
$43,879.93, which the Exploration Company turned over as cash to be 
also applied on the purchase price. This aggregated $213,952.63. The 
interest on this amount from May 21, 1914, to the entry of the inter- 
locutory decree amounted to $11,303.82. This made a total of $225,- 
256.45. (2) The expense of exploration and development work done 
for the Chapman committee after it took title at foreclosure sale, May 
21, 1914, and which amounted to $184,069.14. (3) The money ad- 
vanced by the Exploration Company to defray the expenses incurred 
by the committee in the settlement of the ancillary receivership in 
Alaska, in the payment of counsel in charge of litigation in Alaska 
where a number of cases were pending including the important case of 
Alaska- Juneau v. Alaska-Ebner, Mackey et al., which involved the wa- 
ter rights on the Ebner mines. The amount of thèse expenses as al- 
lowed aggregated $29,601.39. 

It does not appear that any errors were committed by the Districi 
Court in determining the amount of the liens. The only item among 
those allowed which the complainants' counsel specifically attack is the 
allowance of the liens of H. W. Martin. It is said the committee had 
no power to incur any obligations as to him. It is true the committee 
did not employ Martin to do any work on the mining properties. The 
contract with him was made by the receivers, acting under the orders 
of the District Judge. That contract provided as follows : 

"The receivers agrée * » * that they will deliver and pledge to said 
Martin forthwith, upon the surrender thereof, as herelnbefore provided, ail 
of the preferred, or underlying claims, stock, and securities of every klnd 
which he now holds as seeurity for his said advances, which said claims, stock, 
and securities are to be seeurity for the said receivers' certificates pursuant 
to the order of the United States District Court for the Southern District of 
New York, dated May 21, 1913 ; and of such stock, the stock in the Ebner Gold 
Mining Company to be transferred, so soon as praeticable, Into the name of 
the receivers, who shall Indorse In blank the certificates therefor, or powers 
for the transfer thereof, but shall retaln the voting power thereon, as pro- 
vided in said order." 

The existence of the Martin liens was established by the decree of 
foreclosure and sale of the mortgage to the Guaranty Trust Company, 
entered March 23, 1914. That decree mentions certain liens in favor of 
Martin in certain specified amounts and then adds : 

"Ail amounts of money, with interest, paid out and advanced by said H. 
W. Martin or on his account pursuant to said contract of May 27, 1913, on 
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or after November 1, 1913, and up to and including the date of sale herein, 
which amounts were undeterjnined at the time of filing sald spécial master's 
report, but whIch were thereln declared to be prior and superior to the lien 
of the sald mortgage." 

The Martin liens being superior to the lien of the mortgage, the com- 
mittee, in acquiring title at the sale, acquired it subject to tliose liens, 
and the objection raised is without merit. 

[3] Counsel for complainants urged upon this court that the most 
favorable view which can be taken of the defendant's position is that 
it should be assimilated to that of an occupant of land, who, under a 
mistaken claim of title, has made improvements in good faith at his 
own cost. In such a case the rightful owner, who cornes into equity 
for relief, must as a condition of his relief do equity by reimbursing 
to the défendant such sums as were expended in improvements so far 
as they had increased the value of the land. Applying that doctrine to 
the facts of this case, they would hâve this court décide that the bond- 
holders who bring this suit can only be asked to reimburse the Explora- 
tion Company to the extent that it has added to the permanent value 
of this property by the expenditures which it has made. While counsel 
claim that this is the most favorable view which can possibly be taken 
of the defendant's position, they are far from conceding that the de- 
fendant is entitled even to so much considération as that would in- 
volve; for they deny defendant's good faith and point out that it was 
fully cognizant of the powers of the committee with whom it dealt. 
It is sufficient to say that the principle invoked is inapplicable to the 
facts of this case. The committee, as we hâve pointed out, had the 
right to obligate itself for the expenditure of such sums as might be 
necessary and proper to explore, protect, or develop the property. 

We see no reason to believe that the Exploration Company did not 
act in entire good faith. We fail to find évidence in this record that 
it made reckless or ill-advised expenditures. 

Decree affirmed. 



STEINGER V. STEVENSON. In re LEWIS (two cases). In re H. J, 
LEWIS OYSTER CO. 

(Circuit Court of Appeals, Second Circuit. February 14, 1917.) 

Nos. 162-164. 

1.. Bankbuptct ©=3340 — Patment of Claims — Evidence — Individual Debt. 

In bankruptcy proceedings agalnst a partnership and the survlvlng part- 
ner, évidence held to show that loans by the claimant were made to the 
partner individually, not to the flrm, so that the claim could not be 
allowed agalnst the flrm assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527.] 

2. Paktneeship ®=239(1) — Dissolution — Assumption of Pirm Débts. 

Where, on the retixement of one of three partners from the flrm, the 
assets were transferred to one of the remalning partners, who assumed 
the firm debts, and thereafter the two remalning partners formed a new 
firm, ail the capital of which was contributed by the partner to whom 

^=3For other cases seesame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the assets had hecn transferred, the debts of the former flrm did not 
become debts of the new flrm, but remained indivldual debts of the part- 
ner who assumed them. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 495.] 

3. Partnership ®=5l2,û — Kepkesentation by Partner — Acting foe Fiem. 

In order tbat a firm may be bound by the acts of a partner, the partner 
must hâve performed the acts In his eharacter as agent for the firm, and 
not as principal, and whether he made an agreement as agent or as prin- 
cipal is a question of fact, dépendent on the intent and agreement of the 
parties. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 190.] 

4. Partnership ©=3155 — Kepeesentation by Partner— Individual Act — 

Benefit to Firm. 

When a partner does an act on his own behalf, the flrm does not, as a 
gênerai rule, become lx)und thereby merely because it obtained the benefit 
of the aet. 

[Ed. Note.— For other cases, see Partnership, Cent Dig. §§ 27&-280.] 

5. Partnership ©=181 — Loans to Partner — Payment of Firm Debts — 

RiGHTS OF LENDER. 

To the extent that loans made to an individual partner were applied to 
the payment of flrm debts, the lender had a right In equlty against the 
flrm assets; but that right came to an end when those assets ceased to 
be partnership assets. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. §| 310, 316, 
317.1 

6. Partnership ©=237 — Formation of New Firm — Debts of Old Firm. 

When, upon the retirement of one partner, the others form a new flrm, 
the new flrm Is not liable for the old flrm's debts, unless It assumes them. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 489, 490, 
493, 494,] 

7. Partnership <S=77 — Disposition of Fiem Propeety — Rights of Partner. 

Partners may by agreement make any disposition of flrm assets that 
an individual can make of his property ; their right of disposition, like an 
individual's, belng subject to the prohiI)ition against transfers to defraud 
creditors. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. S§ 125, 145.] 

8. Bankruptcy <S=3351 — Prioeity of JTibm Creditors — Partnership Lien. 

The priority of firm creditors dépends on the existence of the partner's 
lien, and If the partners consent that the firm assets shall become the 
individual property of one partner the priority of flrm creditors is gone. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 563, 564.] 

». PAsrTNERSHip <S::3242(5) — Retirement of Paetner— Fikm Assets — Assump- 
tion of Debts — Evidence. 

Where the évidence showed that, on the retirement of one of three 
partners, the tirm debts were assumed by one of the remalning partners, 
not by the new flrm, the fact that one of those debts was carried on the 
books of the new firm, but in red ink, to indicate that it was one of the 
debts of the old firm, does not, when consldered with the évidence, show 
au assumption of that debt by the new flrm, but is merely an entry on the 
books for the conveiiieiice of the partner who had assumed to pay the 
debts. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. § 506.] 

10. Partnership <S=5242(5) — Retirement of Partner — Assomption of Firm 
Debts — Evidence — Transfer of Bank Account. 

The fact that the bank account of an old firm was transferred to the 
new firm, composed of the reœaining partners, after the retirement of a 
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partner, Is not controlling that the new flrm assumed the debts of the old, 
where the testlmony showed that one of the partners assumed such debts 
and agreed to fumlsh ail the capital for the new firm. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. S 506.] 

Hough, Circuit Judge, dissenting. 

. Appeals f rom the District Court of the United States for the South- 
ern District of New York. 

In the matter of G. Franklin Stringer, individually and as sole sur- 
viving partner of Stringer & Co., bankrupt. From decrees allowing 
the claims of the H. J. Lewis Oyster Company and of H. Leroy Lewis 
as clairtis against the firm assets, the trustée, J. Gardner Stevenson, 
appeals ; and from a decree allowing the claim of Mary E. Lewis in 
part only as a claim against the firm assets, both the claimant and the 
trustée appeal. Decrees (234 Fed. 454) modified, and claims allowed 
only against individual assets. 

See, also, 230 Fed. 177; 233 Fed. 799. 

A. Gordon Murray, of New York City, for trustée. 
Henry M. Stevenson, of New York City, for claimants. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The trustée of the bankrupt's estate has 
brought hère appeals from three separate decrees allowing certain 
claims against that estate. Thèse claims are: 

(1) À claim of Mrs. Mary E. Lewis. Proof of debt was filed in the 
office of tlie référée in bankruptcy on November 22, 1915, in the sum of 
$64,314.71. This was reduced by stipulation to the sum of $62,- 
033.04. The référée allowed the claim in that amount against the 
estate of the bankrupt, as sole surviving partner of Stringer & Co., and 
the said firm of Stringer & Co. The trustée thereupon objected on 
various grounds, and among others on the ground that the référée erred 
in holding that the amount constituted a provable claim against the firm 
assets. When the matter came up in the District Court, the allowance 
was reversed as to a part. The District Judge allowed $15,000 of this 
claim as against the firm assets, and the balance, $47,033.05, as a claim 
only against the individual estate of the bankrupt ; and a decree modi- 
fying the order of the référée as above indicated has been entered. 
From that decree both the claimant and the trustée hâve appealed. 

(2) A claim of the H. J. Lewis Oyster Company. Proof of debt was 
filed in the office of the référée on January 26, 1915, in the sum of 
$25,000; and on November 22, 1915, an amended proof of claim was 
filed in the sum of $25,091.69. This claim was allowed against the firm 
assets of Stringer & Co. by the référée, and that finding has been sus- 
tained by the District Judge, who has entered a decree to that effect. 
The trustée has appealed from that decree. 

(3) A claim of H. Leroy Lewis. Proof of debt was filed in the office 
of the référée on April 26, 1915, in the sum of $6,771.96. Thereafter 
an amended proof of debt was filed, which fixed the amount of the in- 
debtedness in the sum of $6,706.65. The référée allowed this as a 
claim against the firm assets of Stringer & Co. and entered a decree to 
that effect, The trustée has appealed from that decree. 
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The appeals from thèse three decrees were argued and submitted at 
the same time. They will be disposed of in one opinion. In consid- 
ering thèse varions claims it w'ûl be necessary to keep distinctly in mind 
the partnership relations of the bankrupt : 

First in time is the firm of Jewell, Stringer & Co. That firm was 
composed of Edward H. Jewell, G. Franklin Stringer, and W. C. Teget- 
hofif. This firm continued in existence until February, 1911, when Teg- 
ethofï withdrew. Second. Then at once followed the firm of Jewell 
& Stringer, composed of Edward H. Jewell and G. Franklin Stringer. 
In October, 1911, G. Franklin Stringer, Jr., was admitted to the firm; 
the firm name remaining as before. Third. On May 23, 1912, Jewell 
retired from the firm of Jewell & Stringer, and the firm of Stringer & 
Co. was formed, composed of the two Stringers, father and son. It 
continued in existence until January, 1915, when G. Franklin Stringer, 
Jr., died. The partnership was based on an oral agreement, there be- 
ing no written partnership articles. Stringer, Sr., was to furnish ail 
the money ; the son contributing merely his services, and sharing in the 
profits or losses to the extent of 25 per cent. 

As we understand it, thèse various firms of Jewell, Stringer & Co., 
Jewell & Stringer, and Stringer & Co., were engaged in a stockbroker- 
age business in the city of New York. The testimony shows that on 
the retirement of Jewell there was transferred to Stringer, Sr., ail the 
partnership assets and he assumed ail the partnership liabilities. Mr. 
Jewell's testimony is that upon his withdrawal ail the assets and obliga- 
tions of the firm of Jewell & Stringer were assumed by Stringer, mean- 
ing Stringer, Sr., the bankrupt; and that that was the reason why he 
(Jewell) transferred to him the seat on the Stock Exchange. The seat 
stood on the books at $80,000, and it was transferred at $72,000. This 
was a paper loss of $8,000, half of which was charged to Jewell and 
half to Stringer. 

There is no testimony in the record which contradicts the testimony 
that, on the dissolution of the firm of Jewell & Stringer, the assets and 
obligations of the firm were assumed by Stringer, Sr. There are no al- 
légations in any of the proof of claims that this transfer of the assets 
to Stringer, Sr., was not made in entire good faith. There is no inti- 
mation anywhere in the testimony that it was made to hinder, delay, or 
defraud creditors. 

There is no allégation and no proof that at the time this transfer 
was made the firm of Jewell & Stringer was insolvent or likely to be- 
come such; and there is no allégation and no proof that at that time 
either partner was individually insolvent. At the time Jewell with- 
drew, he gave to Stringer a demand note for $46,735.93. It appears 
that in April, 1915, when Jewell gave his testimony in this case, three 
years after the dissolution of the firm, that the note had not been paid, 
and that he was at the time of giving his testimony unable to pay it. 
But this does not prove insolvency in May, 1.912, and the District Judge 
in his opinion déclares that "the firm of Jewell & Stringer was not in- 
solvent." 

[1] We corne now to examine the facts relating to the claim of Mrs. 
L,ewis. This lady is the sister of G. Franklin Stringer, the bankrupt. 
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At varions times she has been in the habit of advancing him large sums 
of money; he at the time of the failure being indebted to her in the 
sum of $300,000. The particular claim herein involved, in the sum of 
$62,033.04, is based upon cash loaned to the bankrupt at divers times 
and upon bonds and stocks which she at différent times let him hâve 
and which he sold. 

The claimant testified that in givïng her brother thèse properties she 
took back no writing, but that ail the transactions were verbal, and 
that there was never any particular agreement between her brother and 
herself respecting the matter. "It was simply understood," she testified, 
"that he would repay the money." Asked as to the securities she let 
him hâve, and as to whether there was any understanding or agreement 
as to them, she said: 

"The idea of It was that I loaned him untll he could make some return; 
we didn't discuss any time he should hâve them, or anything about it." 

Then she was asked: 

"Did he state to you at that time what he was golng to do wlth thèse se- 
curities ?" 

And she answered: 

"No; I didn't question him anything about what he was golng to do wlth 
them. Q. But after you handed them or gave them to him, using your own 
phrase, he eould do wlth them as he wlshedï A. It was for his judgment 
as to how he used them ; I never discussed that at ail." 

Stringer's understanding of thèse transactions is shown by the fact 
that this claim now made agairist the firm assets for $62,033.04 was in- 
cluded by him in his personal schedule of liabilities. At the hearing 
before the référée he was asked to state how it was that that amount 
which had been made as a claim against the firm was included in the 
$300,000 Personal liability to Mrs. Lewis. His answer was : 

"Simply because It was always my understanding that any moneys that she 
loaned to me were loaned to me personally and became my personal liability. 
* • • I hâve always considered It so In ail the transactions we hâve had, 
and that is the reason I put it in my Personal schedules." 

He was asked whether this understanding was the resuit of any con- 
versation he had with Mrs. Lewis, and he answered in the négative. 
He said he had never had any conversations with her, regarding any 
loans she had ever made, as to whether or not the loans were fo him 
personally or to his firm. 

"We had no particular conversation about It I needed the money, and 
she let me hâve It, the same as she had let me hâve the sums of monèy before 
I went Into the brokerage business." 

It also appears that no firm obligations of Jewell & Stringer, or of 
Stringer & Co., were ever given to Mrs. Lewis, and that he never prom- 
ised on behalf of the firms that they would be liable to Mrs. Lewis for 
any of the money; and he testifies that it was his intention, not that 
the firms should pay her, but that he would personally pay her, as to 
ail the transactions he had with her. It farther appears that the books 
of Stringer & Co. show no entries of firm indebtedness to Mary E. 
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Lewis in the sum of $64,000. The books show no loans by Mary E. 
Lewis to Jewell & Stringer. 

We are compelled to conclude that thèse loans were made to G. 
Franklin Stringer, St., individually, and not to the firm. It appears 
that certain bonds and a check for $5,000 payable to Jewell & Stringer 
were delivered in November, 1911, to G. Franklin Stringer, Jr. But 
Mrs. Lewis testified, as to that, that that accommodation was advanced 
under the same gênerai understanding as the others had been and that 
"it was for the same use as the rest was." That this was the under- 
standing of ail parties is shown by the f act that thèse bonds were charg- 
ed on the books to G. Franklin Stringer's spécial account, and Stringer, 
Sr., testified that he considered ail transactions entered in that account 
as his Personal transactions. 

The référée concluded that the advances made by Mrs. Lewis became 
liabilities of the firm in existence at the times when they were made 
respectively ; that some of the advances were made while the firm of 
Jewell & Stringer was in existence, and became a claim to that extent 
against that firm; that other advances, having been made during the 
existence of the firm of Stringer & Co., became the liabilities of that 
firm ; and that, as the obligations of Jewell & Stringer were assumed 
by Stringer & Co., ail the claims became claims against the latter. 
This conclusion seems to hâve been reached as f ollows : 

"Where one copartnership transfers ail Its assets to another, Intended to 
take its place, nothing being sald about debts, such transfer Is necessarlly 
subject to the payinent of the debts of the old firm." 

But in our opinion thèse loans were not loans to Jewell & Stringer or 
to Stringer & Co. ; and if any of them had been loans to Jewell & 
Stringer, they were never assumed by Stringer & Co., but by Stringer, 
Sr., and the assets of Jewell & Stringer were not transferred to String- 
er & Co., but to Stringer, Sr. The disallowance by the District Judge 
of $47,033.05 in the claim of Mrs. I^wis against the assets of the firm 
of Stringer & Co. was correct. 

[2] It remains to consider whether his allowance of $15,000 of the 
claim against the firm assets was also correct. In this amount the Dis- 
trict Judge seems to hâve included a check given on November 10, 1911, 
for $5,000. That check was made payable to the order of Jewell & 
Stringer, and given to Franklin Stringer, Jr., during the absence of his 
father. We hâve above referred to the testimony of Mrs. Lewis con- 
cerning that transaction, and that it was made upon the same basis as 
ail the rest of the loans. But if her testimony in that particular is to 
be disregarded, and the loan is to be held as a loan to Jewell & Stringer, 
it is still not a claim against the firm of Stringer & Co., which never 
assumed the liabihties of Jewell & Stringer. 

Then the District Judge in his $15,000 allowance seems to hâve count- 
ed in certain International Silver Company bonds, which were deliv- 
ered to Franklin Stringer, Jr., at the time he obtained the $5,000 check. 
The District Judge seems to hâve thought that thèse bonds found their 
way into the possession of Stringer & Co. The proof of debt is tViat 
they were disposed of by Jewell & Stringer, and in the assignment of 
errors by the daimant they are described as having been disposed of •on 
240 F.— 57 
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May 8, 1912, which was prior to the formation of the firm of Stringer 
& Co. We know of nothing in the record to the contrary ; and if thèse 
bonds are assumed to hâve been loaned to Jewell & Stringer, and not 
to Franklin Stringer, Sr., through the agency of his son, the loan would 
create a liability which was assumed by Stringer individually on the 
dissolution of the firm, and so constitutes no claim against the firm as- 
sets of Stringer & Co. ; and the entire claim of Mary E. Lewis for $62,- 
033.04 against the firm assets of Stringer & Co. should hâve been dis- 
allowed, and not merely the $47,033.05 as directed by the District 
Judge. 

The District Judge, in stating his reason for allowing proof to be 
made for this $15,000 against the firm assets, .says: 

"The firm of Jewell & Stringer was Uable, therefore, to Mrs. Lewis, and 
upon the transfer of thls obligation wlth the assets of the firm of Jewell & 
Stringer to G. Franklin Stringer as survlvlng partner, and wlth the immédiate 
transfer by hlm of thèse assets to the flrm of Stringer & Co., thls Item be- 
came a debt against the flrm of Stringer & Ck)., and the allowance of the 
claim by the référée Is eorrect" 

In this respect the District Judge fell into error. The law applicable 
to the claim made by Mrs. Lewis is not doubtful. 

[3] 1. In order that a firm may be bound by the acts of a partner 
acting witliin his authority, the person whose acts it is sought to impute 
to the firm must hâve acted in his character of agent for the firm, and 
not as principal. If he acted as principal, he alone is liable. National 
Bank V. Cringan, 91 Va. 347, 21 S. E. 820; Bannister v. Miller, 54 N. 
J. Eq. 121, 32 Atl. 1066; Ferson v. Monroe, 21 N. H. 462; Holmes 
v. Burton, 9 Vt. 252, 31 Am. Dec. 621. And whether he entered into 
the agreement as agent or as principal is a question of fact, dépendent 
upon the intent, understanding, and agreement of the parties. The in- 
tent, understanding, and agreement of both Mrs. Lewis and Stringer 
is shown by the évidence to be that her loans were to him and not to 
his firm. This is entirely clear as to ail the loans, except those made to 
Stringer, Jr., on Novcmber 10, 1911 ; and if it be assumed tliat those 
particular transactions were with the firm of Jewell & Stringer, they 
subsequently became the individual indebtedness of Stringer by his as- 
sumption of the liabilities of that firm on its dissolution. 

[4] 2. When a partner does an act on his own behalf, the gênerai 
rule is that the firm will not be bound merely by reason of having ob- 
tained the benefit of that act. So that if a partner, without authority 
from the firm, borrows money, the lender cannot recover f rom the firm, 
dlthough the money may hâve been applied for its benefit. Smith v. 
Craven, 1 Cromp. & J. 500; Hawtayne v. BoUrne, 7 M. & W. 595; 
National Bank v. Thomas, 47 N. Y. IS. But if money so borrowed 
has been expended in paying the legitimate debts of the firm, the lender 
is entitled in equity to the repayment out of the firm assets of money 
shown to hâve been so applied. 22 Am. & Eng, Encyc. of Law, p. 
164; Blackburn Building Society v. Cunliffe, 22 Ch. Div. 61. 

[5] To the extent that the loans made by Mrs. Lewis to Stringer 
could be shown to hâve been applied to the payment of the debts of 
Jewell & Stringer, she had a right in equity to come upon the assets of 
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Jewell & Stringer. But she never asserted that right; and when the 
property ceased to be partnership property her right to be subrogated 
as against it to the rights of the partnership creditors whose debts had 
been paid by her money came to an end. 

[6] 3. When, upon the retirement of one partner, the others con- 
stitute a new firm, such finn is not Uable for the old firm's debts, un- 
less it assumes them. 30 Cyc. 614; Weil v. Jaeger, 174 111. 133, 51 N. 
E. 196. In the instant case the express agreement was that the firm 
debts of Jewell & Stringer were assumed by Stringer, Sr. So that the 
lia))ilities of Jewell & Stringer never became the liabilities of Stringer 
&Co. 

[7] 4. Partners may by agreement make any disposition of the firm 
assets that an individual can make of his property. Allen v. Center 
Valley Co., 21 Conn. 130, 54 Am. Dec. 333 ; Guild v. Léonard, 18 Pick. 
(Mass.) 511 ; Fitzgerald v. Christl, 20 N. J. Eq. 90; Haskin v. James, 
96 Cal. 258, 31 Pac. 36. This is, of course, subject to the principle 
that the transfer is not made to defraud creditors. Huiskamp v. Mo- 
line Wagon Co., 121 U. S. 310, 7 Sup. Ct. 899, 30 L. Ed. 971. Whether 
this principle is also subject to the condition that the finn must hâve 
been solvent at the time is a question upon which the courts hâve dif- 
fered. We do not need to consider that phase of the subject, for it is 
not claimed that the firm of Jewell & Stringer was insolvent when its 
assets were transferred to Stringer. By the agreement between Jewell 
& Stringer, upon the dissolution of that firm, the firm assets became the 
individual property of Stringer, Sr. Where the assets are transferred 
to one partner in considération of his promise to pay the liabilities, the 
validity of the transaction tums upon the law of fraudulent convey- 
ances. If no intent to hinder, delay, or defraud creditors appears, the 
firm creditors cannot impeach the transaction. 

[8] 5. The priority of firm creditors dépends upon the existence of 
the partner's lien, and if a partner consents that the firm assets shall 
become the individual property of one of the partners, the priority of 
the firm creditors is gone. Case v. Beauregard, 99 U. S. 119, 25 L. 
Ed. 370. As stated in Fitzpatrick v. Flannagan, 106 U. S. 648, 654, 1 
Sup. Ct. 369, 27 L. Ed. 211, the right of a partnership creditor to sub- 
ject the partnership property to the payment of his debt in equity in 
préférence to creditors of an individual partner is derived through the 
other partner, and it subsists only so long as that of the partner through 
which it is derived remains. And in Lindley on Partnership, volume 2 
(2d Am. Ed.) p. 698, it is said that: 

'The creditors of the finn hâve no lien on its property which can prevent 
the partners from bona tide changing Its character and convertlng It into the 
sepajate estate of one of them." 

The transfer of the firm assets of Jewell & Stringer to Stringer, 
therefore, deprived the creditors of Jewell & Stringer of their priority. 
So that, if Mrs. Lewis were to be regarded as a creditor of Jewell & 
Stringer, rather than of Stringer individually, she lost her priority by 
that transfer. 

The case of La Montagne v. Bank of New York National Banking 
Association, 183 N. Y. 173, 76 N. E. 33, is relied upon by counsel for 
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Mrs. Lewis. That case, however, is not applicable to the facts which 
tins record présents. That case relates to a written transfer by one 
firm to another of ail its assets, without any agreement as to the pay- 
ment of the firm debts ; and it was held that the firm taking the assets 
would take them subject to the payment of the firm debts, as otherwise 
the transfer would be fraudulent, as there would be nothing left to pay 
creditors. In the case at bar there was an agreement that Stringer was 
to pay the debts, and there was no transfer of the assets of the old firm 
to the new. 

The case of Frederick v. Citizens' National Bank, 231 Fed. 667, 145 
C. C. A. 553, decided in the Circuit Court of Appeals for the Third 
Circuit, simply holds that where money is borrowed by individual mem- 
bers of a firm, but is in fact borrowed and used for the benefit of the 
firm, and it is the understanding of both borrower and lender that the 
notes given for the money are firm obligations such notes may be proved 
against the estate of the partnership. We hâve no disposition to ques- 
tion that principle. The case is simply not applicable, for it is not 
shown tliat borrower and lender, or even either of them, understood 
at the time that the transactions hère involved were intended to create 
firm obligations. 

[9] We now come to the claim of the H. J. Lewis Oyster Company 
for the sum of $25,000. The facts as to this claim are as f oUows : On 
March 22, 1910, the Oyster Company loaned the sum of $25,000 to 
Jewell, Stringer & Co. Several renewal notes were given successively 
for this indebtedness ; the last one being dated on March 21, 1911, by 
Jewell & Stringer. That this was a liability of the firm of Jewell & 
Stringer at the time Jewell withdrew is évident. Was this liability as- 
sumed by Stringer & Co. ? The books of Stringer & Co. show an en- 
try in red ink of an indebtedness of $25,000 to the H. J. Lewis Oyster 
Company. The entry is made under "Bills Payable." The testimony 
is that an entry in red ink shows an outstanding liability carried over 
from Jewell & Stringer. The books fail to show any corresponding en- 
try of a considération to Stringer & Co. therefor. They do show that 
every three months a check was sent to the Oyster Company and cred- 
ited to "Spécial Interest Account." 

The question, therefore, is whether the testimony given by Jewell 
that Stringer, Sr., assumed the debts of Jewell & Stringer, shall be dis- 
regarded, or whether this entry shall be accepted in the light of that 
testimony and treated accordingly. We think the latter course should 
be adopted respecting it. The fact that firm checks were used to 
pay the interest is not important, for it is matter of common knowledge 
that firm checks are every day used to pay individual liabilities. It is 
more important that the entry shows this indebtedness among "bills 
payable." But the testimony shows that red ink was used to indicate 
that it was not a debt incurred by the firm of Stringer & Co., but one 
incurred by Jewell & Stringer. That it had a status of its own, différ- 
ent from the regular debts of the firm, is indicated by that fact. In the 
absence of évidence that Stringer, Sr., had assumed ail the liabilities of 
the old firm and furnished ail the capital of the new, the présence of 
such an entry on the books would be of the greatest importance. But 
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in the light of that évidence, and we think the entry is to be read in the 
light of that évidence, it means nothing more than that, for convenience 
of the senior partner, who had agreed to pay them, there were entered 
on the books of the new firm the liabilities of the old. 

[10] The fact that the bank account of the old firm of Jewell & 
Stringer was transferred to Stringer & Co. without any withdrawal of 
the funds is not a controlUng circumstance. It is consistent with the 
fact that the two members of the firm of Jewell & Stringer had agreed 
that Stringer should take the assets, having agreed to pay the debts, and 
that the transfer from the one bank account to the other should be 
made, as Stringer had agreed to furnish ail the capital of the new firm 
of Stringer & Co. Unless we are prepared to hold that Jewell testified 
to a falsehood when he said that it was agreed that Stringer took the 
assets and assumed the liabilities, we must hold that the claim of the 
H. J. Lewis Oyster Company was a claim against Stringer, Sr., indi- 
vidually, and not against the firm of Stringer & Co. The évidence is 
not convincing that the new firm assumed that liability; and there is 
no évidence whatever that the proceeds of thèse bonds were ever used 
to pay debts of Stringer & Co. We therefore hold that the claim of 
the H. J. Lewis Oyster Company is not a claim against the assets of 
Stringer & Co. 

We corne now to the claim of H. Leroy Lewis. It appears that the 
claim is for $6,706.65 against the firm assets of Stringer & Co. The 
référée reported that he was of the opinion "that the loan was made 
under the same circumstances and understanding as those of Mary E. 
Lewis." In his opinion it was an indebtedness of Jewell & Stringer, 
and became an indebtedness of Stringer & Co., and should be allowed 
as against the assets of that firm. In this conclusion the District Judge 
concurred. 

The facts are that the claimant H. Leroy Lewis is the son of Mary 
E. Lewis. The mother had agreed to loan 15 bonds of the Internation- 
al Silver Company and of the par value of $L000 each. Her securities 
were contained in a safe deposit box, and she telephoned her son to go 
to the Safe Deposit Company and gtt the 15 bonds from her box and 
deliver them to her nephew, Stringer, Jr. Lewis had a key to her box, 
and on opening it found there were only 9 of the bonds ; but, as he had 
some of the same bonds in his own deposit box, he took from it 6 simi- 
lar bonds and delivered the 15 to Stringer; Jr., at the Belmont Hôtel in 
New York. The 6 bonds obtained from his box belonged to Lewis him- 
self, and not to his mother. There is no évidence that, when Lewis de- 
livered the 15 bonds, he informed Stringer that 6 were his own. Un- 
der the circumstances it might be a fair inference to hold that Lewis 
delivered ail the bonds to Stringer as the bonds which his mother had 
promised and was loaning. That that was the mother's understanding 
of the transaction is shown by her testimony, and that that was String- 
er's is shown by the fact that thèse 15 bonds were included in the mém- 
orandum of securities which he sent her as having been loaned by her 
and charged in the G. Franklin Stringer Spécial Account. Mrs. Lewis 
testified that she loaned ail the securities included in that mémorandum. 
And Lewis admits that at the time he delivered the bonds he did not 
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inform Stringer that 6 of them belonged to him personally and were 
loaned by him and not by his mother. The firm books show_ that the 
firm of Jewell & Stringer had no account with H. Leroy Lewis. They 
also show that Jewell & Stringer received the bonds f rom G. Frank- 
lin Stringer in his spécial account. And the books of Stringer & Co. 
show no indebtedness to H. Leroy Lewis. In this respect this claim 
difïers frora that made by the H. J. Lewis Oyster Company. The 
books of Stringer & Co. show that certain payments were made by 
firm checks to H. L. Lewis and that such payments were charged to G. 
Franklin Stringer Spécial Account. 

This loan was made on November 10, 19U. The allégation of the 
claim is that it was made to the firm of Jewell & Stringer. The évi- 
dence is very unsatisfactory. There appears to hâve been no receipt 
given by the firm or by any one. A mémorandum was sent to Mrs. 
Lewis, in which the bonds and stocks received at other times from 
Mrs. Lewis are entered; but they are ail entered under the head of 
"G. F. Stringer Spécial Account," which seems to indicate that they 
were regarded as loans to Stringer, rather than to Jewell & Stringer. 
And this appears to be the only written évidence as to the loan. Mrs. 
Lewis testified that she just agreed to hand over the bonds when String- 
er, Jr., told her the money was needed and that there was^io agreement 
whatever about them. 

For the purposes of the case it may be assumed that the loan of thèse 
6 bonds was made by Lewis for himself, and not as the agent of his 
mother and on her account. It may also be assumed that the loan was 
made to the firm of Jewell & Stringer, and not to Stringer, Jr., as agent 
for Stringer, Sr., individually — notwithstanding the testimony of the 
mother that the transaction was on the same basis as the other transac- 
tions with Stringer, Sr. If those facts be assumed, we hâve a liability 
in favor of Lewis against the firm of Jewell & Stringer. That liability 
became the personal liability of Stringer, Sr., on the dissolution of the 
firm of Jewell & Stringer. Under the authorities before cited it never 
became a liability of Stringer & Co., for it never was assumed by them, 
neither were the proceeds of that loan ever used to pay any of the lia- 
bilities of that firm. We therefore hold that the claim of H. Leroy 
Lewis cannot be allowed as against the assets of the firm of Stringer 
& Co. 

The decree disallowing the daim of Mary E. Lewis in the sum of 
$47,033.04, and allowing it in the sum of $15,000, is modified, and the 
entire claim is disallowed as against tlie firm assets of Stringer & Co., 
and is allowed as a claim only against the individual estate of G. Frank- 
lin Stringer. 

The decree allowing the claim of the H. J. Lewis Oyster Company 
in the sum of $25,09L69 is modified, and the entire claim is disallowed 
as against the firm assets of Stringer & Co., and is allowed as a claim 
only against the individual estate of G. Franklin Stringer. 

The decree allowing the claim of H. Leroy Lewis in the sum of $6,- 
706.65 is modified, and the entire claim is disallowed as against the firm 
assets of Stringer & Co., and is allowed as a claim only against the 
individual estate of G. Franklin Stringer. 
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HOUGH, Circuit Judge (dissenting). fhe légal principles stated in 
the majority opinion undeniably exist; their application to the case in 
hand dépends on the facts. The facts, as stated by the court, rest only 
on the assertions made by the bankrupt ; a dishonest man, who, by rele- 
gating his sister to a nonexistent individual estate, now succeeds in (sub- 
stantially) preferring his later creditors, with whom he could hâve donc 
business only on the financial foundation fumished by that sister. 

I prefer the évidence found in the course of trade, the books of the 
bankrupt's firms, the payment of interest, and the testimony of his 
cashier. From thèse sources it is plain that Jewell & Stringer, or 
Stringer & Co., got and used, and in accordance with original intent in- 
creased their own resources with, Mrs. Lewis' property ; that is enough 
in equity, and bankruptcy is equity. It is equally clear that Stringer & 
Co. assumed the liabilities of Jewell & Stringer ; indeed, no one dénies 
this as matter of f act. The bankrupt never thought of it ; his trustée 
has contributed a theory of law (the Case v. Beauregard doctrine), in- 
applicable because it has not even the poor support of the bankrupt's 
testimony on which to rest. 

Dissent is based on the foregoing view of the facts. 



CHESAPEAKE & DELAWARB CANAL CO. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit March 31, 1917.) 

No. 2118. 

1. Evidence <3=>33îJ(7) — ^ADMissiBrurr — Uocumentaet Evidence. 

In an action by the United States to recover divldends on corporate 
stock owned by It, where In the natural course the dividende woiild, if 
paid, have been received in the treasury, books prepared by treasury 
officiais pursuant to statute, showlng recelpts and disbursements, thougb 
not books of original entry, are admissible as publie records to show 
that no payments were received. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1256.] 

2. Patment <@=>66(5) — Presumptions — Payment. 

A delay of over 20 years ralses a presumptlon of the payment of divl- 
dends declared on corporate stock, where action is not barred by limita- 
tions, and plalntlff, whether the state or an individual, has the burden 
of rebutting the presumptlon, which can be done either by évidence of 
nonpayment or explanation for the delay. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 188.] 

3. Payment i3=66(5) — Dividends — Actions to Eecoveb. 

In an action by the United States to recover dividends on corporate 
stock o\^Tied by it, declared more than 20 years before action, évidence 
held suffldent to rebut the presumptlon of payment. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 188.] 

In Error to the District Court of the United States for the District 
of Delaware; Edward G. Bradford, Judge. 

Action by the United States against the Chesapeake & Delaware 
Canal Company. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

See, also, 223 Fed. 926, C. C. A. , 206 Fed. 964. 

€=>Pop otber cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Charles Biddle and John G. Johnson, both of Philadelphia, Pa., and 
Andrew C. Gray, of Wilmington, Del. (Biddle, Paul & Jayne, of Phil- 
adelphia, Pa., of counsel), for plaintiff in error. 

Charles F. Curley, U. S. Atty., of Wilmington, Del. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This suit was brought in March, 
1912, to recover the amount of 3 dividends asserted by the government 
to bç still unpaid. Upon the first trial the government proved its own- 
ership of stock in the company, the déclaration of dividends thereon in 
1873, 1875, and 1876, and the fact that payment had been demanded in 
November, 1911; this in efïect comprising ail the évidence then offer- 
ed. A verdict for the plaintiff was directed on the ground that the pre- 
sumption of payment af ter 20 years "should not be applied against the 
United States. The judgment was reversed (223 Fed. 926, 139 C. C. 
A. 406, L. R. A. 1916B, 734), this court holding that in such a suit 
the presumption did apply even against the sovereign ; but, as the pre- 
sumption was rebuttable, a new venire was awarded. On the second 
trial, the government offered additional évidence to the following ef- 
fect: 

That 14 dividends had been declared before 1873, and had been paid 
to the United States ; that the company had given due notice of thèse 
dividends, the notices themselves and copies of the government's re- 
]>lies being produced by the Treasury, and that no notices of the divi- 
dends in question were on file in the department: 

That, af ter the beginning of the suit, a government agent had examin- 
ed the company's books and papers, and had discovered on its files forg- 
ed vouchers for thèse 3 dividends purporting to be signed by an officer 
of the United States, and had discovered also forged receipts there- 
for on the dividend receipt books, thèse facts being explained by a wit- 
ness, formerly in the company's service, who testified that he had been 
a party to thèse forgeries, and that he and the company's treasurer had 
embezzled a large sum of money during the years in question ; the same 
witness testifying that no notices of thèse dividends had been sent to 
the United States, and that no payment thereof had been made by the 
company before he left the company's service in 1886. 

It was also testified by witnesses employed in the Treasury that cer- 
tain books (produced at the trial) were kept officially in the depart- 
ment, and contained entries relating to public moneys during the period 
from 1872 to 1914; that in the usual course thèse books would, or at 
least should, contain entries relating to money paid into the Treasury 
from any source whatever, but that no entry of the dividends in ques- 
tion appeared therein. Thèse books were 9 in number (Exhibits 78 to 
86), and were labeled "Receipts and Expenditures of the United 
States" for such and such a year. The volumes contain separate annu- 
al statements, printed by the Public Printer, each entitled "Combined 
Statement of the Receipts and Disbursements (Apparent and Actual) 
of the United States for the Fiscal Year Ended June 30," etc. ; and 
each is preceded by a letter to the Secretary of the Treasury from 
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the Chief of the Warrant Division, whicli déclares that the statement 
contains " * * * the receipts and disbursements of the govem- 
ment by appropriations, exclusive of the principal of the public debt, 
for the fiscal year ended June 30, * * * exhibiting the various 
sources of the revenues, the apparent expense of each branch of the 
service under the several departments, and of each department on ac- 
count of 'Salaries,' 'Ordinary Expenses/ 'Public Works,' 'Miscellane- 
ous,' and 'Unusual and Extraordinary' ; and the actual expenses of the 
same and the actual revenues, by déduction from them of those items 
which appear in both accounts by requirements of law, but which are 
not actual revenues or true expenditures, and other items on account 
of branches of the service intended to be self-supporting, the expenses 
and revenues of which must by law enter to the account of the ÎVeas- 
ury" — thèse statements being ofhcially forwarded by the secretàry to 
the chairman of the appropriations committee of the House of Repré- 
sentatives. 

Four other books were offered (Exhibits 87-90), each labeled: 

"Reglster of Revenue Coverlng Warrants 

"Mlscellaneous 

"Secretàry of the Treasury 

"Warrant Division" 

— and thèse were identified as the original registers for 1872 to 1878, 
inclusive. 

One other volume (Exhibit 91), labeled: 

"Receipts of the United States 

"1791- 

"Register's Office, Treasury Department" 

— was identified as containing a record of ail the government's miscel- 
laneous receipts from 1791 to date, this being the class of receipts in 
which dividends on stock owned by the United States would appear. 

Of thèse 14 volumes, Nos. 87-90 are originals, and the other 10 are 
compilations of receipts and expenditures, but ail of them are officiai 
books kept in the department, and purport to contain records of ail the 
money from every source that had been covered into the Treasury. 
They contain entries of the 14 dividends paid by the Canal Company 
before 1873, but contain no enti^y of the dividends in dispute. 

The défendant offered no évidence, and the court submitted the ques^ 
tion whether on the plaintiff s showing the presumption of payment hiid 
been rebutted, and whether the company had in fact paid the sums 
sued for. The verdict was in favor of the government, and the com- 
pany assigns for error the admission of certain évidence, and the giving 
of certain instructions. The évidence complained of is the 10 books 
already referred to, and in order to understand the situation clearly it 
will be désirable to state more fully the method by which the dividends 
in question should hâve reached the Treasury in tlie usual course of 
events. 

[1 ] Normally, this would hâve happened : After a dividend had been 
declared, a notice thereof would hâve been sent to the Treasury by the 
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Company, stating that the amount due was subject to the government's 
order, either by draft, or otherwise. The Secretary would then hâve 
drawn at sight upon the company's treasurer, and the draft would hâve 
been sent for collection to the Assistant Treasurer of the United 
States in Philadelphia, the company probably being notified that the 
draft had been forwarded. Thereupon the draft would hâve been pre- 
sented, and would hâve been paid either in cash or by check. The As- 
sistant Treasurer would then hâve issued two certificates of deposit, 
specifying that he had received this particular pajonent f rom the com- 
pany, and would hâve transmitted thèse certificates to the Treasury, at 
the same time charging himself therewith in his own daily account of re- 
ceipts. The other party to this account is the Treasurer of the United 
States, ail public moneys being subject to his draft, and for this reason 
the dividend would hâve been deposited to the Treasurer's crédit, and 
the Assistant Treasurer would hâve reported it to Washington as money 
received by him in account with the Treasurer. After the certificates 
of deposit and the Assistant Treasurer's daily transcript of account 
had reached Washington, they would hâve been examined and checked 
to see that they agreed, and the certificates would then hâve been made 
the basis of a deposit list, the list being prepared by the Division of 
Public Moneys and passed to the division then known as the Division 
of Warrants, Estimâtes, and Appropriations — afterwards, the Division 
of Bookkeeping and Warrants. After this division had received the 
list containing the items fully set out in the certificates, a warrant would 
hâve been prepared formally covering the money into the Treasury, 
thereby charging the Treasurer of the United States, and fixing his ac- 
countability therefor. This covering warrant would hâve been regis- 
tered in the Division of Warrants, Estimâtes, and Appropriations, and 
would hâve been passed over to the Division of Public Moneys so that 
the number and date of the warrant might there be noted. Moreover, 
the covering warrant (signed by the Secretary of the Treasury) would 
hâve been passed to the Comptroller of the Treasury, who is required 
by law to keep a duplicate set of books in référence to thèse matters. 
The Comptroller would hâve countersigned the warrant, and passed it 
in turn to the Treasurer of the United States, who would hâve ac- 
knowledged thereon the receipt of the particular money described 
therein. At the end of the quarter the Treasurer would hâve submitted 
to the Auditor of the Treasury an account of the moneys received by 
him during the quarter, and of his disbursements during the same peri- 
od. Thèse accounts of the Treasurer are in book form, and are exam- 
ined and settled by the Auditor, who certifies the balance due by the 
Treasurer to the United States, charging him with the covering war- 
rants issued by the Secretary of the Treasury, and crediting him with 
ail payments made upon warrants drawn on him by the Secretary. The 
books of the Department show that drafts were drawn for 13 of the 14 
dividends referred to, and were paid to the Assistant Treasurer at 
Philadelphia, reaching the Treasury in the manner described. No 
draft was drawn for the I4th (the dividend of 1866), but this was de- 
posited directly with the Assistant Treasurer in Philadelphia by the 
company's treasurer. 
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The course of accounting just described is commandée! by the féd- 
éral statutes. Exhibit 91 was compiled from Exhibits 78 to 86, which, 
as already stated, are combined statements of receipts and disburse- 
ments by the Treasurer of the United States, made up in the Division 
of Bookkeeping and Warrants and sent to the Secretary of the Treas- 
ury. The 14 dividends referred to were ail paid in Philadelphia and 
were entered on the books of the Subtreasury in that city. The 10 ex- 
hibits now under considération are not books of original entry in the 
ordinary sensé of that phrase ; except in part, they had not been pre- 
pared by the witnesses that testified about them, and they were not 
certified as copies of original documents. It was further testified that 
ail the exhibits had been thoroughly examined, but that no entry had 
been found therein of any of the dividends in question, although such 
dividends should hâve appeared if they had been paid. 

This is the évidence that was 'offered to rebut the presumption of 
payment, the government relying on the testimony of the company's 
guilty employé, on the absence of entries in the Treasury's books, and 
on the évidence concerning the earlier dividends. 

1. We shall not discuss at length the question whether the 10 ex- 
hibits complained of were admissible évidence. They did not need 
to be certified ; they were not copies, but were themselves the records 
kept in the Treasury, and their authenticity is not denied. In our 
opinion, they were compétent évidence. We understand the gênerai 
rule to be that when a public officer is required, either by statute or 
by the nature of his duty, to keep records of transactions occurring 
in the course of his public service, the records thus made, either by 
the officer himself or under his supervision, are ordinarily admissible, 
although the entries hâve not been testified to by the person who actual- 
ly made them, and although he has therefore not been offered for cross- 
examination. As such records are usually made by persons having no 
motive to suppress or distort the truth or to manufacture évidence, 
and, moreover, are made in the discharge of a public duty, and almost 
always under the sanction of an ofiicial oath, they form a well-estab- 
lished exception to the rule excluding hearsay, and, while not con- 
clusive, are prima facie évidence of relevant facts. The exception rests 
in part on the presumption that a public officer charged with a particu- 
lar duty has performed it properly. As the records concern public 
affairs, and do not affect the private interest of the officer, they are 
not tainted by the suspicion of private advantage. There are many 
décisions in which the gênerai subject is discussed, and some of them 
may be found in the note to section 332, on page 1125, of 10 Ruling 
Case Law, and in the notes to paragraph 5a on page 306 of 17 Cyc. 
See, also, Evanston v. Gunn, 99 U. S. 660, 25 L. Ed. 306; White v. 
U. S., 164 U. S. 102, 17 Sup. Ct. 38, 41 L. Ed. 365; 5 Chamberlayne, 
Evid. § 3424 et seq. ; 3 Wigmore, Evid. § 1630 et seq. ; and 17 Cyc. 
306, § 5 ; Bank v. Brown, 53 L,. R. A. 523, note. 

And the reasons just stated make such officiai records compétent 
évidence to prove also the absence of entries that in the usual course 
should appear therein. U. S. v. Teschmaker, 63 U. S. (22 How.) 
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405, 16 L. Ed. 353 ; Amer. Surety Co. v. Pauly, 72 Fed. 470, 18 C. 
C. A. 644; 3 Wig. § 1633 (6) p. 1982; 3 Chamberlayne, § 1757. 

[2, 3] 2. The more important question raised on this writ is wheth- 
er the government's évidence was sufficient to rebut the presumption 
of payment arising from the lapse of time. In effect, the défendant 
contends that a verdict in its favor should hâve been directed, and it 
will be sufficient to consider the question from that point of view. 
What then was the government's situation? For more than 30 years 
no demand had been made for the dividends in suit, and tlierefore the 
government was met by the well-established rule that presumptively 
payment had been made, and was obliged to prove that this presump- 
tion, or inference of fact, was not true. In other words, the burden 
of proof had shifted, and the government could no longer content it- 
self with proving its right of action — that is, the mère déclaration of 
a dividend — and with leaving the dtefendant to prove that payment 
had been made. The government was now compelled to prove a nég- 
ative — that is, that payment had not been made— its less favorable 
position being due to the well-settled and excellent rule of public policy 
that punishes a plaintifï for excessive delay in asserting his right. 

But such a delay is not necessarily fatal ; it only makes a plaintiff's 
task more difficult. If he can produce sufficient évidence of nonpay- 
ment, he fulfills the requirements of the law, for this exactly meets 
the challenge of the presumption and overthrows it. We do not 
agrée that before the government could be allowed to prove the fact 
of nonpayment it was bound, as a separate obligation, to explain or 
excuse the delay. It is possible that the language used in some dis- 
cussions of the subject will bear this construction ; but, even if this 
be true, we do not find the point squarely decided, and in any event 
we are unable to see that the reason of the rule puts such an obligation 
on a delinquent créditer. And, even if we assume that a private suitor 
might be obliged to explain or excuse his prolonged failure to sue, this 
merely requires him to account for his lâches or négligence, and, as the 
sovereign is not bound by the lâches of his agents, he cannot be com- 
pelled to explain a neglect that he may wholly disregard. But in 
the case of a private suitor also we think the defendant's contention 
is not Sound. Loose expressions may hâve been sometimes used on 
this subject; but, if the presumption and the reasons of policy that 
sustain it be closely considered, we think it will appear that after 20 
years the issue between the parties continues to be what it was before, 
namely, Has the particular debt been paid? When the statute of lim- 
itations is interposed as a défense, the question of payment becomes 
of no importance; the plaintifï cannot recover, although it may be 
certain that he has not been paid ; but where the statute does not ap- 
ply — and it does not in the présent case — the issue of payment is the 
vital matter. Ordinarily a plaintifï need do no more than prove the 
existence of his claim, whereupon the défendant must prove payment. 
But, if it appears from the évidence that the debt is of long standing, 
the plaintiff's task becomes progressively difficult, for the inference of 
payment may then be readily drawn from other circumstances ; and, 
if the delay has lasted for 20 years, a definite presumption arises that 
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is often the practical équivalent of the statute. Legally, however, it is 
not the équivalent ; if he can, the plaintiff may always prove that he 
has not been paid, but his delay has somewhat changed the character 
of his task, and forces him to show reasons why the failure to sue 
should not be a bar. Thèse reasons may appear to be merely explana- 
tions or excuses, and may be so described without inaccuracy, but we 
think it equally accurate to say that they are really part of the évi- 
dence that tends by inference to show nonpayment. For example, a 
dilatory plaintiff often proves the def endant's insolvency ; this may be 
correctly spoken of as an excuse for delay, but just as truly it is a 
fact tending to show that the debtor has not paid because he could not 
pay. So, the absence of the debtor from the jurisdiction; this tends 
to show that he has not paid because he could not hâve been sued, and 
thus compelled to pay. So, also, the near relationship between the 
parties ; this tends to show nonpayment, because it furnishes a reason 
why the plaintiff did not ask for the debt, or did not urge its pay- 
ment. As it seems to us, such matters as thèse become part of the 
plaintiff's task, but they are not conditions précèdent to success. In 
the end, ail he is bound to prove is nonpayment, and in fulfilling that 
obligation explanations or excuses are merely steps in the proof . 

The défendant cites the following cases in support of its contention : 
Bowman v. Wathen, 42 U. S. (1 How.) 189, 11 L. Ed. 97; Wagner 
v. Baird, 48 U. S. (7 How.) 234, 12 L. Ed. 681 ; Philippi v. Philippe, 
115 U. S. 151, 5 Sup. Ct. 1181, 29 E. Ed. 336; HiUary v. Waller, 12 
Vesey, Jr., 239; Cope v. Humphreys, 14 Serg. & R. (Fa.) 15; Foulk 
V. Brown, 2 Watts (Pa.) 215; Sellers v. Holman, 20 Pa. 321 ; Miller 
V. Overseers, 17 Pa. Super. Ct. 159; Holway v. Sanborn, 145 Wis. 
15E 130 N. W. 95; Stover v. Duren, 3 Strob. (S. C.) 448, 51 Am. 
Dec. 634. Among thèse we quote from Sellers v. Holman what is 
probably a typical statement of the rule : 

"Those rules whlch glve repose to socicty and forbid tbe assertion of stale 
claims, after the évidence of their diseliarge bas been lost, are everywhere 
muc-h more bighly appreciated by tlie courts now than they were once. It has, 
however, not been deelded in any case, ancient or modem, that a mère de- 
mand, without more, Is enough to repel the presumption, and in one, at least 
<1 Vos. & Be, 536), the contrary was held. * * • 

"That a specialty or debt of record is paid after 20 years from the time it 
became due is a pre.'snmption of law which the courts must enforce without 
Inquiring whether it be according to the truth or not. The law has glven to 
this lapse of time a fictitious vaUie, equal to direct proof of payment. But 
the évidence of nonpayment, by which the presumption is to be repelled, has 
no force, except what it dérives from its intrlnsie power to prodiice convic- 
tion on the mind. A clrcumstance, therefore, which does not actually dis- 
prove the payment, nor satîsfactorily aceount for the delay, is entitled to no 
weight. Tbe presumption of payment is raised by an artiflcial rule. It can- 
not be rebutted, except by évidence which will create a natural presumption, 
at least equally strong." 

In Coleman v. Erie Trust Ce, 255 Pa. 63, 99 Atl. 217, the most 
récent case decided by the same court, it is said: 

"The presumption of payment arising from lapse of time Is not conclusive, 
but is merely a presumption of fact which is rebuttable. 'The presumption is 
rebutted, or, to speak more accurately, does not arise, when there is affirma- 
tive proof • • • that the debt has not been paid, or where there are dr- 
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cumstances that sufflciently account for the delay of the créditer.' Reed r. 
Beed, 46 Pa. 239, 242. Further on in the same opinion Mr. Justice Strong 
said that presumption from lapse of time 'is only an inference that the debtor 
has done something to discharge the debt, to wlt, that he has made pay- 
ment. Hence it Is rebutted by simple proof that payment has not been made. 
And, the facts being established, whether they are sufflclent to rebut It is a 
question for the court, and not for the jury.' In this instance there was 
affirmative proof that the judgment had not been pald, in the positive 
testlmony of the plaintlff to that effect. The facts were not In dispute, and It 
was t]?erefore for the court to say vs'hether or not the judgment was a valid 
clalm. In addition to the affirmative proof that the debt had not been pald, 
the clrcumstances shown were such as to reasonably account for the delay. 
It appeared that the debtor was for years In straitened flnandal clrcum- 
stances, and had but a small income, whlch would bave been seriously dls- 
turbed had payment of the .iudgment been pressed. The relatlonshlp of father 
and son between the défendant and plaintifT was also a sufflclent and natural 
reason for the delay of the latter In enforcing payment." 

The Company concèdes, as it must, that the presumption is rebut- 
table, and we do not see how it can be repelled except by such évidence 
as is, no doubt, sometimes called "explanations for delay." And in 
this connection we think it should be remembered that the rule grew 
up and took" shape while parties themselves were not permitted to 
testify. Direct évidence, therefore, either of payment or of nonpay- 
ment, was not easy to obtain, and the parties were driven to such 
indirect évidence as would support the inference of one fact or the 
other. Even now, when parties are, in gênerai, compétent witnesses, 
a living party, if his antagonist be dead, cannot testify to facts that 
occurred in the decedent's lifetime. So that the resuit is this: If 
both parties be alive, and if oath be opposed to oath, the case can 
hardly be decided except by the indirect évidence, whatever name this 
may bear ; if only one party be Hving, the indirect évidence is usually 
ail that can be ofïered. 

Of course a mère demand by the créditer after 20 years adds no 
strength to his case, and the courts hâve not attempted to lay down 
with précision how much évidence is necessary before the question of 
payment should be submitted to a jury. In this respect every case 
must stand on its own footing, and concerning the présent record we 
shall say nothing more except that a careful study has satisfied us, not 
only that the trial judge could not properly hâve direct ed a verdict 
for the Company, but also that the évidence carries clear conviction 
that the dividends in question hâve never been paid. That the money 
was stolen by the company's trusted servants is its grievous misfor- 
tune, but this is undoubtedly the fact, and the loss must rest where 
it has fallen. 

We see no need to discuss tlie assignments of error in détail; no 
réversible error was committed in the conduct of the trial, and the 
judgment must therefore be affirmed. 



HAKT V. UNITED STATES 911 

HART et al. r. UNITED STATES, 

(Circuit Court of Appeals, Second Circuit. Mareh 20, 1917.) 

No. 113. 

1. Obiminal Law ig==>1163(3) — Appeal — Pbejudicial Ekeob— Evidence Un- 

DEB Sepabate Counts. 

Where the indictnient charged, under Orlminal Code (Act March 4, 
1909, a 321), § 37, 35 Stat. 1096 (Comp. St. 1913, § 10201), a conspiracy 
to use the mails in furtherance of a scheme to defraud, and also con- 
talned numerous counts charging the offense of uslng the mails to de- 
fraud, contrary to section 215 (section 10385), and after a great deal of 
évidence had been admltted under the conspiracy charge, whieh would 
hâve been inadmissible under the other counts, the jury acquitted de- 
fendants of the conspiracy, but convlcted them of somte of the other 
charges, the record must be closely scanned to détermine whether that 
évidence may not hâve been prejudiclal to défendants In the jury's con- 
sidération of the charges on which défendants were convlcted. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dlg. §§ 309i, 
3095.] 

2. Indictment and Infoemation <S=»117 — Constbtjction of Indictment — 

Technical Fkaud. 

Though the owners of the stock of a corporation may technically com- 
mit a fraud on the corporation, such an offense would be so technical and 
so contrary to ordinary understanding that an indictm'ent wlU not be con- 
strued to charge It, if such construction may be avoided. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
i 310.] 

3. PosT Office <g=s49 — Use of Mails to Defbaud — Bvidence — Refebences. 

Where an indictment charged the use of the mails to defraud, and the 
évidence showed that défendants had offered for discount certain notes 
on which insolvent corporations controlled by them were elther makers 
or indorsers, It was error to exclude évidence that défendants gave as 
références other banks, and that the bank asked to make the discount 
made Inquiries from some of the banks glven as références, slnce a broad 
description of that offense Is that it Is a violation of the right to oi>en 
and fair dealing, and évidence to show exactly what the deallng was Is al- 
ways admissible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. |§ 84-86.] 

4. Cbiminal Law <gi=663 — Evidence— Declabations of Tuied Pebsons- 

Statements to Défendant. 

In a prosecutlon for uslng the mails In the exécution of a scheme to de 
fraud by the floating of notes exchanged between two corporations, it 
was error to permit the letter of an attorney for one of those coriiorations, 
to one défendant, charging hlm vidth numerous crimes and falsehoods, who 
had thereafter intervlewed that défendant, to be read to the jury as a 
statement made to the défendant. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 1602.] 

5. Post Office <S=»50 — Offenses — iNaiBUCTioN— Mailing Pabtictjlar Let- 

ter. 

lu a prosecutlon for using mails to defraud by floating worthless pa- 
per, where there was no évidence as to the mailing of the partlcular let- 
ter charged in some of the counts, it was error to refuse requested charg- 
es that, In order to convlct, the jury must belleve beyond a reasonable 
doubt that the partlcular letter mentioued and described in each eount 
was mailed or recel ved by iifaU; there being nothing In the gênerai 

^=»For other casea see same topic & KEY-NUMBEK In ail Key-Numbered Dlgests & ladexes 
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charge to point out the necessity of proving the mailing or receipt of 
those partlcular letters. 
[Ed. Note. — For other cases, see Post Office, Cent. Dlg. §§ 87-89.] 

6. Criminal Law <S=5655(4) — Teial,— Misconduot of Judge— Ohaeges 
Against Défendant. 

Where the judge, on toelng Informed that certain persons claimlng to 
be détectives had interviewed the jurors sunimoned for the term, dlrected 
an examlnation of those jurors, which disclosed only that the détectives 
had falsely made certain investigations as to the panel, but did net dis- 
close any attempt to tamper wlth the jury, It was error for the court, in 
the présence of that panel from which the jurors who tried défendants 
were subsequently seleeted, to use the word "tampering" In connection 
with the acts of the détectives, and subsequently to charge défendants 
vrith having endeavored to do somethlng wrong to the jury, which charge 
there was no évidence to support. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1521.] 

In Error to the 'District Court of the United States for the North- 
ern District of New York. 

Max M. Hart and another were convicted of using mails in further- 
ance of a scheme to defraud, contrary to Criminal Code, § 215 (Comp. 
St. 1913, § 10385), and they bring error. Reversed. 

See, also, 214 Fed. 655; 215 Fed. 135; 216 Fed. 374. 

Hart and Wupperman were jointly indlcted with Andrew S. Work and 
Frank W. Fowler for a conspiracy under Criminal Code, § 37, to commit an 
offense agalnst the United States, viz. to devise a "scheme to defraud," etc., 
under section 215, and fon actual violation of section 215. The alleged con- 
spiracy was charged in count 1, and the suttstantive offenses in eounts 2 to 
10. Ail the défendants were tried on ail the eounts, and the jury acquitted 
them ail of tlie conspiracy charge, found Hart guilty on eounts 2, 3, and 4 
only, and Wupperman, Work, and Fowler guilty on ail the substantive eounts, 
viz. 2 to 10, inclusive. W^ork and Fowler, who had testifled as witnesses for 
the prosecution, had not been sentenced, when Wupperman and Hart took 
thèse writs. 

Henry A. Wise, of New York City, for plaintiff in error Hart. 
Arthur Furber, of New York City, for plaintiff in error Wupper- 
man. 

Thomas H. Dowd, Sp. U. S. Atty., of Cortland, N. Y. 

, Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
scheme complained of is charged in the same way in the conspiracy 
and substantive eounts, and is as follows: Prior to August 15, 1913 
(the date of conspiracy), the four défendants had devised a scheme 
to obtain money by false pretenses, représentations, etc., from a long 
list of persons and corporations (banks for the most part), by inducing 
said persons, etc., to part with their money in the discount or purchase 
of the promissory paper of, especially, the Oneida Milling Corpora- 
tion (hereinafter called Oneida Company) and the Anger Baking Com- 
pany (hereinafter called Anger Company) ; the money so obtained to 
be diverted to the use of défendants. It was also a part of the .schem,e 
to obtain said promissory paper from Oneida Company and Anger 
Company et al. by fraud, and to sell the same by means of false rep- 

®=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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resentations to the effect that the notes so sold had been executed and 
delivered for a lawful considération and in the due course of busi- 
ness, and also by representing that the makers and indorsers of said 
notes were solvent and able to pay at maturity. 

It is not easily ascertainable from this indictment whether the 
pleader asserts that the scheme consisted in defrauding the persons is- 
suing the notes or the person discounting or buying the same. The 
indictment may be read as asserting that the scheme consisted in doing 
both thèse things. Without delayiiig to inquire what effect upon the 
sufificiency of the indictment this uncertainty may hâve, we shall accept, 
for purposes of review, the interprétation of the pleading given at 
bar on behalf of the prosecution, viz. that the unlawful scheme was 
"to use the mails to defraud varions banks, persons, etc., in the dis- 
count and purchase of the promissory notes of the Oneida Company 
and other business concerns," a process further described as "the 
corrupt exploitation of the Oneida Company." 

The overt acts stated in the conspiracy count are to a considérable 
extent covered by the nine substantive counts, of which the second 
and third (on which Hart was convicted) rest on the handling of cer- 
tain Oneida Company and Anger Company notes issued in exchange 
for each other ; the f ourth count (on which Hart was also convicted) 
relates to the negotiation through Oneida Company of the promis- 
sory note of one Hindley. The remaining five counts (on which Hart 
was acquitted) rest upon varions transactions legally similar to either 
the Anger or Hindley occurrence, and ail pleaded as part of the same 
fraud or device ; the necessity for counts (as to the substantive charge) 
growing solely out of the.several separate uses of the mail. 

The plan of prosecution or exposition of this scheme was to show 
that nearly a year and a half before the formation of the alleged con- 
spiracy the défendant Work had purchased Oneida Company's prop- 
erty and engaged in the milling business. Thereafter in his search for 
financial assistance, or for some one to whom he could sell his récent 
purchase, he met Wupperman (who was obviously a speculator), Hart 
(who was a note broker dealing at high rates with needy borrowers), 
and Fowler, who had no very well-defiined business, but was willing 
to take up that of milling if some one financed him. 

The method of financing was always to borrow money. Such bor- 
rowing was usually by exchange of paper, so that each borrower would 
hâve two-name paper to discount wherever it could be marketed. 
Wupperman (for his firm) agreed to do this with Oneida Company 
as early as May 22, 1913, to the extent of $40,000, the object of which 
was to enable Fowler to get control of Oneida Company and ulti- 
mately convert most of Work's ownership interest into a mortgage 
debt. This plan was not fully carried out, apparently because Work 
distrusted Hart, and refused Hart's co-operation in the Wupperman- 
Fowler plan. As the resuit of this différence, if not quarrel, Work 
was, at the date of forming the alleged conspiracy, bought out of 
Oneida Company (largely with paper), and the control of that cor- 
poration fell to Wupperman and Fowler. Thereupon Work left the 
neighborhood, went to Chicago, and did not apparently return until 
240 F.— 58 
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February, 1914, when he filed a pétition in bankruptcy against Oneida 
Company. This was long after ail the occurrences alleged in the 
indictment. It was the effort of the prosecution to convince the jury 
that this buying out of Work was either a prélude to or part of the 
scheme, to use Oneida Company's name and crédit for swindling 
purposes. 

Shortly after Work's retirement, Hart was approached by the 
président of Anger Company, a bakery business much in need of 
cash. Hart suggested an exchange of notes, to the amount of $25,000, 
between Oneida Company and Anger Company. As one concern 
made flour and the other bread, the joint borrowing was suggested 
as appropriate. This procédure was adopted, the Oneida Company 
notes being sent by mail to Wupperman's office (second count), and 
one of the Anger Company notes also sent by mail to a bank in 
Buffalo for purposes of discount (third count). 

Within about a month after the formation of the alleged conspiracy, 
Fowler and Wupperman being in control of Oneida Company, Hart 
asked Fowler whether he could not procure the discount of the note 
of one Hindley, who had no connection at ail with the business of 
any of the défendants, or of Oneida Company. Fowler did so through 
Oneida Company, and by means of its indorsement, and forwarded 
by mail to Hindley, through Hart, about one-quarter of the proceeds 
of discount (fourth count) ; the rest remained to the crédit of Oneida 
Company so far as Hindley was concerned. The remaining counts 
(except.the tenth, which is so gênerai in terms as to be negligible 
hère) relate to transactions generically like the Anger or Hindley 
"deals," but ail sought to be shown by évidence, as parts of one con- 
nected fraudulent plan, whereby, having procured Oneida Company, 
mostly with paper made or indorsed by itself, that company was used 
to fioat other paper, to the injury of its ultimate holders, and some 
of its indorsers, and the profit of défendants, who were to get cash 
or crédit on said paper, before the crash, of which the inévitable ar- 
rivai must hâve been plain to every défendant. 

As the resuit of transactions extending over some months after 
August 15, 1913, and many months before that date, there became out- 
standing a considérable amount of paper, widely distributed, on which, 
either as maker or indorser, Wupperman's firm, Oneida Company, or 
Anger Company were liable, and each one of thèse concerns, before 
indictment found, had become insolvent, or bankrupt, or both. It is 
entirely obvious that in a very true sensé this prosecution "has grown 
out of thèse insolvencies. However badly managed thèse several 
businesses were, however ill-advised, unattractive, and even dishon- 
orable the method of raising money by exchange of paper may be, it 
remains necessary, if the criminal law is invoked, to show beyond rea- 
sonable doubt, not only bad management, négligence, and dishonorable 
conduct, but guilt of the particular crimes alleged, which (in this in- 
stance) depended wholly on proof of défendants' agreement to com- 
mit a fraud and use the mail therefor in the case of conspiracy, and 
the actual use of the mail in the exécution or attempted exécution of 
said fraud in the case of the substantive charges. 
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[1] It is notoriously true that, in prosecutions such as this, the 
conspiracy count is tacked upon the principal charge, for the purpose 
(well known, if noi avowed) of widening the field of évidence, and 
introducing testimony of a large number of occurrences whoUy un- 
related to the actual fraud of which the défendants are accused, in 
order to show co-ordination of effort on the part of the alleged con- 
spirators, from which the agreement or consent of minds (the gist of 
conspiracy) may be inferred. This was donc in this case. The whole 
history of Work's efforts to sell Oneida Company, and Fowler's désire 
to purchase what he was confessedly unable to pay for, Wupperman's 
willingness to contribute some money against a larger amount of pa- 
per which he could negotiate for his own purposes, while lending his 
firm's name to Fowler's enterprise, and Hart's willingness (at a heavy 
price) to assist the efforts of the others, were ail shown to the jury 
without any visible légal basis therefor, other than the conspiracy 
charge. AU of this testimony formed part of a connected story, not 
charged to be criminal, except as it tended to show confédération; 
yet it could not but create serious préjudice against those persons who 
(whether they had conspired or not) had taken a larger or smaller part 
in the negotiation and sale of promissory paper issued and receiyed 
in a manner répugnant to the mind of any prudent and scrupulous 
business man. 

Thus the action of the jury in acquitting ail the défendants of the 
conspiracy charge has (under the circumstances of this case) laid a 
heavy burden on the prosecution to uphold the conviction for sub- 
stantive offenses. The verdict of not guilty of conspiracy left for the 
jury's inévitable considération a mass of testimony immaterial to the 
issues passed upon adversely to thèse plaintiffs in error and their 
codefendants, yet extremely prejudicial to them. The possibility of 
this illogical and injurions resuit inevitably flows from the settled 
habit of prosecutors (in this circuit at least) of hitching on a conspir- 
acy charge to a substantive count. We do not, of course, impugn the 
legality of the practice. Usually the same évidence proves the con- 
spiracy and the substance ; sometimes the substance is never reached, 
the criminal effort does not get so far, and conspiracy alone is proved ; 
but to acquit of conspiracy, and convict of substance, produces a con- 
dition requiring a scanning of the record to ascertain whether, under 
cover of the unsuccessful charge, the successful one (over due objec- 
tion) has been bolstered up. 

The situation just adverted to is acute in this case, because the de- 
fendant Work was the first, and a very prominent, witness for the 
prosecution. As he was never sentenced, he has nothing to appeal 
from. But ail the défendants were acquitted of conspiracy, and we 
are unable to perceive that Work had anything to do with the "scheme" 
of the indictment. His own story was, in substance, that he had been 
victimized by the other défendants ; that is, that he had been induced 
to part with the Oneida Company and had never been paid for it. It 
may bave been admissible (in the main) under the conspiracy charge; 
but for any other purpose it is fairly described as permitting a dis- 
appointed investor to state his opinion of the persons who had disap- 
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pointed him. When matters subséquent to August 15, 1913, are con- 
sidered, the gravamen of the charges in the substantive counts is that 
some or ail of the défendants made, directly or otherwise, false rep- 
résentations whereby they floated, discounted, or exchanged the worth- 
less paper of Oneida Company. 

[2, 3] We adopt this view of the counts, not only because it is that 
of the prosecution as announced in argument, but because to speak of 
defrauding Oneida Company, after Work had retired from its owner- 
ship or management and become a créditer, is so technical as to border 
upon the absurd. Wupperman and Fowler were (in common parlance) 
the Oneida Company, and while one who "owns" a corporation may 
technically commit a fraud upon it, such a reading of any indictment 
should be avoided, if possible. Since, therefore, disposing of Oneida 
Company's paper by means of false statement or suggestion is the 
gist of the offense charged, it follows that défendants were entitled to 
hâve in évidence and considered by the jtiry every statement, written 
or oral, made, suggested by, or emanating from them, and brought 
to the attention of the persons alleged to hâve been defrauded in re- 
spect of the notes negotiated with or through the person or corpora- 
tion said to hâve been injured. 

We hâve pointed out (VVilson v. United States, 190 Fed. 434, 111 
C. C. A. 231) that a violation of the "right of open and fair dealing" 
is a broad but justifiable description of the offense proscribed by the 
statute now in question. It is a corollary from this that évidence must 
always be admissible to shoAv exactly what the dealing was, which the 
prosecution claims to hâve been neither open nor fair. We sélect one 
illustrative instance (out of several), where the rights of thèse de- 
fendants were, in this regard, denied. Some of the défendants had 
become interested in the Crawford County Gas Company, an enter- 
prise doing business and having property not far from Franklin, Pa. 
They offered for discount at the Franklin Trust Company certain 
notes of Oneida Company, payable to and indorsed by Wupperman's 
firm and also by said Crawford County Gas Company. In order to 
induce this discount, références were given by thèse plaintiffs in error 
to sundry banks and bankers in and near New York City. Three of 
the parties referred to answered inquiries made by Franklin Trust 
Company, and gave their views of the reliability of Wupperman or 
Hart. The very matter at issue being whether, in the negotiation of 
thèse notes with the Franklin Trust Company, the scheme to defraud 
was being executed, thèse références (by which the Franklin Trust 
Company had admittedly been influenced) were refused admission in 
évidence. This was error and upon a vital point. 

[4] One of the transactions most discussed before the jury, and 
the one having probably the widest ramifications, was the exchange of 
notes between Oneida Company and Anger Company. There was 
ample proof that this .exchange had been suggested by Hart, and also 
that such "pooling of issues" between the two companies for floating 
an aggregate of $50,000 of notes, en each of which both companies 
ftould be liable either as maker or indorser, was to be profitable for 
Hart. On February 2, 1914, when matters had gone very wrong with 
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both Oneida Company and Anger Company, the attorney for Anger 
Company wrote Hart a letter, in which he accused Hart of a con- 
sidérable number of crimes and falsehoods, and threatened that he 
would lay the matter before the prosecutor of New York county. 
Subsequently this attorney had an interview with Hart, at which there 
was discussion as to the accuracy of the statements of the letter. On 
this trial, this attorney testified as to his talk with Hart, and the letter 
aforesaid was admitted in évidence against Hart, as "a statement made 
to him." The reason is a novelty, and the action amounted to per- 
mitting a reputable member of the bar, a man of vigorous personality, 
substantially to make a speech, stating his very low opinion of one or 
more of the défendants. There is no pretense that what was said in 
the letter could hâve been repeated viva voce by the witness to the 
jury ; yet such was its practical eiïect when read to the jury, the 
writer sitting by in the witness chair. This was grave error. 

[5] In Kellogg v. United States, 126 Fed. 323, 61 C. C. A. 229, 
we pointed out that the use of the mails might be established by tes- 
timony showing that the success of a given scheme depended on such 
a wholesale use of the post that an intelligent man could reach no 
other conclusion from the évidence as to the nature of the business. 
The case cited vi^as one of a fraudulent enterprise which only hoped 
for success through or by means of a flood of circulars. No such 
case is hère presented. The scheme hère charged bears no other or 
doser relation to the postal monopoly than does any minor légitimate 
business. Congress has seen fit to make a national offense out of any 
fraudulent scheme, if "for the purpose of executing" the same any 
letter, etc., shall be sent by post. An indictment that did not charge 
mailing or receiving and in the proper district would be demurrable. 
The point is jurisdictional, and cannot be slurred over in proof. It 
is not necessary to descend into particulars, but as to some of thèse 
counts there was no proof at ail of any mailing of the "indictment let- 
ter." The défendants requested specifically an instruction that, in 
order to convict, the jury must believe beyond a reasonable doubt that 
the particular letter mentioned and described in each count was mailed 
or received by mail, as the case might be, which request was refused. 

Such refusai might be irnmaterial if the matter had been covered 
in the gênerai charge, but we find nothing in the charge pointing out 
in words or substance the absolute necessity of somehow proving, not 
the mailing or receipt of letters generally, but such action in respect 
of the particular letter named in each count of the indictment and 
vital to the jurisdiction of the court. The refusai to charge substan- 
tially as above indicated was error. The errors above pointed out 
would require reversai of thèse judgments ; but the nature of this 
record imposes a duty of comment upon a proceeding occupying con- 
sidérable space, even in this bulky record, and which should hâve no 
place therein. 

[6] This case was set for trial a reasonable time before the open- 
ing of a term of court at Watertown, N. Y., and the jury panel was 
drawn in advance of the opening of court. Défendants, of course, 
had notice of the panel's existence, and were entitled to a list of the 
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jurors. Thereafter two men, who called themselves "private détec- 
tives," appeared in the neighborhood of Watertown and interviewed 
a number of citizens summoned upon the panel, asking questions as 
to whether they knew any of the parties or had heard of the nature 
of tlie impending trial, etc. Apparently before court convened some 
of the jurors had told the county judge of the présence and actions of 
thèse investigators, and this gentleman communicated his information 
to the District Judge and United States Attorney. As soon as this 
case was called, jurors were examined' separately, on their voir dire, 
and those to whom the "private détectives" had spoken told their story. 

Before the examination of the first juror was completed the court 
stated publicly that he had heard the juror's story before the opening 
of court, and "thereupon I told the United States Attorney that there 
might be somcthing bad about it, that somebody had either taken it 
upon themselves, or that something had been done to tamper with the 
jury, and that I thought he ought to know it and look into the matter, 
if there was anything to fînd out." Thereupon objection was made 
by défendants to this method of investigation ; it was overruled, and 
the matter proceeded. After a hundred pages of évidence and dis- 
cussion, during which no improper conduct was shown in respect of 
investigating the jury panel, a motion was made to discharge the panel 
on the ground that the investigation was prejudicial to défendants. 
This application was denied, the court stating that the inquiry was 
"to fînd out whether thèse jurymen are compétent to sit in this case. 
The man who set this proceeding on foot will be dealt with later" — 
to which remark an exception was taken. The matter then proceeded,- 
and counsel for Hart objccted specifically on behalf of his own client, 
stating that, while he did not undertake to justify the conduct of the 
so-called "détectives," "I had nothing to do with it, and I do not 
need the court or anybody else to exculpate me from it, for I know 
I had nothing to do with it, neither had my client; my client had 
nothing to do with it, and I know nothing about it" — whereupon the 
court remarked, "You certainly cannot prove it," while adding latei+ 
that he was completely satisfied that counsel personally was not con- 
cerned. 

Immediately after this incident the United States Attorney moved 
(for the second time) that Hart be committed to the custody of the 
marshal during the trial, whereupon the court remarked : 

"I decllned to do It (1. e., make the commitnïerit) at that tlme (1. e., wheti; 
first moved for), and then agaln to-day the assistant of the United States At- 
torney has made the same motion ; and I said I wonld not pass upon it then, 
and I would not act ujwn it; and now not until this interférence with this 
panel of jurors was made the basis by the défendants guilty of the wrong — 
rxSay be they are not wrong — was attempted to be made the basls hère to de- 
lay this trial and to discharge this panel of jurors now hère three weeks,. 
not untll then dld I feel called upon to exercise the strong hand and protect 
the jurors from any further Interférence. And the court as to other parties 
connected with this trial will exercise the same power just as soon as the- 
facts appear, as they Inevitably will and must. Now you can take an excep- 
tion to that." 

Exception was duly taken, and Hart was committed to custody. 
Examination of the panel was continued, and at a subséquent stage 
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of the trial proceedings before the jury were interrupted, in order to 
ask further questions about the conduct of thèse so-called détectives 
or their employer. The record discloses no reason for making this 
further investigation a proceeding in the trial ; yet it may be said that 
nothing was ever shown that was criminal or corrupt, though the 
"détectives" seem to hâve been very foolish men. The important point 
is that, publicly and before the very persons who were to pass on the 
liberty of the défendants, the trial court, without any excuse appear- 
ing upon the record, applied the word "tampering" to what, so far as 
appeared then or thereafter, was a lawful (though somewhat silly) 
investigation into the personnel of the panel, and finally distinctly and 
publicly charged the défendants with having endeavored to do some- 
thing (what, never appeared) wrong or improper in respect of the 
panel. For this charge we perceive no justification in the record; if 
there was justification, the panel should hâve been discharged. De- 
fendants were entitled to hâve a jury impartial in a légal sensé. It 
would be unreasonable to expect such a jury from a panel that de- 
fendants had tried to corrupt or "tamper with." But when a public 
examination of the prospective jurors themselves showed nothing but 
foolishness on the part of irresponsible "détectives," the quoted lan- 
guage of the court amounted to a public condemnation of certain im- 
tried défendants, before their very triers, for doing something else 
of which there was no évidence whatever. This we regard as very 
complicated error, vitiating the trial, irrespective of any of the other 
matters heretofore considered. 
The judgments are reversed. 
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(Circuit Court of Appeals, Slxth dreult. November 17, 1916. Kehearlng 

Denled May 8, 1917.) 

No. 2745. 

1. Exchanges ©=59 — Contbacts — Constbuctioit. 

Though the parties to a sale of tobacco were members of a tobacco ex- 
change prescriblng régulations for the sale of tobacco at public auction, 
they may, if they désire, despite such régulations, make the sale the sub- 
ject of a spécial contract. 

[Ed. Note. — For other cases, see Exchanges, Cent. Dig. §§ 12, 13; Dec. 
Dig. <S=j9.] 

2. Sales <S=3271 — Sale bt Sample — Implied Wabranties. 

Where a sale is by seunple, the law impUes a warranty that the bulk 
of the goods Is equal in quallty to the sample. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 769-771; Dec. 
Dig. <g=>271.] 

3. Sales iS=>445(2) — Jtjet Question — Dikected Veedict. 

Where a seller of tobacco contended that a sale, though made by sample, 
was without warranty, because under the rules of a tobacco exchatige, 
and the buyer elaimed that the sale was made with warranty, the ques- 
tion whether it was made with or without warranty was for the jury, and 

^=^For other cases see same tapie & KEY-NUMBEB io ail Key-Numbered Digests & Indexef 
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an Instruction that as matter of law the sale was goremed by the rules of 
the exchange was error. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. S 1304; Dec. Dlg. 
®=5445(2).] 

4. Exchanges <S=»9 — Warbanties — Httles of Exchange. 

Wliere the rules of a tobacco exchange, of which the ostensible parties 
to a private sale of tobacco were members, applied only to public sales. 
and there was no showing o£ a custom of applying the rules to private 
sales, It Is improper to direct a verdict for the seller on the grounds that, 
as the rules of the exchange applied, there was no warranty. 

[Ed. Note. — For other cases, see Exchanges, Cent. Dig. §§ 12, 13; Dec. 
Dig. <&=>9.] 

5. Sales @=54;^7(1) — Variance — Evidence. 

In an action by a buyer of tobacco, sold by sample, for damages on 
the ground that the tobacco was not equal to the sample, breach of war- 
ranty was not pleaded in the pétition, but an express warranty was set 
up in the reply to the answer. UeU that, in the absence of objections, 
évidence of the express warranty was admissible. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 124&-1250; Dec. 
Dig. <®=>437(1).] 

6. Sales >S=i440(2) — Actions — Evidence. 

In an action by a buyer of tobacco, who contended that there was an 
express warranty by the seller, évidence that the seller's représentative 
who effected the sale was a part owner of the tobacco is admissible on 
the questions of the probabllity of his giving an express warranty, of 
whether the parties tindersLood the rules of a tobacco exchange, of which 
the seller was a member, to govern, and of whether the représentative 
knew of the quallty of the packing. 

[Ed. Note.— For other cases, see Sales, Cent, Dlg. §§ 1202-1265; Dec 
Dig. <S=3440(2).] 

7. WlTNESSES <S=3ti7(l) — INTEBEST EVIDENCE. 

In such case, évidence of the representative's ownership was admissi- 
ble on the question of his interest as a witness. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dig. § 11S4 ; Dec. Dig. 

<g=53C7(l).] 

In Error to the District Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Action by D. H. Watjen & Ce. against the Louisville Tobacco 
Wareliouse Company. There was a judgment for défendant, and 
plaintiff brings error. Reversed and remanded. 

The purpose of plaintiffs, aliens and subjects of the Empire of Germany, is 
to obtain, if possible, a reversai of the adverse judgment rendered l)elow 
against them on a directed verdict. 

The défendant, a Kentucky corporation, is a member of the Louisville Leaf 
Tobacco Exchange, now known as the Loiiisvillo Tobacco Board of Trade, 
which is empowered by its charter to conduct the business of regulating the 
storing, warehousing, sampling, selling, and buying of tobacco by its mem- 
bers, the conduct and government of such business and the members of the 
corporation. One of its declared principal objects is "to protect its members 
in thelr dealings with eaeh other, and to defeat the practice of discriminating 
between customers for charges for selling tobacco, whether by mea:is of any 
rebate, division of commissions, réduction of fées to the seller of tobacco, or 
any other device whatsoever; and to effect those objects the said corporation 
shall hâve full power by its by-laws to prescribe ail the fées and charges for 
the storage, sale, sampling, or weighing of tobacco ; and may in like manner 
provide for the collection or payment of said fées." A warehouseman who is 

iS^sFor other cases see same toplc & KEY-NUMBEK in ail Key-Numbered DigesU & ludexe* 
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a member of the défendant Is prohlbited from selling tobacco in LoulsvlUe to 
any person who is not a member of tlie corporation, unless compelled by law 
to do so : but he may seek purchasers for his tobacco elsewhere by shipment 
of samples. Warehousemen are prohlbited from selling or offering to sell in 
Louisville or elsewhere any tobacco sampled in Louisville, except on the 
samples drawn by Inspectors elected by the défendant; and no buyer is per- 
mitted to sell or olïer to sell on the Louisville market any tobacco sampled 
on that market upou any other samples than those drawn by the défendant'» 
inspectors, unless it be tobacco of such buyers' own packing — the last-named 
provision as to warehousemen and buyers not being applicable, however, un- 
der certain circumstances, as to certain kinds of wrappers. Membership is 
limited to warehousemen and buyers (tobacco brokers). The by-lavfs, in so 
far as need be hère noted, provide as foUows: If a quorum of the executive 
committee cannot be obtained at the regular meeting to be held on the first 
Monday of each month, the meeting shall be held on the succeeding day or 
days at the hour appointed for commencing sales. The committee on sales 
shall, when directed by the executive committee, apportion to eacli warehouse- 
man such a percentage of the total ofEerlngs as he may be entitled to ofCer on 
any one day. The committee on quotations is requlred to furnish for publica- 
tion weekly quotations of the différent grades of tobacco sold in the Ixjulsville 
market. Four Inspectors of tobacco are chosen, each of whom is required to 
give a $1,000 bond for the faithful discharge of his duties and the prompt 
payment of réclamations. The committee on réclamations may allow claims 
on tobacco shipped and for whlch the inspectors shall be liable and shall décide 
accordlng to sutliciency of proof of damage, the Inspectors and their sureties 
to be jointly liable for réclamations. If damages are awarded to a claimant, 
the inspectors and owners of tobacco are required to pay, in addition thereto, 
$1.00 for each hogshead of tobacco placed on réclamation. The inspectors are 
required to attend daily each warehouse a sufficient time before the sale of 
tobacco commences to inspect each hogshead and to take fair aud true samples 
therefrom. No hogshead can be sampled by other than the regular inspectors, 
their assistants or alternâtes. In sales made by warehousemen, members of 
the exchange, on samples drawn by its inspectors, it is understood that the 
inspectors, and not the warehousemen, are responslble for the correctness ot 
the samples. The by-law thus providing is required to be posted in a con- 
splcuous place in the salesroom of every warehouseman who is a member of 
the défendant corporation. Sales of tobacco are to begin promptly at 9 o'clock 
a. m. The time cousumed in selling tobacco shall not exceed one minute to a 
hogshead, and the time between each house from the end of one sale to the 
begluuiug ot the next shall not exceed flve minutes. The minimum bid on to- 
Daeco is speciiied, and by-bidding is not allowed under penalty of expulsion. If 
the owner rejects one hogshead or more of several bought of the same buyer, 
the buyer is given the right, to be exercised within two hours after receivlng 
notice of rejection, to rejeet an equal number, unless the owner accepts or 
rejects each hogshead at the time It Is knocked down. When a hogs- 
head is rejected, the purchaser is to be notifled in two hours from the 
close of the sale at which the hogshead was purchased, or the rlght of rejec- 
tion is forfeited. Every firm of warehousemen, members of the défendant ex- 
change, bas the privilège of holding dally sales at their warehouse or ware- 
houses, provided they designate one place of business where they intend to 
hold such dally sales ; and no firm of warehousemen enjoys the privilège of 
selling in regular rotation at any other place than the one so deslgriated by 
them, unless the other locality adjoins the plac« designated by them without 
the Intervention of any other warehouse belonging to or rented by auother 
firm of warehousemen, and where daily sales in regular rotation may be al- 
lowed to be held under the rules. Any sales held at other places than the one 
designated for regular rotation sales are considered as extra sales and must 
take place after the regular rotation sales of the day are exhausted, beginning 
after the sale at the last warehouse selling that day in regular rotation and 
then foUowlng the same circle as the rotation sale. 

PlaiiitifEs, through their agents. De Kidder & Gritfith, who were experlenced 
tobacco buyers or brokers and who had long been members of thé défendant 
corporation, and as such familiar with its charter and by-laws, bought 322 
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hogsbeads of French tobacco of défendant through its manager, samples of 
whlch, a.ccording to defendant's représentation, had been previously taken 
from such hogsbeads by inspectors, as understood both by the brokers and de- 
fendant ; one sample being drawn from each bogshead. Payment In full was 
made for the tobacco. On the Inspection of the tobacco in New York, to which 
place It was shlpped, 77 hogsheads were rejected as wprthlesa and returned 
to the défendant on the ground that the tobacco In them was so Inferior in 
condition, quality, klnd, and nature, to the samples by which the hogsheads 
were respectively sold, as to be unflt for use. The remalnlng 245 hogsheads, 
although inferior, as clalmed by plaintifCs, to the samples taken from them, 
were retained and used, but at a loss. The plalntlffs sought to recover the 
purchase priée of and the freight paid on the tobacco returned, and also the 
damage sustained on that which was retained and used. The 77 hogsheads 
which were returned to défendant were resampled at Loulsville before the 
trial by six experieneed tobacco men. Plalntlffs gave évidence that their 
agents at the tlme of the purchase did not see the hogsheads purchnsed, but 
samples only ; that the samples taken in plaintifCs' behalf In New York and 
I.ouisville from the 77 rejected hogsheads were in appearance and quality 
greatly différent from and inferior to those' wlth référence to which such hogs- 
lieads were purchased, so much so that the last-named samples could not hâve 
rcjme from such hogsheads; that the samples taken at the plaintifCs' instance 
from the remalnlng 245 packages showed the tobacco in them to be greatly 
and materlally différent In quality from that indicated by the selllng samples 
exhibited by defendant's manager, one witness, however, stating that the 
tobacco in 9 of such packages, although dlffering in klnd, was not inferior to 
ttiat shown by the samples ; that, at the tlme of the purchase, a price was 
separately afflxed to each sample; that the défendant represented the 
tiumples and packlng to be good and the tobacco in the hogsheads to l>e accord- 
iiig to the samples purported to hâve been drawn from them respectively, and 
fnrther guaranteed the tobacco to be well packed and as good as the samples : 
and that the plalntlffs' agents bought the tobacco, supposlng the hogsheads 
were absolutely as represented by such samples. The défendant offered évi- 
dence to show that it acted in the transaction merely as a commission mer- 
chant ; that its représentative stated to plalntlffs' agents that he thought the 
packlng was ail right. although he says he did not of bis own knowledge know 
such to be the fact; that he did not say that the samples represented or 
falrly represented the tobacco contained In the hogsheads, or guarautee the 
tobacco; that the tobacco was bought at prlyate sale and was ail sold by 
samples ; that each sample was separately examlned and the price was 
agreed upon before the sale was consummated ; and that It had no authority 
to sell tobacco except under the rules of the exchange. The defendant's only 
witness on the comparison of samples examlned only about 25 or 30 of 
those taken by the plalntlffs. Some of them indicated to him no différence in 
value from those shown at the tlme of the sale; others indicated a différ- 
ence of from 50 cents to $1.00 per hundred. The inspectors were not able to 
glve an independent recollection of their sampling the 322 hogsheads, but 
the u,sual required daily record kept by them shows each of such hogsheads to 
bave been sampled. They testified as to their mode of sampling and that 
their endeavor was to get a talr sample from each package. 

At the conclusion of the évidence the court directed a verdict for the de- 
fendant. 

Wm. Marshall BuUitt, of Louisville, Ky., for plaintiff in error. 
E. P. Humphrey, of Louisville, Ky., for défendant in error. 
Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge (after stating the facts as above). The 
trial court, in denying plaintiffs' right to relief, held that the trans- 
action in question is governed by the by-laws of the défendant. The 
view was expressed that De Ridder & Griffith, plaintiffs' agents, being 
members of the défendant, and having had a voice in the sélection of 
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inspectors for settling by samples the condition and quality of the hogs- 
heads of tobacco, are bound by the acts of such inspectors as regards 
the inspection and sampling of such hogsheads, and that plaintiffs, as 
undisclosed principals, are in no better position than their agents ; that 
the défendant cannot be said to hâve sold the tobacco by samples in 
the ordinary sensé of that phrase, but to hâve sold it by samples to 
which De Ridder & Grifïith had consented as between themselves and 
the défendant; that the samples were guaranteed by the inspectors 
only, although De Ridder & Grifhth might be regarded in a way as buy- 
ing by sample as between themselves and the inspectors ; and that the 
défendant did not guarantee or intend to guarantee the samples, and 
that De Ridder & Griffith so understood. 

[1-4] The sale made to plaintiffs was private and not at public 
auction. If the rules of the défendant are applicable to private sales, 
the parties could, nevertheless, conduct their transaction, if they so 
desired, in disregard of them, and make the sale the subject of a 
spécial contract. The plaintiffs' évidence tends to show that they did 
this. The uncontradicted évidence is that the sale was by samples, 
and, being so, the law implied a warranty that the bulk of the goods 
were equal in quality to such samples. Dickinson v. Gay, 7 Allen, 29, 
31, 83 Am. Dec. 656; The Monte Allègre, 9 Wheat. 616, 644, 6 L. Ed. 
174; 35 Cyc. 405. The contention of the défendant, which was adopt- 
ed by the trial court, is that the sale was made under its rules (which 
were put in évidence), and that the warranty was by the inspectors 
only, the defendant's manager denying that he warranted either the 
samples or the tobacco. There is, however, substantial évidence that 
plaintift's did not contract with référence to the defendant's rules or 
rely on the samples as indicating the kind and quality of the tobacco in 
the packages f rom which it is alleged they were respectively drawn, but 
solicited and relied on the express warranty by defendant's agent of 
both the samples and the correspondence of the tobacco sold with such 
samples. But a warrant}' by the seller is inconsistent with defendant's 
rules. If such rules are applicable to private sales, then, in view of the 
defendant's évidence that it acted under theni, there was presented 
a question of fact as to whether it gave a warranty and as to whether 
its rules controlled the transaction under considération, and, as the 
évidence was conflicting, the détermination of both those questions 
was for the jury. The court's instruction, therefore, that the de- 
fendant gave no warranty to the plaintiffs and that, as a matter of 
law, the sale was governed by defendant's rules, was error. A more 
cogent reason for holding such instruction erroneous rests on the obvi- 
ous fact that defendant's rules are restricted in their opération to sales 
at public auction and hâve no application to those privately conducted. 
The importance 6f the évidence touching a warranty by the défendant 
thus becomes apparent. The record, it may be noted, does not show 
the prevalence, among defendant's members, of a custom of applying 
its rules to private sales, or of submitting, in the making of them, to 
the judgment of defendant's inspectors, as regards samples, or that the 
plaintiiïs had knowledge of such spécial or local custom, if it existed. 
Had proof of such a custom been offered, questions not presented 
would be for considération. 



924 240 FEDERAL KEPORTEB 

[5] The évidence as to an express warranty is made compétent by 
the concluding sentence of the second paragraph of the reply, which 
is in avoidance of the défense made in the answer. Technically, the 
breach of warranty should hâve been affirmatively pleaded in the 
pétition, but no attack was made on the plaintiffs' pleading. There 
was, moreover, no objection made to the introduction of such évi- 
dence. If the question of variance should be raised at a rehearing, an 
amendment to meet the proofs would doubtless be permitted. 

[6, 7] The évidence offered by the plaintiiïs to show that the de- 
fendant's représentative, who effected the sale of the tobacco, was, 
as part owner, personally interested in a portion of the tobacco sold, 
is compétent and should hâve been admitted. It reflects on his in- 
terest as a witness, on the probabilities of his giving a guaranty, on 
the question of whether the parties understood the defendant's rules 
to govern, and as to whether he actually knew about the quality of the 
packing. 

Other questions presented by the record need not now be decided. 
It is, of course, understood that the présent opinion is based on the 
record admitted. Should a rehearing develop new évidence, the court 
and counsel, -it is believed, will be able to meet the new situation thus 
arising. 

The judgment is reversed, and the cause remanded for further 
action by the trial court. 



HAMMaKD LUMBER CO. v. UNITBI> STATES DISTRICT COURT FOE 
DISTRICT OF OREGON et al. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1917.) 

No. 2874. 

1. PROniBITION <S=3(1), 10(1) — AuTHOIilTY TO ISSUE-— EXISTENCE OF OTHEE 

Remedy. • 

A wrlt of prohibition to an Inferîor court will not issue, unless It is 
clearly sliown tbat such court Is about to eseeed its jurisdlction and 
that petitioner is without other remedy; and such condition is not shown 
wbere, although petitioner bas flled exceptions to the jurisdlction. they 
hâve not been presented to the court for its action. 

[Ed. Note. — ^For other cases, see Prohibition, Cent. Dig. §§ 4, 37-42.] 

2. CouETs ©=404 — Jdbisdiction dp CiROtiiT Courts of Appeals— Ma nda- 

MUS AND PbOIIIBITION. 

The Circuit Courts of Appeals hâve no power to Issue writs of manda- 
nius or prohibition by virtue of the fact alone that they hâve appellate ju- 
risdlction to revlevr judgments and decrees of the District Courts; but 
the exercise of that Jurisdiction rests upon the fact that the issuance 
thereof Is auxiliary to and Is necessary for the protection of the appel- 
late jurisdlction of the court Issuing the same, which 'nïight othenvise be 
defeated by the unauthorized action of the court below. 

3. Courts ®=>404 — Jubisdiction of Circuit Courts op Appeals — Prohibi- 

tion. 

A Circuit Court of Appeals is without power to issue a writ of prohibi- 
tion to a District Court, where the alleged want of jurisdlction of the 
latter is over the subject-matter alone, upon which question the Circuit 
Court of Appeals would hâve no appellate jurisdlction. 

C=>For otber cases se» a&me toplc ft KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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Pétition of Hammond L,umber Company for writ of proliibition to 
the United States District Court for the District of Oregon and Charles 
E. Wolverton and Robert S. Bean, Judges thereof . Writ denied. 

The Hamtaond Lumber Company flled In this court its pétition for a writ 
of prohibition to the judges of the District Court of the United States for the 
District of Oregon, and thereon an order was inade to show cause. The facts 
alleged in the pétition are in substance the foilowing; That on November 9, 
1911, the Hammond Lumber Company commenced an action In the circuit 
court of Clatsop county. Or., against the Shipowners' & Merchants' Tugboat 
Company, for the recovery of $71,249.90, for breach of a contract of towage 
which occurred on Soptem'ber 9, 1911. Issue was joined in that action. There- 
after, on February 27, 1912, the Tugboat Company filed in the District Court 
for the Xorthern District of California a pétition for limitation of liability, 
and on Mtirch 30, 1912, after appraisement, it gave bonds in the sum of $115,- 
000, the value of the two tugs, which it surrendered, which bonds bore inter- 
est from September 9, 1911. The bonds were approved. On July 30, 1912, 
the Hammond Dumber Company filed in the limitation proceeding its claim in 
the sum of .$71,249.90 and interest. Default was taken in that proceeding as to 
ail other clalmants, and later a decree was entered disinissing the pétition as 
to the Lumber Company, on the ground that but a single claim had be&n pre- 
sented, and the aniount thereof was less than the fund. The decree contaln- 
ed the foUowing: "It is further ordered, ad.iudged and decreed that the above 
order and decree shall in no way affect the rights of the petitioner hère ac- 
quired, if any there be, against any other persons entitled to file claims herein, 
if any there be." The court said in its opinion: "The court, however, will 
retain jurisdictlon of the proeeedings for the protection of petitioner against 
any other possible claims." The Dauntless (D. O.) 212 Fed. 455. No final 
decree was taken In the proceeding. The Tugboat Company took an appeal, 
and this court thereupon aflirmed the decree of the court below, liolding that 
since there was but a single claim, and that ciaim was for less than the fund, 
the proceeding was properly dismissed as to that clalmant Shipowners' Tug- 
boat Co. V. Hammond Lumber Co., 218 Fed. 161, 134 C. C. A. 575. The Tug- 
boat Company petltioned for a rehearing, and thereafter petitioned the Su- 
prême Court for certiorari, which was denied. Thèse steps delayed the trial 
in the state court, so that it was not had until November 18, 1915. On that 
trial a jury was waived. The complaint was permitted to be amended, so as 
to show that the plaintiff's loss was .$110,983.13. On .July 21, 1916. while the 
cause was still under advisement, the Tugboat Comljany filed in the District 
Court for the District of Oregon a .second iietition for limitation of liability. 
In that pétition it recited the pendency of the former proceeding, and alleged 
that the same had been dismissed only as to the Lumber Company. The Dis- 
trict Court for Oregon appraised the tugs ex parte, and upon fillng of the 
bond made an ex parte order for the Issuance of proeess, and by the filing of 
a bond further proceeding of the action in the state court was stayed. There- 
after the Tugboat Coniiiany di-smlfised the first proc-eedlng in the District 
Court for the Northern District of California. 

The pétition for the writ of proliibition further alleged that the Tugboat 
Company's pétition in the second lùn'itation proceeding sets forth that the 
value of the two vessels, constitnting the fund. was $115.000. as at the terml- 
nation of the voyage, and that the clatm of the Lumber Company at that date 
was $111,153.92, so that the aniount of the fund exeeeds the amount of the 
claim*, and that therefore no jurisdlction appeai-s on the face of that pétition. 
A writ of prohibition waa prayed for, to issue to the judges of the District 
Court for the District of Oregon, to prohibit them and said court from pro- 
ceeding further in said second limitation proceeding. 

William Denman and W.' S. Burnett, both of San Francisco, Cal., 
for petitioner. 

Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., and Wallace McCamant and Snow, McCamant & Bronaugh, 
ail of Portland, Or., for respondents. 

Before GII.BERT. MORROW, and HUNT, Circuit Judges. 
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GILBERT, Circuit Judge (after stating the facts as above). [1] 
We are inclined to the view that the allégations of the pétition are in- 
sufficient to show ground for the writ of prohibition, for it does not 
appear therefrom that the District Court of Oregon has' ruled upon, 
or has had the opportunity to rule upon, the question of its own juris- 
diction. While the Hammond Lumber Company has filed in that 
court its exceptions to the jurisdiction, the exceptions hâve not been 
brought on for hearing. In Smith v. Whitney, 116 U. S. 167, 6 Sup. 
Ct. 570, 29 h. Ed. 601, it was said: 

"A writ of prohibition Is never to be Issued, unless it clearly appears that 
the inferior court is about to exceed Its jurisdiction." 

And elsewhere in the same opinion it was said that where the in- 
ferior court — 

"bas clearly no jurisdiction of the suit or prosecutlon instituted before it, 
and the défendant therein has objected to its jurisdiction at the outset, and 
has no other remedy, he is entitled to a writ of prohibition as a matter of 
right." 

That rule has been reaffirmed. In re Rice, 155 U. S. 396, 15 Sup. 
Ct. 149, 39 L. Ed. 198; In re New York, etc., Steamship Co., 155 U. 
S. 523, 15 Sup. Ct. 183, 39 L. Ed. 246; In re Huguley Mfg. Co., 184 
U. S. 297, 22 Sup. Ct. 455, 46 L. Ed. 549; Ex parte Oklahoma, 220 
U. S. 191, 31 Sup. Ct. 426, 55 h- Ed. 431. It does not appear, there- 
fore, that the petitioner has no other remedy than prohibition. For 
aught that the pétition shows to the contrary, the District Court for 
Oregon will, when its attention is directed to the exceptions, deny its 
jurisdiction and dismiss the proceeding. 

[2] But we are of the opinion that, if the pétition for the writ al- 
leged facts sufficient to show that the petitioner had no other remedy, 
this court would hâve no jurisdiction to issue the writ. The question 
whether and under what circumstances a Circuit Court of Appeals has 
jurisdiction to issue writs such as mandamus and prohibition in aid 
of its appellate jurisdiction, in cases where it has not actually obtained 
jurisdiction by appeal or writ of error, was finally determined in Mc- 
Clellan v. Carland, 217 U. S. 268, 20 Sup. Ct. 501, 54 h. Ed. 762, in 
which the court said : 

"There are not wanting décisions in the fédéral courts, holding différent 
views as to the right to issue such writs as are invol-red in this case, before 
the appellate court has actually obtained jurisdiction of the case. There are 
expressions in opinions of this court to the efCect that such writs issue in aid 
of a jurisdiction actually acquired. But we thiiilî It the true rule that, where 
a case Is within the appellate jurisdiction of the hlgher court, a writ of man- 
dEixuus may issue in aid of the appellate jurisdiction whlch might otherwise 
be defeated by the unauthorlzed action of the court below." 

The court in that case cited Barber Asphalt Co. v. Morris, 132 Fed. 
945, 66 C. C. A. 55, 67 L. R. A. 761, in which it had been held that 
the test of appellate jurisdiction, in the exercise and aid of which the 
courts of appeal may issue writs of mandamus, is the existence of that 
jurisdiction, not its prior invocation. That was a case of a pétition 
for mandamus to a District Judge, directing him to proceed to the 
trial and détermination of an action at law which had been stayed by 
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an order o£ the court until the final détermination of certain appeals 
then pending in a state court. The rule of McClellan v. Carland is 
not modified by United States v. Mayer, 235 U. S. 55, 35 Sup. Ct. 16, 
59 L. Ed. 129, in which the court said that the jurisdiction of the Cir- 
cuit Courts of Appeals is exclusively appellate, and their authority to 
issue writs is only that which may properly be deemed to be auxiliary 
to their appellate power, for to that proposition the court cited Mc- 
Clellan V. Carland, and it must be taken that the language so quoted 
from the opinion in the Mayer Case means that, while the Circuit 
Courts of Appeals may issue such writs in cases where jurisdiction 
has not actually been acquired by appeal or writ of error, their au- 
thority is limited to cases in which the purpose of the writ is to make 
the appellate jurisdiction effectuai. The Circuit Court of Appeals for 
the First Circuit (In re Robert Gair Ce, 196 Fed. 492, 116 C. C. A. 
57) applied the doctrine of McClellan v. Carland to a case where the 
purpose of the writ was to compel answers by a witness who was 
being examined in the District Court. So in Re Beckwith, 203 Fed. 
45, 121 C. C. A. 381, the Circuit Court of Appeals for the Seventh 
Circuit entertained jurisdiction of a writ of mandamus to the District 
Court to enforce proceedings for an accounting pursuant to the man- 
date of the Circuit Court of Appeals. In re Dennett, 215 Fed. 673, 
131 C. C. A. 607, this court issued mandamus to a District Court and 
the judge thereof, to review the action of that court in attempting to 
modify a prior decree on a motion made after the term at which such 
decree was entered; and in Re Watts, 214 Fed. 80, 130 C. C. A. 520, 
the Circuit Court of Appeals for the Second Circuit issued a writ of 
mandamus to compel a District Court to enter judgment in order that 
the defeated party might hâve review by writ of error. And in the 
Barber Asphalt Paving Co. Case, above cited, the court distinguished 
the case there under considération from cases in which the courts to 
which the applications for mandamus were made — 

"had no présent or prospective right to review tlie cases to whieh the appli- 
cations related, and In wliich the applications for the writs of mandamus were 
accordingly denied." 

The décision of this court in Ex parte Equitable Trust Co., 231 
Fed. 571, 145 C. C. A. 457, cited by the petitioner, is not inconsistent 
with the doctrine of the foregoing décisions. That case was before 
this court on appeal from an interlocutory order and on pétitions for 
prohibition and mandamus. Prohibition was allowed as to an order 
of the District Court, which we held was in excess of its jurisdiction, 
which would hâve brought into the pending suit for the foreclosure 
of a railroad mortgage certain other parties to interplead, and thus 
would bave indefinitely delayed the foreclosure decree. Prohibition 
in that case was in aid of the appellate jurisdiction of this court. It 
is the doctrine of the foregoing cases that the Circuit Courts of Ap- 
peals hâve no power to issue the writ by virtue of the fact alone that 
they bave appellate jurisdiction to review judgments and decrees of 
the District Courts, but that the exercise of that jurisdiction rests upon 
the fact that the issuance thereof is auxiliary to and is necessary for 
the protection of the appellate jurisdiction of the court which issues 
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the same. In the case at bar the writ is not sought for any such pur- 
pose. It is sought for the purpose of prohibiting the court below from 
proceeding further with a cause. If prohibition is allowed, the appel- 
late jurisdiction of this court will never be invoked over the case against 
which the writ is directed. In short, the writ is not sought in aid of 
appellate jurisdiction of this court, "which might otherwise be defeated 
by the unauthorized action of the court below." 

[3] Again, the only ground alleged for prohibition is the lack of 
jurisdiction of the court below, not jurisdiction of the parties, but 
jurisdiction of the subject-matter. On that question of the jurisdic- 
tion alone there would be no appeal to this court. The appeal would 
necessarily be to .the Suprême Court. In United States v.. Sessions, 
205 Fed_. 502, 123 C. C. A. 570, the Circuit Court of Appeals for the 
Sixth Circuit said: 

"Tbis court has no power, even on error or appeal, to review a décision of 
the District Court which involves only a question of the jurisdiction of that 
court. The remedy lies excluslvely in the Suprême Court." 

That was a case in which mandamus was sought to require a Dis- 
trict Judge to dismiss a certain cause from the District Court and re- 
mand it to the state court. The Circuit Court of Appeals, in denying 
its jurisdiction, said: 

"The right in this court to issue writs of mandamus is Incidental to other 
powers expressly conferred; and it need not be said that, since the poveer to 
revievf- simply a question of jurisdiction in the court below does not réside in 
this court, there is nothing to vyWch the right to issue such a writ can be 
said to be an Incident" 

In Re Garrosi, 229 Fed. 363, 143 C. C. A. 483, Judge Bingham, in 
a concurring opinion, in view of the fact that the question raised as 
to the jurisdiction of the District Court was one which related to its 
jurisdiction over the subject-matter of the suit, said: 

"We think that the question Is reviewable by writ of error or appeal to the 
Suprême Court under section 5 of the act of 18E)1 [Comp. St 191-^, § 1215], and 
not to this court, and, such being the case, that this court Is wlthout jurisdic- 
tion to issue the writ of mandamus." 

In United States v. Severens, 71 Fed. 768, 18 C. C. A. 314, Judge 
Taft, for the court, said ; 

"The right to Issue writs of mandamus, of course, Is Incidental to the other 
powers expressly conferred upon this court, and does not arise, except where 
It is thus Incidental. As we could not consider a case on error presentlng 
alone the issue of jurisdiction of the court beiow, we cannot exercise an ap- 
pellate jurisdictloo over the same subject-matter by mandamus." 

In Dowagiac Mfg. Co. v. McSherry Mfg. Co., 155 Fed. 524, 84 C. 
C. A. 38, it was held that a Circuit Court of Appeals has no power 
to interfère by mandamus with the action of a Circuit Court, where 
the question involved relates to its jurisdiction as a Circuit Court of 
the United States, but the application in such case must be made to 
the Suprême Court. 

The pétition will be dismissed. 
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THE CESTKIAN. 

(Circuit Court of Appeals, Tifth Circuit. Febniary 24, 1917. Behearlng 
Denied March 30, 1917.) 

No. 2922. 

1. (,'OMMEKOE <S=>10 — POVVERS — EXACTION AND REGULATION OF WlIAKl'AGE. 

In the absence of inconsistent congressional législation, it Is compétent 
for local authorities to impose reasonable charges for the use by vessels 
of wharves and otber facilities furnished and the mode of raûng such 
charges, whether a«pording to the size or capacity of the vessel or otlier- 
wise, Is a matter for the détermination of the local authorities. It is 
not a valid ground of objection to such charges that they are computed 
on the vessel's gross tonnage, and not upon Its net tonnage, which is 
uiade the basis of the United States tonnage duties. 

[lOd. Note. — For other cases, see Commerce, Cent Dig. § 8.] 
2. Municipal Corporations <S=5719(3) — Imposition of Wharfage Chakoes 

— COMPUTATION of TONNAGE. 

That the customs offlcials of the United States, in ascertainlng the net 
tonnage of a vessel for the computatlon of tonnage duties, under Comp. 
St. 1913, § 7730, subd. "h," excluded from the gross tonnage the shelter 
deck, which was not so inclosed as to make it available for the carriage 
of ail kinds of cargo requiring protection from the weather, did not con- 
stitute a ruling blnding upon the board of port commissioners of New 
Orléans, nor preelude them from including such space in Computing the 
gross tonnage of the vessel for the purpose of imposing wharfage charges 
under Act La. No. 36 of 1900, when such space was available and was in 
fact used for the stowage of cotton on the outbound voyage. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§ 1531.] 

Appeal from the District Court of the United States for the East- 
em District of Louisiana ; Ruf us E. Poster, Judge. 

Suit in admirai ty by the Board of Commissioners of the Port of 
New Orléans against Frederick Leyland & Co., L,imited, claimant of 
the steamship Cestrian, and others. Decree for respondents, and li- 
belant appeals. Reversed. 

James Wilkinson, of New Orléans, La., for appellant. 
Henry P. Dart, Jr., of New Orléans, La. (Dart, Kernan & Dart, of 
New Orléans, L,a., on the brief), for appellees. 

Before WALKER, Circuit Judge, and GRUBB, District Judge. 

WALKER, Circuit Judge. On Septembér 28, 1910, the board of 
commissioners of the port of New Orléans, a body organized under 
an act of the Législature of Louisiana, iiled its libel against the steam 
ship Cestrian, claiming $1,089.47 as due for harbor fées, wharfage, 
and shed charges against that ship, based, as provided in the act men- 
tioned, upon what the libelant claimed was the vessel's gross tonnage. 
Acts of Louisiana 1900, p. 44, Act 36. The claimant tendered $941.42, 
asserting that only that amount was due, which tender was refused. 
The contention of the claimant was sustained by the decree appealed 
from. 

®=»FQr other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & ladexes 
240 F.— 59 
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The controversy between the parties turns upon the question wheth- 
er what is known as the shelter deck space of the Vessel is or is not 
to be computed in determining the vessel's gross tonnage. The amount 
of gross tonnage, upon the basis of which the sum claimed was as- 
sessed, was that shown by a measurement made by the United States 
customs authorities to ascertain the net tonnage of the vessel subject 
to the United States tonnage tax (U. S. Comp. St. 1913, § 7727 et 
seq.), which measurement for several years prior to 1910 was followed 
by those authorities and also by the libelant, and, as to gross tonnage, 
corresponded with the amount of such tonnage of the vessel shown in 
a statement of it made to the libelant by the vessel's agents. In 1910, 
and prior to the filing of the libel, the customs officiais made another 
measurement of the vessel, a resuit of which was to show that the 
vessel's gross tonnage was less than that shown by the former measure- 
ment, which the libelant continued to foUow. The évidence makes it 
sufficiently plain that the différence in the matter of the vessel's gross 
tonnage between the earlier and the later measurements made by the 
customs officiais is due to the f act that in the former the vessel's shelter 
deck space was included in the computation, while in the latter that 
space was excluded. If the later conclusion of the customs authorities 
that the shelter deck space should be excluded in Computing the ves- 
sel's gross tonnage was not binding on the libelant (the appellant hère), 
the sufficiency of the data upon which its assessment of the amount 
claimed in the libel was based is not fairly open to question. 

[1] It is not hère open to question, and it is not questioned, that, 
in the absence of inconsistent congressional action on the subject, it is 
compétent for the local authorities to impose reasonable charges for 
the use by vessels of wharves and other facilities furnished. Trans- 
portation Co. V. Parkersburg, 107 U. S. 691, 699, 2 Sup. Ct. 732, 27 
ly. Ed. 584. And, as is clearly intimated by what is said in the opin- 
ion in the case just cited, the mode of rating such charges made, 
whether according to the size or capacity of the vessel, or otherwise, 
is a matter for the détermination of the local authorities. It is not 
a valid ground of objection to such charges that they are to be com- 
puted with référence to the vessel's gross tonnage, and not upon its 
net tonnage, which is made the subject of the United States tonnage 
duties. The Thomas Melville, 62 Fed. 749, 10 C. C. A. 619; 3 U. S. 
Comp. Stat. 1913, §§ 7727 et seq., and 7811 et seq. 

[2] The provision of the act of Congress for ascertaining a ves- 
sel's net tonnage by making specified déductions from its gross ton- 
nage, the method of ascertaining which is prescribed, contains the fol- 
lowing : 

"It there be a break, a poop, or any other permanent closed-ln space on 
the upper deck available for cargo or stores, or for the berthing or accommo- 
dation of passengers or crew, the tonnage of that space shall be ascertained 
and added to the gross tonnage: Provlded, that nothing shall be added to the 
gross tonnage for any sheltered space above the upper deck which is under 
cover and open to the weathcr ; that Is, not inclosed." 3 U. S. Comp. Stat. 
1913, § 7730, subd. "h," p. 3445. 

The shelter deck of the steamship Cestrian is the space above the 
upper deck which is permanently inclosed by a steel structure and 
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not open to the weather, except that there are several openingsex- 
tendiiig from one side of tlie vessel to the other, for which openings 
iron doors or coverings are provided, and when thèse openings are 
closed with the means provided for this purpose, the entire space is 
protected from the weather, except that the closing of the doors or 
openings does not make the inclosure as a whole air and water tight. 
But the évidence satisf actorily shows that by the use of tarpaulins and 
other means available practically the entire space within the shelter 
deck could be used for storing cargo, and was habitually used for 
that purpose on the vessel's voyages out of New Orléans ; it generally 
leaving that port with a f ull cargo of cotton stored on the shelter deck, 
in which 4,500 or 5,000 baies can be carried. The évidence fails 
satisfactorily to show what the situation as to the use or nonuse for 
cargo of the shelter deck at the time and place of the making of the 
examination of the vessel by the customs officiais, which was the basis 
of their conclusion that the space embraced within the shelter deck 
was to be excluded in ascertaining the vessel's gross tonnage. The 
libelant was not represented in those proceedings and had no notice 
of them. But it is made to appear that in the examinations made by 
the customs authorities to détermine the space in a vessel available 
for cargo attention is principally, if not exclusively, directed to the 
question of availability for iraport or inbound cargo ; this being a re- 
suit of the considération that a principal purpose of their examination 
is to arrive at a basis for the assessment of the United States tonnage 
duty imposed at each entry of a vessel. 3 U. S. Comp. St. 1913, § 
7811 et seq. 

It seems that there is no necessary inconsistency between a finding 
by the customs officiais that a given space in a vessel is unavailable 
for cargo which it could bring into the port at which the tonnage duty 
is payable, and a finding that the same space is available, and in fact 
is habitually availed of, for the storage of outward-bound cargo from 
the same or another port. It is further made to appear that there is 
a lack of uniformity in the rulings of the customs officiais on the ques- 
tion of including or excluding the space within such a shelter deck as 
that of the Cestrian in Computing a vessel's gross tonnage, the conclusion 
in a given case depending upon whether the space is or is not found to 
be so covered and inclosed that cargo needing protection from the 
weather may be, and in fact is, stored and carried there with reason- 
able safety. It seems obvious that the space above the upper deck of 
a vessel which is so covered and inclosed during a voyage as to be 
available, and habitually availed of, for the storage of export or out- 
bound cargo needing protection from the weather, cannot properly be 
excluded in Computing its gross tonnage for the purpose of ascer- 
taining the basis upon which the vessel is subjected to the payment of 
charges, measured by the vessel's carrying capacity, for the use by it 
of public utilities of the port at which the cargo is taken on ; that use 
being incident, not merely to the vessel's entry at the port, but also 
to its stay there while taking on, as well as while unloading, cargo. 

The lyouisiana statute above referred to imposes the charges for a 
vessel's use of the public wharves, etc., of the port of New Orléans, 
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and provides for the rating or measurement of the compensation to 
be paid by the vessel's gross tonnage or total actual carrying capacity. 
Nothing in that statute indicates that the officiais intrusted with the 
duty of assessing and collecting those charges were to be bound by 
any ruling of the United States customs authorities on the question 
of what is included in the vessel's gross tonnage. It is made to ap- 
pear by the évidence that such rulings of the United States customs 
officiais as the one relied upon by the claimant in this case probably are 
attributable, in part at least, to their failure to take into considération 
facts certainly pertinent for considération in computing a vessel's total 
actual carrying capacity to ascertain the basis for measuring the com- 
pensation chargeable against the vessel for its use of public wharves, 
etc., while in port. In view of this fact, we think the libelant was 
well warranted in refusing to follow a ruling of the customs officiais, 
the effect of which was to deduct from the vessel's gross tonnage, 
previously ascertained and acted on for years by the officiais making 
the ruling, that of a sheltered space above the upper deck so inclosed 
during a voyage as to be suitable for the storage of cargo needing pro- 
tection from the weather, and wdiich in fact is habitually so used on 
voyages out of New Orléans. The Thomas Melville, supra. A resuit 
of the appellant's changing its practice in the matter to make it con- 
form to the changed attitude of the customs officiais would be to en- 
able the vessel to escape the payment of part of the compensation 
chargeable against it for a use made by it of public utilities furnished 
at the port of New Orléans. 

Th'e decree of the District Court is reversed, and a decree will be 
hère entered in favor of the appellant for the amount claimed in the 
libel, interest thereon, and the costs of the suit. 



LOOKER V. UNITED STATES.* 
(Circuit Court of Appeals, Second Circuit. March 13, 1917.) 

No. 15. 

1. Ceiminal Law ®=11ô9(2) — Review on Beeob — Sufficiœnct of Evidence. 

It is net necessai-y, in order to uptold a jury's verdict of guilty upon an 
indictment, that the appellate court should be satistled beyond a reason- 
able doubt of the guilt of the accused; but, where there is substantlai 
évidence pointing to gullt, it is the reasonable doubt of the jury, and not 
that of the court, which is to be considered. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. § 3075.] ■ 

2. PosT Office ®=>49 — Use of Mails to Defeatjd — Ckiminal Peosecution — 

Défenses. 

A conviction, for using the mails to def raud in selling stock of a corpora- 
tion is not necessarily unsupported by évidence because the corporation 
was legally organized and for a légitimât© purpose. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 84r-86.] 

3. CEjminal Law 'S=5ll69'(5) — Rf.vtew on Bbboe — Admission or Evidence — 

CURING Erboe bt Steikinq Oot. 

It is only when évidence erroneously admitted in a criminal case Is 
of such apparent Weight and so prejudicial In effect that the judicial 

©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 

♦Rehearlng denied. 
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warning against it seems llght and unavalling by comparison that the 
error remains uncured by stiiking it out. 

[Ed. Note.— For other cases, see. Criminal Law, Cent. Dig. § 3141.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Pierre M. Uooker. 
From a judgment of conviction, défendant brings error. Affirmed. 

Looker was found guiUy of a "scheme to defraud," toward the 
exécution of which tlie mail was used ; the indictment bcing under sec- 
tion 215 of the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1103 
[Comp. St. 1913, § 10385]). 

William J. Kearns, of Newark, N. J., and James A. Haraill, of Jer- 
sey City, N. J., for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., and John C. Knox, Asst. U. S. 
Atty., both of New York City. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. Although the indictment contained seven 
counts upon which the jury found Looker guilty, the variations between 
the counts being only in respect of the persons defrauded, and the 
letters mailed, a summary of one charge is sufficient for the purposes 
of this writ. 

The charge was that Eooker, with one McLaughlin (who died before 
trial), devised a scheme for obtaining money by false prêteuses from 
divers persons, by means of selling the stock and debenture certificates 
of a corporation, hereinafter called the Monaton Company, and there- 
upon in furtherance thereof sent by mail copies of a resolution of the 
directors of the Monaton Company and circular letters to divers per- 
sons, naming them in the several counts. 

The assignments of error are reducible to two heads: (1) That the 
évidence did not lawfuUy warrant conviction ; (2) that the error in ad- 
mitting certain évidence was not cured by subsequently striking it out. 

[1 ] 1. While we are far from thinking that this case is near the line 
of doubt, it must be remembered that it is not necessary, in order to up- 
hold a jury's verdict upon indictment, that the appellate or other court 
should be satisfied beyond a reasonable doubt of the guilt of the ac- 
cused. Courts pass on the competency, relevancy, and materiality of 
the évidence, and are not required to leave to juries spéculation on 
points of accusation, plainly opposed to the weight of unimpeached tes- 
timony. But, where there is substantial évidence pointing to guilt, it 
is the reasonable doubt of the jury, and not that of the court, which is 
to be considered. Matthews v. United States, 192 Fed. 490, 113 C. C. 
A. 96; Crumpton v. United States, 138 U. S. 361, 11 Sup. Ct. 355, 34 
U. Ed. 958; Humes v. United States, 170 U. S. 210, 18 Sup. Ct. 602, 
42 L. Ed. 1011. 

[2] The évidence below fully showed that Monaton Company was 
a duly incorporated concern, having for its chartered purpose the ac- 
quisition of real property and the management thereof in such manner 
that from its gains it might pay dividends on preferred stock, 4 per 
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cent, on "profit-sharing premium certificates," and 6 per cent, on other 
"certificates," apparently of several kinds. The exact nature of the 
documents issued is not material, further than to point out that what- 
cver value they possessed rested wholly on the Monaton's ability to get, 
keep, and profitably manage realty in New York City. So far as 
shown it operated nowhere else. 

Generically this is a familiar business, and entirely lawful. But thèse 
assumptions do not render it impossible, nor even difficult, so falsely 
to represent the condition of an actual and lawful business as to render 
it a mère vehicle and excuse for fraud. Indeed, the most dangerous 
and reprehensible swindles usually consist in building a scheme of 
déception upon a foundation lawful per se. McConkey v. United 
States, 171 Fed. 829, 96 C. C. A. 501, and cases cited. 

Monaton Company was organized in 1907, and Looker had nothing 
to do with it until some time later, when he left the employ of another 
realty enterprise, entered that of Monaton Company, and before the 
end of 1912 was its président. It is strongly urged upon us that de- 
fendant below left one lawful occupation to enter another, did so with 
a good réputation, got nothing out of the Monaton Company but a sal 
ary, larger to be sure than any theretofore received by him, but fully 
earned, and therefore (it is said) he could not be guilty of anything 
more heinous than hoping against hope that business would improve, 
and should not be condemned, even if continued hard times resulted in 
losses and foreclosures which finally swept away practically every ves- 
tige of Monaton Company's assets. Such arguments are most legiti- 
mate for the jury; our duty is but to ascertain whether évidence was 
submitted that would permit reasonable jurors to find, beyond reason- 
able doubt, that at the times complained of no sane and honest man 
could hâve believed to be true what (in effect) Looker said to the pub- 
lic about the worth of Monaton securities. 

Many a man embarks with hope, if not confidence, upon a business 
voyage that goes awry ; in the beginning he is honest and has no thought 
of wrongdoing ; when trouble arises, temptation comes, and f alsehoods 
often seem the only way to defer collapse. Just when the sanguine 
man becomes reckless, and the reckless one criminal, cannot be laid 
down as matter of law ; if facts justify the inquiry, the answer is sole- 
ly for the jury. 

The facts in this case required the inquiry. The statement of assets 
and liabilities of Monaton Company, sent out as true on December 31, 
1912, contained assertions as to value of its realty and other assets 
which would severely tax the kindest critic. Heavily incumbered real 
estate was published as worth 50 per cent, more than it had recently 
cost, and one pièce of land, which alone represented 10 per cent, of the 
iiiflated total, had actually been conveyed (by deed absolute on its face) 
to a mortgagee, or party in his interest, nearly two months before date 
of statement, while several other lots were in process of foreclosure. 
It is noteworthy that Looker was no novice in New York realty deal- 
ing, and it was a fair question for the jury whether such a man did not 
violate that "right of open and fair dealing" which every customer for 
Monaton securities possessed (Wilson v. United States, 190 Fed. at 
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434, 111 C. C. A. 231), when he solicited them to invest in a company 
owning "judiciously selected income-producing real estate" "yielding a 
good income constantly." The foregoiiig is illustrative, not exhaustive; 
there is much of such évidence, and it required submissicn to the jury, 
and justified the verdict. 

[3] 2. The second heading of error we notice, only to point out that 
what is complained of is often a question of degree. The objectionable 
nature of testimony is not always easily seen, and its admission is often- 
times sought to be justified by "promises to connect" and other excuses. 
It would be a serions misfortune if, when reflection perceives a mistake, 
it could not be corrected by "striking ont," with proper instructions 
to iht jury. This the law permits. Fennsylvania Co. v. Roy, 102 U. 
S. 451, 26 L. Ed. 141 ; Hopt v. Utah, 120 U. S. 430, 7 Sup. Ct. 614, 30 
L. Ed. 708. It is only when évidence unlawfully admitted is of such 
apparent weight, and so prejudicial in effect, that the judicial waming 
against it seems light and unavailing b}' comparison, that tlie error re- 
mains uncured. Throckmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. 
474, 45 h. Ed. 663 ; Armour & Co. v. Kollmeyer, 161 Fed. 78, 88 C. 
C. A. 242, 16 L. R. A. (N. S.) 1110. 

In the présent instance an expert accountant testified to his opinion, 
formed from the Monaton Company's books, that the corporation was, 
at a certain time, insolvent. This évidence the court subsequently 
struck out. Whether there was error in the original admission we do 
not décide ; but that the évidence as given was of such serious charac- 
ter as to render it impossible, or even difficult, for the court to eradi- 
cate its influence, we do not believe, and think the contrary self-evi- 
dent. 

Let the judgment and sentence be affirmed. 



OOZART et al. v. BARNES et al. 

(Circuit Court of Appeals, Fourth Circuit. March 7, 1917.) 

No. 1482. 

1. Chattbi. SIobigages <S=8 — Foem of Instrument — Note Pledqing Sbcu- 

BITY. 

An instrument in the form of a note, containing a clause tliat there was 
deposlted as collatéral seeurity certain tobacco, and that the payées were 
empowered to sell the tobacco on fallure to pay the debt, amounts to a 
"chattel mortgage" under the laws of South Carolina. 

[Ed. Note. — For other cases, see Chattel Jlortgages, Cent. Dig. §§ 20-22. 

For other définitions, see Worda and Phrases, First and Second Séries, 
Chattel Mortgage.] 

2. Chattel Mortgages iS=>172(1) — Eights of Mortgagee — Action for Pos- 

session. 

The payées under that note can niaintain an action for possession of 
the property wlthout an équitable suit to fo reclose the mortgage, slnce 
the power to sell the property necessarily implied the power to take pos- 
session of it for that purpose. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig, §§ 306, 
310.J 

g=3For other cases see same toplo â KEY-NUMBER in ail Kcy-Numbered Dlgests & IndezM 
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î. CHATTEi MORTGAGES lS=>107(l) FAILUKE TO ReCORD— ANTECEDENT CbED- 

ITORS — Open Account— "Debtob" — "Creditor." 

An open account creditor of a chattel m'ortgagor is a prier and net a 
subséquent creditor, so tliat the unrecorded mortgage is valid against lilm. 
where ail the charges against the debtor were made before the mortgage 
was given, though some payments were made by the debtor, and the bal- 
ance of the account struok after the mortgage, slnce any one liable on a 
claim, whether due or to beconfe due, is a debtor, and any one glving créd- 
it is a creditor. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 430- 
432. 

For other définitions, see Words and Phrases, First and Second Séries. 
Creditor ; Debtor.] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Florence; Henry A. Middleton Smith, 
Judge. 

Action by C. H. Cozart and another, partners under the firm name 
and style of the Cozart & Meadows Company, against J. W. Barnes 
and another, to recover possession of personal property. Judgment 
for défendants, and plaintifïs bring error. Reversed. 

W. F. Stackhouse and L,. D. L,ide, both of Marion, S. C, for plain- 
tiffs in error. 

R. E. Whiting, of Florence, S. C. (Whiting & Baker, of Florence, 
S. C, on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

WOODS, Circuit Judge. On September 23, 1914, J. C. Moore and 
W. H. Cross executed to Cozart & Meadows Company, the plain- 
tifïs, an instrument in the form of a promissory note for $3,028.04 
containing a clause stating that there was deposited as collatéral se- 
curity for the note 75,501 pounds of leaf scrap tobacco, the property 
of J. C. Moore stored in the Banner Warehouse, at Hemmingway, S. 
C, and that the payées of the note were given the power to sell the 
tobacco upon failure to pay the debt. No possession of the tobacco, 
actual or constructive, was given the plaintiffs, and the instrument was 
not recorded. On December 9, 1914, the tobacco was taken by George 
J. Graham, sheriff of Williamsburg county, S. C, under an attachment 
issued at the instance of J. W. Barnes upon a claim arising on a mu- 
tual, open, and current account between the défendant and Moore 
Bros., which défendant claims became due as to the total amount on 
November 12, 1914, the date when the balance was agreed upon be- 
tween the parties. The account was made up of charges made for 
the purchase money of tobacco bought on the floor of the warehouse 
by Moore Bros, and paid for by the défendant, and crédits of pay- 
ments made. The charges for the money advanced for the purchase 
of tobacco were ail made before the date of the note held by the plain- 
tiffs, but the payments were both prior and subséquent to that date. 

This action was brought by plaintiffs as mortgagees to recover pos- 
session of the attached property. The District Court held: (1) That 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the paper executed to the Cozart & Meadows Company was an in- 
strument in the nature of a mortgage, and although unrecorded it was 
good as a mortgage of the property against ail creditors whose debts 
were incurred prior to the date of the exécution of the mortgage ; (2) 
that the account of Moore Bros, with Barnes was a mutual, open, 
and current account, and that although ail of the débits appearing 
thereon against Moore Bros, were made prior to the exécution of the 
mortgage, nevertheless, since the account did not become due until No- 
vember 12, 1914, after the date of the mortgage, the balance was to 
be regarded as a subséquent debt, and therefore as to the debt the 
mortgage was void. No distinction was drawn in the trial of the 
cause below or in the argument hère between the rights of J. C Moore, 
the owner of the tobacco, and Moore Bros., by whom the account 
with the défendant was contracted, and hence it will be disregarded 
hère. 

The questions presented are: (1) Is the instrument in the form of 
a note held by the plaintiffs a chattel mortgage superior to the rights 
of antécédent creditors? (2) Does the fact that the defendant's claini 
upon which the attachment is based did not become due until the 
date the balance of the accounts was struck and agreed upon after 
the exécution of the mortgage make the défendant a subséquent créd- 
iter, although ail the charges to Moore Bros, were made before the 
mortgage was executed? 

[1,2] The instrument in the form of a note given by Moore and 
Cross to the plaintiffs stated that the tobacco was deposited as col- 
latéral security. "\\^hatever may be the law in other states, the Su- 
prême Court of South Carolina in Creech v. I^ong, 72 S. C. 25, 51 
S. E. 614, bas held in accordance with the view of the District Court 
that an agreement that certain property shall stand as security for a 
debt amounts to a chattel mortgage. The point is made that such an 
instrument is only an équitable mortgage of the property and that 
foreclosure would bave been more appropriate to enforce the mort- 
gage. The paper not only provides that the tobacco shall stand as 
collatéral security, but it gives "authority to the payées to sell the same 
at public or private sale, or otherwise, without notice, at their option, 
on the nonperformance of this promise." The power thus conferred 
to sell the property necessarily iniplied the power to take possession 
of it for that purpose. The case, therefore, comes expressly under 
the décision of the court in Moore v. Byrum, 10 S. C. 452, 30 Am. 
Rep. 58. There the language was : 

"I • * * do herehy give to Jos«ph Byrum, Jr., a mortgage on ;iU ni.v 
cotton, corn, and wheat that I miiy raise during the year 1876, to secure the 
payment of the above note tliis day given by me; and in default of paynient Liy 
the Ist of November next, then I authorize the said Byrum to take ail tl.e croijs 
raised by me, or auy other ijersou he may solect so to do." 

It will be observed that there were no express terms of conveyance, 
and yet the instrument was held to be a légal mortgage entitling the 
mortgagee to possession, one of the reasons for the décision being that 
the paper contained authority to take possession of the property mort- 
gaged upon default in payment. 
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[3] We are unable to agrée with the District Court that the debt of 
Barnes was subséquent to the exécution of the mortgage. It seems 
clear that the date the balance was struck is not necessarily the date 
the relation of debtor and créditer arose, though it be the date upon 
which the total indebtedness became due and payable. The liability 
for the charges entered on the books of Barnes was created at the 
time the money was advanced and the charges were entered. Any one 
liable on a claim, whether due or to become due, is a debtor, and 
any one giving crédit is a creditor. King v. Fraser, 23 S. C. 543; 
McGhee v. Wells, 57 S. C. 280, 35 S. E. 529, 76 Am. St. Rep. 567; 
Stewart v. Walterboro, etc., Ry. Co., 64 S. C. 92, 41 S. E. 827 ; Stanly 
V. Ogden, 2 Root (Conn.) 259. Barnes extended no crédit and parted 
with nothing of value after the date of the mortgage. It follows, 
therefore, that Barnes was a prior and not a subséquent creditor, and 
that the chattel mortgage was valid and superior to the lien of the 
attachment obtained by Barnes. 

The judgment of the District Court is reversed. 



ABBOTT V. WAUCHUIA MFG. & TIMBER CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit March 26, 1917.) 

No. 3026. 

1. Bankbuptct cs=3l00(2) — ^Adjudication— Pétition to Vacate. 

Wliere a subpœna was issued after the flling of an involuntary pétition 
in bankruptey, but not served, so there was no retusn day, and there was 
an adjudication of bankruptey by consent after the bankrupt had with- 
drawn its flrst answer denying the act of bankruptey, the adjudication 
was binding on ail parties interested, and a purchaser from the bankrupt 
cannot as a matter of law hâve it set aside and be permltted to coine in 
and défend. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 131, 144.] 

2. Bankruptct ®=>100(2) — Adjudication — Pétition to Vacate — Showing. 

A purchaser from a bankrupt, who flled a pétition addressed to the 
court's discrétion to hâve the adjudication vacated, should show that the 
vacation would be of value to him, by showing that the bankrupt was not 
insolvent, or had not commltted the acts of bankruptey alleged. 

[Ed. Nota — For other cases, see Bankruptey, Cent. Dig. §§ 131, 144.] 

8. Bankruptct ©=100(2) — Adjudication — Pétition to Vacate — Evidence. 
At the hearlng on a pétition by a purchaser to vacate an adjudication 
In bankruptey, the records in the bankrupcy proceeding, showing a confes- 
sion by the bankrupt of insolvency and of the act of bankruptey, are ad- 
missible against the purchaser, since he is bound by theaï as much as If 
' he had been a party to those proceedlngs. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 131, 144.] 

4. Bankruptct ©=100(2) — Adjudication— Pétition to Vacate— Objections. 

The objections filed by a creditor to the pétition of a purchaser of a 
banki-upt property sold under exécution to bave set aslde the adjudication, 
ail of whlch objections could be consldered in deciding the issues made by 
the pétition and the answer of the bankrupt and the trustée, should be 
stricken. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 131, 144.] 

®=3For other cases see same lopic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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5. B-VNKRUPTcY <3=5lOO(2) — Adjudication— Sétting Aside— Effect of For- 
mes Décision. 

A previous dedslon that the pnrehaser of a banknfpt's property sold 
under exécution could not be compelled to submit to Personal examina- 
tion before his pétition to vacate an adjudication would be heard does 
not require the adjudication to be vacated before It is necessary for pe- 
tltloner to prove tiiat tlie tiankrupt was insolvent and dld not commit the 
act of banliruptcy. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dig. §§ 131, 144.] 

Pétition to Superintend and Revise Proceedings of the District Court 
of the United States for the Southern District of Florida; Rhydon 
M. Call, Judge. 

In the matter of the Wauchula Manufacturing & Timber Company, 
bankrupt. Pétition by William T. Abbott to revise an order of the 
District Court denying petitioner's motion to set aside the adjudica- 
tion and to permit him to come in and défend. Pétition to revise de- 
nied. 

The following is the judgment of the court below : 

This cause cornes on to be heard upon the pétition or motion of Willlanï T. 
iVbbott to set aside the adjudication of baukiniptcy, and to be allowed to come 
in and défend. The facts may be stated as follows: 

In September, 1914, an involuutary pétition in bankruptcy was flled by cer- 
tain creditors against the bankrupt, and a subpœna duly issued, but not serv- 
ed by the marshal, at the request of petitioners' attorneys. An appoarance 
was duly entered by the bankrupt, and withln due tlme an answer was flled, 
denying the act of bankruptcy chargea and Insolvency. Subsequently au 
aiuendment was made to the pétition, setting up other acts of bankruptcy. In 
January following the board of directors of the bankrupt corporation met and 
by resolutions withdrew the answer theretofore flled, acknowledged the iu- 
ubility of the cori>oration to pay its debts, and consented to be adjudicated 
a bankrupt. Upon this belng brought to the attention of the court an adju- 
dication was on the ISth of January, 1915, made. On January 21, 1915, the 
petitioner flled his motion or pétition, wherein he shows that a judgment had 
been recovered against the bankrupt for $148.19 in August 1914, tiiat this 
judgment had been purchased by one Odlin, and levy of exécution m'ade upon 
lauds of bankrupt, advertisement of sale under said exécution made and land 
bought at said sale by Odlin on November 2d, and deed made to him by the 
sherlfif, and that said lands were subsequently conveyed to the petitioner on 
November 5th. The pétition or motion then sets up the proceedings in bank- 
ruptcy, the wlthdrawal of the answer, and admission of insolvency and the 
acts of banlcruptcy alleged in the amended pétition, and adjudication thereou, 
and prays that the adjudication be vacated, and he be allowed to come in and 
défend. The pétition allèges on information and belief that the corpora- 
tion had not committed the acts of bankruptcy alleged and was not Insolvent. 

TTie trustée in bankruptcy and tlie banki-upt flled answer to the pétition 
of Abbott, admltting the entry of the judgment, the purchase of same by Odlin, 
and the proceedings under same, resulting in the deed being made to Abbott, 
setting up the action of the board of directors, authorizing the wlthdrawal of 
the answer, the consent to be adjudged a bankrupt, and acknowledging the in- 
ability of the corporation to pay its debts; and averring that the corporation 
was insolvent and unable to pay its debts, and that it did commit the act of 
bankruptcy alleged against it, and other uiatters not necessary to notice. Up- 
on this hearing testimony was taken by the court which, on behalf of the pe- 
titioner, showed the entry of the judgment, purchase of same, and proceedings 
culniinating in the deed to Abbott. The files and records in the bankruptcy 
jH-oceedings were ofCered by the trustée and others showlng the Indebtedness 
of the corporation, its assets, etc.; this last évidence being ob.iected t/^ bv peti- 

Ê=}For other cases sea same topic & KlijY-NUMBKK la ail Key-Numbered Digests & Inâezea 
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tioner on rarious grounds noted by the stenographer. On the day of and Just 
before the hearing the Wauchula Development Company, whose contract with 
the bankrupt bas been recognized in the bankruptcy proceedings, flled certain 
objections to granting the pétition of Abbott, and the petitioner moved to 
strike sald objections on several grounds, among thenï being that the objector 
had never been made a party, and because the défenses had been theretofore 
interposed, and because it was guilty of lâches, etc. 

[1,2] The petitioner claims, as I understand it, that, the subpœna not hav- 
ing been served, there was no return day, and therefore he was not required to 
enter hls appearance and malîe answers within five days, and therefore as a 
matter of right he could bave the adjudication vacated and be allowed to corne 
in and défend. Thls position I do not think well taken. The case of In re 
Bllling (D. C.) 145 Fed. 395, is a well-reasoned case, and I think states the 
law correctly on motions or pétitions soeking to vacate adjudications in 
bankruptcy. Proceedings in bankruptcy are in rem, binding ail parties in- 
terested in the bankrupt's property. It seems to nte that if a creditor desires 
to vacate" an adjudication, and his motion is addressed to the sound discrétion 
— that is, the judlcial discrétion — of the judge, it is Incumbent upon him to 
show that the vacation of the adjudication vvould resuit in benefit to him; i. 
e., that on trial of the issue tendered the resuit would probably be favorable 
to his contention, 

[3] The pétition or motion in the instant case allèges that the banki-upt was 
not insolvent and had not commltted the acts of bankruptcy alleged. The 
answer of the trustée and the bankrupt took issue on thèse allégations. Upon 
the hearing no testimony on thèse issues was offered, by the petitioner. His 
testimony was confined to the matters admitted in the answer. The only tes- 
timony bearlng upon the issues tendered by the pétition and the answer were 
the records In the bankruptcy proceedings, which were objected to by peti- 
tioner. The petitioner being as mueh bound by thèse proceedings as though. 
he was an actual party, he is bound by the proceedings, and they are proper 
for the judge to consider ia deciding whether the adjudication sball be va- 
cated. I am of opinion, therefore, that the objections of the petitioner to the 
évidence are not well taken, and each of said objections is overruled. 

[4] The petitioner moved to strike the objections filed by Wauchula De- 
velopment Company, filed on the day the hearing commenced. I think this 
motion should be granted, not because the objector did not hâve an interest, 
but because every objection urged therein would be considered by the court in 
reachiug a décision upon issues m'ade by the pétition and the answer of the 
bankrupt and trustée, and such objections were unnecessary. 

Petitioner relies upon In re Wauchula, 229 Fed. 677, C. C. A. , to sus- 
tain his right to hâve the adjudication vacated. The one and only question 
involved in that case is: Could the court require the petitioner to présent him- 
seLf for examlnationî The Circuit Court of Appeals decided that thls court 
could not require the petitioner to corne and submit himself to such examina- 
tion. I do not understand that the court passed upon or attempted to lay 
down any rules to govem in applications of this kind. Now could that court 
properly do so upon the record before It? 

It is my judgment that the nïotion or pétition should be denied- It will be 
so ordered. 

Howard P. Macfarlane, of Tampa, Fia., for petitioner. 
Herbert S. Phillips, W. F. Himes, and Jos. W. Frazier, ail of 
Tampa, Fia., for respondents. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. The opinion of Judge Call, found in the record, 
fully covers the facts and conclusions in the judgment sought to be 
revised, and we concur with him both as to facts and conclusions. 

[5] The contention that the heretofore décision of this court on a 
former pétition to revise (229 Fed. 677, 144 C. C. A. 87) required tliat 
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the adjudication of bankruptcy theretofore rendered should be an- 
nulled and vacated before petitioner Abbott should be required to 
produce his évidence as to the insolvency and acts of bankruptcy of 
the said Wauchula Manufacturing & Timber Company is without mer- 
jt, as the opinion in the case will fuUy show. 
The pétition to revise is denied. 



DEIiAWAKE, L. & W. R. CO. v. HUGHES. 
(Circuit Court of Appeals, Second Circuit February 27, 1&17.) 

No. 185. 

1. Master and Sekvakt <S=3278(18) — Injuries to Servant — Evidence — Nég- 

ligence OF Master. 

In an action under Employers' lÀability Aet April 22, 1908, c. 149, 35 
Stat. 65 (Comp. St. 1913, §§ 8657-8665), for tbe death of a railroad svvitch- 
man, évidence heM to warrant the jury in finding that the défendant was 
négligent in failing to give suffleient warning to the switchman of the 
approaeh of the car whlch killed him. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 971.1 

2. Master and Servant <S=265(6) — Injuries to Servant — Prïbumptions — 

Négligence. 

The fact that a switchman, who had been employed In the same rail- 
road yard for 25 years, and who must hâve been thoroughly famillar with 
the niovement of trains thereln, and with ail the customs of the yard, was 
run down and killed in the yards by a car, raises the presumption that 
some abnormal and unexpected condition prevalled, since It is coutrary to 
ordinary intelligence that such a man woûld bave remained on the traok, 
if adéquate warning had been given. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig, §§ 898, 
955.] 

3. Master and Servant ©=137(4) — Injuries to Servant — Duty of Master 

— Warning. 

It is the duty of a railroad company to give adéquate warning to a 
switchman on the track in Its yards of the approaeh of a car. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 269, 
270, 274, 277, 278.] 

4. Death ©=84 — Injuries to Servant — Fédéral Eiiploters' Liability Act 

— FUNERAL EXPENSES. 

The fédéral Employers' Liabllity Act, providlng that damages in cas<> 
of death are for the beneflt of tlie next of kin dépendent on the employé, 
does not authorize a recovery, in an action for such death, qt the funeral 
expenses. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. $ 110.] 

In Error to the District Court of the United States for the Northern 
District of New York. 

Action by Esther A. Hughes, as administratrix, against the Dela- 
ware, Lackaw^anna & Western Railroad Company. Judgment for 
plaintiff, and defendant's motion for new trial denied (233 Fed. 118), 
and défendant brings error. Modified and affirmed. 

®=aFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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Charles V. Byme, of Syracuse, N. Y., for plaintiff in error. ' 
Edward W. Cregg, and Gregg Bros. & Rulison, ail of Syracuse, N. 
Y., for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXË, Circuit Judge. This action was brought by Esther A. 
Hughes, as administratrix of the estate of Thomas Hughes, decéased, 
to recover damages of the Railroad Company for its alleged négligence 
in causing the death of her husband. The action was brought under 
the fédéral Employers' Liability Act. The jury found a verdict for 
the plaintiff in the sum of $3,715. 

[1] Thomas Hughes was killed on a track of the defendant's road 
at Syracuse at about 4 o'clock on the morning of August 10, 1916, 
while it was yet dark. He was a man of expérience and long service 
in the defendant's employ and was thoroughly acquainted with the 
premises in question. He was killed by being run down by a freight 
car which the plaintiff insists was improperly managed in that there 
was no watchman at or near its end with a signal lantern to warn those 
who had a right to be on the track of an approaching car. It appears 
that there were trains passing on the main tracks and the noise so 
produced rendered it impossible for Hughes to hear the approach of 
the car and it is argued that he could not see the red light on the car 
for the reason that the man with the lantern was not where he should 
hâve been, near the forward end of the car. On the contrary, it is 
contended that he was on the roof of the car about the middle, where 
he could not see the track and a person on the track could not see the 
red lantern unless he were a long distance away. The jury might, 
therefore, hâve found that Hughes, while discharging his duties on 
the branch track, was killed by a car striking him without sufficient 
signal or warning of any kind. True, they might hâve found the re- 
verse of this proposition but such a concession does not alter the force 
of the plaintiff's contention that there was a clear question of fact 
to be decided and that there was sufïîcient testimony to sustain the 
verdict for the plaintiff. 

[2] We are convinced that there was a question of fact for the 
jury and their verdict is sufîiciently supported by the testimony. 
Thomas Hughes was employed as switchman by the défendant in its 
Syracuse yard for 25 years. He must hâve been thoroughly acquaint- 
ed with the situation and familiar with the location of the tracks, the 
movement of trains and ail the customs of the yard. That such a man 
should be run down and killed at a place where he knew every dé- 
tail of the premises and of the methods employed raises a presumption 
that some abnormal condition prevailed which was not to be expected, 
which he could not bave foreseen and which he was not required to 
guard against by taking exti'aordinary précautions. That such a man 
would hâve remained on the track if an adéquate warning had been 
given is contrary to ail the impulses which govern the conduct of men 
of ordinary intelligence. 

[3] It was tlie duty of the défendant to give adéquate warning of 
the approach of the car. If this could hâve been done only by having 
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a man with a lantern on the ladder at the end of the car, that pré- 
caution should hâve been adopted. If a man on the roof of the car 
could give timely warning his position there would suffice, provided 
he was near enough to the end to see the track a sufficient distance in 
front of the advancing car to give the man on the track time enough 
to escape. The space within which such a light could be seen would 
dépend upon its distance from the end of the car and its height above 
the car roof. In Southern Railway Co. v. Smith, 205 Fed. 360, 123 
C. C. A. 488, the court said: 

"Whilc It is primarily the duty of a switchman in railroad yards to be on 
the lookout and keep eut of the way of movlng engines, there is a concurrent 
or secondary duty, independent of statute or rule, on the part of those in 
charge of such movlng engines to keep such lookout as Is reasonably necessary 
to avoid in jury to an employé who may neglect to protect hlmself, and the 
extent of such duty is measured by the peculiar circumstances of the case." 

[4] The fédéral Employers' Liability Act of April 22, 190S, makes 
no provision for funeral expenses in such a case as this. 35 Stat. 
p. 65 (Comp. St. 1913, §§ 8657-8665). In Collins v. Penna. R. R. 
Co., 163 App. Div. 452, 148 N. Y. Supp. 117, the court said: 

"The fédéral Kmployers' Liability Act provides that the damages in case of 
death of an employé are for the beneflt of the next of kin depend&nt upon such 
employé, for such in Jury or death. Np provision seems to be Included or in- 
tended by the fédéral act to compensate for the expenses of burial, and, 
therefore, the lestimony received by the trial court under défendant'» objec- 
tion as to such funeral charges was erroneous." 

We are of the opinion, therefore, that the allowance of $215 for 
funeral expenses was erroneous and that the judgment should be 
reduced to that extent. 

As so amended the judgment is affirmed with costs. 



WM. E. MOORB DRY GOODS CO., Inc., v. BROOKS et al. * 

(Circuit Court of Appeals, Eighth Circuit. February 28, 1917.) 

No. 17& 

1. Bankruptcy <g=446 — Review — Décision or Couet Below. 

A creditor excepted to the report of the trustée setting aslde to a bank- 
rupt real estate as a homestead exemption, on the ground that two or three 
days before filing his voluntary pétition the bankrupt purchased the real 
estate with the proceeds of nonexempt personal property which had been 
obtaiiied by the bankrupt from the creditor and others under false prê- 
teuses. The référée heard the évidence and overruled the exception, 
and, his order belng afflrmed by the District Court, the creditor petition- 
ed to revise. Held that, as the revlewing court conslders what the Dis- 
trict Court dld, and not its reasons therefor, and as th© évidence as to 
whether the nonexempt property had been obtalned under false prêteuses 
was in conflict, the question cannot be revlewed beeause on pétition to 
revise, the revlewing court cannot consider the évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 929.] 

€;=3Por other casos see same toplc & KEY-NUMBER in ail Key-Numbered DIeesU & Indexe» 
•Rehearing denied April 23. 1317. 
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î?. Bankbuptct <g=446^PETiTi0N TO Eevise — Questions of Fact. 

On pétition tO: revise, the reviewing court cannot consider the évidence. 
[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 929.] 

Pétition to Revise Order of the District Court of the United States 
for the Easterh District of Arkansas; Jacob Trieber, Judge. 

In the matter of the bankruptcy of Eli Brooks. Pétition by the 
Wm. R. Moore Dry Goods Company, Incorporated, to revise an order 
of the District Court, afHrming an order of the référée overruHng 
exceptions to the setting apart to the bankrupt by J. M. Jarman, trus- 
tée, of real estate as a homestead. Pétition denied. 

Fred C. Mullinix, of Jonesboro, Ark., for petitioners. • 

W. L. Pope and T. W. Campbell, both of Pocahontas, Ark., for 

respondents. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAN'D, Circuit Judge. This is a pétition filed by the William 
R. Moore Dry Goods Company to revise an order of the United States 
District Court for the Eastern District of Arkansas, which affirmed 
an order of the référée in bankruptcy overruling exceptions to the set- 
ting apart by the trustée in bankruptcy of the estate of Eli Brooks, a 
bankrupt, certain real estate as a homestead exemption. 

The pétition shows that the petitioner excepted to the report of the 
trustée setting aside the real estate as a homestead exemption upon 
the ground, briefly stated, that the purchase price of the real estate 
was the proceeds of nonexempt personal property which had been 
obtained by the bankrupt from the petitioner and othêr creditors under 
f aise pretenses ; • tlie land being purchased two or three days bef ore 
the bankrupt filed his voluntary pétition to be adjudicated a bankrupt. 
■ The référée heard the évidence as to the truth of the exceptions, 
said évidence constituting about 87 pages of the printed record now 
before us and overruled the exception. On review, the District Court 
affirmed the décision of the référée, without stating the reasons there- 
for. 

[1,2] Counsel for petitioner assumes that the District Court adopt- 
ed the reasons given by the référée for his décision. The référée 
stated in his opinion that the fact that the bankrupt purchased the 
real estate with the proceeds of property obtained from petitioner or 
his other creditors was immaterial. The reasons, however, of the 
court or référée for their décisions, do not détermine the question 
which is to be decided by this court. The District Court and référée 
decided that the real estate was lawf ully set apart as a homestead 
exemption, and the correctness of this décision is the question before 
us. To décide it we must, of course, resort to the testimony, the same 
as the District Court and référée. The petitioner allèges in his péti- 
tion that there is no disputed question of fact involved, and then pro- 
ceeds to State that the question of law sought to be reviewed by tlie 
pétition is whether, conceding that a bankrupt can turn nonexempt 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Uigests & Indexe» 
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property into exempt property, can he do so if he obtained the non- 
exempt property by false pretenses. Counsel for respondents vigor- 
ously contend, however: 

"There Is absolutely not a scintilla of proof to show that a doUar's worth 
of the goods bought on the strength of any financial statement ever made by 
the bankrupt or bis bookl^eeper was ever sold by the bankrupt, or that any 
proceeds from any sale of any of said goods was used in the purchase of the 
land claimed and allowed as bankrupt's homestead." 

Counsel for respondents also contend that there is no évidence to 
show that there was any fraudulent intent on the part of the bank- 
rupt in purchasing' the goods, which counsel for petitioner claims was 
purchased under false pretenses. What we hâve thus far stated has 
been for the purpose of showing that this court cannot revicw the 
lawfulness of the order of the District Court without considering the 
testimony, and this we are neither required nor permitted to do on a 
pétition to revise. This has been the uniform holding of the courts. 
In re Richards, 96 Fed. 935, 37 C. C. A. 634; In re Boston Dry Goods 
Co., 125 Fed. 226, 60 C. C. A. 118; In re Taft, 133 Fed. 511, 66 C. 
C. A. 385; In re Pettingill & Co., 137 Fed. 840, 70 C. C. A. 338: 
Steiner V. Marshall, 140 Fed. 710, 72 C. C. A. 103; In re Roadarmour. 
177 Fed. 379, 100 C. C. A. 611 ; Hall v. Reynolds, 224 Fed. 103, 139 
C. C. A. 659 (8th Cir.); Olmsted-Stevenson Co. v. Miller, 231 Fed. 
69, 145 C. C. A. 257. 

The pétition to revise, therefore, will be denied; and it is so or- 
dered. 



JEWEL TEA CO. v. PLATIT. 

(arcult Court of Appeals, Eighth Circuit. February 28, 1917.) 

No. 4765. 

iNJUNCTioN <©=>175 — Relief Awarded — Dismissal— I-iability on Bond. 

Where, in an action to restrain défendant from transacting certain 
business during a period of one year, in which no damages were claimed, 
a temporary Injunction had been granted on coniplainant's execnting a 
bond conditioned on Indemnifying défendant for ail costs and damages, 
If it should be flnally detertnlned that complainant was not entitled to the 
relief demanded, it was error for the court, on defendant's motion, after 
the expiration of the year, to dismiss the suit, without determining wheth- 
er complainant had been entitled to the temporary injunction, since com- 
plainant should not be exposed to liability on his bond, in case the doubt- 
ful question whether the disraissal of the suit was res judicata as to his 
liability in an action on the bond was decided against him. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 388.] 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Suit by the Jewel Tea Company, a corporation, against Joseph E. 
Plaut. From a decree dismissing the suit on motion of défendant, 
complainant appeals. Reversed and remanded, with instructions. 

<g:»For other cases see same topic & KBY-NUMBER In ail Key-Numbereû Digests & Indexes 
240 I'.— 60 
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Frederick H. Stinchfield, of Minneapolis, Minn., for appellant. 
R. E. Plankerton and Charles B. EUiott, both of Minneapolis, Minn., 
for appellee. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Appellant filed its complaint in the court 
below on March 12, 1915, praying for a temporary injunction restrain- 
ing appellee from transacting certain business specified therein, and 
that upon final hearing said injunction be extended to cover a period of 
12 months from February 6, 1915. March 13, 1915, an order to show 
cause why a temporary writ of injunction should not issue as prayed 
was granted with a restraining clause operative until the décision of 
the court on said order. May 7, 1915, a temporary writ was granted as 
prayed upon condition that appellant give a bond in the sum of $3,000 
indemnifying the appellee for ail costs and damages which might be 
suffered by him in case it should be finally determined that the appel- 
lant was not entitled to the relief demanded in its complaint. This 
bond was duly given. The appellee answered the complaint and the 
cause having been moved for trial on May 12, 1916, the court upon mo- 
tion of counsel for appellee dismissed the action upon the ground that 
the period of one year during which a permanent injunction had been 
asked had expired. The decree of dismissal stated that in so doing the 
court did not pass upon the question as to whether the temporary in- 
junction had been properly granted or not. Appellant has appealed 
from this decree, claiming that the trial court erred in not hearing évi- 
dence and deciding whether the appellant would hâve been entitled to 
a permanent injunction had the case been heard before the expiration of 
the period during which an injunction was asked. 

We think that upon the record as presented to us there is much force 
in appellant's position. It is true the complaint prayed for no damages, 
but the appellant had given a bond in tlie sum of $3,000, conditioned 
that it would pay ail costs and damages which appellee might suflfer by 
reason of the temporary injunction in case it should be finally determin- 
ed that appellant was not entitled to the relief demanded in the com- 
plaint. It will be observed that there is no limitation or restriction in 
the condition of the bond as to the grounds upon which relief should 
be denied. The decree that was entered determined that the appellant 
was not entitled to the relief prayed for. On the face of the record a 
liability on the bond arose for such damages as could be proven. We 
do not think that appellant ought to be compelled to take the chance 
of showing in an action at law on the bond that the decree of dismissal 
was not res judicata upon the question of whether or not appellant was 
entitled to the relief demanded by it in its complaint. The liability of 
appellant on the bond presented a substantial controversy which would 
hâve clearly authorized the trial court to hâve proceeded to dispose of 
the case on its merits. Click v. Sample, 73 Ark. 194, 83 S. W. 932 ; 
Joyce on Injunctions, § 432; Duff v. Russell, 133 N. Y. 678, 31 N. E. 
622; Langmaid v. Reed, 159 Mass. 409, 34 N. E. 593. Both sides to 
this controversy hâve cited the case of Lewis Pub. Co. v. Wyman et al., 
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182 Fed. 13, 104 C. C. A. 453, and 228 U. S. 610, 33 Sup. Ct. 599, 57 
L. Ed. 989. 

Counsel, however, are mistaken in assuming that the bond referred 
to in the opinion of the court in the Lewis Case was an injunction bond 
given in the same équitable proceeding. The bonds referred to in that 
case were indemnity bonds given to a postmaster at St. Louis, Mo., to 
secure the payment of excess postage. There was no temporary in- 
junction granted. The Suprême Court of the United States in an ac- 
tion seeking to restrain the enforcement of an order of the Interstate 
Commerce Commission has proceeded to détermine the validity of the 
order of the Commission after the expiration of the period of two 
years during which the order was to remain in force and did so upon 
the ground that the order might be the basis of further proceedings. 
Southern Pacific Terminal Co. v. Interstate Commerce Commission, 
219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310. 

It is urged by counsel for appellee that there has been no suit com- 
menced or threatened on the injunction bond; but the appellant ought 
not to be left subject to the option of appellee as to whether he will 
bring an action on the bond or not. What we décide in this case is that 
the appellant was entitled to protect its liability on the bond by showing 
in the présent action that he would hâve been entitled to the relief 
prayed for in its complaint if the delay in the trial of the cause had not 
been carried beyond the year during which it was asked that appellee 
be restrained. In an action at law on the bond the decree of dismissal 
in this case would présent a very troublesome question as affecting ap- 
pellant's liability. We think the more équitable course in a case of this 
kind is for the trial court to hear the merits of the controversy, so that 
the question of whether appellant was entitled to the relief demanded 
in its complaint might be determined. 

The decree below is reversed, and the case remanded, with instruc- 
tions to the trial court to proceed therein in conformity to the views 
herein expressed. 



In re LOUIS NEUBURGER, Inc. 

In re MILKMAN. 

(Circuit Court of Appeals, Second Circuit. February 27, 1917.) 

No. 182. 

1. Bankruptcy <S=520(1) — Pkoceedings — Power of Bankrdptcy Coubt. 

A gênerai assiguraent baving been niade, a pétition in bankruptey was 
flled, upon wbicb the asslgnor was adjudicated a bankrupt. AXter ad- 
.ludication, the assignée filed his accoiints in the state court, and tbey 
were approved. Beld that, as the .iurisdiction of the court of bankruptey 
is paramount, and cannot be defeated by proceedings under the state law, 
the assignée was properly required to necount to the bankruptey court. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 1331.] 

2. Bankruptct <S=360 — AcTS of Bankruptcy — Assiqnments. 

An assignaient for tlie benefit of crcditors is itself an act of bank- 
ruptey, though the assignment remains valid until an adjudication in 

©^sFor other cases sce same topic & KEY-NUMBER in ail Key-Num'jered Digests & Indexe» 
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bankniptey Is made; it heing regarded as potentially a fraud upon the 
Bankruptcy Act (Aet July 1, 1898, c. 541, 30 Stat 544) and the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of Louis Neuburger, Incorporated. 
Pétition by Walter B. Milkman, as assignée of the bankrupt, to revise 
an order of the District Court (233 Fed. 701), afïirming an order of 
the référée directing the assignée to account to the District Court. 
Order affirmed. 

On January 11, 1916, Louis Neuburger, Incorporated, a corporation resldlng 
in Bronx county, state of New York, made an assignment for the beueflt of 
creditors to one Walter B. Milkman who accepted and at once entered on the 
performance of his duties. On January 21, 1916, a pétition in bankruptcy was 
flied against the assigner and on February 14, 1916, it was duly adjudicated a 
bankrupt. The assignée for the benefit of creditors filed his report and ac- 
<'Ounts with the clerk of Bronx county, and on April 3, 1916, the County 
Court of Bronx County entered an order passing and approving the assignee's 
accounts. The assignée thcreupon served upon the trustée In bankruptcy a 
(■opy of the order of the Bronx County Court, together with a cheek for the 
moneys payable to the trustée pursuant to the sald order. Upon the applica- 
lion of the trustée the référée entered an order on April 5th directing the 
assignée to file his report and accounts as assignée in the United States Dis- 
trict Court on or before April 7, 1916. The assignée thereupon petitloned for 
a revievv of the order, which was heard and denled by District Judge Augustus 
N. Hand. 

Walter B. Milkman, in pro. per. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1,2] 
The assignée for creditors claims that the order of the District Court 
requiring him to file his accounts in that court is erroneous. He as- 
serts that he had a right to account to tlie state court, from which he 
derived his authority, and he dénies the power of the trustée to compel 
another accounting in the fédéral court; the matter being res ad- 
judicata by the action of the state court. 

Under the Bankruptcy Act an assignment for the benefit of cred- 
itors is in itself an act of bankruptcy. The assignment remains valid, 
unless and until an adjudication in bankruptcy is made. It is prop- 
erly regarded as potentially a fraud upon the Bankruptcy Law and 
upon the creditors, since its necessary eflfect would be to defeat the 
opération of the Bankruptcy Law and to deprive creditors of the pro- 
tection that that law affords them and the provisions it makes for a 
speedy and equal distribution of the estate. In re Gutwillig, 92 Fed. 
337, 34 C. C. A. 377. 

If an adjudication in bankruptcy follows an assignment, it has the 
eiïect of automatically and of its own force avoiding the assignment. 
The trustée immediately becomes invested with title to the property. 
He does not take title as the successor of the assignée, but as the suc- 
cessor of the bankrupt. It becomes at once the duty of the assignée to 
tum over to the trustée, when elected, the estate covered by the as- 
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signment, and in the meantime to préserve the estate intact. If he 
does more than that, he assumes the risk of his conduct, as he is 
chargeable with knowledge of the extent of his powers. The adjudi- 
cation of the assigner in bankruptcy invests the bankruptcy court from 
that time with exclusive jurisdiction of the bankrupt's estate. There 
can be no question of concurrent jurisdiction with the state court in re- 
spect thereof. As the Suprême Court declared in Re Watts, 190 U. 
S. 1, 27, 23 Sup. Ct. 718, 724 (47 -L. Ed. 933) : 

"The opération of the bfinkruptcy lawsï of the United States cannot be ûe- 
(eated by Insolvent commercial corporations applying to be wound up under 
State statutes. The bankruptcy law is paramount, and the jurisfUction of 
the fédéral courts In bankruptcy, when properly Invoked, in the administra- 
tion of the affc'airs of insolvent persons and corporations, is essentlally ex- 
clusive." 

As the jurisdiction over the bankrupt's estate is exclusive, ît fol- 
lows necessarily that the jurisdiction of the state court is at once super- 
seded upon the adjudication of bankruptcy, and that there is no au- 
thority in that court thereafter to authorize any expenditures from 
the estate the title being at the time in the trustée in bankruptcy. The 
matter was thoroughly considered by District Judge Augustus N. 
Hand, and his opinion is satisfactory to this court. The state court 
was without jurisdiction to settle the accounts of the assignée. It is 
his plain duty to account in the bankruptcy court for the assets of the 
bankrupt estate which came into his hands as assignée. 

Order afîîrmed. 



GREEN V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 27, 1917.) 

No. 137. 

1, Bankbuptct <S=3495 — Offenses — Evidence. 

In a prosecution against a bankrupt under Bankr. Act July 1, 1S98, c. 
541, § 29b, 30 Stat. 554 (Comp. St. 1913, § 9013), for fraudulently conceal- 
ing from his trustée money belonglng to his estate, where It appeared that 
the bankrupt, shortly before ad.1udlcatlon, converted into money merehan- 
dise bought on crédit, évidence of conversations by the bankrupt at the 
time of dlsposing of the merchandise was admissible. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912.] 

2. Banketjptcy <®=>496— Offenses— Evidence— Sufficiency. 

In a prosecution, under Bankr. Act, § 29b, for the offense of concealin}: 
from his trustée money and property belonging to the bankrupt's estate, 
évidence held sufficlent to take the case to the jury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 913.] 

8. Ceiminal Law ®=3829(1) — Tbial — Instructions. 

Where the charge covered ail material questions of law presented by 
the évidence, the refusai of requests c-overed was not error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2011.] 
4. Bankruptcy <S=3495 — Offenses — ICvidence — ^Admissibility. 

In a prosecution against a bankrupt under Bankr. Act, | 29b, for con- 
cealing from his trustée money and property belonging to his estate, 

•.S=>For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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where It appeared that the bankrupt had converted Into money goods 
bought on crédit shortly before baukruptcy, testlmony as to hls state- 
ments at the time of maklng the purchases, or shortly before, is admis- 
sible to show hls design. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Daniel Green was convicted under Bankr. Act, ,§ 29b, of knowingly 
and fraudulently conceahng from his trustée in bankruptcy property 
belonging to his estate in bankruptcy, and he brings error. Judgment 
affirmed. 

This case cornes hère on writ of error to review a judgment of con- 
viction based upon the verdict of a jury finding Daniel Green guilty of 
an offense under section 29b of the Bankruptcy Act. The spécifie of- 
fense charged against Green was that he knowingly and fraudulently 
concealed from his trustée in bankruptcy money belonging to his es- 
tate in bankruptcy amounting to $8,000 together with certain other 
moneys and property to the grand jurors unknown. The jury found 
the défendant guilty and he was sentenced for one year and a day in, 
the Atlanta Penitentiary. 

The parties will be referred to hereafter as they appeared in the court 
below, as plaintifï and défendant. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

Slade & Slade, of New York City, for plaintifï in error. 
H. Snowden Marshall, U. S. Attv., and John E. Walker, Spécial 
Asst. U. S. Atty., both of New York City. 

COXE, Circuit Judge (after stating the facts as above). The de- 
fendant, Daniel Green, was indicted for having knowingly and fraudu- 
lently concealed from his trustée in bankruptcy $8,000 and other prop- 
erty unknown to the grand jurors. The jury found him guilty and he 
was sentenced to one year and a day in the penitentiary. The charge 
against him, briefly stated, is that just prior to the bankruptcy he had 
made large purchases of goods on crédit, had sold the goods so obtain- 
ed, together with other goods he had on hand, at discounts ranging from 
2 to 10 per cent., from which sales he realized about $8,000 which he 
fraudulently concealed from his trustée in bankruptcy. He is also 
charged with having fraudulently concealed an automobile. 

[1,2] The questions relating to the acquisition and disposai of his 
goods by the bankrupt were questions of fact and were left to the jury 
to détermine after a fair charge which very properly did not attempt 
to discuss the facts in détail. The objection to conversations with the 
défendant at the time he sold the merchandise and converted it into 
cash just prior to the bankruptcy was properly overruled. Upon the 
main question the record présents a clear-cut question of fact. Just 
prior to his bankruptcy Green was converting everything he possessed 
into cash and placing it in the hands of his relations. He was insol- 
vent at this time and it was for the jury to say whether, while a bank- 
rupt, he had knowingly and fraudulently concealed from his trustée 
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any of the property belonging to his estate in bankruptcy. The govern- 
ment contends that he concealed property aggregating $8,000 which he 
obtained by selling it at less than its value and concealing the money 
obtained therefor. 

[3] The trial judge was handed a number of requests to charge by 
the défendant. The judge was net required to deal with each of thèse 
requests separately. He was entirely justifîed in using his own lan- 
guage rather than the language of counsel in presenting the case to the 
jury. He followed the usual course in such situations by charging the 
law, as he understood it, as applicable to the question presented and 
gave the défendant an exception to his refusai to charge in the exact 
language of the request. So the question is — Did the judge fairly pré- 
sent the case to the jury; did he cover ail the material questions of 
law presented by the évidence? 

The fundamental inquiry in such cases must be — Was the law appli- 
cable to the controversy fairly presented to the jury; if so, neither par- 
ty has a right to complain because the trial judge preferred his own lan- 
guage to that of counsel. Western Union Tel. Co. v. Morris, 105 Fed. 
53, 44 C. C. A. 350. 

[4] The defendant's counsel moved to strike out the testimony of 
various witnesses who testified as to conversations with the défendant 
at the time of making the purchases or shortly prior to that time. The 
court denied the motion, stating that he did so for the reason that it was 
only admitted as tending to prove "a design and purpose carried out 
of concealing goods that belong to the trustée in bankruptcy or to the 
creditors under the bankrupt law." We see no error in this ruling 
and think it is sustained by the following authorities ; Moore v. United 
States, 150 U. S. 57, 60, 14 Sup. Ct. 26, 37 L. Ed. 996; Alexander v. 
United States, 138 U. S. 353, 11 Sup. Ct. 350, 34 L,. Ed. 954. 

The judgment is affirmed. 



THE JAMES MeWILLIAMS. 

(Circuit Court of Appeals, Second Circuit, February 6, 1917.) 

No. It57. 

Collision ®=>130, 154 — Suit foe Damages — Lâches. 

Where a suit for collision was not brought until four years after tlie 
collision, and was not brought on for trial untll two years later, libelant, 
on recovery, held not entitled to interest nor costs. 

[Ed. Note. — For otlier cases, see Collision, Cent. Dig. §§ 284, 308.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for colhsion by William G. Beach against the steam 
tug James McWilliams; the James McWilliams Towing Line, claim- 
ant. Decree for libelant, and claimant appeals. Modified and affirmed. 

(gsaFor other cases see aame topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for appellant. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This appeal raises two questions: (1) Whether 
the court below was justified in finding that a fair prépondérance of 
évidence proved the collision complained of as occurring by fault of 
the tug; and (2) whether, in view of the procrastination characterizing 
the bringing and progress of the action, libelant was in any event enti- 
tled to any or a full recovery. 

As to the first point we confirm the findings of the court below, upon 
the familiar ground that there was clearly évidence for libelant justify- 
ing some recovery, and that the court, which heard and savv the witness- 
es, is better able to weigh and measure ail the évidence than is an ap- 
pellate tribunal reading f rom the printed page. 

The second point requires considération of some incontrovertible 
facts derived from the court dockets. The collision in question oc- 
curred May 6, 1909, libel was filed April 29, 1913, and the cause was 
not brought on for trial until May 13, 1915. In so simple a litigation as 
tliis, difficulties productive of expense are almost always the natural 
resuit of delay (McWilliams v. Philadelphia, etc., Co., 203 Fed. at 861, 
122 C. C. A. 84), and a libelant so delaying cannot justly complain if, 
even when he proves his légal damage, the discretionary allowances of 
interest and costs are withheld. We think such withholding should 
occur in this instance. 

The decree below is modified, by reducing libel ant's recovery to the 
damages stated in the decree, viz. $246, and, as so reduced, it is afhrm- 
ed, witliout costs of this court to either party. 



WOODBURN V. SUEEHY et al. 
(Circiilt Court of Appeals, Second Circuit. February 6, 1917.) 

No. 122. 

Wharves <g=520(6) — Action for Injurt to Vessel — Unsafe Bottom. 

Bespondent, as lessee of a portion of a pier on North River, held not 
liable for an injury to a scow by reason of the unsate condition of the 
bottom of the slip, on the ground that the master dld not place the scow 
where directed, and that the évidence was insuflicient to show that the 
shoal water which caused the damage was opposite respondeut's part of 
the pier. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. § 42.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in admiralty by Robert M, Woodbnrn against Michael J. Sheehy 
and Frank M. Bedell. Decree for respondents, and libelant appeals. 
Affirmed. 

®=»For other cases aee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Thls was a libel flled to recover damages caused to a coal scow by reasoii 
of the unsafe condition of the bottom of a slip adjacent to a pler oa the 
North River. The respondents leased 160 feet of the inner portion of the pier. 
There were beyond this about 50 feet of the pier under the control of the city 
of New York, and beyond that, and faither ont, 250 feet under the control 
of one Mulligan. The scow was so placed that the bow was brought agalnst 
the pier, pointing toward the northwest, while the stern was pointing toward 
the bulkhead, but lay out in the slip a few feet from the pler, because the 
scowman was unable to bring it up to the pier, owing to tÈe shoalness of the 
slip. The scowman took no soundings, but made fast the stern of his boat to 
the nlggerhead on the pier. When the tide ebbed, the Une parted, and the 
scow slid down on the uneven bottom, was strained, and fiUed. The respond- 
ent Sheehy testified that he had directed the scowman to make fast his boat 
to the barge Agnes Hickey, where the water was deep. 

The District Judge expressly held that he believed the testlmony of the 
respondent Sheehy. The respondents apparently did not know that the bottom 
was uneven, and the scow was almost entirely, if not whoUy, on property of 
the city and of Mulligan, who had leased the outward portion of the pier. 
The scow was lOô feet long, and apparently not more than 10 or 15 feet of it, 
at most, was opposite respondents' portion of the pier, and it was not satls- 
factorily shown that any part of the shoal on which the scow was grounded 
was opposite respondents' leasehold. The District Judge dismissed the libel 
aecordingly. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellees. 

Before COXE and WARD, Circuit Judges, and HAND, District 
Judge. 

AUGUSTUS H. HAND, District Judge (after stating the facts as 
above). We think the Hbelant has not proved that the shoal, which 
caused the damage, was opposite respondents' portion of the pier, and 
consequently no cause of action has been established, and the libel was 
properly dismissed. Moreover, the f act that the scowman did not place 
his scow along the Agnes Hickey, as directed by the respondent Sheehy, 
where she would hâve been safe, and that he took no pains to get hér 
to a place where there was plenty of water when he found she was 
bearing against an uneven bottom, shows that the fault of the owner 
caused the in jury. 

The decree must be affirmed. 



E. N. ROWELL CO. v. WILLIAM KOEHL CO. 

(Circuit Court of Appeals, Second Circuit. February 2, 1917.) 

No. 8. 

Patents <&=328 — Vaudity and Infeingement — Machine for Making Pili. 
Boxes. 

The Eowell and Llttle patent, No. 844,190, for a machine for making 
paper boxes, was not anticipated, but is valld and a pioneer patent, the 
machine described being the flrst to successfuily make automatically 

<S=>For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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what are known commerelally as French edge piU boxes, and as such' 
Is entltled to a broad construction and a broad range of équivalents. 
Clalms 1, 3, and 5 also hetd infrlnged. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the E. N. Rowell Company against the William 
Koehl Company. Decree for défendant, and complainant appeals. 
Reversed. 

For opinion below, see 216 Fed. 780. 

The E. N. Rowell Company Is a corporation organlzed and exlstlng under 
the laws of the state of New York and wlll be referred to as complainant. It 
is engagea In the manufacture of paper pUl boxes at Batavia, in the county 
of Genesee, in the state of New York. The William Koehl Company Is a cor- 
poration organlzed and exlsting under the laws of the state of New York and 
will be referred to as défendant, It is engaged in the manufacture of paper 
box machines at Jamestown, in the county of Chautauqua, and state of 
New York. 

The suit is brought for an alleged infrlngement of patent No. 844,190, îssued 
by the United States Patent Office to Edward N. Rowell and James Little as 
Inventors, and to complainant as assignée, on February 12, 1907. The défend- 
ant maintalns that the patent is invalld, and. If valld, that It does not in- 
frlnge. The défendant avers that the material and essentlal features of com- 
plalnant's machine were fully deseribed and set forth In patents of the prior 
art. The défendant bas cited 161 patents ; and it is also averred that the al- 
leged improvements of the patent In suit were, long before the alleged In- 
vention, known to and used by certain persons, whose names and places of 
résidence are set forth, to the number of over 100. The defendant's alleged 
infringing machine Is covered by patent No. 1,008,314. 

The District Judge bas held the patent valld, but not infringed. In his 
opinion he states: "My conclusion Is that clalms 1, 3, and 5 of the patent In 
suit are valld, but were not for a ploneer Invention, and that they are In 
fçct of narrow scope, and must be Umlted to the construction shown In the 
spécification. Defendant's machine, as hereinbefore stated, Is materially 
différent from complainant's, and is not an Infrlngement thereof. A decree 
dlsmisslng the blU, wlth costs, may be entered." 

Hans V. Briesen, of New York City, for appellant. 
Frank Keiper, of Washington, D. C. (Melville Church, of Wash- 
ington, D. C, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The pat- 
ent in suit is for a machine the particular object of which is to manu- 
facture automatically the top and bottom halves of the ordinary small 
pill boxes which are used in the drug stores. The patent does not use 
the expression "pill boxes," yet it is understood that it is intended for 
the manufacture of that type of boxes. The spécification of the patent 
covers 12 printed pages, and attached to thèse are 11 pages of drawings, 
and the number of the claims is 62. 

The Clark & Illy patent, being patent No. 1,098,314, is the patent 
of the défendant, and was issued May 26, 1914. The spécification of 
that patent covers 19 printed pages, and attached to thèse are 1 1 pages 
of drawings, and the claims number 92. The spécification states that 
the object of the invention is to produce a machine for making round 
pill boxes. 
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The machinery of the patents is not simple, and the language of the 
patents makes difficult reading. The boxes which are made by the ma- 
<;hine of the patent in suit are known to the trade as French edge pill 
boxes. They are made up by joining together three essential parts. 
The body of the box is composed of a ring or cyhnder, against'one 
edge of which a dise is placed, and the dise and the ring are then united 
by a strip of pasted paper, which overlaps the projecting edge of the 
dise ail around the box, being also pasted up against the sides of the 
ring. As the ring is of smaller diameter than the dise, the gummed 
paper uniting the strip has to be distorted to a considérable extent in 
order to be bent around the flange formed by the dise. We are told 
that in dealing with thèse small boxes and the délicate paper uniting 
strip it was found to be comparatively easy to handle them with the 
fingers of the human hand, but that it was for many years considered 
quite impossible to substitute any machinery which would bring about 
a union of ring, dise, and paper by any automatic machine with the 
perfection and rapidity that was essential to convert the box from a 
handmade to a machine-made product. 

It appears that the top and bottom of the pill box are exactly alike, 
with the exception that the cap which is used to form the bottom of the 
box is provided with an additional internai pasteboard ring ; and it is 
pointed out that, if the supplemental ring is driven into the cap, the cap 
becomes a bottom. If the supplemental ring is omitted, the cap re- 
mains a top. The tops and bottoms are identical in size, shape, and 
construction, and they do not become pill boxes until placed in proper 
juxtaposition. The parts are so small and délicate that they cannot be 
readily handled by ordinary machinery. 

While the patents of both complainant and défendant are lengthy, 
and the machines of both are complicated, the real question at issue 
has to do with a small, though important, part of the two machines. 
The subject of this controversy relates to the act, which thèse machines 
perform, of fastening together by means of gummed paper a cylindri- 
cal ring of pasteboard or other material and a cylindrical dise, likewise 
of pasteboard, of a diameter somewhat greater than that of the ring. 
The resuit is the pill box which thèse machines are intended to pro- 
duce. We thus hâve three essential things — the ring, the dise, and the 
paper — to be brought together and united. 

The machine of the patent in suit brings thèse three things together 
by means of manually affixing the cylindrical pasteboard ring to a man- 
drel, letting the mandrel, in pursuance of the preordained functioning 
of the machine, assume a position in front of a dise holder, thereby 
bringing the dise and the ring in proper juxtaposition. While the 
mandrel has been assuming, by révolution of the wheel to which it is 
affixed, the position aforesaid, a flat pièce of métal, called a table, has 
moved to one side of its appointed path and picked up or picked ofï a 
pièce of gummed paper of a length sufficient to surround the circum- 
ference of dise and ring or either. The mandrel, with the ring upon it 
and in juxtaposition to the dise, being in position, the pièce of métal 
called the table travels underneath thèse two pièces of pasteboard and 
in frictional contact therewith. There is a groove which. fits the pro- 
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jecting dise, and as dise and ring revolve under the aetion of the mov- 
ing table the gummed paper is vi^ound upon the same, pressed against 
it, and ironed. The table having thus moved across and under the 
position of the mandrel and ring and dise, the machine moves again 
and by révolution of the wheel on which the mandrel is mounted re- 
moves mandrel and ail from its position over the table path, and (in 
the absence of any mandrel) the table moves back and picks up or 
cuts off another pièce of gummed paper. By the time it has done that 
another mandrel has gotten into position by the révolution of the wheel 
on which the two mandrels (180 degrees apart) are mounted, i. e., one- 
half a révolution; and so the opération goes on as long as there is an 
operator to feed the uppermost mandrel head, and there are any dises 
in the dise réservoir, and power is applied to the machine. 
The spécification of the patent in suit states that: 

"Ttiis Invention relates to a niacttlne for maklnff paper boxes, composed of 
a eyllndrical body and a circmlar head, which are united by a band of snnimed 
paper wound around the body and the head. One objeet of our invention is 
to produce a machine in which the feeding of the heads and the winding of 
the bands are eftected automaticaliy." 

The claims involved are claims 1, 3, and 5. Claim 1 reads as follows : 

"The combinatlon, with the movaWe table or support, of a mandrel mov- 
able toward and from said table or support, substaiitially as set forth." 

Claim 3 reads as follows : 

"The combination, with the reeiprocatlng table, of mandrels adapted t» 
bear suceessively against said table, and a rotary frame provided with bear- 
ings supporting said mandrel, substantially as set forth." 

Claim 5 reads as follows: 

"The combination, with the movable table, of a rotary frame, shafts .lournal- 
ed in said frame and provided with mandrels adapted to bear against said 
table, substantially as set forth." 

Claim 1 is gênerai in its nature, and lays stress upon the use of a 
mandrel in combination with a movable table or support. Claim 3 em- 
phasizes the use of a reciprocal table in combination with the man- 
drels, which are to bear suceessively against the table. Claim 5 differs 
from claim 3 in that it describes more specifically the method in or by 
which the mandrels are adapted to bear suceessively against the table. 
That is aecomplished by means of shafts journaled in the rotary frame. 

The eomplainant claims that the patent in suit is a pioneer patent, and 
represents the first known practieal machine capable of turning out, as 
a regular machine produet, with the regularity and speed essential to 
a machine produet, of the paper caps from which pill boxes are made. 
It asserts that, prior to the advent of the machine shown in its patent, 
the art had been striving for 30 years at least, and with great industry 
and assiduity, to devise a machine for converting the hand-made pill 
boxes into a machine produet. It insists that ail prior machines dis- 
closed in the record were merely mechanieal aids to hand work, and 
that not one of them reached that phase which contemplated supersed- 
îng the work of human hands by a machine produet ; and the claim is 
that, when çomplainant's machine was first made, no pill boxes in the 
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United States were being made by any known machinery, but that ail 
were being made by hançl labor in factories and by women and children 
at home. 

The défenses are anticipation, limitation of the daims, and non- 
infringement. In addition, the attention of the court is called to 
the delay in putting the patent through the Patent Office, and we are 
asked to hold that this long delay is such unequitable conduct as to de- 
prive the complainant of any right to équitable relief. 

We corne now to inquire as to the prior art. The complainant's ex- 
pert testifies that prior to the application for the patent in suit such 
pill boxes as are made under the machine of the patent were produced 
î)y hand labor, a slow and relatively expensive process. He déclares 
that the patent in suit discloses the first practical device by which such 
pill boxes were ever produced by machinery. His testimony is that : 

"On the foregolng it is clear that an inventer in the art of maklng pill boxes 
by automatic machinery, devotUig himself to that problem at a time when 
such pill boxes were made by hand only, confronted an extremely dlfficulf 
and complicated problem, whleh, so far as I am avvare, was not solved untll 
the time the machine of the patent in suit was devised. The machine describ- 
ed in that patent was the flrst of its lîind. No machine in the prior art, of 
which I hâve any knowledge or information, was capable of maklng or pro- 
duclng boxes like those in évidence in thls suit as either complainant's boxes 
or defendant's boxes. After the invention of the Rowell & Little patent, in 
suit, the world had for the first time received information which enabled it 
to produce thereafter machine-made plU boxes like complainant's and defend- 
ant's boxes." 

Again he testifies that the patent in suit is — 

"the first machine of its kind so far as is known to me, which Involved the 
use for the purpose of maklng paper boxes of the intermlttently rotatlng 
mandrel frame carrj'ing two or more intermlttently and Independently rotating 
mandrels thereon for the purpose of completing a box. This opinion is found- 
ed upon a study of a large number of patents, which hâve been referred to 
by the défendant in its answer, in none of which is there described or referred 
to a complète operative machine capable of producing round French edge pill 
boxes by automatieally bringing the box ring toward the fixed wrapping posi- 
tion in which the disk head is automatieally brought into proper relation 
thereto and thèse two éléments then automatieally wrapped with a strip of 
gummed paper, producing a cohérent plU box of the character described. The 
best that ean be said for thèse prior patents is that they show extremely 
cnide machines generally adapted for other purposes than for making pill 
boxes. Such so-called machines — I shonld prêter to call them tools or Im- 
plements, because they are not really machines, but only aids to manual labor 
— were mostly operated by treadles or manually operated levers, and were 
merely adapted to assist the operator in the manufacture of large boxes of the 
kind already referred to, when I spoke of hat boxes, shoe boxes, collar boxes, 
etc. In none of those patents are the thrce essential parts of the finished box 
brought together automatieally, but in every instance thèse prior mchanical 
devices required the constant attention and assistance 6f one or more opera- 
tors, the operators doing a large part of the work, and the machine in each 
case was incapable of producing a box wlthout such assistance on the part 
of the operator. Certainly none of thèse machines was capable of automatieal- 
ly turning out a completed pill box. It was not untll the machine of the 
Rowell patent came into the field that round pill boxes were entirely made by 
automatic machinery, capable of operating at a high rate of speed and of 
turning out completed pill boxes in enormous quantifies. Such a patent, in 
my opinion, fulfiUs ail the requlrements of a pioneer patent. It was'the first 
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machine actually to do a certain thing and to brlng about a certain desired 
resuit." 

We hâve examined the more important of the patents upon which 
the défendant relies, and particularly the machines of tlie Terry, Max- 
field, Hatfield, and Johnston patents. This examination has led us to 
the conclusion that the complainant's expert is correct in the conclu- 
sions which he expressed. 

A patent, No. 25,373, was issued on September 6, 1859, to Silas B. 
Terry, of Connecticut, as assignor of Silas B. Terry, Jr. He claimed 
to hâve invented a new and useful machine for nianufacturing paper 
boxes. In his spécification he says: 

"Thls invention relates to a machine that is designed to facilitate the 
manufacture of circular paper boxes, and It consists in the employaient or use 
of a rotating clamp, gage or socket, discharging ring, pressure roUer, and 
guide ; the above parts being arranged substantially as hereinafter descrlbed 
and used in connection with a folding device, whereby the manufacture of the 
above-named boxes is greatly expedited and the work done in a perfect man- 
aer." 

The opération of the Terry patent involved considérable manual 
labor, the operator being required, among other things, to tum the man- 
drel by hand; and the roller, while performing its work, had to be 
pressed down by hand. The patentée, after describing the invention, 

States : 

"It will be seen that the Invention conneets the drcular parts di wIth the 
strips 61, sald parts formlng the tops and bottoms and sides of the boxes, the 
remalnlng work — such as the pastlng of the strlp a* in one part — being done 
by hand, as also the covering of the boxes, if desired, with colored paper. 
When the parts «i are connected with the parts fii of the box, the lever H 
and mandrel are forced back by hand, the head D passing wlthln the 
socket F, and the band E, being arrested by the serews or stop J, serves to 
force the part of the box just formed ofE from the head D." 

The Terry patent is not seriously relied on, and fails to disclose the 
mechanism of the patent in suit. 

The Maxfield patent. No. 52,432, was issued February 6, 1866, for 
an improvement in machinery for making boxes. His spécification de- 
scribes his invention as follows: 

"My invention relates to a mechanism for pressing a strlp of glued paper 
upon the edge of the box at the junetion of the bottom and sides or rim and 
lld, so as to form a union of the circular end with the cylindi'ical sides of the 
box ; also in a means for pressing upon the cylindrical sides of the box a 
strip of glued or pasted paper to form a covering for the same, and tumlng 
the edges of sald paper over, the one edge upon the circular end pièce, and 
the other edge over and wlthin the circular rim of the box or lld, thereby a 
strong box, smoothly covered, can be made with great rapldity." 

This machine is manually operated throughout, even the rotation of 
the parts being controlled by a hand-operated crank shaft. It is in- 
capable of continuous or automatic opération. The testimony shows 
that it was intended as an aid to enable an operator to make collar 
boxes or the like, and that it is not adapted to make French edge pill 
boxes. The testimony indicates that pill boxes can be made by hand 
more speedily than by the Maxfield device. We can quite believe the 
witness who testified that he had seen girls make pill boxes by hand, 
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and that from his observation he could say that they would finish a 
number of boxes long before the unfortunate operator of the Maxfield 
patent had gone through the numerous muscular exercises required 
of him. 

The spécification of the Maxfield patent describes a mechanism for 
securing a cylindrical body to a circular head by means of a strip of 
paper wound around the box body. The instrumentalities by which this 
was accomplished consisted of a rotary mandrel co-operating in its 
forward and backward movements with a rotary pressing wheel. It 
does not disclose the complainant's combination. It cannot be said 
that the mandrel of that patent rotated intermittently. A wheel which 
is rotated by hand until the hand stops rotating it certainly does not 
rotate intermittently. 

Hatfield had two patents. Patent No. 67,050 was issued Jiily 23, 
1867. Patent No. 100,621 was issued March 8, 1870. Both patents 
were for improvements in paper box machines. In the spécification of 
the first patent he states: 

"It is well known to paper box manufacturers that boxes, tlie tops and 
bottoms of which project beyond the cylindrical body, hâve hitherto been so 
expensive and dlfficult to flnish neatly that they hâve been imported from 
France, and hâve thus corne to be deslgnated as 'French edge boxes.' " 

He goes on, then, to say that it is the object of his invention — 

"to finish by machiuery paper boxes called technlcally 'French edge boxes,' 
and therefore calls the machine of the patent the 'French edge machine.' " 

In the spécification of the second patent he says that his — 

"invention consists in certain mechanism, fuUy described hereafter, for form- 
ing paper boxes and llds for the same, elther with or wlthout flanged ends." 

The Hatfield patent was intended to manufacture, and was used to 
manufacture, large boxes, like collar boxes. The opération of the Hat- 
field mechanissi, as described in the spécification of patent No. 100,621, 
shows that two operators were needed to work the machine, and that 
they were also required to do a material part of the work by hand. In 
our opinion the Hatfield patent is not capable of use for successfully 
making pill boxes. We agrée with the complainant's expert that, if 
the présent day art had not been advanced beyond the Hatfield patent, 
it is certain that we should not to-day hâve the advantage of machine- 
made pill boxes. In our opinion, the Hatfield construction does not 
describe the mechanism of the patent in suit, and it should not be re- 
garded as in any way anticipatory of the accomplishment of the invent- 
ors of this patent. 

The Johnston patent, in the opinion of defendant's expert, is the 
closest référence to the patent in suit. In his opinion that patent dis- 
closes the entire subject-matter of each of the claims, 1, 3, and 5, of 
the patent in suit. The Johnston patent, No. 514,149, was issued Feb- 
ruary 6, 1894, to Edward A. Johnston and Arthur H. Marshall ; the 
former having assigned one-half of his right in the invention to the Jat- 
ter. When the application for the patent in suit was before the Patent 
Office, the examiner five separate times in the course of three years re- 
jected 20 claims on the ground that they were anticipated by the John- 
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ston patent, and each of thèse five constructions included claims 1, 3, 
and 5 of the patent, which are the claims hère in suit. The attorneys 
for the complainant, we are told, "acquiesced" in the rejection of the 
claims on the Johnston patent and resorted to an interférence proceed- 
ing to overcome the rejection; and it is urged upon us in argument 
that, in view of this "acquiescence" of complainant's attorneys, the 
complainant cannot now be heard to say that the Johnston patent does 
not anticipate thèse claims. The complainant, hoAvever, never amended 
its claims, but overcame the rejection by an interférence. It is not es- 
topped, therefore, by what occurred in the Patent Office, and is at lib- 
erty to prevail in this suit as against the Johnston patent, if upon the 
merits it is so entitled. 

The défendant insists that claims 1, 3, and 5 of the patent in suit de- 
scribe simply what is shown in the Johnston patent. The defendant's 
expert, however, was asked and answered as follows: 

"Q. Do you find anywhere In the prior art, or in any patent that you hâve 
seen or dlseussed, and relatlng to paper boxes In any way, mechanism llke that 
employed both in plaintiff's and defendant's machine, and which is embodied 
In the rotating frame that carries two rotatlng mandrelsV I am referring to 
the parts which inake up O-H m, this whole structure that is colored green 
hère, /i-6? A. Yes ; such a structure Is In the Johnston patent, unless you 
wish to restrict your question to the autoniatic machines for rotatlng the 
mandrel frame. Q. But It Is not in any other patent, except the Johnston 
patent? A. No." 

The defendant's expert, after discussing the Johnston patent and 
showing that a certain part was operated by hand, was asked by the 
court : 

"Q. Why does he do that by hand, do you know? A. I présume because he 
hadn't invented a way of doing it automatically." 

The machine of the Johnston patent is not an autoniatic machine. 
The machine of the complainant's patent is an automatic machine. The 
Johnston machine is incapable of perf orming the functions of complain- 
ant's machine; Johnston never having been able to adapt his patent 
to automatic machinery. 

It is not important to détermine whether Johnston was the real in- 
ventor of the machine of his patent, or whether the crédit of the gen- 
eric features of the invention belongs to Rowell and Little. Johnston 
worked at the complainant's factory in 1892, and while working there 
gained his knowledge from complainant's machine, and embodied it in 
his application for his patent, which was first filed in the Patent Office. 

One of the patentées of the patent in suit, Mr. Rowell, testifies posi- 
tively that, when Mr. Johnston began to work in his factory for him in 
1892, they then had in the shop a machine which was like the one in the 
patent. His testimony was as follows : 

"Q. Do you remember what type of machines for maJklng thèse French edge 
plll boxes you had in your factory at that tlmeï A. In the side room we had 
the machine with the round circular table for holding the papers. In the 
machine shop itself we had under construction the flat^tabled machine wlth 
inovable mandrels. Q. What was the shape of that table, in comparison with 
the table shown In your patent In suit? A. The one in my slde room? Q. 
No; the one in the shop. A. One In the shop is like the one that is in the 
patent. Q. How about the mandrel frame, iH its construction and connections? 
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A. It Is the same as In the patent. Q. And those features were in thls ma- 
chine that was in your shop before Johnston ever came to youï A. They 
were." 

The fact is that Johnston, after taking out his patent and within a 
very short time thereafter, signed a written disclaiiher, as vvell as a 
concession of priority, to the patentées of the patent in suit, and that 
subsequently, an interférence having been declared in the Patent Office 
between him and thèse patentées, priority was awarded to the latter. 
The "Johnston's Disclaimer" is signed by both Johnston and Marshall. 
They disclaimed 28 of the claims made in their patent, stating that : 

"They hâve reason to believe that through inadvertence, accident, or mls- 
take the spécification and claims of said letters patent are too broad, In- 
cluding that of whieh the said Edward A. Johnston was not the first inventor." 

"Johnston's Concession of Priority" is also signed by both Johnston 
and Marshall. It "hereby concèdes," to use its language — 

"priority of invention to Edward N. Rowell and James Little, both of Batavia, 
in the state of New York of the subject-matter claimed in his said letters 
patent in the following claims, to wit." 

Then follows an enumeration of 28 claims as to which they concède 
to the complainant priority of invention. Johnston was very young 
when he signed this disclaimer, and the défendants would hâve us be- 
lieve that he was in some way coerced or deceived or fooled into sign- 
ing it. We hâve not been able to take any such view of it. Johnston 
possessed unusual ability as a mechanician, and became a successful 
and fréquent inventor. Although he was young when he signed the dis- 
claimer he was not stupid; neither was he so young that he did not 
f ully understand what he did when he put his signature to the paper. 
His conduct deprives his testiîmony of ail probative efïect. This court 
cannot attach importance to his statement of invention after his ac- 
knowledgment that priority is in the complainant. 

In our view of this case, the Johnston patent being excluded, the 
prior art consists of nothing but the Hatfield and Maxfield "machines." 
In neither of thèse "machines" are the three essential parts of the fînish- 
ed box brought together automatically, but it is necessary to hâve the 
constant attention and assistance of one or more operators doing a 
large part of the work, and neither device is capable of producing a 
completed pill box without assistance on the part of the operator. They 
were properly designated by one of the witnesses, who referred to them 
as "so-called machines." He said he preferred "to call them tools or 
implements, because they are not really machines, but only aids to man- 
ual labor," being merely adapted to assist the operator in the manufac- 
ture of large boxes, like collar boxes, rather than small pill boxes. 

It is the opinion of this court that the device of the patent in suit is 
the first really successful machine for the manufacture of small pill 
boxes, and we therefore hold that the patent in suit is a pioneer patent, 
and as such is entitled to the broad construction, and to the broad range 
of équivalents, which the law accords to such patents. 

The patent in suit being valid, we corne to the considération of the 
stion of infringement. That the machine of défendant may be 
240 F.— 61 
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superior to that of the complainant may be true. The question, how- 
ever, is whether the machine infringes the patent in suit. We hâve said 
in an earlier part of this opinion that the spécification of defendant's 
patent states that the object of the invention is to produce a machine 
for making round pill boxes. But the spécification goes on to specify 
other objects of the invention. It says : 

"Another object of this Invention Is to form a round pIU box of a separate 
ring and a head, made preferably of cardboard. 

"Another object of this invention is to construct a machine so as to auto- 
matically assemble the ring and head in proper position with relation to 
each other, and to fasten them together by wrapplng around them one or 
more strips of paper whlch hâve been covered with paste, thus joinlng the 
two parts together. 

"Another object of this invention is to provide a divided box form, on which 
the box is assembled, and which box form is capable of a varlety of opérations 
on said box form. 

"Another object of this invention Is to provide a formlng wheel in the ma- 
chine that will co-operate with the box forms to wrap the box and finish it. 

"Another object of this invention Is to provide an improved meehanism for 
pastlng and feeding the wrapplng paper for the box. 

"Another object of this invention is to provide improved feeding meehanism 
for the box rings and head. 

•* Another object of this invention is to provide an Improved ejector for 
casting the finished boxes from the machine. 

"Another object of this invention is to provide an automatic tension de- 
vice for taking up the slack In the wrapplng paper for the box and keeptng 
it under uniform tension." 

The defendant's machine has a rotating mandrel frame which corre- 
sponds exactly with the rotating mandrel frame of the patent in suit. 
The mandrel frame is fixed to a shaft which corresponds to the shaft 
of tlie complainant's patent. The shaft is arranged to rotate intermit- 
tently, so as to make a one-half révolution, and then to remain sta- 
tionary during the time that the main shaft complètes its révolution, 
which corresponds precisely in this respect with the opération of the 
patent in suit. The mandrel frame has shafts journaled therein; the 
shafts being provided with mandrels, which correspond to the man- 
drels of the patent. There are two rotating mandrels, as there are in 
the patent in suit. Each mandrel has a gear, which is adapted to mesh 
with a gear segment when one mandrel is in the lower position, and in 
this respect defendant's machine corresponds in opération with that of 
the gear and the rack of complainant's machine. As soon as one of 
the mandrels of défendants' machine is in the lower position its gear 
meshes with the segment, and as the main shaft rotâtes the lower man- 
drel revolves as in the machine of complainant's patent ; and as in that 
patent, so in defendant's, the main drive shaft is driven by a belt. The 
shaft carries a gear which meshes with a second gear and carries a 
pressure and ironing device. The arrangement is such that one gear 
remains idle one-half of the time, whereby during the time that the 
wrapping and ironing takes place on the revolving lower mandrel the 
mandrel frame will not revolve, but will remain stationary. When the 
wrapping and ironing is finished, and the work of the lower mandrel 
îs completed, the clutches are thrown in, and cause the mandrel frame 
to revolve, tliereby bringing the upper mandrel to the lower position. 
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In the mtantime the wrapping and ironing roll or cylinder complètes 
its movement, so that that part of it which first came into pressing 
contact with the box on the lower mandrel will again be in position to 
corne into contact with the box parts that hâve been carried into the 
box-making position when the upper mandrel has corne down to the 
position vacated by the lower mandrel. 

The defendant's machine has a "forming wheel" having a diameter 
of about 18 inches and a pair of box f orms that alternately co-operate 
with this forming wheel for the purpose of forming the boxes. The 
complainant's machine has no forming wheel, but has a reciprocating 
table. The table is flat, and has a reciprocating motion, and slides 
back and forth in guides that are provided in the support for it. 
Mounted above this table is a mandrel frame that carries two mandrels. 
This mandrel frame is rotated intermittently, so as to bring the man- 
drel alternately into engagement with the table when the table is mov- 
ing to the right. Mcmdrel No. 1 makes contact with the table when 
the table is making its odd movement to the right, and mandrel No. 2 
makes contact with the table when the table is making its even move- 
ment to the right. Neither mandrel makes contact with the table when 
the table is moving to the left. 

As claim 1 of the patent in suit calls for "the movable table," and 
claim 3 for "the reciprocating table," and claim 5 for "the movable 
table," and defendant's machine has no such table, it is alleged that 
there is no infringement. This court, however, holds that the defend- 
ant's machine in its essential parts is a reproduction of the machine o£ 
the patent in suit. The two machines embody the same gênerai me- 
chanical principles. It is clear that the defendant's machine has the 
intermittently movable mandrel frame, carrying a set of journaled man- 
drels adapted to be alternately and successively brought into a fixed 
box-making position. The rotation of the box frame on one of the 
journaled mandrels causes the paper strip to be wound around the 
boxes, and a pressure device is used to bear against tlie ungummed side 
of the paper band at the place where the band covers the outer edge of 
tlie dise. In the complainant's machine the pressure device is a movable 
table. In the defendant's device it is in the shape of a forming or press- 
ing wheel, which is merely a mechanical équivalent for the flat grooved 
table of the patent in suit. In function and mode of opération it is 
immaterial whether the pressure device is located on a horizontal plane 
or on a curved surface. The two devices perform practically the same 
opération, so far as concerns the application of direct pressure to the 
three box éléments at the time they are being united. 

The defendant's apparatus has the rotary wheel provided with two 
mandrels, 180 degrees apart, each mandrel being revolvable on its own 
shaft or journal, each one of defendant's mandrels being brought into 
operative position in exactly the same way as in the apparatus of the 
complainant. In the language of claim 3 of the patent, there are man- 
drels adapted to bear successively, and there is a rotary frame provided 
with bearings supporting said mandrels. 

But if the "table" of the claims is to be confined to a flat surface, and 
reciprocating table can hâve no équivalent except a flat surface that 
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moves to and fro, as does the piston of a steam engine, then the de- 
fendant has not (in the language of the third claim) any "reciprocating 
table" against which the mandrels "bear successively." What défend- 
ant does hâve is another wheel with a considérable segment of the cir- 
cumference shaved off, so that only a portion of the circumference 
touches the mandrel with the pasteboard ring upon it. When the cut- 
out segment of this so-called finishing wheel of defendant's is nearest 
the mandrel's working position, said cut-out portion does not touch ; 
but it is observable that so much of defendant's finishing wheel as ever 
touches the pasteboard ring on the mandrel always approaches f rom the 
same side and by révolution always assumes the same position before 
beginning work, as does the complainant's reciprocating table. In oth- 
er words, the defendant's circular motion produces "the same resuit for 
the same purpose as does complainant's reciprocating motion, and we 
think it is very old in patent law and in mechanics that a circular move- 
ment may be the équivalent of a reciprocating movement. 

But complainant's reciprocating table, owing to its flatness, does 
another thing — i. e., it carries the gummed paper, which is the forming 
agent of the box. The defendant's finishing wheel does not, and can- 
not, carry the paper. Defendant's machine feeds the paper to the 
pasteboard ring and dise at the point where the finishing wheel and the 
mandrel meet by means of a reciprocating feed directly actuated by a 
cam, and shown in détail in Figure 24 of defendant's patent. 

It is clear to us that the object, the mechanical and commercial aim, 
of both thèse parties is this: They must procure the application of 
gummed paper to the revolving and juxtapositioned dise and ring at 
the tangential point where the ironing and pressing surface is applied 
to the dise and ring. Now it makes no différence whether the tangential 
point of application is the tangent of a plane surface with a cylindrical 
one, or of another cylindrical surface with the first cylindrical one — i. 
e., the dise and ring. A tangent is always the same thing, and the point 
of contact is just one point (theoretically), no matter whether the tan- 
gency is that of a straight line or a circle. Then, too, the segmentary 
cut-away revolving finishing wheel of the defendant's machine is, we 
think, the exact équivalent of the reciprocating table of the com- 
plainant. 

An examination of the complainant's device and of defendant's de- 
vice makes it obvions that what each strives to accomplish, and what 
each does accomplish, is to get tangential pressure upon the revolving 
pill box form ; and tangential pressure can be gotten just as certainly 
with a wheel as with a table, with a curved line as with a straight line, 
because the essence of a tangent is that it shall touch the periphery of 
a circle at one point only. This is done in the patented device by slid- 
ing the table undemeath the pill box form and making it revolve by 
tangential pressure. In the interval of idleness the table retires or 
reciprocates, and so is able to give the same impulse in the same man- 
ner ad infinitum. In defendant's machine the tangential impulse is 
given to the same pill box form on the same rotating mandrel by the 
pressure of a wheel, only a portion of the periphery of which is use- 
ful — say one-half. The rest of the wheel is recessed or eut away, so 
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that, while that portion of the wheel is passing the tangential point, 
the mandrel is being reloaded with another pill box form. Motions 
which are circular and reciprocating may be, and usually are, équiva- 
lents when used for the same purpose, and they are équivalents in this 
case. What the défendant is really doing is using a circular table, in- 
stead of a flat one, and getting the efïect of reciprocation by revolving 
his wheel, instead of retracting his table. 

We corne, in conclusion, to the objection that, owing to the delay in 
putting the patent in suit through the Patent Office, the patentées hâve 
lost their right to équitable relief. The delay complained of was un- 
usual, but vk^e are not able to discover that the défendant has been 
prejudiced thereby, or that anything has been put into the patent that 
was not there from the beginning. 

Claims 1, 3, and 5 of the patent in suit are valid and infringed. The 
decree is reversed, with directions to enter a decree as prayed for in 
the bill. 



WEBER ELECTRIC CO. v. NATIONAL GAS & ELECTRIC FIXTURE CO. 

(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 86. 

Patknts <©=3328 — Validitt and Infbingement — Incandescent Lamp Socret. 

The Weber patent, No. 743,207, for aii Incandescent electric lamp socket, 

claim 3, is not for a useful or patentable combination while claim 6 is 

void as toc broad; claims 2, 7, and 9 heldi valid, but entitled only to a 

narrow construction, and, as so construed, not Infringed. 

Appeal from the District Court of the United States, for the South- 
ern District of New York. 

Suit in equity by the Weber Electric Company against the National 
Gas & Electric Fixture Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

The Weber Electric Company is a corporation organized under the 
laws of the state of New York. It has its principal place of business in 
the city of Schenectady, in the said state. The National Gas & Electric 
Fixture Company is a corporation organized under the laws of the state 
of New York, and is established in busifiess in the city of New York. 
The suit is brought for an infringement of patent No. 743,207, issued 
by the United States Patent OfSce on November 3, 1903, to August 
Weber, Sr. ; August Weber, Jr., and John Weber, assignors to said 
August Weber, Sr. 

Frank C. Curtis, of Troy, N. Y., for appellant. 
Francis C. Lowthorp, of Trenton, N. J., for appelles. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The patent in suit was issued for im- 
provements in incandescent electric lamp sockets. It relates more par- 

^=9For other cases see Bame topic & KSIT-NUMBER In ail K«7-Numberecl DIgeats ft Indexea 
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ticulady to such sockets as are provided with circuit controlling dé- 
viées. The patentées state: 

"Among the objecta of the Invention are to reduce the number of parts, to 
render the device more efficient in opération, and to facilitate and reduce tlie 
cost of manufacture, particularly wltli référence to constructing tlie base 
portion of the socket of plastic insulating material, such as porcelain, molded 
to the deslred form by means of dies." 

The particular mechanical détails of construction are the co-ordina- 
tion and arrangement thereof to effect the desired objects as pointed 
out in the detailed description of the invention. The alleged novelty 
of the invention of the patented construction résides in the particular 
construction "of the insulating base," and the manner in which the 
switch mechanism is mounted upon or combined with the base. The 
insulating base comprises two disk-Iike members, one of which is call- 
ed the inner base member and the other the outer base member. Thèse 
disk members are superposed one on the other, and are adapted to be 
locked or secured together by means of screws or bolts passing through 
registering openings in the respective members. One of the base mem- 
bers is formed with a T-shaped recess in the face adjacent the base 
member, in which recess is mounted a bearing frame provided on its 
outer end with a lug containing a bearing for the end of the switch 
shaft adjacent the thumb pièce of latter. Rigidly connected to the bear- 
ing frame by a rivet is a spring contact, generally T-shaped, and having 
a head lying in the head portion of the recess in one of the base mem- 
bers, which is eut away adjacent the lug to permit the hub of the finger 
pièce or handle to pass. The lamp socket is such as is attached to an 
electric light fixture or electrolier to support a screw-threaded sleeve 
into which the base of an ordinary incandescent lamp is screwed, which 
socket contains switch mechanism for turning the light on or off by 
raaking or breaking the electric circuit. Such a lamp socket is adapted 
to receive, interchangeably with the lamp, a plug on the end of a flexi- 
ble conductor connected with one of the numerous electrical household 
devices, such as an electric sad-iron, coffee percolator, toaster, and 
the like. 

In the modem lamp socket the switch mechanism is mounted in one 
way or another within and upon a supporting insulating base of porce- 
lain, to which is also fixed the screw-threaded brass sleeve to receive 
the lamp base ; and the porc^ain base, with said brass sleeve and the 
switch mechanism, are inclosed within a casing or shell which is usually 
made of brass. The invention of the patent in suit relates only to the 
inclosed parts of the socket, and not to the inclosing case. 

The plaintiff does not claim that the invention of the patent is revolu- 
tionary, but insists that it bas resulted in materially improving the 
socket. The défendant is charged with making, using, and selling in- 
candescent electric lamp sockets made in accordance with the invention 
described and claimed in the patent in suit. But the action is in fact 
based upon the sale by the nominal défendant of incandescent electric 
lamp sockets manufactured by the Union Electric Company of Tren- 
ton, N. J. The court below without an opinion bas dismissed the bill. 

The défendant denied in its answer that the patentées were the orig- 
inal inventors of the improvement purported to be covered by the pat- 
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ent, and averred that ail material or substantial parts of the patents 
had been described and illustrated in some 22 patents which it named. 
But upon the argument in this court the validity of the patent was not 
challenged. Counsel for défendant conceded in his brief that patentable 
invention is disclosed. The defendant's expert and the plaintiff's ex- 
pert were not far apart in their views of the prior art. It is not neces- 
sary, therefore, to review the various patents of the prior art. It is 
clear that no prior patent appears in the record which discloses a 
switch mechanism comprising in part a contact spring adapted to be 
confined under compression between the base members and thereby to 
retain the switch mechanism in place by simple engagement therewith 
of the chamber walls of the base ; and, as that is the invention of the 
patent in suit, the patent is valid. 

The record contains a stipulation that the défendant, before the com- 
mencement of the suit and since the date of the patent in suit, sold in- 
candescent electric lamp sockets, within the city of New York and in 
the Southern district of New York, substantially the same in ail re- 
spects as defendant's socket No. 1, and that after the receipt from com- 
plainant of notice of infringement it continued to sell that socket, as 
well as socket No. 2, which are exhibits in the case. The two sockets 
embody a switch mechanism controlled by a switch handle. Socket 
No. 1 bas binding screws on top of the socket, and socket No. 2 has 
binding screws on the sides of the socket. The inclosing case and the 
screw shell are identical in the two sockets, but the f orm of the insulat- 
ing base and certain parts of the switch mechanism dififer in some 
particulars in the two sockets. The complainant's expert thouglit that 
socket No. 1 embodies ail of the éléments of the claims now in suit, and 
that socket No. 2 embodies ail of the éléments of claims 2, 3, 6, and 
10. In his opinion thèse éléments hâve the characteristics and co-oper- 
ate in the manner and produce the resuit of the patent in suit. The ex- 
pert of the défendant, on the contrary, testified that neither of thèse 
sockets embodies the subject-matter in the relation expressed and for 
the spécifie objects set forth of any of the claims of the patent. As is 
usual in such cases as this, the court must, having found the patent val- 
id, détermine which of thèse experts is right in its opinion on the ques- 
tion of infringement. In deciding this question it is necessary to décide 
whether the patent is entitled to a broad or a narrow construction. 

The patentée invented just one thing, namely, an arrangement of an 
old and entirely familiar part of an electric lamp socket by which the 
switch mechanism for Connecting the incandescent electric lamp into 
or out of circuit was placed in the cavity of a properly made porcelain 
holder and then clamped down by a porcelain cover, so that there was 
nothing holding the operative parts in place but the tightness with which 
they were packed. The lamp socket of the patent, when gotten togeth- 
er, is like any other lamp socket, and fonctions in exactly the same way. 

In construing the patent it is necessary to remember that we are 
dealing with an exceedingly crowded art and with minute détails. If 
the device in question were one for tuming on or ofï a supply of gas, 
water, or beat, it is hardly probable that a patent for such a device 
would be very seriously considered in a court of equity or by the Com- 
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inissioners of Patents. The most libéral Commissioner would hardly 
think of issuing a patent therefor, unless convinced that a distinctly 
forward step had been taken. With the art progressed as far as this 
art was in 1903, when this patent was taken eut, small improvements 
might be made in the apparatus used ; but this could never be the sub- 
ject of a patent, unless some resuit was accomplished which required 
the exercise of the inventive faculties, and not merely the work of a 
skilled electric worker. The patentée says : 

"The Important features of the présent Invention relate to the construction 
of the insulatlng base and the manner in which the switch mechanism is 
mounted upon or comblned with the base." 

Again he says that : 

"The object of the Invention Is to reduce the number of parts, to render the 
device more simple in opération, and to reduce the cost of manufacture, par- 
ticularly in the construction of the base or plastic Insulatlng material, such as 
porcelain." 

In other words the description and the claims are confined to détails 
in construction which produce no new resuit. The claims, therefore, 
must be strictly confined to the improvements shown. 

The claims in suit are claims 2, 3, 6, 7, and 9. Claim 2 reads as 
follows: 

"In an Incandescent electric lamp socket and In combinatlon, a two-part 
insulatlng base chambered to receive switch mechanism, and switch mechanism 
mounted therein comprising in part a contact sprlng adapted to be confined 
under compression between the base members and thereby to retain sald 
switch mechanism in place by simple engagement therewith of the chamber 
walls of the base, substantially as described." 

Claim 3 reads as follows: 

"In an Incandescent electric lamp socket and In combinatlon, a two-part 
insulatlng base, one part provlded with an inwardly open shaft bearing and 
the other with a recess dlsposed opposite said bearing; switch mechanism 
comprising In part a switch shaft adapted to rotate in said bearing ; a switch 
block, mounted upon said shaft to be rotated thereby, a spring contact mounted 
In said recess In the one base member and engageable under compression with 
said switch block and adapted to act there through to hold said shaft to its 
bearing in the other base member; and a contact dlsposed in opposition to 
said sprlng contact and adapted to be connected therewith by said block at 
certain times, substantially as described." 

Claim 6 reads as follows: 

"In an Incandescent electric lamp socket and In combinatlon, a switch shaft, 
a switch block loosely mounted upon sald shaft to be rotated thereby and 
capable of self-adjustment thereupon, an Insulatlng base provided with 
bearings for said shaft and with a chamber adapted to closely confine said 
switch block, having opposltely dlsposed walls adapted to engage and guide 
the self-adjustable block In Its rotary movements, and opposltely-dlsposed 
contacts adapted to be connected at certain tlmes by said switch block, sub- 
stantially as described." 

Claim 7 reads as follows : 

"In an Incandescent electric lamp socket and In combinatlon a pair of dle- 
formed Insulatlng blocks, a pair of contact sprlngs separately mounted upon 
the same die-formed face of one of said blocks whereby they are definitely 
spaced apart, one of sald sprlngs beUig extended outwardly from between 
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sald blocks and offset around and overhanglng a portion of the otlier of sald 
blocks, contacts respectively in circuit with said sprlngs and adapted to 
connect with tlie terminais of an incandescent electric lamp, an oblong switch 
block adapted to be operated between said springs to make and break said 
circuit, and means for operating the switch block, substantially as described." 

Claim 9 reads as follows: 

"In an incandescent electric lamp socket and In comblnation, a two-part 
Insulating base, and a spring contact plate having at one end an offset shank 
clamped between the base members, and having its other end bifurcated and 
the members thereof projected one into the path of one of the terminais of an 
incandescent electric lamp mounted in the socket and the other into the path 
of a switch block mounted on said base, substantially as described." 

Claim 12 was originally put in suit, but was abandoned on the argu- 
ment in this court. Claim 2 well describes the real invention. It con- 
sista, as there described, in holding a contact spring under compression 
between the two insulating blocks of porcelain and utilizing the force 
so developed in said contact spring to hold essential parts of the switch 
mechanism in position by simple engagement with the chamber walls 
of the porcelain blocks. Neither of defendant's sockets, No. 1 nor No. 
2, contains the sole novel élément of this claim. In each of defendant's 
sockets the contact spring confined under compression between the 
base members is the spring which is permanently attached to the base 
member, in which it is mounted by the screw 7, and which, therefore, 
neither maintains itself nor any part of the switch mechanism in place 
by simple engagement therewith of the chamber walls oi the base. 

In the course of the argument in this court defendant's counsel ad- 
mitted that its socket No. 1 came nearer inf ringing claim 7 than it did 
any of the other claims. If claim 7 is not infringed by that socket, it 
is our opinion that it does not infringe any of the claims. Claim 7 is. 
analyzed in the following form: 

Eléments. Description. 

1. A pair of die-formed insulating base 

members secured together. 

2. A lamp receiving socket sleeve mounted upon the outer end of the 

outer base member and having adja- 
cent thereto a cut-away portion. 

3. A switch block 

4. Means for operating said block. 

5. A spring contact mounted upon the end of the Inner 

base member adjacent to the outer 
base member and engageable with said 
block on one side thereof. 

6. A spring plate mounted upon said inner end of the 

inner base member offset from between 
the base members around and over- 
hanglng the outer base member and 
having its outer end bifurcated, one 
arra thereof projecting through tho 
cut-away portion of the .socket sleeve 
Into the path of one of the terminais 
of an inserted lamp, and the other arm 
into the path of said switch block on. 
the other side thereof. 
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The plaintiff's expert found that defendant's socket No. 1 comprised 
in combination — 

1. A pair of die-formed Insulating blocks. 

2. A pair of contact sprlngs. 

3^ Contacts respectively in circuit wlth sald sprlngs. 

4. An oblong switch block. 

5. Means for operating the swltch block. 

In other words he found ail the éléments of claim 7 in defendant's 
socket No. 1. 

We do not however share in this view of the matter. The subject- 
matter of claim 7 is not présent either in identity or mechanical équiva- 
lents in defendant's socket No. 1. In that socket one contact spring is 
permanently connected to the under surface or bottom of the recess in 
one of the base members, while the other contact spring is permanently 
connected to the otlier base member by means of a bent tongue-like por- 
tion thereof which passes through a hole in the latter base member and 
extends over the lower portion of the said base member. In claim 7 of 
the patent in suit the two springs are both separately mounted upon 
the lower of the blocks, one of the springs being extended outwardly 
from between the blocks and offset around and overhanging a portion 
of the other of the blocks. In defendant's socket the spring is perma- 
nently located, and cannot be separated from the base member on 
which it is mounted without deforming the spring, and the end of the 
spring does not extend outwardly from between the blocks or base 
members, and it is not ofïset around a portion of the block, but is per- 
manently attached to and passes through the body of the block. 

So far as claim 9 is concerned, it is quite clear to us that neither 
parity of construction, nor mode of application, nor opération is to 
be found between the specifically defined élément of the claim and 
the contact plate of defendant's socket No. 1. In defendant's socket 
the spring has no off-set shank clamped between the base members, 
but the main body portion of the spring plate is held between the ends 
of the pillars on the base member and the bottom of the recess in the 
other base member, on which latter the spring is permanently mounted. 
And in defendant's socket the plate has no bifurcated end at ail. On 
the contrary, it has one extrême end, constituting the T-head thereof, 
adapted to be engaged by the switch block, and the other extrême end, 
which is bent through an opening, to underlie the center. The defend- 
ant's spring plate does not serve the same purpose and function as the 
bifurcated end of the spring of the patent in suit. 

As to claim 10, it is not infringed by either defendant's socket No. 
1 or by socket No. 2. The construction and relative arrangement of 
the contact spring plate with its bifurcated end finds no concomitant, 
either structurally or operatively considered, in defendant's contact 
plate. 

Claim 3 is for a combination of éléments so incomplète as to be dan- 
gerous in use, and therefore not useful, and so not patentable. 

Claim 6 is too broad, and covers by its terms the older constructions 
of Dixon and of Schutt. Every élément of the daim is old, and used 
in many substantially similar combinations. The claim is void for lack 
of patentable subject-matter. 

Decree affirmed. 



AMERICAN GKAPHOPHONE CO. V. GIMBEL BROS. 971 

AMERICAN GKAPHOPHONE CO. v. GIMBEL BROS. 

(Circuit Court of Appeals, Second Circuit. February 20, 1917.) 

No. 156. 

1 Patents <©=328 — Invention — Talking Machine. 

The Emerson patent, No. 777,615, for a convertible sound box, and the 
Kraemer patent, No. 899,874, for a talUing macbine, botti relating to 
means for elianging the position of the sound box of a talking macliine, 
held void for lacU of invention, in view of tbe prier art. 
2. Patents ©=>328 — Validity and Infringement — Talking Machine. 

The Macdonald patent. No. 957,694, for a disk sound-reproducing ma- 
chine, if valid, must be narrowly construed, and, as so construed, heM 
not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the American Graphophone Company against Gim- 
bel Bros. Decree for défendant (234 Fed. 361), and complainant ap- 
peals. Affirmed. 

Appeal by plaintiff from decree in equity, entered in the District 
Court, dismissing bill on sundry patents below set f orth : 

(1) No. 777,615, dated Decernber 13, 1904, to Victor H. Emerson, 
for a "convertible sound box." Claims relied on are as f ollows : ' 

"3. The combinatlon of a sound box and means for snpporting it inter- 
changeably with its dlaphragm elther parallel to or at rlght angles to the 
surface of the sound record." 

"5. The combination with a sound box and its diaphragm of supporting 
means therefor that hold said diaphragm in operative position for a laterally 
vibrating stylus, said means being adjustable to présent said diaphragm in 
another position operative for a vertlcally vibrating stylus." 

(2) No. 899.874, dated September 29, 1908, to Thomas Kraemer, 
for a "talking machine." Ail the claims were relied on. Those num- 
bered 1, 2, 3, and 6 describe the apparatus in one method, and 4, 5, and 
7 in another. The two f orms below given are sufficient for illustration : 

"1. In a talking machine, a sound box havlng a diaphragm, and a tubulav 
connection thereto for carrying sound, said connection having a Joint therein 
permitting movement of the sound box to either of two operative positions ; a 
single stylus being adapted to vibrate the diaphragm In either of said positions 
and said stylus projecting in substantially the same direction from the sound 
Iwx in both of said positions, substantially as set forth." 

"4. In a talking machine, a sound-conveying tube, a sound box having a 
single stylus, and two telescoping tubular pièces, one on said tube and the 
other on said box, permitting movement of the sound box relatively to tho 
tube to either of two operative positions in both of which said stylus projects 
in substantially the same direction from the sound box, substantially as set 
forth." 

(3) No. 957,694. dated May 10, 1910, to Thomas H. Macdonald for 
a "disk sound-reproducing machine" ; claims relied on, 3, 9, and 12, of 
which the most gênerai is : 

"3. The combination of a swlnging arm carrying the reproducerat one end, a 
stationary arm, a ring mounted on said stationary arm to tu m in a horizontal 

@=3For otber cases ses same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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plane and trunnlons Connecting the ring to the swinglng arm to permit sald 
arm to turn in a vertical plane." 

C. A. L. Massie, and Ralph L. Scott, both of New York City, for ap- 
pellant. 

Charles N. Butler, of Philadelphia, Pa., for appellee, 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
claims in suit are very small efforts toward the furtherance of a busi- 
ness long since so crowded with minor patents that claims such as thèse 
before us are by common knowledge limited to a narrow construction. 
Emerson correctly named his device: It is a sound box, of the well- 
known kind, for which he claimed nothing, and which he made con- 
vertible, by mounting it on a shaft, revoluble in a sleeve, and f astened 
at any desired position in its révolution by a set screw. By this means 
he could (by a change of stylus) use the same sound box, in one posi- 
tion for a record with vertical, and in another position for a record 
with latéral, sound grooves or undulations. 

Kraemer did not invent a "talking machine." His patent relates to 
nothing but means for effecting the same twist of the sound box that 
Emerson accompHshed by shaft and sleeve. This patentée, however, 
had-to deal with a box mounted on a tone arm, which is hollow; 
wherefore he separated the end of the tone arm nearest the dise into 
two pièces, put the sound box on the outer pièce, and made it revoluble, 
by fitting one pièce into the other after the manner of a stovepipe. 
This stovepipe movement is what he means by the word "telescoping" 
in claims 4, 5, and 7; but there is no such capacity for elongation as is 
ordinarily suggested by the word used. 

[2] Macdonald's patent does not disclose a machine for reproducing 
sound, but only a method of arranging the tone arm, so that it may 
swing horizontally as the stylus transversely crosses the flat circular 
record in the manner long ago shown by Berliner, and at the same time • 
hâve enough vertical play to avoid or minimize the effect on the dia- 
phragm of unintended or intended irregularities of tablet surface. 
Further, he wished to do this with a good joint or meeting-place bc- 
tween the moving tone arm and the fixed amplifying horn. 

Therefore he claims a swinging arm (tone arm), with the reproducer 
'(sound box and stylus) at one end, a stationary arm (any rigid sup- 
port afïîxed to the machine frame-work) and the tone arm fastened to 
a ring on the under side of the support, by "trunnions" (two screws not 
driven home), so that the arm and ring revolve together horizontally 
and the partially driven screws permit a slight vertical play. The am- 
plifying horn is on top of the fixed support, and the looseness of the 
connection cured (so as to get a closed passage for the sound waves 
prior to their émergence from the horn) by a "nonfluid lubricant"; 
i. e., petroleum jelly. 

Considering thèse patents as a group, it would not be easy to find 
better illustrations of that straining of the patent laws, condemned 
in Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 
438 ; and they invite to the conclusion that, even though no prior pat- 



AMEKICAN GEAPHOPHOKE CO. V. GIMBBL BROS. 973 

ent niay constitute distinct anticipation, such attempted additions to tha 
sum of human iinowledge amount to no more than a mechanic's re- 
sponse to the demands of commercial business, and should not be dig- 
nified with the name of invention. Western Electric Co. v. Rochester 
Téléphone Co., 145 Fed. 41, 75 C. C. A. 313. 

Emerson's sleeved shaft and set screw is about as old a mechanical 
adjustment as can be found. Berliner (No. 564,586), used it to adjust 
a gramophone stylus, and while we doubt that this patent amounts to 
anticipation, we are fully convinced that after Berliner there was no 
patentable invention in what Emerson did, even assuming that, if no 
one had ever before adjusted any part of a talking machine by this 
means, it would amount to invention so to do. 

Kraemer's patent is an interesting study in the art of making much 
out of little. Examination of the typical claims quoted shows that the 
only novelty in the first is "said connection having a joint," and in the 
fourth "two telescoping tubular pièces," which is but an inaccurate de- 
scription of the stove-pipe joint. 

The very best that can be urged for this patent is that to transfer to 
or use in the phonograph art the ancient revoluble fastening mentioned 
constituted invention. Oftentimes such transferred use or adaptation 
of the oldest devices is invention of a very high kind, if such new use is 
productive of a new resuit in a new field of human effort. But a me- 
chanical détail such as the one under considération had, and could 
hâve, no effect at ail on sound reproduction. No matter which way the 
sound box is twisted, the art in question is unaffected ; sound box, tone 
arm, stylus, etc., are operating as u.sual, and the adjustment of the pat- 
ent is entitled to no higher favor than if applied to any other contriv- 
ance. The patent is void of invention. 

Macdonald's claims are ail for combinations, and that (if anything) 
which enables the combined parts to coact in production of a new and 
désirable resuit is the "trunnion" device, permitting vertical movement 
in the tone arm, without interfering with horizontal movement. The 
possibilities of invention in this narrow field were much circumscribed 
by Jetter (No. 750,977), who disclosed trunnions for Macdonald's pur- 
pose, and accomplished the horizontal swing by means différent only 
in détail. 

If the claims of this patent are taken literally and broadly, they are 
invalid, as disclosing no patentable invention over Jetter, and as cover- 
ing aggregations of simple mechanical détails not productive of a coor- 
dinated resuit. If narrowly confîned to the device specified (and no 
claims ought to hâve been allowed for more), the défendant does not 
infringe. On this last question of fact we need not dwell. It con- 
cerns this particular défendant only, and was very amply treated in the 
lower court. 

Decree affirmed, with costs. 
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AMÉKIOAN GRAPHOPHONE CO. v. GIMBBL BROS. 

(Circuit Court of Appeals, Second Circuit. February 20, 1917.) 

No. 157. 

Patents ©=5328 — ^Vaxiditï and iNFKiNaEMENT — Sound Record. 

The Macdonald patent, No. 714,651, claim 6, for a sound record for 
talking machines, construed, and held not infringed. 

Agpeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the American Graphophone Company against Gim- 
bel Bros. Decree for défendants, and complainant appeals. Affirmed. 

For opinion below, see 234 Fed. 361. 

Appeal from so much of a decree in equity, entered in the District 
Court, as dismissed a bill for alleged infringement of claim 6 of Mac- 
donald patent, No. 714,651. The patent in suit relates to "recording 
and reproducing sounds," and the sixth claim is as follows : 

"A Sound record consistlng of a tablet havlng a sound groove wlth undula- 
tlons of varying depths, said undulatlons being of such lengths that sounda 
oecupying one minute in their production torm a record approximately 44 
meters in length." 

S. T. Cameron, of Washington, D. C, for appellant. 
Frederick P. Fish, of New York City, for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. The alleged infringement herein is a 
large dise record used in phonographs, victrolas, or other machines of 
that nature. Reading the claim upon such a record, each dise is a 
"tablet" bearing the familiar groove with "undulations of varying 
depth" (or aniphtude). Since Ûie dises are of considérable diameter, 
and propelled for reproductive purposes beneath the stylus at a uni- 
form rate of révolution, the outer coils of the helical sound groove 
pass underneath the style at the rate of 44 meters a minute or more. 
Infringement is said to resuit because a part of the dise travels under 
the style at the rate per minute of "approximately 44 meters." 

Macdonald's spécification relates to a method of manufacturing 
sound records. His thought was that the recording stylus should be 
set at such an angle, and the material eut moved at such speed there- 
under, as to minimize or prevent the contact of the heel of the style 
with the material in or on which sound recording undulations had just 
been engraved. He states his principle as follows: 

"The speed imparted to the record tablet should be such that the erest of 
each undulation moves from under the reeording-style so rapidly that the 
heel of the latter at no tlme makes contact with the recording material." 

He concludes (as the resuit of experiment) that this principle was best 
embodied by "imparting to the tablet during the recording opération 
a surface speed" of "about 44 meters per minute" ; the recording style 

<g3=>For other cases sce same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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being set at the proper angle. That recording and reproducing should 
— indeed, must — be at the same rate of révolution was assumed. The 
daim in suit is for the product of the process above summarized. 

It is urged that whether the alleged inf ringements are produced _by 
or in accordance with ail the détails of the process or not is immaterial, 
because the product being per se patentable must be protected under 
the sixth claim, no matter whether a later manufacturer has or has not 
found another and better way to manufacture the product. It is not 
necessary to dwell on this point, for we shall inquire whether the claim 
in suit covers such dises as are hère complained of, irrespective of the 
method or process of their production. 

It is common knowledge that for many years sounds hâve been re- 
corded on and reproduced from two forms of records, the cylindrical 
and circular, and also that a prime requisite for agreeable and success- 
ful Sound reproduction is that the recording and reproducing rates of 
opération shall be as nearly alike as is commercially possible. It is 
clear that the révolution of a cylinder at a uniform rate of speed will 
pass its material (whether recording or reproductive) under the style 
at a uniform rate of travel^ while the révolution of a circular dise at 
the same uniform speed will produce a rate of travel under the style 
varying with the distance of the style itself from the dise center. Long 
before Macdonald filed his application, means had been provided for 
so varying the révolution of the circular dise as to make the rate of 
travel under the style uniform. That method of opération never came 
into use, because it was not worth while to complicate phonographs 
therewith. Such was the state of the art when application filed. 

In the spécification the process is described only witli référence to a 
cylindrical dise; the only product referred to is likewise cyHndrical, 
but it is said that the invention "may be practiced with a flat or a cylin- 
drical tablet," This is obviously true, if the circular record be pro- 
pelled at a uniform rate of travel under the style; whether the patent 
has any relation to such records used with a uniform rate of révolution 
is the question in this case. 

The object of the patentée was not merely to avoid contact between 
the heel of the style and undulations once made, but to obtain a clean 
and perfect séries of undulations recording and reproducing sound, in 
a manner impossible if the crests of the undulations were blurred or 
disfigured by heel contact. Therefore mère reading of the spécification 
teaches that 44 meters per minute is not a thing désirable in itself, but 
it is made the foundation of this claim because that approximate speed 
and none other produces the best record, and (what is more important 
for légal purposes) the record of the patent. 

The dises complained of are designed for the commercial machine, 
whose table revolves at a uniform rate; therefore they were manufac- 
tured at substantially the same uniform rate of révolution. They be- 
come infringements only because they are large enough to cause their 
outer groove coils to pass under the style at 44 meters or more per min- 
ute; in other words, they become Macdonald's records for perhaps a 
few seconds of their expected and intended use. If such a dise in- 
fringes, it must be held that the patentée intended to claim and cover 
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a method and product, which violated the teaching of his dîsclosure. 
He said 44 meters was the speed discovered by him to be best; but 
this plaintiff says a speed varying, e. g., from 20 to 60, produces in- 
fringement, because it crosses 44. 

This, to say the least, is not persuasive; but the argument further 
implies that what is claimed to infringe is exactly what the patentée 
sought to avoid — i. e., a record produced and reproducing at a rate of 
less than 44. That rate was and is the virtue in the patent ; and noth- 
ing désirable, nothing that Macdonald wanted, can resuit from a mo- 
mentary use of that critical speed. Uniformity in rate of travel under 
the style is the only possible method or manner of obtaining anything 
useful out of Macdonald's disclosure, and of course no patent should 
be so read as to render the thought revealed thereby useless. 

If the application herein had said in so many words, I assign as the 
basis of my invention the process and resuit of so revolving a tablet un- 
der a style that ail or any part of said tablet moves thereunder at the 
rate of 44 meters per minute, the applicant should and would hâve 
been told that he showed nothing useful and nothing new. We décline 
to construe the claim as applicable to a product not made and used at a 
uniform rate of révolution under the style. As so construed, there is 
no infringement; on the validity of the claim, properly construed, we 
make no finding. 

Decree affirmed, with costs. 



WATERLOO CEMENT MACHINERY OORP. v. ENGEIa. 

(Circuit Court of Appeals, Second Circuit February 6, 1917.) 

No. 158. 

1. Patents ©=328 — Vauditt and Inpringbment — Concrète Mixeb. 

The Snell patent, No. 842,262, for a concrète mixer, held not anticlpat- 
ed, valld and Infringed. 

2. Patents ©=99 — VALiDmr — Sufficiknct of Description. 

It is not essentlal ttiat a claim of a patent sliall describe in détail each 
élément of the combination but it is sufflcient if thèse détails are shown 
in the description and drawings. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §$ 133-135, 137- 
139.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Waterloo Cément Machinery Corporation 
against George Engel. Decree for complainant, and défendant appeals. 
Affirmed. 

For opinion below, see 230 Fed. 169. 

George C. Kennedy, of Waterloo, lowa, for appellant. 
George M. Finckel, of Columbus, Ohio, and Oscar W. Jeffery, of 
New York City, for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

£=sFor other cases see same toplc £ KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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COXE, Circuit Judge. [1] The complainant does not contend that 
the Snell patent, hère in suit, is for a broad generic invention and en- 
titled to a wide range of équivalents. It does, however, insist that the 
daims in question cover important improvements in the art of mixing 
concrète and similar substances. The object to be attained is to provide 
a mixing machine "in which the mixing tank is rotated on its vertical 
and horizontal axis simultaneously, to amalgamate the material and to 
dispense the contents." The description also states that "the invention 
consists in the construction, combination, and arrangement of parts, 
ail as will be more fully described hereinafter." The claims are as fol- 
lows: 

"1. A concrète mixer embodylng standards, a supporting cross-bar con- 
nected at each end with the top of the standards, a mixing-tank rotably mount- 
ed on the cross-bar and having a rack therearound, a shaft journaled In the 
upper end of one standard, consistlng a trunnion for one end of the supporting 
cross-bar, and having a gear thereon adapted to engage wlth the rack on the 
tank, means for rotating said shaft, a splndle Journaled in the upper end of 
the other standard and having one end secured to the other end of the cross- 
bar to constltute the other trunnion for the latter, and means connected with 
sald splndle for rotating the latter to tilt In the tank, whereby the tank may 
be rotated on both its vertical and horizontal axis. 

"2. The combination wlth a pair of standards, of a eross-bar plvotally sup- 
ported by the standards, a mlxing-tank rotably mounted on the cross-bar and 
having a projecting marginal flange provlded wlth a rack upon Its upi)ftr face, 
a shaft journaled in one of the standards, and plvotally supporting one slde 
of the cross-bar, and a gear-wheel on the shaft, meshlng with the rack on 
the mlxing-tank." 

It will be observed that one élément of claim 1 is "a supporting cross- 
bar connected at each end with the top of the standards," and in claim 
2, one of the éléments is "a cross-bar pivotally supported by the stand- 
ards." This cross-bar is shown in Figures 2 and 3 and is referred to in 
the description as follows: 

"The mlxing-tank 5 is supported upon a cross-bar 6 which is pivoted at 
each end to the standards 1. At its center this eross-bar is formed with a 
depending socket S and a raised face .9, with which a central downwardly- 
projecting plate 10 on the bottom of the mlxing-tank co-operates to form a 
bearing for the mixing-tank, there belng sultable balls 11 mounted in aligning 
bail-races in the contiguous faces, as shown in Fig. 3." 

The cross-bar is f urther described as follows : 

"One end of the supporting cross-bar 6 is hung upon the shaft 18 of the 
tank-rotatlng means and the other end of said cross-bar is rlgldly secured to 
the inner end of a spindie 20, which is journaled in the upper end of the 
standards 1 at the opposite side of the machine, and thus the supporting 
cross-bar 6 is suspended at one end by a loose connection with the shaft 18 
and at Its other end by a rlgid connection with the spindie 20, as at 21 in 
Fîg. 2." 

The description also refers to a pair of rollers mounted on suitable 
spindles fixed in the upright ends of the supporting cross-bar 6. There 
can be little doubt as to the function of the cross-bar and of the up- 
wardly projecting spindie attached thereto and a part thereof. In the 
claims the spindie is not specifically mentioned, but it is described and 
shown in the spécification and drawings and without it the apparatus 
240 F.— 62 
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could not be operated. The District Judge found that the spindle was 
so affixed as necessarily to become a part of the cross-bar. 

[2] The construction placed upon the claims does not violate any 
rule of interprétation but simply gives the patentée the benefit of what 
he has actually invented. When the claim refers to "a supporting cross- 
bar connected at each end with the top of the standards," it means the 
cross-bar described and shown. It was not necessary to go into minute 
détails in the claims themselves as to each of their separate éléments. 
When the claims refer to a cross-bar they mean a workable cross-bar, 
the cross-bar of the patent — the cross-bar described and shown. Such 
a construction gives Ûie complainant the advantages to which it is fairly 
entitled as the owner of the Snell patent. It is not essential that the 
claim shall describe in détail each élément of the combination; it is 
enough if thèse détails are shown in the description and drawings. 

Both of the claims in issue hâve as an élément of the new combina- 
tion described and shown "a mixing-tank rotably mounted on the cross- 
bar." Thèse claims do not specify the précise means adopted to ac- 
complish this resuit but the description and drawings plainly show the 
method used by the patentée which is novel and efficient. We see no 
reason why the patentée should not hâve the benefit of his new and 
valuable mixer even if its construction be not set out in détail in the 
claims themselves. Very properly the description may be referred to 
when considering the scope and meaning of the claims which were 
clearly intended to cover a rotable mounting. Claim 3, not in controver- 
sy hère, states that the mixing tank is "provided with a sleeve which 
has a bearing on said axle-shaft." We are of the opinion that being a 
member of the combination stated in claim 3 does not preclude it from 
being a member of the combination of claims 1 and 2. Claim 3 is a 
narrow claim, much more restricted in its scope than are the preceding 
claims. 

The patent in suit, being for a meritorious improvement, should not 
be defeated by a narrow and technical interprétation of its provi- 
sions. We hâve examined the patents relied on to prove anticipation 
and lack of invention and agrée with Judge Hazel that none of them 
discloses the combination of the Snell patent. 

The decree is affirmed with costs. 
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ASHLIJX et al. v. SAMUEL C. TATUM CO. 

(District Court, S. D. New York. March 8, 1917.) 

No. 250. 

1. Patents <S=>136 — Reisstje — Mistake — Rules of Patent Office:. 

Where the rules of the Patent Office at tlie tlme the original patent for 
design was applied for limited the patentée to a diagrammatic drawing, 
and so prevented him from broadly describing hls invention, it cannot be 
sald that the patent was not issued under a niistaken belief that such a 
drawing gave him ail the broad rlghts of his Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 198%.] 

2. Patents <3=>144 — Eeissce — Mistake — ^Décisions or Commissioner. 

The question of inadvertence, accident, or mistake in the application 
for the original patent should be left to the décision of the Commissioner 
of Patents, unless manifest from the record. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 215-217.] 

3. Patents <S=>138(1) — Reissue — Lâches — Couet Peoceedings. 

A design patent contained no description of the design, but merely a 
diagrammatic représentation thereof, as was then required by the Patent 
Oflice rules. The Circuit Court of Appeals held that such a patent cover- 
ed only the design as shown, without ornamentation, and was not in- 
fringed by a design of slmilar shape having ornamentation thereon. 
Within a month after the décision, the patentée presented tlie matter to 
the Patent Office, and on the advice of that office flied in the court a pé- 
tition for rehearing, and later a pétition for writ of certiorari, which 
latter was denled 14 months after the original décision. Seven months 
thereafter, the patentée applied for a reissue of hls patent wlth a written 
description. Held, that he was not guilty of such lâches, under the un- 
usual circumstances, as would Invalidate his reissue patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 201, 201%, 203.1 

4. Patents <S=138(2) — Reissue — Intebvening Rights. 

Where défendant had, before a design patent was reissued, manufac- 
tured and sold a substantlal number of articles which did not Infringe 
complainant's original design patent, but did infringe the reissue patent, 
It bas acquired intervening rights which prevent complalnant from claim- 
ing infringement by défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 202.] 

5. Patents <3=5l47 — Reissue — Design Patent — Change in Patent Office 

Rules. 

A reissue of a design patent, the original of which was taken out when 
the Patent Office rules limited the applicant to a diagrammatic descrip- 
tion, is not open to suspicion because the claims bave been bxoadened, as 
permitted by the change of rules allowing verbal description. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 220.] 

6. Patents <S=328 — Infhinoement — Design Patent — Ornamentation. 

Reissue of the Ashley patent. No. 37,504, for a design for an Inkstand, 
in which the claim covered a design consisting of a low, broad, flat base 
surmounted by a low dôme is infringed by an inkstand having those 
features, though they are so ornamented as to enable a casual observer 
to distinguish t)etween the two inkstands. 

In Equity. Suit by Frank M. Ashley and another against the Sam- 
uel C. Tatum Company for infringement of a patent for design. Bill 
dismissed. 

(g=aPor other cases sec same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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George B. Holbert, of New York City (Nathan Cohen, of New- 
York City, of counsel), for complainants. 

Wood & Wood, of New York City (William H. Wood, of New York 
City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. This suit is for infringe- 
ment of a reissue of a design patent for a glass inkstand. The original 
patent, No. 37,504, was granted to the complainant, Frank M. Ashley, 
August 8, 1905, and the patent was reissued December 23, 1913. 
Judge Leamed Hand held the original patent valid and infringed by 
this défendant in the case of Ashley v. Tatum (C. C.) 181 Fed. 84Ô. 
That decree was reversed by the Circuit Court of Appeals (186 Fed. 
339, 108 C. C. A. 539), and the patent was held valid, but not in- 
fringed. The complainants' inkstand and the alleged infringing ink- 
stand before the court in this suit are the same, or substantially the 
same, as those involved in the former suit. After the décision of the 
Circuit Court of Appeals, the complainant sought for a review by writ 
of certiorari, but the writ was refused, and thereafter a reissue was 
granted which is believed to hâve been the first reissue ever granted in 
the case of a design patent. The original patent was granted when the 
rules of the Patent Office did not permit a written description of a 
design patent, but only a diagram of the design. The original patent 
stated that the complainant, Frank M. Ashley had — 

"invented a new, original, and ornamental design for an Inkstand, of whlch 
the followlng is a spécification, référence belng had to accompanylng drawing, 
formlng part thereof. The followlng is a plan vlew of an inkstand, showing 
niy new design. I claim the ornamental design for an inkstand as shown." 

In the reissue patent, the spécification sets forth that: 

"The essential feature of my design consists In the gênerai outline of the 
stand, which comprises a low, broad, flat base surmounted by a low dôme in 
which a funnel shape dip cup is located. Having thus described my invention, 
I claim an ornamental design for an Inkstand, consisting of a low, broad, flat 
base surmounted by a low dôme and a funnel shape dip cup located wlthin 
the dôme, substantially as shown and described." 

Judge Lacombe, writing for the Circuit Court of Appeals, in the for- 
mer case of Ashley v. Tatum, supra, said ; 

"It may be that upon the state of the art at the date of his application com- 
plainant would hâve been entltled to a claim calculated to secure to him the 
dominant feature of his device, with or without ornamentation, unless, in- 
deed, the ornamentation was carrled to such an extent as substantially to 
modify the effect produced by the contour and proportions. But there is no 
such claim, and no written description upon which it could be based. The 
eircumstance that both are absent, posslbly solely because the Patent Office re- 
fused to allow any written description to be filed, does not give this court the 
power to Write such a description and claim into the patent. We must eon- 
strue the claim according to the rule laid down in the Dobson Case as 'cover- 
ing the design as a whole, and not any part of it as a part ; [testing it] as a 
whole — as to Inf ringement.' 

"We eannot, therefore, élimina te the élément shovra In the drawing, viz., 
the absence of any applled ornamentation. That élément must be held to be as 
essential as any other élément. In defendant's inkstand, the gênerai con- 
tour of base and dôme in the same relative proportions is found ; but around 
the lower half of the dôme there is a séries of circumferentially dlsplayed 
facets which effect a substantial modification of appearance of the inkstand 
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by suggestlng the Idea that It is made out of eut glass, Instead ot pressed 
glass. The différence between the two is readily apparent to any one — expert 
or nonexpert — and there seems no likelihood that, whether looked at together 
or apart, the one eould be mistaken for the other. In our opinion infrlnge- 
ment of the claim has not been made out." 

It seems clear from Judge Lacombe's opinion that the Circuit Court 
of Appeals has held that the defendant's design was such a departure 
from the diagrammatic description of the complainant's design con- 
tained in the original patent that it did not infringe. Both Judge La- 
combe and Judge Learned Hand held that the particular feature of 
complainant's invention, which was new and meritorious, was the flat, 
broad base of the inkstand, surmounted by a low dôme, and the pleasing 
effect based on the simple and useful combinations. Judge Lacombe 
spoke of thèse characteristics as the "dominant" features of the design. 

[1,2] It was with a view to obtaining protection for the design of 
any inkstand having thèse dominant features, and not being limited 
simply to the particular inkstand in use, that the complainant sought 
and obtained a reissue patent. In view of the rules of the Patent Office 
at the time the original patent was applied for, which seem to hâve 
prevented the complainant from broadly describing bis invention by 
means of a written description, and limited him to a diagrammatic 
drawing, I cannot say that the original patent was not issued under a 
mistake, due to the belief on the part of the patentée that a diagram- 
matic drawing gave him ail the broad rights of his invention. The 
question of inadvertence, accident, or mistake, unless manifest from 
the record, should be left to the décision of the Commissioner of Pat- 
ents. Topliff V. Toplifï, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. 

[3] I think it clear that the defendant's inkstand has the dominant 
features described in complainant's claim in the reissue patent, and that 
it infringes complainant's reissue patent, and the complainants should 
succeed in this suit unless they are barred by lâches, or by intervening 
rights. Defendant's intervening rights arose out of a design patent 
for a so-called diamond inkstand No. 40,125, granted to S. É. Hilles, 
July 6, 1909 — four years prior to the date of the granting of the reissue 
patent in suit. 

Reissue patents were discussed in the case of Miller v. Brass Co., 
104 U. S. 350, 26 L. Ed. 783, Mr. Justice Bradley there said : 

"But in référence to reissues made for the purpose of enlarging the scope 
of the patent, the rule of lâches should be strictly applied ; and no one should 
be relieved who has slept upon his rights, and has thus led the public to rely 
on the implied disclalmer involved in the terms of the original patent." 

The dates which are important for considération are the f oUowing : 
The Circuit Court of Appeals directed the dismissal of the bill by opin- 
ion dated March 13, 1911. Thereafter, and in the same month, the 
complainant communicated with his counsel and sent the latter to 
Washington to see what could be donc in regard to the matter of a re- 
issue. Upon the advice of the Patent Office, a pétition for a rehearing 
was thereafter filed, which was denied in October, 1911. Work was 
then commenced on a pétition for a writ of certiorari, which was pre- 
sented in March, 1912, and denied in May, 1912. The application for a 
reissue was not filed until January, 1913. 
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The prosecution by the complainant, Ashley, of his applications for 
a rehearing, a writ of certiorari, and a reissue patent was not very ex- 
peditious, but the situation was difficult and unprecedented. The prac- 
tice of the Patent Office not to allow written descriptions in the case of 
design patents was apparently disapproved of by the Circuit Court of 
Appeals, and the customs and légal théories of many of the patent pro- 
fession were disturbed. Under thèse circumstances, the trial of every 
expédient, and a protracted considération, were unusually justified. 
The reissue patent should not, under such circumstances, be held in- 
valid for lâches. 

[4] Ever since the issue of its patent for the diamond inkstand 
granted July 6, 1909, the défendant has done a business in the manu- 
facture and sale of thèse inkstands which I hâve held infringed com- 
plainant's reissue patent. This business appears to hâve been larger in 
the first two or three years after the issue of the Hilles patent than it 
has been since. While, therefore, the défendant may not hâve manu- 
factured or sold large quantities of its inkstands, it is nevertheless an 
incontrovertible fact that it has manufactured and sold under the Hilles 
patent a substantial number of inkstands, and that neither the patent 
nor the inkstand infringed Ashley's original patent according to the 
construction placed thereon by the Circuit Court of Appeals. I can 
f eel no doubt that a business of some importance has been built up by 
the défendant between the dates of the granting of the original patent 
and of the reissue, and that consequently intervening rights hâve arisen 
vvithin the légal acceptation of the term. Under thèse circumstances, 
complainants cannot be allowed to claim "infringement by this particu- 
lar défendant in continuing the manufacture and sale which it entered 
upon while the * * * [original patent] was the only public an- 
nouncement of complainant's alleged monopoly." See Autopiano Co. v. 
American Player Action Co., 222 Fed. 282, 138 C. C. A. 38. 

[5, 6] A reissue of a design patent, the original of which was taken 
out at a time when the rules of the Patent Office limited the applicant 
to a diagrammatic description, is not open to suspicion because the 
claims cover the dominant features and are not limited to a verbal de- 
scription of nothing more than the exact diagrammatic drawing shown 
in the spécification of the original patent — in other words, because the 
claims hâve been broadened. The defendant's inkstand is undoubtedly 
within the claims of the reissue patent and contains ail the dominant 
features of the Ashley design. It is not enough for défendant, while 
using this design as a basis, to superimpose ornamentation thereon, even 
though the ornamentation is sufficient to make defendant's inkstand 
readily distinguishable by the casual observer from complainants. The 
changes made by the défendant must hâve proceeded so far that it can- 
not fairly be said that Ashley's design is a substantial and easily dis- 
cernible feature of the completed structure. Such is not, I think, the 
case hère. 

While, therefore, the reissue patent is valid and infringed, this suit 
cannot be maintained against this particular défendant, because of its 
intervening rights, and the bill must be dismissed, with costs. 
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ASSOCIATED PRESS v. INTERNATIONAL NEWS SERVICE. 

(District Court, S. D. New York. March 29, 191T.) 

No. 263. 

1. LiTBRART PeOPEBTY ®=»9 — PiRACT — EVIDENCE. 

In a suit betvveen rival news agencles, where complainant moved for a 
preliminary Injunction to restrain défendant from appropriating news 
gathered by it, aflidavits and movlng papers held to warrant flndlng that 
défendant arranged witli employés of uevvspapers served by complainant 
to deliver sucli news to défendant for a considération before publication. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 8.] 

2. LiTEBABY Property <g=39 — Pibacy — Evidence. 

In a suit between rival news ageneies, where complainant sought a pre- 
liminary injunction to restrain défendant from appropriating news 
gathered by it, évidence held to warrant a flndlng that défendant induced 
a newspaper served by complainant to permit défendant to obtain news 
furnished by complainant before publication, by allowing defendant's 
employés to read such news sheets in the editorial room of a newspaper. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 8.] 

i. Literary Property <S=8 — Piracy — What Constitutes. 

Where complainant newsgatherlng agency furnished news to so-called 
memt>ers, who were under an obligation to use it only tor their own publi 
cations, complainant Is entltled to be protected against defendant's 
method of procuring such news before publication by hiring employés of 
the members to give information as to news, or securlng information 
directly from news sheets furnished members; such acts constituting a 
tortious invasion of complalnant's rlghts. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 7.] 

4. Principal and Agent <S=5ll6(l) — Liability of Principal fob Acts or 

Agent. 

A principal is liable for the acts of agents within the gênerai scope of 
their employinent, even though contrary to Its directions. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. g 377.1 

5. Equity ig=65(2) — Injunction — Clean Hands. 

Complainant conducted a news service agency, stervlng members who 
were under obligation to use such news only in their own publications. 
Défendant, a rival newsgathering agency, hlred employés of members to 
Inform it of news gathered by complainant before publication, and in 
some cases secured news direct from members. Occaslonally com- 
plainant received tips as to storles from an employé of a member, who 
was in the pay of the défendant. Held that, though complainant sporadi- 
cally obtained news from défendant contrary to the directions of its offi- 
cers and managers, complainant cannot be denled relief, co the ground 
that he who cornes into equity must do so with clean hands, for such 
doctrine cannot De based on technical théories of agency. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 186.] 

6. Literary Property <S=59 — Protection — Pibacy. 

Complainant news service Company served varions newspapers, whlch 
were Its members. Défendant took news published in early éditions by 
members and dissemlnated it to its own customers, although in some in- 
stances verlfying the stories. Held that, in view of the analogy of com- 
mon-law copyrights and stock and grain quotations, complainant was for 
a reasonable time entitled to protection from the piracy of its news, and 
défendant could not take news from such early éditions. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. | 8.] 

â=>For otbei f ases see eame tODlc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. LiTEKART Peopektt <g=>5 — NEwa — Public Polict. 

In such case, as complainant might withhold news gathered, défend- 
ant cannot justify Its piracy on the ground that public pollcy required 
the dissémination of news. 

[Ed. Note. — For otlier cases, see Literary Property, Cent. Dig. § 4.] 

8. LiTEBABY PBOPEBTT ®=»9 RlGHT TO PROTECTION INJONCTION. 

Where complainant gathered news, which was disseminated to members, 
who were entitled to use It only In thelr own publications, a preliminary 
injunction will be issued to prevent défendant from obtalning sucli news 
by hlring employés of members to furnish it with sucb news before pub- 
lication, where such piracy was systematic, and défendant claimed to 
be entitled to continue, though it also claimed that its managing otlicer» 
did not know of the practice, 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 8.] 

9. Literary Pbopeety <©=>9 — Preliminary Injunction — Right to. 

Complainant news service company gathered news, whlch was dissemi- 
nated to newspapers that were members of complainant. Défendant pi- 
rated such news, by taking it from early éditions Issued by complainant's 
members, and then disposing of it to others. Held that, while complain- 
ant was entitled to protection, nevertheless, as the matter was one of 
first impression, and not free from doubt, a preliminary injunction will 
not be granted. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 8.] 

In Eqiiity. Bill by the Associated Press against the International 
News Service. Decree for complainant. 

Stetson, Jennings & Russell, of New York City (Frédéric B. Jennings 
and Winfred T. Denison, both of New York City, of counsel), for 
complainant. 

William A. De Ford, of New York City (Samuel Untermyer, Henry 
A. Wise, Irwin Untermyer, William A. De Ford, Claude A. Thomp- 
son, and John T. Sturdevant, ail of New York City, of counsel), for 
défendant. 

AUGUSTUS N. HAND, District Judge. This is a motion for an 
injunction pendente lite to restrain the défendant from appropriating 
the news gathered by the complainant. Each party to the suit is 
engaged in the business of procuring news and supplying it to news- 
papers. The complainant is a membership corporation, and the de- 
fendant a stock corporation. The complainant during the year 1915 
expended about $3,500,000 in gathering news from ail parts of the 
world for its members, which was assessed among them under the 
provisions of its by-laws, and the défendant expended more than $2,- 
000,000 during the same year in supplying news to its customers. It 
thus appears that the gathering and distributing of news requires a 
very large expenditure of labor and capital, and it is hardly neces- 
sary to say that no modem daily newspaper can afford to be without 
the facilities offered by a well-equipped news agency. 

The by-laws of the Associated Press provide that each member shall 
be entitled to receive a service of news for the purpose of publica- 
tion in the newspaper specified in his certificate of membership, and 
for that purpose only, and that a member shall publish the news of 
the Associated Press only in the newspaper, language, and place speci- 

<S::=For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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■fied in his certificate of membership, and shall not permit any other 
use to be made of the news fumished by the corporation to him or to 
the newspaper which he represents, and that no member shall fur- 
nish, or permit any one in his employ or connected with the newspaper 
specified in his certificate of membership to furnish, to any person 
who is not a member, news of the Associated Press in advance of pub- 
lication. Each of the members is likewise required by the by-laws to 
gather and supply the local news of his district to the Associated 
Press, and to no one else (affidavit of W. P. Leech, verified January 
19th, filed on behalf of complainant). 

Much the same arrangement as above outlined exists between the 
International News Service and the newspapers receiving its service. 
A considérable number of newspapers make use of the news fumished 
by both of thèse agencies. The value of the news accumulated by 
each of the parties to this suit dépends upon its accuracy and upon 
its reaching the newspapers served before the news of any other 
competing news agency can be fumished. The bill of complaint states 
that: 

"An essentlal part of the plan of opération of the complainant accordlngly 
Is that news coUected by It shall remain confidentlal and secret untll its publi- 
cation has been fully accomplished by ail of complainant's members, because 
«therwise competing newspapers, which bear no part of the cost, would un- 
fairly and inequitably recelve the benefit of the service, and such a resuit 
would ultimately greatly Impair the usefulness of the Association to its 
members and Imperil its very existence." 

There is, to be sure, no requirement of the by-laws of the Associated 
Press that its members must publish news furnished by it at the same 
hour, and they necessarily do issue their publications at varions times. 
Western papers, owing to the différence in time, can be fumished by 
a competing news agency with the news of the Associated Press pub- 
lished in the newspapers of its Eastern members, and gathered by 
it at great cost, with no expense of collection to the rival agency, 
unless the sale of the news can be withheld for a sufficient time to 
prevent this. It is therefore undoubtedly a part of the successful 
opération of a country-wide news agency that rivais shall not be able 
to sell the news which its customers hâve published in the East to 
newspapers published several hours later in the West. In no other 
way can the results of its labor and enterprise receive any real pro- 
tection within much of the territory it undertakes to serve. I comment 
upon this noticeable fact in passing, without at this time discussing 
the légal features. 

The complainant allèges that the défendant has wronged it, and 
should be enjoined as to three matters: (1) Arranging with employés 
of members of the Associated Press to furnish its news to the défend- 
ant for a considération before publication; (2) inducing members to 
violate complainant's by-laws and permit défendant to obtain news 
of the Associated Press before publication ; (3) copying news on bul- 
letin boards and in early éditions of complainant's members and sell- 
ing this news to defendant's customers. 

[1] I will take up the foregoing charges seriatim. The moving 
papers establish beyond a peradventure that the défendant employed 
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at $5 per week a B. E. Cushing, the telegraph editor of the Cleveland 
News, a paper holding a certificate of membership f rom the Associated 
Press, to furnish the défendant with local news gathered by the Cleve- 
land paper. Indeed, the défendant not only admits that such is the 
fact, but insists that such was the nature of the employment of Cush- 
ing and his only authorized service for défendant. Cushing not only 
furnished the défendant with local news of the Cleveland district, 
but also a substantial amount of other and particularly of foreign 
news, which had corne to the Cleveland paper over the wires of the 
Associated Press. The sinking of the hospital ship Britannic in the 
Mgean Sea, the décision by the United States 'District Court in Kan- 
sas that the Adamson law was unconstitutional, the fire on the steamer 
Powhatan off Block Island, the German raid on the east coast of 
England on November 28, 1916, the sinking of the steamer Chemung 
in the Mediterranean, the declination of A. Bonar Law of the premier- 
ship and preliminaries to the appointment of Lloyd George, the ex- 
plosion in the Quaker Oats plant in Canada, the fire in Toledo, Ohio, 
the illness of Lloyd George, the statements of Premier Briand as to 
the attitude of the Allies regarding German peace proposais, and the 
explosion and loss of life in mines of the Tennessee Coal & Iron Com- 
pany were ail matters in respect to which some communications were 
made to the défendant by Cushing of news received from the Associ- 
ated Press. 

Barry Paris, the day manager of the défendant, on November 21, 
1916, wrote F. H. Ward, the manager of the Cleveland office of the 
défendant, a letter of which the material portion is the following: 

"Dear Mr. Ward : Agnew had an arrangement somewhere In the Cleveland 
office whereby he could tlp us off on blg news storles that the A. 1*. was carry- 
ing. I wish you would flnd ont from hlm just what this connection was, and 
if you cannot make use of It. It proves very valuable to recelve a tlp what 
the A. P. Is carrylng as soon as it puts it ont on the wire. Don't mention 
the A. P. in any messages of that kind, but slmply say, 'Ansonla carrylng fifty 
dead Pennsylvania wreck Plttsburg,' or wbatever it may be. * * • 

"Barry Farls." 

The foregoîng letter from a responsible man in the employ of the 
défendant indicates a systematic attempt to secure news of the com- 
plainant and is the strongest corroboration of the latter's charges. 
It is not necessary to suppose that such a system was known to the 
officers of the défendant, or the proprietor of the Cleveland News, who 
deny that knowledge; but it is sufficient that the system existed and 
the acts were fréquent and continuous. The only qualification of the 
facts I bave recited, which the défendant makes, is the statement of 
Cushing, in his affidavit submitted by défendant, that he seldom vol- 
unteered tips of the Associated Press to the défendant, and that there 
were only two cases that he can definitely remember where such in- 
formation originated with him. It can hardly be thought that Faris, 
in his letter to Ward, referred to local Cleveland news when he spoke 
of "big stories that the A. P. was carrying." The only différence be- 
tween local and foreign news is that the latter was mcre valuable to 
the défendant, and the divulging of it more serious to the complainant, 
especially since the Allies hâve deprived the défendant of the right 
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to use tlieir cables, and thus get news readily in the countries of 
Europe. It was equally illégal for the défendant to secure local news 
from the Cleveland newspaper, since that involved a violation by the 
latter of its express contract with the complainant not to divulge this 
news to any one but the Associated Press, except so far as it pub- 
lished it in its own papers. 

Agnew was the manager of the défendant in Cleveland, and makes 
oath to certain communications to the défendant in référence to the 
foregoing news of the Associated Press. Cushing himself déposes to 
his employment by the défendant, without the knowledge of either 
the Cleveland News or the Associated Press of his relationship with 
the défendant. He alsD swears that he communicated to the défend- 
ant both foreign and domestic news belonging to the Associated Press. 
There cannot be tlie slightest doubt that complainant's news was pirat- 
ed at Cleveland, and it is not really questioned. Cushing says, in his 
affidavit read on behalf of the défendant, that "he seldom volunteered 
tips to the manager of the Cleveland office of the International News" ; 
but this is a weak qualification of the opposing affidavits, two of which 
he makes himself. He admits he was approached by the manager of 
the defendant's Chicago office and was employed to give it news. The 
intimate relation of the New York office of the défendant to this ab- 
straction of complainant's news is évident from the following dis- 
patches to the International News at Cleveland from Barry Paris : 

"D. R. Anything on Chemung sunk? B. F. 2:45 p. m." 
"D. R. Has Lloyd George resigaed war secretaryshlp? B. F. N. T. De- 
cember 5, 12:27 p. m." 

"D. R. What Ansonia now say Lloyd Georgeï B. F. 1:10 p. m. Dec. 5." 

More than that, Ward,' the Cleveland manager of the office of the 
International News, says in his affidavit (folios 140, 141) : 

''The flrst time that I leai-ned that B. E. Cushing was an employé of the 
International News Service was when I substltuted for Agnew during 
Agnew's vacation in the summer of 191t>. I then learned for the lirst time 
that Cushing was employed to notify the Cleveland bureau of the Internation- 
al News Service of any local news, promptly, which originated in Cleveland or 
vicinity, and which caxne to him or to the Cleveland News, and which the 
Cleveland News would naturally carry. I also learned at this time from 
Agnew that Mr. Cushing occasionally called him ou the téléphone and told hlm 
that the Associated Press was carrying such and such a story. Whlle I was 
so substituting for Agnew, during the summer, the said Cushing called me on 
the téléphone several tlmes and tipped me off to certain stories which had 
corne into the ofllces of the Cleveland News, through the Associated Press. He 
also, of course, gave me a number of items of news origlnating in Cleve- 
land and vicinity. At that time, so far as I can remember, I did not send 
over the wire to the International News Service any information given me by 
Cushing relative to Associated Press stories. After I became manager of the 
Cleveland bureau of the International News Service, when I was tipped o£C 
that the A. P. was carrying a certain story, I would at once message New 
York, with the idea of getting an International News Service story for the 
Cleveland News, and for my Ohio state wire, so that 1 could legitimately 
serve our own subscribers with the same story that the A. P. had. Cushing 
ne ver read me the A. P. story or bulletin, so far as I know ; ail he ever gave 
me was a tip as to the nature, character, and source of the story, It was up 
to us to get our information, tien, as best we could." 
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This îs certaînly not a convincing défense by the Cleveland man- 
ager of a corporation charged with securing news improperly, and the 
foregoing affidavit of Ward, when taken with the letter and telegrams 
of Faris I hâve mentioned, establishes that the first charge of the com- 
plaint is sustained by the moving papers. 

[2] The second charge against the défendant is the claim that de- 
fendant's employés read the news sheets of the Associated Press in 
the editorial room of the New York American. The New York Amer- 
ican was and is a member of the Associated Press, and had a Mork- 
rum receiving machine in its editorial room on which the news ap- 
peared. James Finnerty, who attended to the Morkrum machine, has 
made an affidavit, verified January 3, 1917, in which he states that 
Coates, an employé of the International News Service, the office of 
which was in the same building as that of the New York American, 
nightly examined the sheets containing the news received from the As- 
sociated Press and made copies or extracts. E. P. Koukol, who at- 
tended to the Morkrum machine one night a week, and Ronald S- 
Wishart, a Morkrum inspector, made a similar affidavit as to Frank B. 
Atwood, one of tlie editors of the International News Service, and de- 
posed that he constantly came to the office of the New York American 
and examined Associated Press news sheets, and at times took notes 
from them. That such was the practice of defendant's employés is 
further corroborated by the affidavit of George H. Eke, who was ac- 
customed to go to the office of the New York American to inspect the 
Morkrum machine. 

Thèse charges are strenuously controverted in the affidavits filed by 
the défendant. It is to be noticed, however, that no affidavit appears 
either from Coates or Atwood, who are the persons said to hâve se- 
cured the complainant's news. This is very"significant, and in view of 
such an omission the positive affidavits that such things occurred 
should prevail over defendant's affidavits from persons who simply 
swear, however positively, or even truthf ully, that they never witnessed 
such practices. 

[3] It is well settled that the défendant had no right to obtain news 
from the members of the Associated Press, who were under an obliga- 
tion only to use it for their own publications, by employing their clerks 
to give the information, as was done in the case of Cushing of the 
Cleveland News, or by securing the information directly, as was done 
through looking over the news sheets of the complainant in the office 
of the New York American. The news was gathered by the Associated 
Press at great cost, and was entitled to be protected from abstraction in 
any such ways. Board of Trade v. Christie Grain & Stock Co., 198 U. 
S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; Exchange Telegraph Co. v. 
Gregory, [1896] 1 Q. B. D. 147; Exchange Telegraph Co. v. Central 
News, Ltd., [1897] 2 Ch. Div. 48; Dodge v. Construction Information 
Co., 183 Mass. 62, 66 N. E. 204, 60 L. R. A. 810, 97 Am. St. Rep. 412. 

[4] The foregoing acts, whether or not done contrary to the direc- 
tions of defendant's officers, were done by persons acting for it within 
the gênerai scope of their employment, and the liability must rest up- 
on the principal. 
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[5] The strongest objection urged by the défendant to the granting 
of any injunction is based upon the charge that complainant has been 
guilty of continuous abstraction of defendant's news, and therefore 
should be debarred from seeking the aid of a court of equity. I think 
the complainant has established that such practices, if they hâve ex- 
isted, were contrary to the rules of the Associated Press and the care- 
ful direction of its officers and manager, and were limited to but a few 
sporadic instances at most. Now the doctrine that he who cornes into 
equity must corne in with clean hands does not recognize mère imputa- 
tions of guilt based upon technical théories of agency. To invoke it 
a knowledge must exist on the part of the principal of the facts upon 
which the charge of unconscionable conduct is based, and in the case 
of a corporation those facts must be brought home to the persons ex- 
ercising gênerai control over its affairs. 

No such knowledge has been shown on the part of the officers or 
manager of the Associated Press, and the complainant consequently is 
not barred from seeking relief against the matters referred to in (1) 
and (2) supra, by reason of anything complainant itself has done. On 
the other hand, complainant's counsel are entirely right in their conten- 
tion that the liability of the défendant for the acts of its agents exists 
entirely irrespective of knowledge of its officers, and an injunction may 
issue to prevent the continuance. The légal questions involved in this 
conclusion are discussed by the New Jersey Court of Errors and Ap- 
peals in a clear and convincing opinion in the case of Vulcan Detin- 
ning Company v. American Can Co., 72 N. J. Eq. 387, 67 Atl. 339, 
12 L. R. A. (N. S.) 102, and I fully concur in the reasoning of that 
court. 

The briefs contain so much discussion as to the practices of the com- 
plainant in obtaining news that I should perhaps refer briefly to the évi- 
dence on this point. Varions employés of the Cleveland News hâve 
furnished affidavits to défendant that Cushing gave tips to the Asso- 
ciated Press of news he had received from défendant before it had ever 
been published. The subject-matter of such tips, with two exceptions, 
which I shall mention, is not related, and the text of the affidavits seems 
to indicate that Cushing was seeking information for the Cleveland 
News, rather than imparting to the Associated Press any information 
he had received from the défendant. Smiley, in his affidavit, says, for 
example, that Cushing, "when some story of great importance was 
carried on the wires of the International News Service, and which had 
not yet appeared in the copy sent to the telegraph desk of the Associa- 
ted Press, and in a way which might be construed as a tip, inquired if 
they knew anything about said story." Field, in his afïîdavit, says 
Cushing would call up the Associated Press and "say, for example: 
'Hearst has a bulletin on a wieck down state. Can you find anything 
about it for me?' " Anson makes affidavit that Cushing would say, "foi 
example: 'Hearst is carrying such and such a story out of such and 
such a place. What bave you got on it ?' " Shimansky likewise déposes 
that Cushing would say, "for exâmple: 'Hearst says hundred drowned 
on steamer Eastland, turned over in Chicago river. What hâve you ?' " 

It is manifest that thèse affidavits are intended to illustrate Cushing's 
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practice, rather than to rebte any particular incident. Indeed, it is not 
clear that the news Cushing was telephoning about was not Cleveland 
local news. Moreover, McGuire, who was correspondent of the As- 
sociated Press in Cleveland, déposes that ail the news supplied by 
Cushing came to him; that the latter only gave him Cleveland local 
news, and never any items which to his knowledge originated in the dis- 
patches of the International News Service. The only item of news 
specifically referred to in defendant's affidavits as having been f urnish- 
ed by Cushing to the Associated Press is that Pope Pius was still alive, 
when the Cleveland News, on information derived f rom the Associated 
Press, had published an extra that he was dead. In answer to this 
charge is the positive affidavit of Frederick Roy Martin, the assistant 
gênerai manager of the Associated Press, that tlie latter never reported 
that the Pope was dead on the occasion in question, and that it reported 
him dead tlie foUowing night, and only after his death occurred. 

Cushing admits that he notified both complainant and défendant of 
the conflict in their stories as to the décision of the Adamson case, 
which resulted in the defendant's securing the correct news (which it 
did not theretofore hâve) that the District Court had held the act un- 
constitutional. It is clear that Cushing was secretly employed by de- 
fendant to f umish at least local news to it, though such news belonged 
to complainant, while his employment by the complainant to furnish 
local news was on the recommendation of the Cleveland News, and was 
known to every one in that office. Even if the officers of the défendant 
were innocent, it is also clear that Faris and Agnew sought and obtain- 
ed from Cushing news that was other than local. 

The cases where Cushing gave any news of the défendant to the As- 
sociated Press were, I think, so sporadic and occasional as to be almost 
inévitable in a person in his position. He swears that he never made a 
practice of giving such information to the Associated Press, and I be- 
lieve he gave it, if at ail, when he was endeavoring to verify items of 
news he had received as between the two agencies. An occasional 
lapse of this kind, if it occurred, is very différent from the systematic 
disclosure by Cushing to the défendant of the news that the As- 
sociated Press carried. The secrecy of his employment by the défend- 
ant, I think, indicates the purpose of Agnew, who was defendant's rep- 
résentative at Cleveland at the time. 

The défendant further charges the complainant with getting tips of 
the Lusitania disaster and the Solvay explosion that came over the 
wires of the International News Service at Syracuse during the 
Barnes-Roosevelt trial. Complainant's affiant, Kloeber, swears that 
their news about the Lusitania came from the service of the Dow- 
Jones Company, and in regard to the Solvay explosion that their rep- 
résentative at Syracuse telegraphed, "Can I do anything on explosion ?" 
and complainant answered, "No, thanks ; regular man should get the 
night story." 

[6] The complainant, last of ail, charges the défendant with taking 
news from early éditions of newspap^rs which are members of the As- 
sociated Press and selling it to defendant's customers in the same text 
or in a paraphrase of its own. In reply to this charge the défendant 
has submitted affidavits that in Washington, Chicago, Atlanta, and else- 
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where the représentatives of the Associated Press hâve taken news 
from early éditions of defendant's subscribers and thereafter sold this 
news which défendant had secured. Thèse affidavits contain gênerai 
allégations rather than spécifie instances, and the allégations are de- 
nied by the complainant. In any event, this practice of obtaining news 
originally, derived from a competing news agency, but af ter publication, 
is quite différent from that of securing the news of a rival agency sur- 
reptitiously before publication. Both défendant and complainant con- 
fessedly secure news or "tips," so called, from first éditions of news- 
papers supplied by their competitors, and both insist that they do not 
transmit any such news until an independent investigation is made 
and the news is verified. The methods employed by the Associated 
Press are set forth in its brief as f ollows : 

"At this point there should be noted a clear and vital distinction between 
two klnds of use to which news taken from newspapers is put. The one use 
Is for the purpose of obtaining the mère information or rumor that such and 
such an eveut bas happened. Upon receipt of this information or rumor, the 
news dlstrlbuting service then proceeds to obtain the news by its own Indepen- 
dent investigation from the original sources at its own expansé, and the only 
story sent out is based solely upon the strength of such Investigation. This 
bas been a recognisied practice among ail news agencies and has existed by 
common consent. The other use Is to send out a story based In whole or in 
part upon the news obtained from the newspaper without independent inves- 
tigation. This use may include the sendlng of the bare statement of the fact 
of the event, or a more extended copy of the détails of the story of the rival 
news agency. This practice has never been recognized as falr or proper, and 
has never been adopted or allowed by the complainant. • • » This tip,' 
when received by The Associated Press, Is used, not textuaJly, nor la any 
modified form as a dispatch to the papers wlthin Its fold, for publication by 
them, but as a suggestion for Investigation. An Inqulry is set on foot, and 
an independent news report may be developed and used." 

It is évident from the foregoing statement, as well as from the 
proof s as a whole, that both sides think news, when published by any 
subscribers to a competing news agency, may properly be investigated, 
and, if verified, the resuit of the vérification may be sold. It is to be 
noted, however, that the original news is ex hypothesi the product of 
the labor and capital of him who gathers it, and whether it be treated 
as a mère "tip" for further investigation, or as an authentic and final 
report, it cannot be used by a rival news agency without depriving the 
gatherer of the very thing which is of value to him, namely, the pow- 
er to control the sale of the news he has gathered until sufficient time 
has elapsed to enable it to be published by ail the newspapers he sup- 
plies. Moreover, there is something rather grotesque in going through 
the form of verifying a tip, no matter how authentic it may be. In 
many cases the vérification with modem téléphonie communication 
would be so rapid that the time required for it would in no sensé pro- 
tect the original gatherer of the news. I cannot but feel that this mat- 
ter of independent investigation is rather a question of business policy, 
for the news service that receives the tip, than of substantive law or 
fair dealing. In other words. the real rriatte.r for considération is 
whether news gathered anû sold to a newspaper, vvhich publishcs u, 
can be used after publication by a competing news agency, either as a 
tip for further investigation or as authentic news for immédiate dis- 
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tribution before sufficient time has elapsed for the news to be publish- 
ed within the territory in which the gatherer is engaged in the gênerai 
dissémination of news. 

This question is most novel and important. I hâve said in the earlier 
part o£ this opinion that a news service is subjected to serions loss if 
its news is not protected from sale by a competing service until suffi- 
cient time has elapsed for publication by substantially ail of its cus- 
tomers. This resuit might be secured if the news gatherer provided in 
its contracts that no publication of its news should be made by any of 
its subscribers until a given number of hours after receipt of the news. 
Such a plan would obviously be wholly impracticable, and, while giv- 
ing theoretical protection, would resuit in holding back the publication 
of the news sold for many hours. I think, therefore, that the only 
way to afïord fuU protection to the newsgatherer is to prevent the use 
of news by a rival, either in the form of tips or otherwise, for a suffi- 
cient time to enable the daily newspapers throughout the country to 
receive and publish the news. There is no real publication, or purpose 
to abandon to the public, until that time. There hâve been various cases 
where the courts hâve protected those who hâve produced scénarios, 
plays, lectures, and pictures after publication ; and at common law the 
right remained after publication, unless a purpose to dedicate to the 
public was plain. Ferris v. Frohman, 223 U. S. 424, 32 Sup. Ct. 263, 
56 L. Ed. 492; Universal Film v. Copperman, 218 Fed. 577, 134 C. C. 
A. 305; Tompkins v. Halleck, 133 Mass. 32, 43 Am. Rep. 480; Caird 
v. Sime, L. R. 12 App. Cas. 326; Werckmeister v. American Litho- 
graphie Co., 134 Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591. 

Perhaps the closest analogy to the présent situation is to be found in 
the stock and grain quotation cases, where it has been uniformly held 
that a rival quotation agency cannot secure the news in a broker's office, 
or upon an exchange, and sell it, even though thèse places may be open 
to ail who désire to come in, and the news, except for this limitation, 
has become public property. Board of Trade v. Christie Grain & 
Stock Co., 198 U. S. 250, 25 Sup. Ct. 637, 49 L. Ed. 1031; National 
Telegraph-News Co. v. Western Union, 119 Fed. 294, 56 C. C. A. 198, 
60 L. R. A. 805 ; Board of Trade v. Tucker, 221 Fed. 305, 137 C. C. 
A. 255 ; Board of Trade v. Kinsey Co., 130 Fed. 507, 64 C. C. A. 669. 
69 L. R. A. 59; Board of Trade v. Cella Commission Co., 145 Fed. 
28, 16 C. C. A. 28. See, also, Kiernan v. Manhattan Quotation Tele- 
graph Co., 50 How. Frac. (N. Y.) 194. 

The protection of lectures, plays, and paintings from piracy, even 
after wide publicity, is sometimes placed by the courts upon rights of 
authors to literary or artistic property, and sometimes upon tlie theory 
of an implied contract arising from the relations of the parties. In 
the stock and grain quotation décisions the right has been likened to 
a trade secret. Board of Trade v. Christie, supra. But in ail thèse 
cases there is little basis for anything like secrecy, and there is often 
no real contract not to disclose what is published. Indeed, the per» 
son who hears or sees whatever may be the product of another's labor 
is entitled to the fullest use and enjoyment short of compétitive com- 
mercial employment, just as the public is entitled to ail the news that 
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appears in a newspaper, whatever may be its origin. The question in 
any given case is whether abandonment to the public bas been so 
complète that no further justifiable cause remains for protecting thèse 
business interests from compétitive interférence. They do stand like 
trade secrets, in that they are entitled to protection until surrendered 
to the public; but the real basis for invoking équitable aid either in 
the case of a lecture, a play, or a trade secret is that one who has, 
with labor and expense, created something which, while intangible, 
is yet of value, is entitled to such protection against damage as is not 
inconsistent with public policy. 

The case of Tribune Co. of Chicago v. Associated Press (C. C.) 116 
Fed. 126, is confidently relied upon by the défendant. That was a dé- 
cision by Judge Seaman to the eflfect that news of the South African 
War, published in the London Times and sent by cable to the Chicago 
Tribune, could not be copyrighted, and that a suit by the Tribune 
against the Associated Press to restrain infringement of copyright 
would not lie. The case was based solely upon doctrines of copyright 
law, the matter now ùnder discussion was not referred to, and the dé- 
cision was rendered by a single judge prior to that of the Circuit Court 
of Appeals of the Seventh Circuit, in the case of National Telegraph 
News Co. V. Western Union, 119 Fed. 294, 56 C. C. A. 198, 60 L. R. 
A. 805. 

A most useful discussion of the légal questions hère învolved is 
found in the opinion of Judge Grosscup, writing for the Court of Ap- 
peals of the Seventh Circuit, in the case of National Telegraph News 
Co. V. Western Union, supra. That court held that stock quotations 
received on a ticker in a broker 's office, while not subject to copy- 
right and in gênerai available to any one who cared to examine them, 
would be protected from sale for one hour after receipt. Judge Gross- 
cup said -. 

« * • • ijijjg business is, as an entlrety, a lawful one. It meets a dls- 
tlnctive commercial want, and In some of Its branches, at least, adds to the 
facillties of the business world. • • • Tbe business Involves, also, the 
use of property. This considération brlngs it at once, in a gênerai way, 
withln the protecting care of courts of equlty. At first glance the Immédiate 
act restrained in the order below — the use of the information by a rival en- 
terprise until after fiO minutes — may not appear as a trespass upon, or injury 
to, property, other than to the estent that there may be property in the 
prlnted matter. But such a vievc falls short of looklng far enough. Property, 
even as distlnguished from property in intellectual production, is not, in 
ita modem sensé, confined to that which may be touched by the hand, or seen 
by the eye. What Is called tangible property has come to be, in most great 
enterprises, but the embodlment, physlcally, of an underlylng Ufe — a llfe 
that, in its contribution to success, is Immeasurably more effective than the 
mère physical embodlment. Such for example, are propertles built upon 
franchises, on grants of government, on good will or on trade-names, and the 
like. It Is needless to say that to every ingrédient of property thua made up 
— the Intangible as well as the tangible, that which is dlscernlble to mlnd only 
as well as that susceptible to physical touch — equlty extends appropriate pro- 
tection. Otherwlse courts of equlty would be unequal to their supposed great 
purposes; and every day, as business llfe grows more compllcated, such In- 
adequacy would be increasingly felt. 

"Nowhere Is this récognition by courts of equlty of the intangible side of 
property better exemplllied than in the remédies recently developed against 
unfair compétition in trade. An unreglstered trade name or mark " 

240 F.— 63 
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essence, nothing more than a symbol, conveylng to eye and ear Information 
respecting orlgin and Identlty, as if the malnufacturer, présent in person, and 
pointing to the article were to say, Thèse are mine ;' and the Injunctlve 
remedy applled Is simply a command that this form of speech — this method of 
saying, 'Thèse are mine' — shall not be Ihtnided upon unfairly by a llke 
speech of another. -Standing apart, the symbol or speech is not property. 
Disconnected from the business in whlch it Is utllized, it eannot be monopo- 
lized. But used as a method of making an enterprlse succeed, so that Its ap- 
propriation by another would be a dlstlnctlve Injury to the enterprlse to whlch 
it is attached, the name, or. mark, becomes at once the subjeet-matter of 
équitable protection. Hère, as elsewhere, the eye of equlty jurisdlctlon 
seeks out results, and though the immédiate thing to be acted upon by the in- 
junction is not itself, alone considered, property, It Is enough that the act 
complained of will resuit, even though somewhat remotely, in in jury to prop- 
erty. 

"Considering that in such case equlty without question, lays Its restrainlng 
hands upon the injurious appropriation of words that belong to the common 
language of mankind — than which nothlng could be freer to the uses of men — 
there ought, It would seem, to be no difliculty. In the case under considération, 
to flnd the power so manifestly needful. The case under considération may be 
summed up as foUows: The business of appelle* is that of a carrier of In- 
formation. The glst of its service to the patron is that, by such carriage, the 
patron acquires knowledge of the matter communleated earlier than those 
not thus served. The ticker, wlth its printed tape, Is an Implement or means 
only to this commercial end, whlch the patron, or the patron's patron, may 
iitilize to the end intendéd but may not appropriate to some end not Intended, 
especlally if such appropriation resuit In injury to, or total destruction of, 
the service. In short, the law being clearly inadéquate to that purpose, equlty 
should see to it that the one who is served and the one who serves each gets 
what the engagement between them ealls for, and that nelther, to the injury of 
the other, shall appropriate more." 

Professor Langdell, in discussing trade-marks and good will in his 
book entitled "A Brief Survey of Equity Jurisdiction," has expressed 
much the same theory that Judge Grosscup elaborated in the opinion 
above quoted, and has pointed out that the wrong in such a case is not 
a tort to any particular thing, but — 

"tothe estate of the person Injured in the aggregate, to the unlversitas of his 
estate (as the Romans call it), conslsting, as it does. In making him so much 
poorer. Of this description are many spedes of f raud, for example, the so- 
called infringement of a trade-mark or of good will, whlch conslsts in wrong- 
fuUy and fraudulently depriving another person of customers whose patron- 
age he would , otherwise hâve received." 

I think sufficient analogies exist, particularly in the stock and grain 
quotation cases which I hâve cited, for holding that the damage to 
the complainant, which arises by taking from early éditions of newspa- 
pers published by its members information which it has gathered at 
great cost, constitutes a tortious invasion of its rights unless, as a mat- 
ter of public policy, adéquate cause can bé shown for holding that the 
partial disclosure to the public arising from ithe publication in some of 
the, newspapers that are members of the Associated Press should de- 
prive it of further right to restrict the use of its news. 

[7] The question remains whether there is any sufficient ground in 
public policy for depriving a news service of the fruits of its labors 
merely because a Hmited number of its customers hâve already been al- 
lowëd to publish the news. Undoubtedly the public is legitimately in- 
terested in and benefited by the dissémination of news, and the dissemi- 
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nation, when once begun, should not be too long delayed; but no adé- 
quate reason occurs to me for allowing a competitor to sell and dis- 
seminate the news obtained tbrough the efforts of the gatherer until the 
ordinary customers of the gatherer, within the field in which it opérâtes, 
hâve had sufficient time to receive and publish the news. The news- 
papers which hâve a contract with the news service which acquired the 
information will secure it at once, and the papers that hâve not such 
a contract can receive it from the rival agency within three or four 
hours, which ought to be sufficient time to protect the business interests 
of the news service that fîrst acquired it. I can see no harm to the 
public in such an adjustment of the corrélative rights of the parties ; 
and this conclusion is most reasonable. Concededly the complainant 
can withhold news from the public, and no one is entitled to it prior to 
publication. The object of its business, however, is to disseminate in- 
formation. To serve its customers efficiently, it must communicate 
the news at the earliest possible time. Its effort is to give out its news 
at once for immédiate publication. The publication intended, and 
generally effected, is one substântially simultaneous throughout the 
country ; that is, so far simultaneous as geographical différences in time 
may permit. It cannot, therefore, be said that the complainant lias in 
any fair sensé caused its news to be published, and thus abandoned it 
to the public, until ail the members whom it serves bave been put in a 
position where publication of the news bas been possible. 

Viewed in this reasonable light, the argument that the complainant 
bas no further right to protection after the first publication of its news 
loses much of its force. The news is in effect unpublished and un- 
available for use by competing news agencies until the time for gên- 
erai publication has elapsed, since only then can the complainant be 
truly said to hâve abandoned its news to tlie public by an unrestricted 
publication. Nor can it in my opinion be said that the complainant is 
barred from asserting its rights in this case after publication, because 
it has acted inequitably in making use of "tips" received from the de- 
fendant. Both parties hâve in this respect acted in substantial accord- 
ance with common business practice, and under the belief that their 
conduct was technically lawful. Under such circumstances neither 
should be debarred from asserting its légal right and obtaining the pro- 
tection of a court of equity, but a court of equity should only enforce 
this right if the other party to the suit is awarded similar protection. 

[8] The défendant urges that it should not be subjected to an in- 
junction restraining it from abstracting complainant's news, because 
any acts of this nature which hâve been donc were contrary to defend- 
ant's rules and the directions of its officers. I should be inclined to. take 
this view, were it not for the fact that the conduct of the représenta- 
tives of défendant in responsible positions has shown such a serions 
and systematic infraction of complainant's rights, in numerous cases 
specifîed in careful détail, that I cannot think anything less than an in- 
junction sufficient to meet the situation. Furthermore, défendant, if I 
understand its argument, still insists upon its right to obtain the Cleve- 
land local news in the manner heretofore practiced, although this is 
clearly in violation of complainant's rights. Upon the proof s offered, a 
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preliminary injunction should be granted to the complainant, restraîning 
the défendant from abstracting its news before publication. 

[9] ■ While I am personally satisfied, after giving the matter most de- 
liberate and careful considération, that the right exists to prevent the 
sale by a competing news agency of news which is taken from early 
publications of complainant's members before sufficient time has elaps- 
ed to afford opportunity for gênerai publication, and that the existing 
practice amounts to unfair trade, yet the matter is one of first impres- 
sion, and my décision cannot be regarded as sufficiently f ree from doubt 
to justify the granting of a preliminary injunction upon this branch of 
the case. 

Settle order on notice. 



UNITED STATES v. OHIO OIL CO. et aL 

(District Court, D. Wyoming. January 31, 1916.) 

No. S52. 

1. Mines and Minerals ®=3l7(l) — IyOCATio.\ — Valimty. 

A location of a ininjng claim is not valid untll there Is a discovery, in 
case of a Iode claim, of a vein or Iode containing minerai, or, in case of a 
placer claim, a discovery of petroleum or other nrtneral wlthln Its limita. 

[Ed. Note. — ror other cases, see Mines and Minerais, Cent. Dig. §§ 24, 
27, 28.1 

2. Mines and Minerals ®=3l7(l)— Location — Validitt. 

Upon discovery of minerals withln the claim, the location becomes 
valid, although in case of a Iode claim the finding of float rock, or in case 
of a placer claim the mère Indications of minerai or oil, is insufflcient. 

[Ed. Note. — For other cases, see Mlues and Minerals, Cent. Dig. §§ 24, 
27, 28.] 

3. Mines and Minerals <©=38(22) — Location— Discovery. 

Whether there has been a discovery of minerals within a claim, so as 
to perfect the location, Is a question of fact, depending on the cireum- 
stauces of the particular case. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § lOS.J 

4. Mines and Minerals ©=317(1) — Location — Validity. 

A discovery of minerais sufficient to perfect location of a elalm must be 
such a discovei-y that a person of ordinary prudence would be justified 
m further expenditure of his labor and means with a reasonable prospect 
of success, elther in developing a valuable mine, or, in case of an oil claim, 
bt securlng oil in paying quantlties, and the question cannot be left to the 
mère arbitrary will of the locator. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig, §§ 24, 
27. 28.] 

6. Mines and Minerals <g=>16 — "Placer Claim" — "Lode Claim." 

The term "placer claim"' means ground withln definite boundaries which 
contains minerai or valuable minerai deposits not in place, while the 
term "lode" or "vein," used in the statute relatlng to lode elalms, means 
Unes or aggregations of minerai Imbedded in quartz or other rock In 
place. 

[Ed. Note. — ^For other cases, see Mines and Minerals, Cent. Dig. J{ 
21-23. 

For other définitions, see Words and Phrases, First and Second Séries, 
Placer I.KJcation; Second Séries, Lode Location.] 

£=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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6. Mines and Minebals <S=»38(17) — Location — ^Discoveet — ^Evidence — Suf- 
piciency. 

In a suit to wlthdraw minerai lands from appropriation, évidence iieUÏ 
to warrant a flnding tliat the locator of claims on sucti land had made a 
discovery of oil previous to the witlidrawal order sufflcient to validate 
ttie clalm, because justlfying a person of ordinary prudence In furtlier 
espenditure of labor with prospects of success in securing oil in com- 
mercial quantities. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. EHg. § 103,] 

T. Mines and Minebals <S=>36 — Location — Withdbawal. 

Under Act June 25, 1910, c. 421, § 2, 36 Stat. 847, as araended by Act 
Aug. 24, 1912, c. 369, 37 Stat. 497 (Comp. St. 1913, § 4524), declarlng that 
ail lands withdrawn from appropriation shall be open to exploration, dis- 
covery, and occupation under the mining laws, so far as the same apply 
to metalllferous minerais, but that the rights of any person who at the 
date of any order of withdrawal is a bona fide occupant or clalmant of 
oil or gas bearlng lands, and who at sucli date is in the diligent prosecu- 
tion of work leading to the discovery of oil and gas, shall not be afCected 
or impaired, so long as such occupant shall continue in such diligent pros- 
ecution, labor performed or improvements made at a distance from a 
claim on oil-bearing lands, intended to facilitate work on the claim, sucli 
as the construction of a camp or the building of roads, falls withln tbe 
statute. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 87.] 

8. Mines and Minebals (§=338(20) — Location — Labob— PEBjfOEMANCE. 

In a proceeding to forfeit locations on minerai land withdrawn from 
appropriation, évidence held to show the performance of labor and the 
making of improvements sufflcient, within Act June 25, 1910, c. 421, § 2, 
as amended by Act Aug. 24, 1912, c. 369, to hold the claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 106.] 

In Equity. Suit by the United States against the Ohio Oil Company 
and others. Decree for défendants. 

T. W. Gregory, Atty. Gen., of Washington, D. C, C. L. Rigdon, 
U. S. Dist. Atty., of Cheyenne, Wyo., and E. J. Justice and P. P. Hob- 
good, Jr., Sp. Asst. Attys. Gen., both of Greensboro, N. C, for the 
United States. 

Eugène J. SulHvan, of Basin, Wyo., and Burke & Riner, of 
Cheyenne, Wyo., for défendants Ohio Oil Co. and Grass Creek Oil 
& Gas Co. 

C. A. Zaring, of Basin, Wyo., for défendants Kent and others. 

RINER, District Judge. 'This is a suit in equity, brought by the 
United States against the défendants named in the bill, principally the 
Ohio Oil Company, to hâve the lands in controversy, viz., the N. W. 14 
of section 18, township 46 north, of range 98 west of the sixth principal 
meridian, and the E. I/2 of the S. W. 14 of said section, now in the pos- 
session of the défendant the Ohio Oil Company, declared by decree of 
the court to hâve been at ail times from and after the 6th day of May, 
1914 (the date of the withdrawal order issued by the Président), law- 
fully withdrawn from minerai exploration and ail forms of location, 
settlement, sélection, filing, entry, or disposai under the minerai and 
nonraineral public land laws of the United States. 

®t»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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The bill further prays that the défendants and each of them be ad- 
judged and decreed to hâve no estate, right, title, interest, or daim in 
or to said lands, or any part thereof, or in or to any minerai or miner- 
ais or minerai deposits contained therein, or any part thereof, and that 
ail and singular said lands, together with ail the minerais and minerai 
deposits, including petroleum or minerai oil and gas therein contained, 
l>e adjudged and decreed to be the perfect property of the plaintiff, 
free and clear of the claims of said défendants, and each and every of 
them. There is also a prayer for an injunction and accounting. 

To this bill the défendants answered, asserting their right to the 
land in controversy by reason of certain minerai locations which they 
claim were made pursuant to the requirements of the public land laws 
of the United States relating to minerai entries. 

Under the issues made by thé pleadings, two questions are pre- 
sented for détermination by the court: First. Was there a discovery 
of minerai upon the lands in controversy prior to the date of the with- 
drawal order ? Second. Were the défendants, at the date of the with- 
drawal order, viz., the 6th of May, 1914, in the diligent prosecu- 
tion of work leading to discovery on the claims, or either of them, and 
thereafter continued in the diligent prosecution of such work? Thèse 
questions will be noticed in the order above stated. 

[ 1 -3 ] No one, I take it, will contend that under the mining laws of 
the United States a valid location of a mining çlaim, if it be a Iode 
claim, can be made until there is a discovery of a vein or Iode con- 
taining minerai within the limits of the claim located, and, in case of a 
placer claim, a discovery of petroleum or other minerai within the lim- 
its of the claim. And we may assume, further, in view of the décisions 
upon the point, that no one will claim that mère indications of minerai 
constitute a discovery within the meaning of that term as used in the 
law. Such indications, as is well stated by an eminent jurist, do not 
constitute the discovery of the minerai itsclf. In the case of a Iode 
claim it is the finding of the minerai in the rock in place, as distinguish- 
ed from float rock, that constitutes a discovery; and in the case of a 
placer claim it is because of tlie finding of petroleum or other minerai 
in or upon the ground, and so situated as to constitute a part of it, that 
a discovery can be said to hâve been made. The minerai need not be 
of commercial value, it is true ; for, as said by Judge Hawley, in speak- 
ing of a Iode claim, in Book v. Mining Co. (C. C.) 58 Fed. 106: 

"When the locator flnds rock In place, contalning minerai, he bas made a 
discovery, within the meaning of the statute, whether the rock or earth Is 
rlch or poor, whether it assays hlgh or low." 

But in ail cases it must be a discovery of minerai, as distinguished 
from mère indications of minerai, and this rule, I think, applies equal- 
ly to Iode and placer claims. In ascertaining whether or not a discov- 
ery was made, the question in any given case must be determined with 
référence to the spécial facts and conditions shown to exist in the par- 
ticular mining district where the claim under considération is located, 
in connection with the facts of the case before the court. Thùs il 
would not do to say that the discovery of seepage oil upon a mining 
location could not in any case constitute a discovery; on the other hand. 
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it would be equally erroneous to say that in every case where seepage 
oil is found upon a mining location that it constitutes a discovery. And 
this rule accounts for some apparent différence of opinion among the 
courts as to what constitutes a discovery. I think, however, a careful 
analysis of most of the cases where thèse apparent différences are found 
will show that there is no substantial différence of opinion as to the 
correctness of this rule; but its application to the facts before the 
court in each case, which necessarily differ in différent cases, cause what 
might seem at first blush to be a différence of opinion as to the rule 
itself. It is always, in every case, a question of fact, to be determined 
by the court or jury, as the case may be, whether a discovery bas been 
made or exists within the limits of the claim ûr location in controversy. 

[4-6] The affirmative évidence upon the question of discovery in 
this case is found in the testimony of the witnesses Edgitt, Loving, and 
Davis. Their testimony is to the effect that on the 30th of July, 1913, 
they commenced drilling a prospect well on the E. y% of the S. W. 
14 of section 18 ; that that well was drilled to a depth of 35 f eet, and 
that oil was discovered therein; that on the 2d of August they began 
drilling a well on the N. W. y^ of section 18, which well was drilled 
to a depth of 57 feet, and that they found oil therein. Thèse wells 
were both finished in August, 1913. The witnesses are positive in their 
statements as to finding oil, and two of them, at least, Mr. Edgitt and 
Mr. Davis, were men of expérience in drilling oil wells. Thèse two 
witnesses testified, not only to the fact that they found oil, but that the 
oil found by them was of sufïicient quantity and quality to justify a per- 
son of ordinary prudence in making further expenditures of money and 
labor, with a reasonable prospect of success in developing a valuable 
deposit of oil, and in this view they are sustained by the subséquent 
development of the property. The testimony of thèse three witnesses 
was given in a straightforward manner, both upon direct and cross ex- 
amination, and bears the impress of truth. 

The testimony on behalf of the government on this question is ail of 
a négative character. Mr. Walker, a witness for the government, tes- 
tified that he was there in the following May, nine or ten months after 
thèse drill holes were put in; that he examined them by dropping a 
Une, to which was attached a weighted can, to the bottom of the wells ; 
that in one he found no indications of oil ; that in the other there was 
an oily substance, more Hke gasoline or kérosène, but that it was not 
the crude oil found in that district. There were some other witnesses 
whose testimony was to about the same effect. Then there was the évi- 
dence of Mr. Rath and Mr. Durham, spécial agents of the Land De- 
partment, to the effect in June and July of 1915, almost two years after 
thèse drill holes were put down, and after a number of commercial 
wells had been brought in in the district, some upon the land in contro- 
versy and others near there, that they put down test holes near the test 
holes put down by Edgitt and his associâtes, but discovered no oil. 
Other than this, no effort was made by the government to impeach or 
discrédit the testimony of Edgitt, Loving, and Davis, who testified posi- 
tively that they put tliese wells down and that they found oil therein. 

Applying the ordinary rules of évidence governing the weight to be 
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attached to affirmative and négative testimony, the court feels bound to 
find that oil was taken from and was found in the test wells or holes 
on the land in controversy, drilled by Edgitt, Loving, and Davis, as 
testified to by thèse witnesses. 

In order to détermine what constitutes a discovery, within the mean- 
ing of that term as used and understood in the law, it is important to 
bear in mind the différence between a placer claim and a Iode claim. 
The term "placer claim," as I understand it, means ground within defi- 
nite boundaries which contains minerai, ground that includes valuable 
deposits not in place; while by the term "veins" or "Iodes," as, used 
in the statute, are meant lines or aggregations of minerai imbedded in 
quartz or other rock in place. In both placer and Iode claims, however, 
there must, as already suggested, be a finding of minerai, and it must 
be of such character that a person of ordinary prudence would be jus- 
tified in further expenditure of bis labor and means with a reasonable 
prospect of success in developing a valuable mine, or, if it be oil, oil 
in commercial quantities. It was held in some of the earlier cases that 
a mère willingness on the part of the locator to further expend his la- 
bor and means was a fair criterion ; but this rule is no longer accept- 
ed. A very clear statement of the true rule as now recognized and en- 
forced by the courts is found in Lindley on Mines (Ist Ed.) § 336, 
where it is said : 

"But it would seem that the question should not be left to the arbltrary 
wlll of the locator. Willingness, unless evldeneed by actual exploitation, 
would be a mère mental state, which could not be satlsfactorily proved. 
The faets which are within the observation of the discoverer, and which In- 
dueed him to locate, should be such as would justify a man of ordinary pru- 
dence, not necessarlly a skllled miner, in the expenditure of his time and 
money in the development of the property." 

Or, as stated by Mr. Justice Brewer, in Chrisman v. Miller, 197 U. 
S. 313, 25 Sup. Ct. 468, 49 h. Ed. 770: 

"There must be such a discovery of minerai as gives reasonable évidence of 
the fact, either that there is a vein or iode carrying the preeious minerai, or, 
if it bé claimed as placer ground, that it is valuable for such minlng." 

The case last cited went up from the state court of the state of Cali- 
fornia upon a finding made by the trial court, and affirmed by the Su- 
prême Court of that state, to the elïect that there had been no suffi- 
cient discovery of oil upon the lands in controversy, and that the plain- 
tifïs in error did not make an attempted location in good faith, and nev- 
er did any work upon the tract. Thèse questions, as we hâve seen, be- 
ing questions of fact found by the state court, were, under the rule 
annôunced by the Suprême Court of the United States, conclusive in 
that court. And it clearly appears from the above quotation from 
this case that it does not lay down any other or différent rule from that 
hereinbefore referred to. 

Many cases bearing upon this question were called to the court's 
attention at the argument. Thèse cases hâve ail, with the exception 
of two, been examined by the court; but to attempt to review them 
would extend this mémorandum to unwarranted length. I will, how- 
ever, briefly notice a few of them. 
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The case of Rutte Oil Co., 40 Land Dec 602, is a case where there 
was a small seepage of oil on the surface of the claim; but in that 
case the geological évidence upon which the décision was based tended 
to establish the fact that the source of the oil from which the seepage 
came might be and probably was elsewhere than within the limits of 
the claim. And in view of this évidence First Assistant Secretary 
Adams held that the small seepage of oil found upon the ground and 
a slight flow of natural gas, insufficient for commercial purposes and 
without value, from a drilled well which failed to develop oil, were 
not sufficient to constitute a discovery of oil as a basis for a placer 
mining location; but it is said in the course of the opinion in that 
case: 

"It is not necessary In the décision of thls case to hold that under no 
coneeivable circurastances could there be such seepages or flows of oil on 
the surface of land as, when found by one attempting to locate a mining 
claiin, would constitute a discovery" 

— ^thus recognizing that each case must be determined upon the facts 
then before the court. The case is not at ail at variance with the ruie 
announced by Judge Ross in Nevada Sierra Oil Co, v. Home Oil 
Co. (C. C.) 98 Fed. 673. In that case the learned judge, after stating 
what was a sufficient discovery of a Iode claim, said : 

"So, in respect to placer claims, if a compétent locator actually flnds upo» 
unapproprlated publie land petroleum or other minerai in or upon the 
ground, and so sltuated as to constitute a part of it, it is a sufficient discover,y. 
within the meanlng of the statute, to justify a location under the law, with- 
out waiting to ascertain by exploration whether the ground contains the min- 
erai in sufficient quantities to paj'." 

Another case upon which counsel for the government seem to place 
some reliance is that of Bay v. Oklahoma Southern Gas, Oil & Mining 
Co., 13 Okl. 425, 7Z Pac. 936. This case was a controversy between 
a homestead claimant and the locator of a mining claim. The case 
was not argued, as shown by the opinion, where it is said: 

"The défendants in error hâve not favored us with a brlof, and we are 
left to the record alone to ascertain the grounds for the action of the tria! 
court. In cases of this charaeter, where the défendant in error has sought 
and secured the favorable action of the trial court, and relieving hlm from 
the opération of a prohibitory order, and the adverse party brings the case 
to this court for revlew, and the défendant in error does not manifest a 
sufficient interest in the resuit to brief the case for the benefit of the review- 
ing court, we shall not go into any critical examlr.ation of the record or ex- 
tensive investigation of authorities in order to sustain the Judgment appealed 
from. If the plaintif? in error mnkes a prima facie showing of error. and 
the case is one affecting no public interest, we will rever.se the judgment." 

The facts as disclosed by the opinion are in substance as follows : 
On the 15th day of November, 1901, Bay made a homestead entry 
on the land in controversy, and on that date settled upon the land, 
and remained in peaceable possession thereof until the 17th day of July, 
1902, when the défendants in error moved a drill upon the land and 
drilîed a well 43 feet deep, at which depth they found oil and took 
out Xy^ gallons of oil, when the work was stopped by a temporary 
injunction restraining them from further trespassing upon the land. 
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This restraining order was issued by the probate judge, the district 
judge being absent, as authorized by the laws of that state. On Au- 
gust 20th qi the same year the district judge, upon a hearing, dissolved 
the temporary injunction, and it was from this last order dissolving 
the temporary injunction that the appeal was taken. 

In support of the right to take the land as a mining location, the 
défendants in error introduced in évidence in the district court a no- 
tice, purpQj-ting to hâve been given July 9, 1901, and filed with the 
register of deeds, for the county in which the land was situate, on 
the 26th of August, 1901, in which notice they claimed the tract as 
a placer mining claim. In opposition to this showing made by the 
défendants in error, the plaintiff in errer filed his own and eight other 
affidavits, ail to the eflfect that the parties making the affidavits had 
examined the land in question carefully, and that it was ail prairie 
land, covered with sod and grass, at the time of the homestead en- 
try, and that there were no oil seepages, or seeps or indications of oil 
upon the land. By congressional enactment in 1891 ail lands in Okla- 
homa were declared to be agricultural lands, and proof of the non- 
minerai character thereof was not required in making homestead en- 
try. This statute applied to ail lands in Oklahoma, except certain 
lands thereafter acquired, by treaty, from certain Indian tribes. The 
last-named lands, where they contained valuable minerai deposits, 
were open to location and entry under the mining laws of the United 
States. On the 3d of March, 1901, Congress passed an act providing, 
among other things, that the lands to be opened to settlement and 
entry under the acts of Congress ratifying the agreements or treaties 
with the Indians should be so opened by proclamation of the Prési- 
dent, and, to avoid contests or conflict of claims, that the President's 
proclamation should prescribe the manner in which settlement might 
be made upon the lands, and that: 

"No person shall be permltted to settle upon, occupy or enter any of said 
lands except as prescribed in such proclamation until after the expiration of 
HÎxty days from the time when the same are open to settlement and entry." 
Act March 3, 1901, c. 846, § 1, 31 Stat. 1093. 

It is to be observed that under this statute no person was permitted, 
whether seeking to discover minerais or to acquire settlement as a 
homestead, to enter or occupy the lands until 60 days after the time 
fixed by the President's proclamation for opening the same to settle- 
ment and entry had expired. The President's proclamation, which 
was issued on the 4th of July, 1901, fixed August 6, 1901, as the day 
for the opening of thèse lands to settlement. This being the situation, 
and there having been no discovery of oil made prior to the homestead 
entry, the Suprême Court of Oklahoma said : 

"Those who were quaJIfled to make mining locations and obtain title to 
public lands were not permitted to occupy any of thèse lands for the purpose 
of discoverlng minerais, prospecting for oil, or making minerai locations un- 
til 60 days after August 6, 1901." 

And further: 

"AU lands containlng petroleum are not subject to entry under the minerai 
laws, but only such as are 'chiefly valuable therefor'; and this is a subject 
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of proof. If the oll Is In such limited quantitics that It cannot be worked at 
a profit, then It cannot be sald to be 'chiefly valviable' for its oil. Where a 
bomestead entry bas been made in good failb, after an examinatlon by the 
entryman of tbe surface Indications, and no évidences of minerais or oils 
discovered, the discovery of minerais or oils in such land afterwards will net 
necessarily defeat bis right to the land. ♦ » » The homestead entry may 
be attacked by eontest or protest, and when the eharacter of the land as 
minerai or nonmineral Is put in issue it must be determlned by the land De- 
partment, and the findings of that department on questions of fact are, as a 
seneral rule, conclusive on the courts. But this court has frequently held that 
a homestead entry entltles the entryman to the exclusive possession of the 
land embraced in his entry as agalnst ail persons except one asserting a su- 
perior or prier right. * * * And Injunctlon is a proper remedy to pre- 
\ent trespassers and interlopers from interfering with the entryman's pos- 
session." 

The foregoing and some further pertinent remarks found in the 
opinion, but not quoted, would seem to completely dispose of the ques- 
tions before the court under the issues presented by the pleadings in 
that case. The court, however, near the close of its opinion, and after 
quoting the well-recosïnized rule that no location of a Iode mining 
claim can be made until discovery of the vein or Iode within the limits 
of the claim located, proceeds to say that: 

This "means, when applied to pincer mining for petroleura, that no loca- 
tion can be made untU the discovery of the vein or deposit from which the 
oll is drawn." 

This would mean, I take it, that no discovery in the case of oil 
would be recognized as such until the oil-bearing sands had been reach- 
ed, and, if applied in the case of a gold placer mine, there would be 
no discovery until the bedrock (upon which in almost every instance 
the values are found) was reached. I find no such rule recognized 
by any other court. 

The object of the law in requiring the discovery to précède the 
location of a mining claim is to assure good faith on the part of the 
locator and to prevent frauds upon the government; hence the dis- 
covery, as stated by Mr. Justice Brewer in Chrisman v. Miller, must 
be such as to give reasonable évidence that the ground claimed as 
placer ground is valuable for such mining, but beyond that the locator 
is not required to go. 

A case more directly in point is that of Lange v. Robinson, 148 Fed. 
799, 79 C. C. A. 1, a gold placer mining location. The court, after 
stating, as above suggested, that where there is placer gold it is almost 
a universal rule "that the 'pay streak,' so called, is in and upon, or 
near, the bedrock," and further stating that the bedrock in that par- 
ticular case was from 125 to 150 feet below the surface, and, further, 
that the overlying ground was of no value, in that it did not contain 
sufficient gold to pay for working it, proceeds to state the évidence 
upon the question as foUows: 

"The plaintiff Is a miner of many years' expérience, and testifled, in sub- 
stance, that before making his location he washed upon each claim a few pie 
plates of the sédiment deiwsited in and along the sides of the creek upon 
which the claims are located, and found in the several washings from two to 
six fine colors of gold. This was ail of the gold actually discovered by hlm 
before he made the locations. The plaintlffl also testified that his belief that 
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theré was gold on the bedrock of the claims located by hlm was based upon 
the colors which he had found." 

And then, after quoting a question and the answer of another wit- 
ness, who testified that the gold thus taken was in his judgment suffi- 
cient to justify a reasonably prudent man in the expending of time and 
money in exploring the ground, the court proceeds : 

"It will be notlced from the foregoing statement of facts that prior to 
making the locations under considération plaintiff did not actually discover 
gold in paylng quantities upon the claim located, but he did find some small 
particles of gold therein. Was this suiflcient to give to the plaintifC the right 
to locate as placer minlng claims the lands upon which this gold was found?" 

And after a discussion and review of several cases, the court reach- 
ed the conclusion that the plaintiff had made a sufficient discovery of 
gold upon the lands in controversy to entitle him to make a valid loca- 
tion of the same as placer claims under the laws of the United States. 

Applying the principles announced in this and other cases (to some 
of which I hâve referred) to the évidence in this case, I think the 
lessors of the défendant the Ohio Oil Company made a sufficient dis- 
covery of oil on the claims in controversy to entitle them to make valid 
locations of the sïmie as placer claims. There can be no question, I 
think, as to the good faith of thèse locators, for within a year after 
the date of discovery two commercial weîls were brought in upon 
thèse claims at an expense of more than $20,000. 

[7, 8] It might well be said that the conclusion reached by the court 
on the first question renders it unnecessary to consider or décide the 
second question suggested at the beginning of this mémorandum, viz. : 
Were the défendants, at the date of the order of withdrawal, bona fide 
occupants or claimants of the land in controversy, and were they on 
the 6th of May, 1914, the date of the withdrawal order made by the 
Président, in the diligent prosecution of work leading to the discovery 
of oil ? But as the question was raised and f ully argued, a large part 
of the briefs of counsel being devoted to a discussion of it, an ex- 
pression of the court's views and a finding should, perhaps, be made 
thereon, as well as upon the first question. The act of Congress of 
June 25, 1910, as amended by the act of August 24, 1912, reads as 
f oUows : 

"Sec. 2. That ail lands wlthdrawn under the provisions of this act shall 
at ail times be open to exploration, discovery, occupation, and purchase under 
the minlng laws of the United States, so far as the same apply to metallifer- 
ous minerais: Provlded, that the rights of any person who, at the date of 
any order of withdrawal heretofore or hereafter made, is a bona flde occu- 
pant or clalœant of oil or gas bearlng lands and who, at such date, is in 
the diligent prosecution of work leading to the discovery of oil or gas, shall 
not be affected or Impalred by such order so long as such occupant or claim- 
ant shall continue lu diligent prosecution of said work." 

I think there can be no question under the évidence but what the 
défendants were, at the date of the withdrawal order, bona fide claim- 
ants of the lands in controversy, and in actual occupancy of the lands. 
The évidence shows that in April, 1914, Mr. Harrison, attorney in 
fact for the locators, in company with Mr. Hurley and Mr. McFadden, 
two représentatives of the défendant the Ohio Oil Company, examined 
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the lands ; that in the last part of April the représentatives of the Ohio 
Oil Company entered into an oral agreement with Mr. Harrison to 
lease the premises and proceed with the drilling of wells for oil in 
commercial quantities. Mr. McFadden, who was the Wyoming super- 
intendent of the défendant the Ohio Oil Company, at once took steps 
to carry out this agreement. His testimony, which is undisputed, is to 
the effect that the défendant the Ohio Oil Company at once employed 
Virgil Jackson, and left him in charge of the claims ; that he f ollowed 
this up by directing that certain material owned by the défendant and 
stored at Casper he loaded on the cars for shipment to Kirbey, the 
nearest railroad point to the lands in controversy; that on the same 
day, May 4th, he ordered lumber from the Clark Lumber Company to 
be delivered on the lands in controversy, and employed a càrpenter to 
construct certain necessary buildings, ail of which was done; that on 
the day following, May 5th, he entered into a contract with a man by 
the name of R. E. Good to drill wells upon the claims in controversy 
which was subsequently done, the first well being brought in on the 
24th day of July. 

The record shows without dispute that prior to the 6th of May, 
1914, the défendant the Ohio Oil Company had, pursuant to the oral 
contract made with Mr. Harrison, expended and obligàted itself, for 
materials necessary to the work of drilling wells upon the lands in 
controversy, in the sum of $2,000 or more ; that on the 6th of May, 
1914, Mr. Harrison was in possession of the land, had established a 
camp, and that materials ordered at Thermopolis on the 5th of May 
arrived on the ground on the 7th, and the construction of the per- 
manent camp was at once commenced; that this was promptly f ol- 
lowed up by sinking two commercial wells, one on each of the claims, 
at an expense of something more than $22,000; that in addition to 
that the défendants erected a steel tank on the land for storing oil 
derived from the wells on the claims in suit, at an expense of some- 
thing like $15,000; and I think the évidence shows that this work 
was done and the expenditures made for the benefit of the several 
claims. 

It bas been so often decided that labor and improvements within 
the meaning of the statute are deemed to hâve been had on a mining 
claim when the labor is performed or the improvements are made 
for its development, that is, to facilitate the extraction of the minerai 
the claim may contain, though in fact such labor and improvements 
be at a distance from the claim, that the citation of authorities seem 
unnecessary. Thus, it bas been held that the building of roads and 
the like for the purpose of aiding in the development of mining prop- 
erty, although not within the limits of the claim itself, was a sufficient 
compliance with the statute requiring assessment work to be done. 

Without prolonging this mémorandum by reviewing the cases or 
the testimony relating to this question, it is sufficient to say that I 
bave examined the cases called to my attention in the.briefs of counsel, 
and hâve read at length the évidence contained in the record, and hâve 
reached the conclusion that the défendants were bona fide occupants 
and claimants of the oil-bearing lands in controversy, and were en- 
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gaged in the diligent prosecutiooof the work leading to the discovery 
of oil in commercial quantities on said lands at tlie date of the with- 
drawal order made by the Président, to wit, the 6th day of May, 1914. 
Findings will be made to conform to the views just stated, and a 
decree entered thereon. 



UNITED STATES v. STOCKTON MIDWAT OIL CO. et aL 

(District Court, S. D. Callfomla, N, D. January 5, 1917.) 

(No. A-54.) 

1. Mines and Mineeaus <S=»17(1) — Location — Effect of. 

The mère location of claims does not establlsh a valid minerai claim, 
discovery of minerais being the prerequlslte, although the locators before 
discovery are entltlèd, as agalnst ail persons save the government, at 
least, nnhindered to engage dillgehtly In the prosecution of work leading 
to the discovery of minerais. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 24, 
27, 28.] 

2. Mines and Minebals <&?=9 — Witsidkawal of Lands — Minéral Locations. 

Under Hckett Act June 25, l9lO, e. 421, 36 Stat 847 (Comp. St. 1913, §| 
452,3-4526), declaring that in e\*érlt of withdrawal of public lands from 
appropriation, those engaged at the date of withdrawal In the diligent 
prosecution of worki leading to the discovery of oil or gas under mîning 
locations shall be protected, such a locator, even as agalnst the govern- 
ment, is entitled to pursue his work of discovery uninternipted. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §J 
9-13.] 

3. Mines and Minebals "®=336 — Discovebt — Effect of. 

A locàtor's discovery of oil on one clalm cannot perfect hls. location on 
an adjoining claim, as to which there was no discovery, thougb raislng 
a natural inference that pil could be discovered on such clalm. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. $ 87. J 

4. Mines and Minebals <S=»23(2) — Assessment Wobk— Gkotjp Theoby. 

Under Bev. St. § 2324 (Comp. St. 1913, § 4620), declaring that on each 
clalm, until a patent bas been issued therefor, not less than ?1(X) worth of 
labor shall be performed or improvements nïade during each year, annual 
assessment work under the group theory, if otherwise sufflcient in amount, 
done upon oné of a group of contiguOus clalms and calculated to ald in 
the development of the minerai resources of the entlre group, is sufficient 
to liold and protect ail of the clalms constltutlng the group. 

[Ed. Note.--For other cases, see Mines and Minerais, Cent. Dig. S M.] 

5. Mines A.Nb Minebals <@=»9 — Ijocation — Discovebt — Gboup Theobt. 

The Pickett Act, relàtlng to withdrawal of public lands fronï appro- 
priation, déclares that such withdrawal shall not affect the rights of 
locators in diligent prosecution of work leading to the discovery of oil. 
Rev. St. § 2324, déclares that until issuance of patent not less than $100 
worth of labor shall be performed or Improvements made during each 
year, whlle section 2325 (Comp. St. 1913, § 4622) déclares that a patent 
for any land elalmed and loGa;ted for valuable deposlts may be obtalned 
only In case $500 worth of lalx>r upon the clalm bas been performed. A 
contract for the exploration of contiguous locations, to discover whether 
the group contalned , oli, requlred explorations to be made on only pne 
claliii, and, In event of the discovery bf oïl, provlded that they shoùld 
be continùed on tlie other clalms. Before oil was discovered the lands 

(Ê=»For other eaaes see sniae topic & KEy-NUMBER lu ail Key-Numbered Digest» & Indexe» 
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were withdrawn from appropriation, though exploration wofk at that 
time was proceedlng on one of tbe claims. The work reSulted in the 
discovery of oll, and défendant, the value of the exploration work on one 
claim exceeding the amount whleh would hâve been required to hold ail 
the claims, contended that It was entitled to ail of the claims, notwlth- 
standing withdrawal under the group developmtent theory; the work on 
one of the claims belng for the development of ail. Held that, as the 
group development theory Is applied only to development work after dis- 
covery and as défendant, if unsuccessful as to the claim explored, would 
bave abandoned the others, such theory is inapplicable. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §| 9-13.] 

In Equity. Suit by the United States against the Stockton Midway 
Oil Company and others. On apphcation for injunction and for receiv- 
er. Injunction granted, and receiver appointed. 

E. J. Justice, Sp. Asst. Atty. Gen., Frank Hall and A. E. Campbell, 
both of San Francisco, Cal., and Albert Schoonover, U. S. Atty., of 
Los Angeles, Cal., for the United States. 

A. L,. Weil, of San Francisco, Cal., and C. W. Miller, of Stockton, 
Cal., for défendants. 

BLEDSOE, District Judge. This is an application by the plaintifif 
for an injunction in restraint of waste and for the appointment of a 
receiver for oil property claimed by the government in its proprietary 
capacity, and nowr in the possession of and being operated for the 
production of oil by défendants. The case is a so-called "withdrawal 
suit" and in its substantial features is of the form, scope, and purpose 
of cases heretofore considered and reported. United States v. Mc- 
Cutchen et al. (D. C.) 234 Fed. 702, same case on final hearing 238 
Fed. 575 ; also United States v. Midway Northern Oil Co. (D. C.) 232 
Fed. 619, heretofore heard and determined by Judge Bean sitting in 
this court. 

The facts of the case présent no conflict. Substantially they are as 
foUows: The land in dispute is the southeast quarter of section 14, 
township 31 south, range 22 east, Mt. Diablo meridian, in the state of 
CaUf ornia. AU of the four quarters of the section named were locat- 
ed as four placer claims at the same time and by the same persons, and 
of course are contiguous. Each quarter section later passed into the 
possession of the Bear Creek Oil & Mining Company, under which 
the General Petroleum Company now claims, for development pur- 
poses; previously to production of oil upon the land, it was what is 
known as "wild-cat" territory, in that it was not known to contain oil, 
and was not near enough to a known oil territory to make the exist- 
ence of oil therein reasonably probable, although its relation to other 
oil lands, and its geological characteristics were such as to suggest tlie 
possibility that it contained oil. The Bear Creek Oil Company conclud- 
ed to explore the land for oil, and in pursuance of that purpose entered 
into a contract with the original locators which contained the following 
among other stipulations : 

"In considération of said covenants on the part of the party of the flrst 
part, the party of the second part hereby agrées that it will, within 20 days 
after the date hereof, commence the érection on each three quarters In said 
section of buildings sufflcient and sultable to carry on the business of drilllng 
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for oU, and an oll drillng derrick. On the remainlng quarter, to complète a 
standard drUling rig and as soon as practlcal tliereafter to commence the 
actual work of drlUing the well and continue the same wlth reasonable dili- 
gence until iuccess or dbandonment, that is to »ay, untit the territory »hcUl 
hâve leen tested for petroleum oU. (Itallcs suppUed.) After the completion 
ot a well on the flrst quarter producing oïl in paylng quantitles, the sald 
party of the second part agrées to commence a well on one of the remalning 
quarter sections, and after oll shall hâve been dlscovered on the second quar- 
ter In paylng quantitles, work wlU be commenced and prosecuted in a simllar 
manner on each of the thlrd and fourth quarters successlvely." 

Pursuant to this contract the Bear Creek Oil & Mining Company es- 
tablished a camp at the center of the section and erected a building or 
buildings on each of the four quarter sections, which were thereafter 
continuously occupied by its employés. A water line was run, a water 
tank was established on one of the quarters, a road was made, and a 
skeleton derrick was erected on each quarter. Thèse improvements 
were made in the spring of 1909, and completed some time in June of 
that year. Work on the drilling of a well on the southwest quarter and 
near the center of the section was begun in June, 1909, and continued 
imtil oil was discovered in the fall of 1909, and the well completed in 
Februar)^, 1910. The skeleton derrick on the southeast quarter, in- 
volved in this suit, was destroyed by wind in the fall of 1909, and an- 
other derrick was erected thereon during the winter following. 

After the completion of the well on the southwest quarter, wells were 
drilled consecutively on the northwest, northeast, and southeast quar- 
ters, the one on thé southeast, the last to be drilled, having been spud- 
ded in in May, 1910, and later oil was discovered on that tract. On 
December 15, 1909, an affidavit as to the work theretofore done on 
the southeast quarter was filed, which said affidavit purported to recite 
the doing of so-called assessment work upon the claims during the year 
1909 in a sum considerably in excess of the statutory requirements. 
Said affidavit also recited that such expenditures were made for the 
purpose of holding said claim, and also recited that, in addition to the 
labor done on said claim,. the Bear creek Oil & Mining Company was 
the owner of the four claims heretofore referred to, covering the four 
quarters of the section above mentioned; that they lay in a contiguous 
compact group, and that the labor done and improvements placed upon 
any one of said claims tended to and did develop and détermine the oil- 
bearing character of said contiguous claims and of each of them ; also 
that upon said group of claims the owner had performed labor and 
made improvements of the value of not less than $20,000, etc. 

[ 1 ] The lands in question were withdrawn f rom appropriation under 
the minerai land laws of the United States by the executive withdrawal 
of September 27, 1909. See U. S. v. Midwest Oil Co., 236 U. S. 459, 
35 Sup. Ct. 309, 59 L. Ed. 673. Up to the time the lands in controversy 
were withdrawn from appropriation, no "discovery" of any minerai 
had been made. The claim had been "located" — that is, appropriate 
monuments and a miiieral location notice had been set up — but tlie sine 
qua non of a valid minerai claim, viz., the discovery of minerai within 
the limits of the claim, had not been accomplished. The locators, then, 
were in the position referred to and commented upon in McL,emore v. 
Express Oil Co., 158 Cal. 559, 112 Pac. 59, 139 Am. St. Rep. 147. 
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They had acquired no permanent vested rights of any character, and in 
virtue of their location and occupancy of the claim had acquired mere- 
ly the limited right, as against ail persons save the government, at 
least (McLemore v. Express Oil Ce, supra) unhindered, to engage dili- 
gently in the prosecution of work leading to a discovery of oil or other 
minerai content within the boundaries of the claim located. 

[2] As I was led to conclude in the McCutchen Case, on application 
for a receiver, supra, the withdrawal order itself, by its terms, recog- 
nized and sought to protect this substantial, though limited, right. Ex- 
press congressional récognition of it was accorded in the Pickett Act 
(36 Stat. 847), which, while neither acknowledging nor repudiating the 
validity of the withdrawal order, limited the extent to which such or- 
der might otherwise go, if valid, by protecting from withdrawal those 
who were at the date of withdrawal "in diligent prosecution of work 
leading to discovery of oil or gas." In other words, by this act Con- 
gress sought to give oil locators before discovery the same rights as 
against the government that judicial décisions had given them as 
against third persons. There is no inference to be drawn, however, 
that Congress, legislating, as it then was as to withdrawals and in aid 
of the proprietary rights of the government, was intending to confer 
any additional rights, particularly as against the government, upon 
those claiming, without a discovery, land withdrawn by compétent au- 
thority. The net resuit of the situation, then, was that, upon the with- 
drawal of the land embraced within his claim, in the absence of a dis- 
covery, a claimant possessed no rights at ail, as against the government, 
save the right, if he were then actually engaged in the diligent prosecu- 
tion of work leading to a discovery of oil or gas on such claim, to "con- 
tinue in diligent prosecution" of such work until a discovery, as a re- 
suit of such continued diligent prosecution, had been efifected. By 
that event, of course, and not till then, liis immunity as against attack 
by the government in its proprietary capacity would be complète. 
Previously to such event, and in the absence of the required diligent 
prosecution of work, he has no défense to the government's claims. 

[3] Confessedly, at the date of the executive withdrawal order in 
1909, no work of any'kind, diligent or otherwise, leading to a discov- 
ery of oil in the southeast quarter of section 14, was in progress. 
Diligent work, pursuant to the contract lierein above referred to, was 
in progress on the southwest quarter; but the most that work could 
"lead" to, as in fact ail it did "lead" to, was a discovery with respect 
to the claim on such southwest quarter. A discovery of oil on the 
southwest quarter, no matter how persuasive as to the présence of 
oil in, could not validate the location on, the southeast quarter. Ne- 
vada Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. 673 ; Olive Land 
& Development Co. v. Olmstead (C. C.) 103 Fed. 568. Défendants 
concède this, but claim (and this is the only question in the case) that 
the diligent prosecution of v/ork at the time of withdrawal on the 
southwest quarter, under the so-called "group development" rule, 
sufficed to protect, until actual discovery, the other three claims in 
the group. 

240 F.— 64 
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[4] This "group development" theory is based upon a situation 
well known and recognized in the mining world, to the effect that 
annual assessment work, if otherwise sufficient in amount, done upon 
one of a group of contiguous claims and calculated to aid in the 
development of the minerai resources of the entire group, will be 
accepted by the government and will suffice to hold and protect ail 
the claims constituting the group. Section 2324, Rev. Stat. (Comp. 
St. 1913, p. 4620) ; Anvil Hydraulic Co. v. Code, 182 Fed. 205, 10.S 
C. C. A. 45, where a very satisfactory statement of the rule may be 
found. But the inhérent and fundamental weakness of defendant's 
contention in this regard is that the rule of "group development," 
both 'in the statute and in the décisions, relates only to subsisting min- 
erai claims — i. e., claims upon or within which a discovery has been 
made. No case to which my attention has been called, and no statute 
or régulation of which I hâve knowledge, makes the group development 
rule applicable to any claims other than those upon which annual as- 
sessment work is due, viz. claims founded upon a discovery. Prior 
to discovery, "assessment work" will not suffice to hold a claim, nor 
will it suffice to take the place of a discovery. In its légal efïect, it 
is "irrelevant and immaterial." McLemore v. Express Oil Co., supra. 
Nor is the Pickett Act, expressly or impliedly, a récognition of the 
"group development theory," as suggested by counsel for défendant. 
As above indicated, that act was passed because of, and with référence 
to, a controversy over the status of claims where a discovery had not 
been made ; it had no concem with, and is not affected by, any régu- 
lation or statute respecting the continued holding of claims already 
valid in law because a discovery therein had been made. 

Counsel's argument is based upon the f act that the language of the 
Pickett Act does not in express terms demand that the "diligent prose- 
cution of work" shall be performed upon the claim in question, and 
that in conséquence, and in light of the practice and décisions re- 
specting tlie doing of annual assessment work upon claims held in 
groups, such practice and décisions are "to be read into" the Pickett 
Àct, and "diligent prosecution of work" adjudged accordingly. The 
dissimilarity of the situations, however, makes inapposite the sug- 
gestion of reading the one law into the other. The one had to do with 
the holding of a claim valid in law ; the other had to do with the in- 
itiating of such a claim. In addition, though it may not be so phrased 
in express terms, the clear inference to be drawn from the Pickett 
Act is that Congress intended that the work therein provided for 
should be done upon the précise land which might be the subject of 
a withdrawal order. Nothing in the act serves to indicate any other 
intention ; the language of the décisions furnishing the inspiration as 
well as the wording of the act (Miller v. Chrisman, 140 Cal. 440, 73 
Pac. 1083, 74 Pac. 444, 98 Am. St. Rep. 63 ; McLemore v. Express 
Oil Co., 158 Cal. 559, 112 Pac. 59, 139 Am. St. Rep. 147; Borgwardt 
V. McKittrick Oil Co., 164 Cal. 650, 130 Pac. 417) lends countenance 
to no such suggestion as is advanced herein; and, finally, the lan- 
guage of the act itself is inconsistent with such a conclusion. It pro- 
vides that, if a boiia fide occupant or claimant is in "diligent prosecu- 
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tion of work leading to discovery of oïl or gas," he shall not be af- 
fected by the withdrawal order. Obviously, the work which will 
avoid withdrawal must be work which, if persisted in, will "lead" to — 
i. e., bring about — a discovery of minerai upon the précise land with- 
drawn. No other land was in contemplation; on no other land could 
a discovery be made which would be productive of any minerai rights 
in or to the land withdrawn. 

The argument is also advanced that, though section 2325, Revised 
Statutes (Comp. St. 1913, § 4622), permits the issuance of a patent 
as for minerai land only in case $500 worth of labor "upon the claim" 
has been performed, yet nevertheless the Land Department bas con- 
sistently applied the "group development" rule to applications for pat- 
ent, and has in conséquence directed issuance of patents where the 
work was not done "upon the claim," but only upon one of a group 
of claims. Copper Glance Lode, 29 Land Dec. 542 ; Zéphyr and Other 
L,ode Claims, 30 Land Dec. 510. With this premise, the conclusion 
is urged that the ruling of the court in its considération of the Pickett 
Act should be along similar lines. Aside from the obvious fact that 
a différent rule of construction might reasonably be followed as be- 
tween section 2325, in which the govemment is asserting and seeking 
to enforce no proprietary right, and the Pickett Act, in which such a 
right is asserted and dealt with, it would seem to suffice to suggest 
that under section 2324 of the Revised Statute (Comp. St. 1913, § 
4620), where the group development rule received its first récognition, 
by the doing of assessment work pursuant to such rule, the one sub- 
stantial right in connection with minerai land, viz. the right to hold 
and work the claims, even as against the govemment, was secured. 
Such being the case, it was perhaps not improper, and in furtherance 
of the libéral construction of mining laws in aid of minerai develop- 
ment, that the department should consider that a vested right, even 
as against the govemment, having been thus acquired, a patent, which 
is merely evidentiary of that right, should follow, even though express 
authorization of such patent, based upon group development work, 
was lacking in section 2325. It might be that the department was too 
libéral in its construction of section 2325. However, nothing in aid 
of a proper construction of the Pickett Act, where the rules are to 
be applied with strictness in favor of the govemment, is to be gleaned, 
in my judgment, from the department's construction of section 2325. 

The décision of Judge Riner, of the District Court of Wyoming, in 
United States v. Ôhio Oil Company, 240 Fed. 996, is cited in sup- 
port of defendant's contention. True it is, in that case, that Judge 
Riner, apparently without giving considération to the précise point 
involved herein, did hold that work done apparently on one or more 
claims for the benefit of several would redound to the benefit of 
the claimant and suffice, as against the provisions of the Pickett Act, 
to vest him with a valid title to the land as minerai land with re- 
spect to ail of the claims. Preliminarily, it should be observed that 
with respect to tlie claims in question Judge Riner had found that 
a sufficient "discovery" in law had been made ; for the holding of the 
claims thereafter, of course, the "group development" rule adverted 
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to by Judge Riner was applicable and proper. Moreover, ît îs appar- 
ent f rom the facts in that case that the contract entered into previously 
to the withdrawal order provided for the drilling of wells "on thèse 
lands." It would seem, therefore, as if in that case there was a pos- 
itive agreement to prosecute work by the drilling of wells upon each 
one of the claims in question. Such might properly hâve been held 
by Judge Riner to hâve been the diligent prosecution of work with 
respect to ail of the claims at the time of the withdrawal order. In 
the case at bar, however, it is apparent f rom the terms of the contract 
entered into that in the event of the failure to discover oil on one 
of the claims, no wells would hâve been drilled upon the others; in 
conséquence there was no positive obligation to do anything on the 
southeast quarter at the time the withdrawal order was promulgated. 
As a necessary resuit thereof, there was no diligent prosecution of 
work at that time with respect to such southeast quarter. Irrespec- 
tive of what the conclusion may hâve been in the Ohio Oil Case, then, 
the case at bar is clearly differentiated from that case, and not within 
either tlie spirit or scope of its ruling. 

In addition, it may be said that, to hold that one may acquire rights 
as against the government, in the face of a withdrawal order, merely 
by following the "group development" rule, prosecuting his work upon 
several claims in succession, but always one at a time, is to go counter 
to the holding in Borgwardt v. McKittrick Oil Co., supra. There it 
was sought to engraft upon the rule requiring diligent prosecution of 
work leading to a discovery, the qualification that it might be engaged 
in within a "reasonable time" after location. This qualification was 
expressly repudiated by the court, it being said (164 Cal. 661, 130 Pac. 
421): 

"The rule declared by the décisions does not so provide. The attempting 
locator's possession is protected only while he may f airly be held to be actually 
engaged in such work as may reasonably be held to be discovery work." 

So hère, if actually engaging in the diligent prosecution of work 
leading to discovery is essential, the putting off of that work with re- 
spect to one claim, while another claim was being explored for pur- 
poses of discovery, would seem to be destructive of the right of the 
claimant to be protected in his claims upon which no work was actu- 
ally being done. The lands in controversy having been withdrawn be- 
fore discovery, and no diligent work leading to such discovery having 
been in progress at the date of withdrawal, it foUows that défendants 
show no such right to the lands as to négative the probability of the 
government's success on final hearing. 

The motion for injunction and receiver, applied for, will therefore 
be granted. Counsel will draft appropriate decrees. 
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WOREN V. WITHBRBEE, SHERMAN & CO. 

KUZMAN V. SAMB. 

(District Court, N, D. New York. March 28, 1917.) 

OouKTS <@=506 — CoMiTT— State and Fedeeal Couets— Concukbent Jubisdic- 
TioN— Action fob Damages. 

Where the state and fédéral courts hâve concurrent jurlsdiction oyer 
a cause of action for damages for négligence, wherein no spécifie property 
is selzed or mfade the subject of the litigation, the prosecution of an action 
in the fédéral courts wlll not be stayed until the détermination of an 
action for the same relief previously begun In the state courts, sinee to 
grant such relief would be for the fédéral courts to refuse to exercise 
their jurisdiction. 

At Law. Separate actions by Joseph Woren and by Branislaw 
Kuzman against Witherbee, Sherman & Co. On motions by the de- 
fendants to stay the further prosecution of the actions until the trial 
and détermination of actions by the same plaintiffs, respectively, against 
the same défendants, for the same cause, pending in the state court. 
Motions denied. 

Motions by défendants, respectively, to stay the further prosecu- 
tion of thèse suits in this court until the trial and détermination of 
suits by the same plaintiffs, respectively, against the same défendants, 
respectively, for the same cause, respectively, now pending in the 
Suprême Court of the State of New York, Essex County, and which 
suits in the state court were brought prior to the bringing of thèse 
actions in the fédéral court. 

Stokes & Owen, of Port Henry, N. Y. (H. E. Owen, of Port Henry, 
N. Y., of counsel), for the motion. 

Grant & Wager, of Utica, N. Y., opposed. 

RAY, District Judge. It would seem to be the law that a person 
having a cause of action, or claiming to hâve a cause of action, against 
a défendant, may bring suit thereon in the state court, proper county, 
and also in the United States District Court, proper district. The 
pendency of the one suit in the one court is not a bar to the suit in 
the other or to its prosecution. This assumes, of course, that for pur- 
poses of jurisdiction in the United States court there is the necessary 
diversity of citizenship and amount in controversy. Hère it is con- 
ceded that in each suit more than $3,000, exclusive of interest and 
costs, is involved and in dispute, and that there is the necessary di- 
versity of citizenship. No property bas been seized or taken posses- 
sion of by either court in either action. Each action is to recover 
damages for alleged négligence of the défendant. Each of the above- 
named plaintiffs brought his action in the state court, and thereafter 
without trial in the state court, and without discontinuing his suit in 
that court, brought action for the same cause in the United States Dis- 
trict Court, Northern District of New York. 

In each case the défendant asserts that it should not be harassed by 
the pendency of the case in the state court and also the pendency of 

^ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the case on the same cause of action in the United States court, and 
that the plaîntiff, he having first sued in the state court, should either 
discontinue in the state court or be enjoined by the United States Dis- 
trict Court from further prosecuting the case in such District Court 
until a trial, détermination, and judgment in the state court. But both 
courts hâve jurisdiction of this cause. If the fédéral court enjoins 
the plaîntiff in its court from proceeding further, it is refusing to 
exercise its own power and jurisdiction and in effect surrendering it 
to the state court. This the fédéral court cannot do, unless there is 
property or property rights involved, which is the subject of the 
litigation and the custody of which is in the state court. As I under- 
stand the rule, when there is a res and the one court having jurisdic- 
tion bas taken possession (in effect) of that res, and is proceeding to 
hear the case and adjudicate regarding it, the other court of concur- 
rent jurisdiction will not exercise its jurisdiction regarding or over 
that subject-matter as to the same questions. This proceeds on the 
doctrine of comity, and not because of want of jurisdiction in the first 
instance. Thus in Rickly Land & Cattle Co. v. Miller & Lux, 218 U. 
S. 258, 262, 31 Sup. Ct. 11, 13 (54 L. Ed. 1032), the court held: 

"Where riparlan rights of several parcels of land in différent states, but on 
the same river, are Involved, the courts of both states hâve concurrent juris- 
diction, and the court first seized should proceed to détermination wlthout 
interférence." 

In the opinion the court said : 

"We are of opinion, therefore, that there was concurrent jurisdiction In the 
two courts, and that the substantlve issues în the Nevada and Callfornla suits 
were so far the same that the court first seized should proceed to the déter- 
mination wlthout interférence, on the principles now well settled as t)etween 
the courts of the United States and of the states. Pront v. Starr, 188 U. S. 
537, 544 [23 Sup. Ct. 398, 47 U Ed. 5841 ; Ex parte Toung, 209 U. S. 123, 161, 
162 [28 Sup. et. 441, 52 U Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann.. Cas. 764]." 

In Harkrader v. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 119, 125 
(43 L. Ed. 399), the court held: 

"When a state court and a court of the United States may each take juris- 
diction of a matter, the tribunal where jurisdiction flrst attaches holds it, to 
the exclusion of the other, untll Its duty is fuUy performed and the jurisdio- 
tion involved is exhausted ; and thls rule applies alike lu both civil and crirai- 
inal cases." 

This is also expressly stated in the opinion in the case, citing Free- 
man v. Howe, 24 How. 450, 16 L. Ed. 749; Buck v. Colbath, 3 Wall. 
334, 18 Iv. Ed. 257; Taylor v. Taintor, 16 Wall. 366, 21 L. Ed. 287; 
Ex parte Crouch, 112 U. S. 178, 5 Sup. Ct. 96, 28 L. Ed. 690. 

If this broad statement applies in cases where an action has been 
commenced first in the state court in an action to recover damages for 
négligence, and later in the United States District Court by the same 
plaintiff against the same défendant on the same précise cause of 
action, and no property has been attached, then the United States Di,ç- 
trict Court must suspend ail action until thé parties hâve in sotne 
manner disposed of the case pending in the state court. If this h& 
the law, then in a case to recover a judgment for damages for nég- 
ligence tlie pendency of a former action for the same cause between. 
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the same parties in the state court is, in effect, a bar to the further 
prosecution of a suit between the same parties on the same cause of 
action subsequently brought in the United States court, no property 
having been attached or seized. 

But I do not 80 understand the case or rule intended to be stated. 
In Palmer v. Texas, 212 U. S. 118, 125, 29 Sup. Ct. 230, 232 (53 L. 
Ed. 435), the court said : 

"If the State court had aequlred Jurisdlctlon over the property by the pro- 
ceedings for the appolntment of Its recelver, and had not lost the same by the 
subséquent proceedlngs, then, upon well-settled prindples, often recognized 
and enforced in thls court, there should be no Interférence wlth the action 
of the state court while thus exercising its authorized jurisdictlon. Tlie féd- 
éral and state courts exercise jurisdiction within the same territory, derived 
f rom and controlled by separate and distinct authorlty, and are thcrefore re- 
quired, upon every prlnciple of Justice and propriety, to respect the jurisdic- 
tion once acquired over property by a court of the other soverelgnty. Ifi a 
court of compétent jurisdiction, fédéral or state, bas taken possession of prop- 
erty, or by its procédure bas obtalned jurisdiction over the same, such prop- 
erty is withdrawn from the jurisdiction of the courts of the other authorlty 
as efïectually as If the property had been entirely removed to the territory of 
another soverelgnty. Wabash Railroad v. Adelbert Collège, 208 U. S. 38, and 
prevlous cases In this court dted therein at page 54 [28 Sup. Ct 182, 187, 52 
L. Ed. 379]." 

In this Wabash Railroad Case the court held that : 

"The taking possession by a court of compétent jurisdiction of property 
through Its offleers wlthdraws that property fronï the juilsdîction of ail other 
courts, and the latter, though of concurrent jurisdiction, cannot dlsturb that 
possession, during the continuance whereof the court originally acquirlng 
.iurisdlction Is compétent to hear and détermine ail questions respecting the 
title, possession, and control of the property." (Itallcs mine.) 

In McClellan v. Carland, 217 U. S. 268, 282, 30 Sup. Ct. SOI, 505 
(54 L. Ed. 762), it was expressly held that the pendency of a suit in 
the state court is no bar to proceedings concerning the same matter 
in a fédéral court having jurisdiction thereover. In the opinion the 
court said: 

"The rule Is well recognized that the pendency of an action In the state 
court is no bar to proceedings concerning the same matter in the fédéral 
court having jurisdiction, for both the state and fédéral courts hâve certain 
concurrent jurisdiction over such controversles, and when they arise between 
oltlzens of différent states the fédéral jurisdiction may be invoked, and the 
cause carried to judgment, notwithstanding a state court may also bave taken 
jurisdiction of the same case." 

In the last-cited case the fédéral court stayed proceedings in its own 
court in an action where it had jurisdiction in order that a suit involv- 
ing the same matter might be brought in the state court and there de- 
termined. This, it was held, it could not do. The court said: 

"So far as the record presented to the Circuit Court of Appeals shows, the 
only ground upon which the Circuit Court acted In postponing the suit was 
because the state of South Dakota, which had applied to be nïade a party, 
and which application was denied, was about to begin a suit in the state 
court to détermine an escheat of the estate of John C. McClellan, therefore 
the action was stayed, first, until the beglnning of such suit, and then until 
it was determined, It therefore appeared upon the record presented to the 
Circuit Court of Appeals that the Circuit Court had practically abandoned Its 
jurisdiction over a case of which it had cognizance, and tumed the matter 
over for adjudication to the state court. This, It has t«;en steadily held, a 
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fédéral court may not do. Chicot County v. Sherwood, 148 D. S. 529, 534 [15 
Sup. et. 695, 37 h. Ed. 546]." 

In this last case, 148 U. S. 534, 13 Sup. Ct. 697, 37 L. Ed. 546, it is 
said : 

"But the courts of the United States are bound to proceed to judginent and 
to afford redress to suitors before them In every case to whlch their juris- 
diction extends. They eaunot abdlcate their authorlty or duty in any case in 
favor of another jurisdiction. Suydam v. Broadnax, 14 Pet. 67 [10 L. Ed. 
357] ; Union Bank v, JoUy's Administrators, 18 How. 503 [15 L. Ed. 472]." 

In the instant case no property is held, or in question, of which either 
court is seized. It is a cause of action to recover damages, and nothing 
more. True, an action on this cause of action (each case) was first 
brought in the state court and is still pending, and the exercise of its 
powers and jurisdiction invoked. But this was no bar to the bringing, 
and is no bar to the prosecution, of a suit in the fédéral court there- 
after brought on the same cause of action and between the sàme par- 
ties (McClellan v. Carland, supra), and is no bar to the prosecution of 
the suit in the fédéral court. If this court now enjoins the plaintiff 
in each suit, respectively, from proceeding further in the fédéral court 
until final action in the state court, such action on its part is a practical 
abandonment of its own jurisdiction in favor of the state court for the 
time being, and a refusai to exercise its jurisdiction and powers in the 
premises. until that time. To proceed with the cause is not an interfér- 
ence with the state court or any property in its custody regarding which 
it is proceeding to adjudicate. The conclusion reached is sustained 
also by the décision in Défiance Water Co. v. City of Défiance (C. C.) 
100 Fed. 178. At page 179 the court said: 

"On the other hand, the rule is well settled that, where there Is a mère 
controveisy between the parties without the possession by the court of any 
property , taken under its control for the purposes of the suit, the pendency 
of a suit in the state court in^olving the sanïe subject-matter is no bar to 
the prosecution of a suit in a fédéral court. See Bail v. Touipkins (Ô. C.) 
41 Fed. 486, where the distinctions are polnted out; Morris v. Llndauer, 6 U. 
S. App. 510, 54 Fed. 23, 4 C. C. A. 162 ; Rothschild v. HasbrpucU (C. C.) 65 Fed. 
283. It follows that the couiplalnant in this case has the rlght to proceed 
with the suit in this court, and the court Is bound to entertain such suit in 
the ordinary course. Whlle this court wlU not go out of the oi'dlnary course 
of procédure for the purpose of expedlting the case, so as to antlclpate a 
.iudgment of the state court, it has no authorlty to hinder the plaintiff in bring- 
ing the case forward to judgment for the purpose of favoring proceedings in 
any other jurisdiction." 

I think it would be fatal error to grant thèse motions. For the con- 
venience of witnesses thèse actions ought to be tried in Essex county, 
where the alleged causes of action arose, but no term of this court is 
held in that county. I know of no authorlty for staying proceedings 
in this court, even temporarily, for that reason. There is no way to 
compel the plaintifïs in the suits pending in the state court to proceed 
there. Thé défendants can move the cases in the state court, and, if 
not prosecuted by the plaintiff, take a dismissal with costs. Should 
this court grant thèse .motions and should the plaintifïs in the suits 
in the state court either consent to or allow a dismissal, such dismissals 
would not be on the merits or a bar to the prosecution of thèse suits 
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in the fédéral court, and the défendants would be in no better position 
than they now occupy. The plaintiff in each suit may elect in which 
court he will proceed to trial and submit to a dismissal in the other. Of 
course, when a case in the one court of concurrent jurisdiction has 
proceeded to judgment, and perhaps to trial and décision by court or 
jury before judgment, such judgment or détermination may be pleaded 
as a bar to the further prosecution of a suit for the same cause be- 
tween the same parties in the other court. 

My conclusions are, there being no statute conferring power, that 
when a person brings suit against a défendant in the state court to re- 
cover damages for négligence, and no spécifie property is seized or 
made the subject of the litigation, and the same plaintifï thereaftei 
sues the same défendant on the same alleged cause of action in the féd- 
éral court (there being the necessary diversity of citizenship and amount 
in controversy), the fédéral court is without power to stay the prosecu- 
tion of the suit in its court until the détermination or dismissal of the 
suit brought in the state court. The fédéral court in such a case can- 
not refuse to exercise its jurisdiction and power, but is bound to pro- 
ceed to judgment and afford appropriate redress. The pendency of the 
suit in the one court in such a case is no bar to the prosecution of the 
suit in the other court of concurrent jurisdiction. 

The motions must be denied. 



ALBION LUMBER CO. v. INTER-OCEAN TRANSP. CO. et al. 

(District Court, N. D. Callfornla, First Division. October 30, 1914.) 

No. 1564S. 

Salvage <S=522 — LiABiLiTY OF Salvoes — Refusai, to Subbendie YnasEL in 
Tow. 

Respondent's steam scliooner, in response to signais of dlstress, passed 
a Une to a steamer laden wlth lumber, whose englnes had become dis- 
abled in a storm, and commenced to tow her; tlie master and crew re- 
malnlng on board. Being advised by wireless, the owners of the steamer 
sent ont a représentative wlth a tug and demanded possession of the 
steamer and cargo, but the schooner refused to cast off her Une. The 
hawser afterward parted without fault of the schooner, the steamer 
drlfted ashore, and her cargo was lost. Held, that the action of the 
schooner in refuslng to throw off her own Une was not a conversion of 
the cargo, whlch rendered her llable for Its loss as an insurer, slnce the 
master and crew of the steamer were in full possession, and eould them- 
selves hâve cast off the Une and talten one from the tug. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. § 52.] 

In Admiralty. Suit by the Albion Lumber Company against the 
Inter-Ocean Transportation Company and B. W. Oison. On excep- 
tions to libel. Exceptions sustained. 

See, also, 240 Fed. 1019. 

Andros & Hengstler, of San Francisco, Cal., for libelant. 
Denman & Arnold, of San Francisco, Cal., for respondents. 

DOOLING, District Judge. The libel herein sets forth that libel- 
ant, at Albion, on the coast of California, shipped on board the steam- 

â=9For other cases see same topic & KEiY-NUMBER la ail Key-Numbered Digesta & Indexes 
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er Porno certain lumber destîned for San Francisco; that in consé- 
quence of a heavy storm the Pomo's angines became disabled, and 
the steam schooner Adeline Smith, in response to distress signais, 
came to her assistance, and, having passed her a line, commenced to 
tow her "with her cargo and ail hands remaining on board of her" ; 
that the managers of the Pomo, being apprised of her condition, no- 
tified the master of the Adeline Smith by wireless that the tug Daunt- 
less would be sent out from San Francisco to take delivery and charge 
of the Pomo and her cargo, and requested said master to deliver the 
Pomo to said tug ; that the said tug met the said Adeline Smith with 
a représentative of said managers on board, and said représentative, 
by word of mouth, demanded of the master of the Adeline Smith that 
he deliver to him and the said tug the management, possession, and 
control of the Pomo with her cargo, and "that respondents wrongfully 
refused to deliver the said Pomo or her cargo to her managers, or to 
surrender her into the keeping and control of the said tug Dauntless, 
but willfuUy continued to retain possession and control of the same" ; 
that said tug was fui) y equipped to receive the said Pomo with her 
cargo, and to take control and possession and care thereof, and that 
the owners of the Pomo were then and there entitled to the posses- 
sion thereof; that after such refusai to deliver the possession of the 
Pomo and her cargo to the Dauntless, the hawser, which connected 
the Pomo with the Adeline Smith, parted, and the Pomo drifted 
ashore and her cargo was totally lost ; that the Inter-Ocean Trans- 
portation Company is the owner, and B. W. Oison the masterj of the 
Adeline Smith. I,ibelant seeks a decree for $2,600, being the amount 
of the damages occasioned by the loss of cargo under the circum- 
stances above briefly detailed. 

There is no négligence charged; the theory of the libelant being 
apparently that the respondents were in such possession of the Pomo 
and her cargo that the mère refusai to surrender them to their owners 
constituted a conversion which rendered the respondents thereafter 
liable as insurers. But the master and crew of the Pomo were in 
full control of her, and could at any time bave cast ofï the line by 
which she was connected with the Adeline Smith. It does not appear 
that there was any one on board the Pomo representing the Adeline 
Smith, and no possession of the former by the latter, other than the 
Connecting hawser. It was not even the hawser of the Pomo which 
would bave been left in the possession of the Adeline Smith, if those 
on board had seen fit to cast it ofï and take a Une from the Dauntless. 
It is quite true that the owners were entitled to the possession of the 
Pomo and her cargo, and that the value of the salvage service of the 
Adeline Smith up to that time could not be lessened by a transf er 
of the tow to the Dauntless. But where the possession and control of 
the Pomo were so peculiarly in the hands of her master and crew, I 
cannot regard as a conversion the mère refusai on the part of re- 
spondents to cast ofï their own line, which was, after ail, the only 
thing that they could hâve donc to separate the Adeline Smith from 
her tow. 

The exceptions to the libel are therefore sustained. 
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AT.BION LTJMBER CO. V. INTER-OCEAN TRAXSP. fO. et al. 

(District Court, N. D. California, First Division. March 15, 1917.) 

No. 15648. 

1. Admirai,tt <S=>124 — Docket Feb — Peoctor — "Final Heabino." 

The dismissal of a suit in admiralty witliout préjudice on the un- 

opposed motion of libelaiit is not a "final hearing," wlthln the meaning 

of Eev. St. § 824 (Comp. St. 1913, § 1378), whlch entitles the proctor for 

respondent to a docket fee of $20. 

[Ed. Note.— For other cases, see Admiralty, Cent. DIg. |§ 836-857. 
For other définitions, see Words and Phrases, First and Second Séries, 

Final Hearing.] 

2 Admikaltt <S=>124 — Docket Fee or Proctob — Final Heabino. 

The submission of a cause to the court on exceptions to the libel, which 
are sustained, is, hovvever, a "final hearing," and respondent's proctor is 
not deprived of the right to a docket fee by the filing of an amended 
libel, alleging facts which llbelant is unable to prove, and which Is 
therefore voluntarily dismissed without hearing. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 8.36-857.] 

In Admiralty. Suit by the Albion Lumber Company against the 
Inter-Ocean Transportation Company and B. W. Oison. On motion 
to retax cbsts. Denied. . 

See, also, 240 Fed. 1017. 

Andros & Hengstler and G. W. Bell, ail of San Francisco, Cal., for 
libelant. 
Denman & Arnold, of San Francisco, Cal., for respondents. 

DOOLING, District Judge. This is a motion to strike out from 
the costs taxed by the clerk the item of $20 allowed to respondent's 
proctor as a docket fee. This cause was regularly set for hearing, 
and upon the day designated respondent was in attendance with its 
witnesses and ready to proceed. Libelant's proctor appeared and ask- 
ed for a continuance, on the ground that he had been misinformed as 
to the testimony in the case, and desired time to investigate, and in- 
terview a certain witness upon whom he relied, and who, he had just 
been told, would not testify as he had expected him to do. The court 
granted the motion for a continuance, subject, however, to the con- 
dition that the testimony of a witness for respondent, who was prés- 
ent in court, should be taken, so as to avoid the necessity of bringing 
him in again. The witness was either sworn, or just about to be 
sworn, but had given no testimony whatever, when proctor for libel- 
ant moved for a dismissal of the cause without préjudice. The mo- 
tion was not resisted by respondent, and an order was entered dis- 
missing the cause upon libelant's motion, without préjudice, but with 
costs to respondent. Among the items of costs taxed by tlie clerk 
was the proctor's docket fee of $20, now called in question. 

[1] The warrant for the allowance of a proctor's docket fee is 

®=9For otber Cases seesame topic & KEY-NUMBËR 1b ail Key-Nuinbered DigesU & Indexe* 



1020 240 FEDERAL EBPOETBR 

found in the following provisions of sections 823 and 824 of the Re- 
vised Statutes (Comp. St. 1913, §§ 1375, 1378) : 

"The followinjj and no other compensation shall be taxed and allowed to 
attorneys, soUcltors, and proetors In the courts of the United States * • • 
on a final hearlng In equlty or admlralty, a docUet fee of $20.00." 

What is meant by the words "on a final hearing" has been a mat- 
ter of diverse opinions by différent courts. Some of the earlier déci- 
sions hold that any proceeding which finally disposes of a particular 
case is a final hearing thereof. The Alert (D. C.) 15 Fed. 620; Good- 
year V. Sawyer (C. C.) 17 Fed. 2; Andrews v. Cole (C. C.) 20 Fed. 
410 ; Partee v. Thomas (C. C.) 27 Fed. 429. Thèse cases would sup- 
port the allowance of the docket fee in the présent instance. There 
is another line of cases, however, which hold that the words "on a 
final hearing" imply that. the cause has been presented to the court 
in some such manner as to invoke its judgment on the merits of tlie 
controversy, either upon the facts or upon the law, whereby a déter- 
mination is reached which disposes of the controversy. 

In Wooster v. Handy (C. C.) 23 Fed. 49, Justice Blatchford, after 
a full review of the cases in which the meaning of those words had 
theretof ore been considered, states his conclusions as f ollows : 

"The conclusion from the considérations alxive stated, supported as they 
appear to be by ^11 the cases clted, except, iJerhaps, that of Goodyear v. 
.Sawyer, is that to constltute 'a final heai'ing in equlty or admlralty,' wlthin 
the meaning of section 824, there must be a, hearing of the cause on Its merits ; 
that is, a submission of It to the court in kich shape as the parties choose to 
glve it, with a view to a détermination whether the plaintifif or llbelant has 
made out the case stated by hlm in his Mil or libel as the ground fôf the 
permanent relief which his pleadlng seeljs, on such proofs as the parties place 
before the court, be the case one of pro confesso, or blll or llbel and answer, 
or pleadlngs alone, or pleadlngs and proof." 

This rule was followed in this district by Judge Sawyer in Mer- 
cartnev v. Crittenden (C. C.) 24 Fed. 401, and by Judge De Haven in 
The Mount Eden (D. C.) 87 Fed. 483. This interprétation seems to 
me to be sound, and where no question is submitted to the court, the 
disposition of which finally ends the case, a docket fee is in my judg- 
ment not warranted. 

[2] Thèse considérations would dispose of the présent motion, and 
require the disallowance of the docket fee, if the matter were to be 
determined solely upon what occurred on the day that the libel was 
dismissed. But the cause had theretof ore been submitted to the judg- 
ment of the court upon exceptions to the original libel. The excep- 
tions were sustained, and the libel would then hâve been dismissed 
as the resuit of the détermination of a question submitted to the court, 
the disposition of which would hâve finally ended the case, had not 
libelant filed an amended libel. The amended libel set up a sufficient 
cause of action. The additional facts pleaded in the amended libel, 
and which rendered it sufiicient, were the facts which proctor ex- 
pected to prove by the witness, who, as he was informed at the last 
moment, would not testify in support thereof. Thèse facts did not 
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reach proctor directly from the witness by whom he expected to es- 
tablish them, but through "hearsay" of a third party not called. The 
resuit of this was that a libel setting forth such facts as libelant could 
prove was saved from dismissal by amendment setting forth facts 
to which no witness could be found to testify. No reproach is in- 
tended upon the action of proctor for libelant, who acted upon the 
information furnished him, presumably through libelant. But the re- 
suit has been that proctor was compelled to move for a dismissal of 
the action because of the inability of libelant to furnish any proof of 
the material averments of the amended libel, after the court had de- 
termined that the facts as originally stated were not sufîicient to war- 
rant a decree. If the libel had been dismissed because of the action 
of the court in sustaining the exceptions thereto, the docket fee would 
hâve been allowed, as such dismissal resulting from the submission 
of the exceptions to the court, and its order sustaining the same, would 
hâve been on a final hearing. The filing of an amended libel, stating 
additional facts sufficient to support a decree, which facts libelant is 
unable to support by any testimony, and which, indeed, it makes no 
effort to support by any testimony, so that the amended libel is after- 
wards dismissed on its own motion, cannot deprive respondent of 
the proctor's docket fee, which must necessarily hâve been allowed, 
had the libel not been amended. Otherwise, a docket fee could al- 
ways be avoided, after exceptions sustained, by the simple process 
of filing an amended libel and dismissing the same. In Carter v. 
Sweet (C. G.) 84 Fed. 16, Judge Wellbom, considering this question, 
says: 

"It Is manifestly within the spirit, if not exact letter, of this rule to 
hold, as I do, that where there has been presented to the court for consid- 
ération any issue of law or fact, and the expression of the court's opinion 
thereon, after hearing, results In a final disposition of the cause, although 
such disposition be a dismissal on motion of the complalnant, the docket fee 
is taxable." 

Upon such facts as it could support by testimony the libelant in- 
voked the opinion of the court in its original libel. The court's opin- 
ion was adverse, and would hâve resulted in a final disposition of the 
case, had libelant not, in an amended libel, added other and sufficient 
facts, which it neither endeavored, nor was able, to support. There 
was, in my judgment, such an issue of law presented to the court as 
resulted in the final disposition of the real case, although such dis- 
position was the dismissal of the amended libel on motion of the 
libelant. 

The docket fee objected to will therefore be allowed. 
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MEMORANDUM DECISIONS. 



ANDERSON V. EL RAYO MINES OO. (Circuit Court of Appeals, Second 
Circuit. Mareh 16, 1917.) No. 12. In Error to the District Court of tlie 
United States for the Southern District of New York. H. Snowden Marshall, 
U. S. Atty., of New York City, for plalntiffi in error. Greene, Hurd & Stowell, 
of New York Clly, for défendant in error. Before COXB, WARD, and 
ROGERS, Circuit Judges. 

PER CURIAM. Judgment alBrmed in open court 



ANDERSON v. LA ROSE CONSOLIDATED MINES CO. (Circuit Court of 
Appeals, Second Circuit. March 16, 1917.) No. 26. In Error to the District 
Court of the United States for the Southern District of New York. H. Snow- 
den Marshall, of New York Ci'.y, for plaintlff in error. Greene, Hurd Si 
Stowell, of New York City, for défendant in error. Before COXB, WARD, and 
ROGERS, Circuit Judges. 

PER CURIAM. Judgment afflrmed In open court. 



ARMSTRONG CORK CO. et al. v. RINGWALT LINOLEUM WORKS. 
(Circuit Court of Appeals, Third Circuit. April 4, 1917.) No. 2197. Appeal 
f rom the District Court of the United States for the District of New Jersey ; 
John Rellstab, Judge. Suit by the Armstrong Cork Company and others 
agalnst the Ringwalt Linoléum Works. Prom a decree dlsmissing plaintiffs' 
appeal (235 Fed. 458), plaintiffs appeal. Reversed and remanded, wlth di- 
rections. Frank P. McDermott, of Jersey City, N. J. (Edward S. Kogers and 
F. F. Reed, both of Chicago, 111., of counsel), for appellants. Hans v. Briesen 
and Fritz v. Briesen, both of New York City, for appellee. Before BUFFING- 
TON, McPHBRSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. This is an appeal from a decree dlsmisslng the plaintiffs 
bill In pursuance of an opinion reported at (D. C.) 235 Fed. 458. In view of 
the important and far-reaehing commercial questions raised In this case, we 
feel that they can better be approached and decided in this court after full 
proofs and iinal hearing. Followlng our usual course in such a situation, 
we express no présent opinion on those questions, and confine ourselves to 
reversing the order made below dismissing the bill, and remanding the case, 
wlth directions to reinstate the blU, overrule the demurrer, without préjudice 
to ralslng the same questions on final hearing, and to proeeed to final 
hearing. We might add that, in vlew of the posslbllity of brlnging such 
matters as are hère involved before the Fédéral Trade Commission, this or- 
<lef is made without préjudice to the right of the parties while ttJs bill ia 
pendlng to apply for relief to that body, if it so desires. 



CASSELS et al. v. DA\T:S. (Circuit Court of Appeals, Flfth Orcult. Aprll 
6, 1917. Rehearing Denled Aprll 28, 1917.) No. 2S48. Appeal from the Dis- 
trict Court of the United States for the Northern District of Alabama ; Wil- 
liam I. Grubb, Judge. Suit by Harwell G. Davis, as trustée in bankruptcy of 
Thomas M. Oassels, agalnst Thomas M. Cassels and others. Decree for 
conipliiinant (220 Fed. 958), and défendants appeal. Afflrmed. W. P. Acker, 
of Anniston, Ala., and Woodson J. Martin, of Gadsden, Ala., for appellants. 
Amos B. Goodhue and O. B. Hood, both of Gadsden, Ala. (W. J. Boykin and 
Goodhue & Brindley, ail of Gadsden, Ala., on the brlef), for appellee. 

PER CURIAM. An examination of the record in this case in the light of 
the arguments of counsel has led the majority of the court to the conclu- 
sion that it does not show the commission of any réversible error. We think 
that the propriety of the decree appealed from is sulliciently shown by the 
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opinion rendered by the District Judge. Davis v. Cassels, 220 Fed. 958. That 
decree Is affirmed. 

PARDEE, Circuit Judge (dlssenting). The decree of the court takes from 
Mrs. Ida B. Cassels, wife of the bankrupt, so adjudicated in 1913, the home- 
stead property whlch was purchased from her husband in 1906, then fully 
solvent, for a fuU money considération, and of whlch she has been in con- 
tinuous pos.session, on the theory that she was then in collusion with her 
husband, who was perfectly solvent, in a gênerai scheme to defraud after- 
acquired creditors. The District Judge, in his opinion filed In the case, found 
as to the sutliciency of Mrs. Oassels' title as agalnst creditors, as follows: 
"As I see it, the plalntifC has not inade out a case as to any one of the 
Rssalled transactions, upon the theory that the conveyajices were voluntary 
and voldable as to existiug creditors and assailable for that reason by the 
trustée as the représentative of existing creditors. From the évidence, as I 
constitue it, no one of the conveyances was made after the debts now repre- 
sented by the trustée were incurred, unless it be the conveyance of the home 
place as to the debt of Strater Bros. It appears that their claim had ac- 
crued but had not been redueed to judgment prior to October 24, 1906, the 
date of the bankrupt's conveyance of the home place to his wife. I think, 
however, that the prépondérance of the évidence shows that there was a con- 
sidération moving to the bankrupt from his wlfe's father to ail but possibly 
$200 of that recited to hâve been actually paid. The fact, if it be a fact, that 
the $200 recited to hâve been paid in money, was the money of the banknipt, 
and not that of his wife, should not operate, as I see it, to destroy the con- 
veyance in its entirety, but only to give the trustée and interest to that estent 
in the transferred property." The évidence as to Mrs, Cassels' knowledge of 
or participation in any scheme her husband may hâve had to defraud any 
creditors consists of the fact that she was a trusting and docile wife, and 
signed her name in other transactions whenever and wherever her husband 
advlsed her. There is no évidence warranting the confiscation of her prop- 
erty lawfully aequired and duly recorded as against existing creditors of her 
husband, as shown by the above extract from the opinion of the District 
Court, fully approved by the decree of attirmance. 



ORESTON-COLORADO CO. r. ANDERSON. (Circuit Court of Appeals, 
Second Circuit. March 20, 1917.) No. 74. In En-or to the District Court of 
the United States for the Southern District of New York. Greene, Hurd & 
Stowell, of New York City, for plalntiff in error. H. Snowden Marshall, lî. 
S. Atty., of New York City (John E. Walker, Sp. Asst. U. S. Atty., of New 
York City), for défendant in error. Before COXE, WARD, and HOUGH, Cir- 
cuit Judges. 

PER CURIAM. Judgment afllrmed In open court. 



DONALD McNBIL CO. v. TAYLOR. (Circuit Court of Appeals, Third Cir- 
cuit. Aprll 11, 1917.) No. 2185. In Error to the District Court of the United 
States for the Mlddle District of Pennsylvania ; Chas. B. Witmer, Judge. 
Arthur H. HuU, of Harrlsburg, Pa., and Thos. D. McCloskey and Kinnear, 
McCloskey & Best, ail of Pittsburg, Pa., for plalntiff in error. J. P. Carpenter, 
of Sunbury, Pa., N. B. Spangler, of Bellefonte, Pa., and F. A. Witmer, of 
Sunbury, Pa., for défendant in error. Before BUFFINGTON, McPHERSON, 
and WOOLLEY, Circuit Judges. 

PER CURIAM. The judgment is affirmed. Three-fourths of the costs in 
thls court to be paid by the plalntiff in error, and one-tourth of the costs by 
the défendant in error. 
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EOTAL BXCH. ASSURANCE OF LONDON y. THROWER. 

(District Court, N. D. Georgia. April 4, 1917.) 

No. 1319. 

On motion for rehearlng. Denled. 
For former opinion, see 240 ï'ed. 811. 

NEWMAN, District Judge. There Is a motion for a rehearlng In thls 
casfe, on the ground that the court omltted to décide a certain feature of tlie 
contention made by the Royal Exchange Assurance. Thls elalm Is that "the 
pollcy of Insurance upon which défendant based his set-ofC provided 'the 
entlre policy shall be vold If any change, other than by death of the assured, 
take place in the interest, tltle, or possession, of the subject of Insurance (ex- 
cept change of occupants wlthout Increase of hazard) by voluntary act ot 
the assured, or otherwlse.' " 

As shown by the opinion flled on March 12th (240 Fed. 811), I dld not 
understand that there was any particular contention by counsel for the 
plaintlfif on this subject. The clause, or language, of the pollcy which I then 
disposed of was: "If the hazard be Increased by any means wlthin the con- 
trol or knowledge of the Insured." FoUowlng thls, after some intermediate 
language, Is the provision to which attention is now called, which Is: "Or if 
any change, other than by the death of an insured, take place in the Interest, 
tltle, or possession of the subject of Insurance (except change of occupants 
wlthout increase of hazard), whether by légal process or judgment or by 
voluntary act of the insured, or otherwlse" ; that is, It is provided that "thls 
entlre policy, unless otherwlse provided by agreement Indorsed hereon or 
added hereto, shall be vold If any change, other than by the death of an 
insured, take place in the Interest, tltle, or possession of the subject of In- 
surance (except change of occupants wlthout increase of hazard), whether by 
légal process or judgment or by voluntary act of the Insured, or otherwlse." 

The claim hère, as I understand it, is that there was such a change In pos- 
session of the building insured in this case as increased the hazard, which in- 
crease of hazard rendered the policy vold. The évidence hère shows that about 
the time the building was completed it was insured, the pollcy being dated 
.Tune 15, 1908, and that the lease of the premlses was dated September 14, 
1908. So that there was no tenant in it, and it was not occupled until after 
the date of this lease, unless Thrower's ownership of the building made him In 
légal effect an occupant, as contended hère. 

I think it is unnecessary to discuss the question as to whether there was a 
change in occupancy, however, because, if there was a change in occupancy, 
it must hâve been "without increase of liazard." I do not see how it is 
possible to construe the expression "Increase of hazard" In this connection 
dtfferently from the way In which I held it should be construed In référence 
to the preceding clause, which was an increase of hazard "by means withln 
the control or knowledge of the insured." In other words, I think the décision 
on the other language of the policy embraces what is contended for hère. I 
do not see why an increase in hazard by change of possession or change of 
occupancy should subject the insured to any greater risU of havlng his policy 
voided than the other provision of the policy as to the increase of hazard 
"by means within the control or knowledge of the insured." 

The possession hère changed after the policy was taken, and when the 
property was leased, from the constructive possession, or occupancy, if it 
may be so called, of Thrower to that of the Ootton Products Company, and the 
court bas already held that the possession, activities, or character of business, 
whatever It was, of the Ootton Products Company, was not an Increase of 
hazard "by means within the control or knowledge of the Insured," so I do 
not think it ought to be held so as to this clause of the pollcy. 

Counsel for Thrower bave called my attention to two décisions, one Rumsey 
y. Phcenix Insurance Company (C. C.) 1 Fed. 396, In which the court held as to 
a clause in a policy, "if any change take place In tltle or possession," that the 
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change of possession contemplated Is something more than a change of 
occupation. It Is held that the leasing of the insured premises would 
not void under a provision in the policy reading as follows: "If the prop- 
erty be sold or transferred, or any change take place in title or posses- 
sion, vvhether by légal process, judicial decree, voluntary transfer, or con- 
veyance." And in the same case, apparently, in 2 Fed. 429, one of the head- 
notes is as follows: "Nor, was it a 'change of title or possession' for hlm 
to hâve the same oceupied by tenants, Instead of himselt; but that the change 
thereby contemplated referred to the possessory rlght, and not mère occupa- 
tion." 

But, independently of thèse authorities, I thlnk the increase of hazard re- 
ferred to in the case now under considération should be construed as it was in 
the question heretofore consldered, and conseguently the motion for a re- 
hearing must be denied. 
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